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§56:150 Evidence sufficiency measured against jury charge

§ 56:151 Evidence considered in conducting appellate evidence
review

§ 56:152  Criteria

XXV



CRIMINAL PrRACTICE AND PROCEDURE

F. THE “LAW OF THE CASE”

§ 56:153
§ 56:154
§ 56:155
§ 56:156
§ 56:157
§ 56:158
§ 56:159
§ 56:160
§ 56:161
§56:162
§ 56:163
§ 56:164

The “law of the case”

Courts whose determinations invoke “law of the case”
Requirement that both appeals involve the same “case”
Question must be one of “law”

Appeals must involve same question of law

Matter must have been “resolved” in prior appeal
Exceptions—In general

—Appellate court lacked “jurisdiction”

—Compelling circumstances

—Evidence sufficiency after retrial

Review of prior decision by different court of appeals
Inapplicable on reconsideration after remand

G. HARMLESS ERROR

§ 56:165
§ 56:166
§ 56:167

§ 56:168
§ 56:169
§56:170
§56:171

§56:172
§56:173

§56:174
§ 56:175
§ 56:176

§56:177
§56:178
§56:179
§ 56:180
§ 56:181
§56:182
§ 56:183

§ 56:184

§ 56:185

XXV

Harmless error—In general

Federal constitutional considerations—In general

—Errors constituting structural defects in the trial
mechanism as not subject to harmless-error analysis

Identifying the error for harmless-error analysis

Development of Texas harmless-error law—Rule 44.2

—Case law under prior rule

Harmless error potentially inapplicable in certain
procedural contexts

Burden of providing record permitting harmless-error
analysis

Distinguishing between constitutional and other error—In
general

—Exclusion of defense evidence

—Unpreserved constitutional error

Constitutional error—No contribution to conviction or
punishment

—Immunity from harmless-error analysis

—Burden of proof

Nonconstitutional error—In general

—Burden of persuasion on harm—In general

— —“Technical” error

—Immunity from harmless-error analysis—In general

— —Violation of requirements that embody requirements of
harm

Nonconstituional errors—Errors subject to special harm/
harmlessness standards

Nonconstitutional error—Criterion for assessing harm—In
general
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§56:186 — —King v. State and the general need for inquiry into
substantial and injurious effect or influence in outcome
below

§ 56:187 — —Need to inquire whether error frustrated purpose of
underlying requirement—In general

§56:188 — — —Deviation from the King test

§56:189 — — —Conclusion and evaluation

§56:190 —Harm from error in applying remedial sanctions

§56:191 —Need to discourage errors of the sort at issue

§56:192 Evaluating the impact of an error on the outcome of the
case—In general

§56:193 Evaluating the impact of error on the outcome of the case—
Entire record to be considered

§56:194 Evaluating the impact of an error on the outcome of the
case—Untainted evidence indicating guilt

§56:195 —Alternative theories of guilt submitted to jury

§56:196 —Error affecting only one of several counts submitted to
jury

§56:197 —Collateral consequences potentially affecting outcome

§ 56:198 —Prosecution reliance on its erroneous advantage

§ 56:199 —Curative actions taken (or not taken)

§ 56:200 Determining whether error affects substantial rights—
Evidence of the impact on the judge or jury

H. RESOLVING APPEALS
1. INTRODUCTION

§ 56:201 Dispositional alternatives

§ 56:202 Resolving appeals—Considering appeals together
§56:203 Confessions of error and concessions by parties

§ 56:204 Disposition by agreement

§ 56:205 Panel or en banc consideration

§ 56:206 Review where jury authorized to convict on multiple
theories

2. DISMISSAL

§56:207 Dismissal of appeal—In general
§ 56:208 Death of defendant—Abatement or dismissal of appeals
§ 56:209 Withdrawal of notice of appeal or “voluntary dismissal”

3. AFFIRMANCE OF CONVICTION AND
PUNISHMENT

§56:210 Affirmance of conviction and punishment
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§ 56:213

§56:214
§ 56:215

6.

§ 56:216
§ 56:217
§ 56:218
§56:219
§ 56:220

7.

§ 56:221
§ 56:222
§ 56:223
§ 56:224
§ 56:225

§ 56:226
§ 56:227
§ 56:228

§ 56:229
§ 56:230
§ 56:231
§ 56:232

§ 56:233
§ 56:234
§ 56:235

§ 56:236
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REVERSAL OF CONVICTION

Reversal of conviction—Evidence insufficient to support
conviction

—Reversible procedural error tainting finding of guilt

REFORMATION TO CONVICTION OF LESSER
INCLUDED OFFENSE

Reformation to conviction of lesser included offense—In
general

Jury not instructed on lesser included offense

Appeal from conviction in bench trial

OTHER REFORMATION OR MODIFICATION OF
JUDGMENT

Reformation or modification of judgment—In general
Correction of punishment assessed

Reformation concerning finding of use of deadly weapon
Reformation to omit unauthorized punishment
Reformation as a remedy for misjoinder

ABATEMENT AND REMAND

Abatements—In general

Case for abatement must be made on record

Abatement and remand to clarify trial court’s “intention”

Abatement and remand for modification of reporter’s record

Abatement and remand to complete or expand appellate
record

Abatement and remand for limited further proceedings—In
general

—Remand unavailable to permit party to do what the party
failed to do in trial court

—Point at which abatement and remand are best sought
from appellate court

—When appropriate in preference to reversal

—Inquiries into competency to stand trial

—Determinations of confessions’ admissibility

—Findings and conclusions regarding motions to suppress
evidence

—Protection of right to counsel on appeal
—Resolution of motions for new trial

—Abatement and remand for “out of time” motion for new
trial

Abatement and remand to permit appellee to “respond”
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§ 56:237  Scope of the proceedings upon abatement and remand
§ 56:238 Subsequent appellate consideration

8. ERRORS AFFECTING ONLY PUNISHMENT
§56:239 Noncapital cases—In general

§56:240 —Trial court’s authority to determine whether only new
punishment hearing required
§ 56:241 —Definition of error made in punishment stage

§56:242 —Restitution found unsupported by record

§ 56:243 Capital cases—In general

§ 56:244 —Procedural error

§ 56:245 —Evidence insufficient to support findings on which death
sentence imposed

I. REQUIREMENT OF COMPREHENSIVE OPINION

§56:246 Appellate court must address all issues in written opinion
§56:247 Appellate court must adequately explain holdings

J. RETROACTIVITY

§ 56:248 Retroactivity—In general

§ 56:249  Judicial decisions announcing “new rules” of Texas law
§ 56:250 “New” rules

§56:251  Criterion for new rule situations

§ 56:252  Time of application for new rule of limited prospectivity

CHAPTER 57. DISCRETIONARY REVIEW
BY COURT OF CRIMINAL APPEALS

A. INTRODUCTION

§57:1 Discretionary review—In general
§ 57:2 Review available only in “criminal cases”
§57:3 Roles of local prosecutor and state prosecuting attorney

B. GENERAL CONSIDERATIONS

§57:4 Role of Court of Criminal Appeals in noncapital cases—In
general

§57:5 —Deference to courts of appeals’s applications of the law

§57:6 Significance of refusal to review

§ 57:7 Significance of review on unreviewed aspects of court of
appeals’s decision

§57:8 Significance of unpublished action

§57:9 Reviewability of matters on discretionary review—In general
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§57:10 Supplementation of record on discretionary review
C. RIPENESS OF ISSUES FOR DISCRETIONARY
REVIEW

§57:11 Need for issue to have been decided by court of appeals—In
general

§57:12 —Court of appeals decision on inaccurate law

§57:13 —Review of court of appeals’s failure to address matter

§57:14 Claims not presented to court of appeals—In general

§ 57:15 —State’s duty to raise in court of appeals appellant’s
procedural default—In general

§57:16 — —Inadequate opportunity to raise matter in court of
appeals

§57:17 —Complaints regarding court of appeals’s ultimate
disposition

§57:18 —Preservation of error

§57:19 —Claims or arguments supporting trial court judgment not
raised in court of appeals

§57:20 Issues not preserved in the trial court

§57:21 Need for “final” decision by court of appeals

§ 57:22 Issue must determine propriety of result in court of
appeals—In general

§57:23 —Review where court of appeals relied on alternative
grounds

§57:24 Motion for rehearing in court of appeals not necessary

D. THE DECISION TO GRANT DISCRETIONARY

REVIEW

§ 57:25 Factors considered in deciding whether to review—In general

§57:26  Conflict with another court of appeals

§ 57:27 Conflict with other decision of the same court of appeals

§57:28 Important question of law that should be settled

§57:29 Important question of law decided in conflict with decisions
of superior court

§ 57:30 Invalidation or misconstruction of statute, rule, regulation, or
ordinance

§57:31 Disagreement among justices of court of appeals

§ 57:32 Departure from accepted course of judicial proceedings
calling for supervisory power

§57:33 Applicability of stare decisis on discretionary review

§ 57:34  Discretionary review on Court of Criminal Appeals’s own
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E. MATTERS BEFORE COURT OF CRIMINAL
APPEALS WHEN REVIEW GRANTED

§57:35

§57:36
§ 57:37

§57:38

§ 57:39

Grant of review generally defines issues before Court of
Criminal Appeals

Power to go beyond grant of review

Review of grounds supporting decision of court of appeals but
rejected by court of appeals

Matters not raised in response to petition for discretionary
review

Claim raised for first time on discretionary review

F. MECHANICS OF DISCRETIONARY REVIEW

§ 57:40
§ 57:41

§ 57:42
§ 57:43
§ 57:44
§ 57:45
§ 57:46
§ 57:47
§57:48
§ 57:49
§ 57:50

§57:51

§ 57:52
§57:53
§ 57:54
§ 57:55

Mechanics of seeking discretionary review

Defendants’ right to an opportunity to seek discretionary
review

Formulation of grounds or questions for review

Cross-petitions

Rehearing after grant of review

Rehearing after denial of review

Rehearing after decision and issuance of mandate

Dismissal of review as improvidently granted

Dismissal of ground of review “without prejudice”

Disposition by Court of Criminal Appeals—In general

—Disposition upon finding error subject to harmless error
analysis

—Disposition upon finding error in failing to properly apply a
legal standard

Rehearing

Procedure in court of appeals on remand—In general

—Defendants’ right to rebrief

Scope of authority of court of appeals on remand

CHAPTER 58. POSTCONVICTION HABEAS
CORPUS PROCEDURE

A. INTRODUCTION

§ 58:1
§ 58:2
§ 58:3

§ 58:4
§ 58:5
§ 58:6

Postconviction habeas corpus—In general

Habeas corpus attacks before conviction becomes final

Use of Article 11.07 for purposes other than challenges to
conviction or punishment

Effects of limitations of the record in the original prosecution

Habeas applicants’ right to appointed counsel

Habeas applicants’ right to effective counsel
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§58:7 Applicant’s competency to consult with counsel
§ 58:8 Right to free trial record
§58:9 Waiver of the right to seek post conviction relief

B. TIMING OF POSTCONVICTION ATTACKS

§ 58:10 Timing of postconviction attacks upon convictions—In
general

§58:11 —Federal writ pending

§58:12 Laches

§58:13 Effect of delay on applicant’s credibility

C. FRAMEWORK FOR POSTCONVICTION
ATTACKS

1. INTRODUCTION

§58:14 The procedural framework for collateral attack and Article
11.07

§ 58:15  Court of criminal appeals’s original habeas corpus
jurisdiction

§58:16  Article 11.07 procedure is exclusive where applicable

§ 58:17 Summary of issues: jurisdiction and cognizability of issues

§ 58:18 Summary of issues: restraint, confinement, final convictions

§58:19 General limit on habeas corpus relief—Applicant must be in
“restraint”

2. REQUIREMENTS FOR APPLICABILITY OF
ARTICLE 11.07

§ 58:20 Applicability of Article 11.07

§58:21  Article 11.07 requirement of “confinement”—In general
§ 58:22 —Statutory definition of “confinement”

§ 58:23  Article 11.07 requirement of a “final” felony conviction
§ 58:24  Application becoming final after application filed

3. NON-ARTICLE 11.07 SITUATIONS—

GENERALLY
§ 58:25 Collateral attacks in situations not within Article 11.07—In
general
§ 58:26  Situations not within Article 11.07—Convictions of felonies
§ 58:27 —Convictions of misdemeanors

§ 58:28 Procedure in situations not within Article 11.07—Generally
§ 58:29 —Availability of bail pending appeal

4. NON-ARTICLE 11.07 SITUATIONS—
COMMUNITY SUPERVISION

§ 58:30 Pre-2003 situation
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§ 58:31 Statutory procedure in community supervision cases—In
general

§58:32 Defendants on, or previously on, deferred adjudication
community supervision

§58:33 Filing and procedure

§58:34 Appeal

D. MULTIPLE APPLICATIONS FOR

POSTCONVICTION RELIEF

§ 58:35 Multiple applications for postconviction habeas relief—In
general

§ 58:36 —Abuse of the writ and sanctions for such abuse

§ 58:37 —1995 legislative provisions—Generally

§ 58:38 — —Applicability of the bar to subsequent applications

§58:39 — —Bar to subsequent applications triggered only by “final
disposition” of initial application

§58:40 — —Exceptions generally

§58:41 — —Exception for claims not previously available—In
general

§ 58:42 — — —Legal basis unavailable

§58:43 — — —Factual basis not available

§58:44 — —Exception for claims accompanied by assertion of
innocence

E. PROCEDURE FOR POSTCONVICTION
ATTACKS UNDER ARTICLE 11.07

§ 58:45 Application for the writ—In general

§58:46 —Factual allegations required

§ 58:47 Applications for the writ—Factual allegations required—
Exceptions to bars to subsequent writ applications

§ 58:48 Petition for the writ—Legal theories

§ 58:49 Issuance of the writ

§ 58:50 Notice to State and State’s answer

§58:51 Court’s duty to determine whether fact issues exist

§ 58:52 Procedure when no issues of fact found

§ 58:53 Procedure when issues of fact exist—In general

§ 58:54 —Burden of proof

§ 58:55 —Sufficiency of “hearing” and trial judge’s fact inquiry

§ 58:56  Consideration by Court of Criminal Appeals—In general

§ 58:57 —Material that may be considered

§ 58:58 —Significance of trial judge’s findings and conclusions

§ 58:59 —Bail pending consideration by Court of Criminal Appeals

§58:60 —Disposition

§58:61 —Remedy for illegal sentence
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§58:62 Rehearings before Court of Criminal Appeals
§ 58:63 Relief available and ordered

F. PROCEDURE FOR POSTCONVICTION
ATTACKS—DEATH PENALTY CASES

§ 58:64 Postconviction attack in death penalty cases—In general
§ 58:65 Appointment of counsel

§ 58:66 Investigation and filing the application

§ 58:67 Timeliness of application

§58:68 Untimely applications

§58:69 Amendments and supplemental applications

§58:70  Procedure after application filed

§ 58:71 Submission to and consideration by Court of Criminal

Appeals
§ 58:72  Subsequent applications for the writ
§58:73 —Ineffective representation in earlier writ proceedings

CHAPTER 59. COLLATERAL ATTACKS ON
CONVICTIONS

A. INTRODUCTION

§59:1 “Substantive” issues of collateral attack law

B. REACHING MERITS OF COLLATERAL
CHALLENGES

§ 59:2 Distinction among issues
§59:3 Retroactivity of rights

§59:4 —State law retroactivity of federal rights not enforceable in
federal habeas corpus
§ 59:5 “Harm” or “prejudice” and habeas corpus relief

§ 59:6 Nonwaivable rights, waiver, and forfeiture

§59:7 Failure to “preserve” issue at trial—In general

§ 59:8 —Habeas proceeding barred by reliance on matters beyond
trial court record in original prosecution

§59:9 Failure to raise issue by direct appeal—In general

§59:10 —“Exceptional” claims not lost by nonassertion on appeal

§59:11 —Insufficient record on direct appeal does not excuse failure
to raise issue

§59:12 Excusing failure to raise issues—The “right not recognized”
rule

§59:13 Reconsideration of issues resolved on direct appeal

§59:14 Reconsideration of issues resolved in prior habeas corpus
proceedings
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§59:15 Plea bargains and pleas of guilty

C. ISSUES COGNIZABLE ON COLLATERAL
ATTACK

§59:16 General approach towards “cognizability”

§59:17 New rules

§59:18 “Jurisdictional” defects

§59:19 Violation of federal constitutional rights—In general

§59:20 Violations of state constitutional rights—In general

§59:21 Violations of state procedural requirements—In general

§59:22  Prosecution or conviction barred by double jeopardy

§59:23 Invalidity of penal law under which prosecution brought

§59:24 Disqualification of the trial judge

§ 59:25 Multiple convictions arising from misjoinder of offenses

§59:26 Charging instrument defects

§ 59:27 Evidence insufficiency—In general

§ 59:28 —“No evidence”

§59:29 Improper admission of evidence—In general

§59:30 —Evidence illegally obtained

§59:31 Newly discovered evidence, newly available evidence, and
claims of innocence—In general

§59:32 —Distinguishing claims of innocence related to procedural
violations (Schlup-type claims)

§59:33 —Rejection of the traditional approach

§59:3¢ —Reformulation of the criterion

§59:35 —Applying the criterion

§59:36 —Requirement that evidence of innocence be “new”

§59:37 —Challenges after a plea of guilty or nolo contendere

§59:38 —Nondeath penalty cases

§59:39 Improper venue

§59:40 Mental impairment—Insanity

§59:41 —Incompetency to stand trial

§59:42 Failure to afford appointed counsel statutory preparation
time

§59:43 Jury trial and waiver

§59:44 Age of accused—Accused below age of criminal responsibility

§59:45 —Defects related to waivers of juvenile court jurisdiction

§59:46 Error in jury charge

§59:47 Challenges to “use of deadly weapon” findings—In general

§59:48 —Evidence sufficiency

§59:49 Guilty pleas—In general

§ 59:50 —Involuntariness
§59:51 —Failure to comply with statutory procedures in felony cases
§59:52 —Sufficiency of evidence to support felony conviction
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§59:53 —Attacks on misdemeanor convictions

§ 59:54 Challenges to convictions used for enhancement and related
purposes—In general

§59:55 —Need for trial objection when offense offered for
enhancement

§59:56 —Need for trial objection when offense offered as evidence on
punishment

§59:57 Unauthorized punishment

§ 59:58 Defects in proceedings for postconviction DNA testing

CHAPTER 60. POSTCONVICTION DNA
TESTING

A. INTRODUCTION

§60:1 Postconviction DNA testing—In general

§ 60:2 Federal constitutional considerations

§ 60:3 Right to relief from conviction

§60:4 “Convicted person”

§60:5 Convicted persons who did not contest guilt before conviction

B. PRESERVATION OF EVIDENCE

§ 60:6 Preservation of evidence—In general

§ 60:7 Evidence that must be preserved

§ 60:8 Preservation required

§ 60:9 Authorized destruction of preserved evidence
§60:10 Effect of failure to preserve

C. RIGHT TO TESTING

§60:11 Right to forensic DNA testing—In general

§60:12 Existence of testable evidence

§60:13 Identity in issue—In general

§60:14 —Pleas of guilty or nolo contendere

§60:15 Defendant would not have been convicted—Generally
§ 60:16 —Posttrial evidence

§60:17 —Guilt of lesser included offense

§60:18 Analysis of effect of prior testing or lack of testing—
Generally

§60:19 —Excusing lack of prior testing

§60:20 Newer techniques will produce more accurate and probative
results

§60:21 No prior DNA testing through no fault of defendant

§60:22 No prior DNA testing because adequate techniques not
available
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§ 60:23 Motion not made for delay

D. PROCEDURE

§60:24 Motion

§60:25 Court’s duty on receipt of motion

§ 60:26  Procedure upon completion of forensic DNA testing
§ 60:27 Release of convicted person on bail

§60:28 Appeal

§60:29 Right to representation

CHAPTER 61. MANDAMUS AND
PROHIBITION

A. INTRODUCTION

§61:1 Extraordinary writs of mandamus and prohibition
§61:2 Distinction between mandamus and prohibition

§ 61:3 Discretionary nature of the writs

§61:4 Terminology

§61:5 Role of extraordinary writs in Texas Criminal Procedure

B. JURISDICTION

§61:6 Texas Supreme Court

§61:7 Court of criminal appeals—In general
§61:8 —Limitation to criminal law matters
§61:9 Courts of appeals

§61:10 District courts

§61:11 County courts

§61:12 Municipal courts of record

C. WRIT RELIEF TO ENFORCE JURISDICTION

§61:13 Writs to enforce jurisdiction—In general
§61:14 Writ relief implementing “actual” jurisdiction
§61:15 Writ relief protecting “potential” jurisdiction

D. REQUIREMENTS FOR RELIEF
1. INTRODUCTION

§61:16 Requirements for relief—In general
§61:17 Diligence in seeking relief
§61:18 Relationship of writ relief to limited right to appeal
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§ 61:22
§ 61:23

§61:24
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§61:26

§ 61:27
§61:28
§61:29
§61:30
§61:31
§61:32

4.

§61:33
§61:34
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ABSENCE OF AN ADEQUATE REMEDY “AT
LA 2

Absence of an adequate remedy at law—In general

Failure to appeal or otherwise seek other remedies

Only adequate and effective remedy at law will bar writ
relief

Other actions as adequate remedies at law

Defendants’ postconviction right of appeal as adequate
remedy at law—In general

—Appeal inadequate remedy for void trial court action

—Appeal remedy inadequate

State’s ability to appeal as adequate remedy at law

REQUIREMENT OF A MINISTERIAL DUTY OR
A “CLEAR RIGHT” TO RELIEF

Ministerial duty or clear right to relief—In general
Ministerial duty to consider matter properly before the court
Action taken without jurisdiction or authority

Abuse of discretion as basis for writ relief

Requirement of lack of disputed facts

Disputed law as barring writ relief

ADDITIONAL CONSIDERATIONS

Writ relief must be possible and likely to be effective
Imminent threat of harm

E. PROCEDURE

§61:35
§61:36
§61:37
§61:38
§61:39
§61:40
§61:41
§61:42
§61:43
§ 61:44
§61:45
§61:46
§61:47
§61:48
§61:49
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Writ procedure—In general

—Writ relief against successor judge

Choice of forum

Motion for leave to file

Petition or application

Appendix

Record

Briefs

Service

Internal processing of the petition or application
Replies and further submissions by relator
Temporary relief pending disposition

Hearing

Relief

Review of writ decisions by court of appeals—In general
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§61:50 —Deference due courts of appeals
§61:51 —Denial of relief by court of appeals
§61:52 Review of writ decisions by district and county courts
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