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§ 55:140 Defendants ineligible for bail pending appeal—Certain
convictions

CHAPTER 56. SUBSTANTIVE LAW OF
DIRECT APPEAL

B. AVAILABILITY OF APPEAL—DEFENDANTS

1. INTRODUCTION

§ 56:3 Defendants’ appeals—In general
§ 56:4.50 Defendants’ appeals—Bills of costs [New/

2. WAIVERS OF APPEAL

§ 56:8 Explicit waivers of right to appeal—In general

§ 56:8.50 Explicit waivers of right to appeal—Appeal based on error
supporting judgment [New/

§ 56:10  Waivers must be knowing and intelligent

3. INTERLOCUTORY APPEALS BY
DEFENDANTS

§ 56:14.50 Nonappealable order “intertwined” with appealable order
[New]

4. CONVICTIONS IN JUSTICE AND
NONRECORD MUNICIPAL COURTS

§ 56:23 Appeal on record after conviction in county court

7. NONCAPITAL CONVICTIONS AFTER PLEA
OF GUILTY OR NOLO CONTENDERE

c. Appeals from Convictions Based on Negotiated
Pleas

§ 56:50 The negotiated plea rule—Basis and overview

§ 56:53 Applicability of the negotiated plea rule—Bargain covering
punishment—“Charge” bargains

§ 56:63.50 Permissible appeals in negotiated plea situations—Appeals
from pretrial rulings—Agreement that one ruling will be
“dispositive” [New]
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8. NONCAPITAL CONVICTIONS—COMMUNITY
SUPERVISION

a. Appeals After Conviction

§ 56:71 Appeal from conviction
§ 56:73 Appeal from “shock probation”

b. Appeals After Community Supervision

Revoked
§ 56:74 Appeal when community supervision is revoked—In
general
§ 56:75 Issues related to original conviction—In general

§ 56:78.50 Challenges to original sentence /[New/

9. NONCAPITAL CONVICTIONS—DEFERRED
ADJUDICATION

b. Appeals from Orders Deferring Adjudication

§ 56:81 Appeals from orders deferring adjudication—In general
§ 56:82 Defendant’s option to move for adjudication

c. Appeals After Guilt Adjudicated

§ 56:84 Appeals from decisions to proceed with adjudication

§ 56:85 Appeals from conviction and sentence after adjudication—In
general

§ 56:86 Issues relating to the original plea proceeding

§ 56:88 Issues relating to adjudication of guilt

C. AVAILABILITY OF APPEAL—STATE
1. INTRODUCTION

§ 56:97 State’s duty to raise contentions in the trial court

2. PRETRIAL RULINGS

§ 56:102 Appeals from dismissals of charging instruments—In
general

§ 56:106 Appeals from orders suppressing evidence—In general

§ 56:108 Appeals from orders suppressing evidence—Requirement
that jeopardy has not attached

§ 56:109 Appeals from orders suppressing evidence—Certification
required

§ 56:109.50 Appeals from orders suppressing evidence—Record need
not reflect evidence suppressed /[New/

3. RULINGS DURING TRIAL
§ 56:111 Identifying appealable dismissals made during trial

4. POSTTRIAL RULINGS
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§ 56:114 Appeals from orders arresting or modifying judgments

5. CROSS-APPEAL

§ 56:119 State’s right to “cross-appeal” when convicted defendant
appeals—State’s responsive arguments distinguished from
cross appeal

§ 56:121 State must be able to implement a decision in its favor

D. STANDARDS OF REVIEW

§ 56:123 Standard of review—In general

§ 56:124 Questions of law

§ 56:125 Determinations of historical fact

§ 56:129 Mixed questions of law and fact—Mixed questions not
turning on evaluations of credibility and demeanor—In
general

§ 56:132 Mixed questions of law and fact—Mixed questions not
turning on evaluations of credibility and demeanor—
Reconsideration of the Guzman distinctions

E. APPELLATE REVIEW OF EVIDENCE
SUFFICIENCY

§ 56:139 Preserving evidence sufficiency for appellate review—
Elements of the crime—In general

§ 56:143.50 Distinguishing evidence sufficiency issues from trial error
issues—Evidence sufficiency claims based on ineffective
efforts to amend charging instrument /New]/

§ 56:148 Appellate evidence sufficiency review in light of trial
errors—Appellate court to consider even improperly
admitted evidence

F. THE “LAW OF THE CASE”

§ 56:155 Requirement that both appeals involve the same “case”
§ 56:157.50 Appeals must involve same question of law [New/

G. HARMLESS ERROR

§ 56:167 Federal constitutional considerations—Errors constituting
structural defects in the trial mechanism as not subject
to harmless-error analysis

§ 56:170 Development of Texas harmless-error law—Case law
under prior rule

§ 56:173 Distinguishing between constitutional and other error—In
general

§ 56:182 Nonconstitutional error—Immunity from harmless-error
analysis—In general

§ 56:191 Nonconstitutional error—Need to discourage errors of the
sort at issue

§ 56:192 Evaluating the impact of an error on the outcome of the

case—In general
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§ 56:192.50 Evaluating the impact of error on the outcome of the
case—Deference due any trial court determination
[New]

§ 56:193 Evaluating the impact of error on the outcome of the
case—Entire record to be considered

§ 56:194 Evaluating the impact of an error on the outcome of the
case—Untainted evidence indicating guilt
§ 56:198 Evaluating the impact of an error on the outcome of the

case—Prosecution reliance on its erroneous advantage

H. RESOLVING APPEALS
1. INTRODUCTION

§ 56:203 Confessions of error and concessions by parties

2. DISMISSAL

§ 56:208 Death of defendant—Abatement or dismissal of appeals
§ 56:209.50 Dismissal for failure to timely file brief or other
procedural defaults /New]

5. REFORMATION TO CONVICTION OF
LESSER INCLUDED OFFENSE

§ 56:213 Reformation to conviction of lesser included offense—In
general

§ 56:213.25 Reformation to conviction of lesser include offense—Neces-
sary jury findings [New]

§ 56:213.50 Reformation to conviction of lesser included offense—Nec-
essary findings in bench trial /[New]

§ 56:213.75 Reformation to conviction of lesser included offense—Re-
versible procedural error affecting only offense of
conviction /[New]

§ 56:214 Jury not instructed on lesser included offense
6. OTHER REFORMATION OR MODIFICATION
OF JUDGMENT

§ 56:218 Reformation concerning finding of use of deadly weapon

7. ABATEMENT AND REMAND

§ 56:223 Abatement and remand to clarify trial court’s “intention”

§ 56:227.50 Abatement and remand for limited further proceedings—
Remand for creation of trial court record /New/

§ 56:232 Abatement and remand for limited further proceedings—
Findings and conclusions regarding motions to suppress
evidence

8. ERRORS AFFECTING ONLY PUNISHMENT
§ 56:242 Noncapital cases—Restitution found unsupported by record
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I. REQUIREMENT OF COMPREHENSIVE OPINION

§ 56:246 Appellate court must address all issues in written opinion

J. RETROACTIVITY

§ 56:249 Judicial decisions announcing “new rules” of Texas law
§ 56:250 “New” rules

§ 56:251 Criterion for new rule situations

§ 56:252 Time of application for new rule of limited prospectivity

CHAPTER 57. DISCRETIONARY REVIEW BY
COURT OF CRIMINAL APPEALS

A. INTRODUCTION

§ 57:2 Review available only in “criminal cases”
§ 57:3 Roles of local prosecutor and state prosecuting attorney

C. RIPENESS OF ISSUES FOR DISCRETIONARY
REVIEW

§ 57:11.50 Need for issue to have been decided by court of appeals—
Exceptional situations /[New]

§ 57:11.75 Need for issue to have been decided by court of appeals—
Ability of party prevailing in court of appeals to seek
discretionary review [New]

§57:14 Claims not presented to court of appeals—In general

§57:16 Claims not presented to court of appeals—State’s duty to
raise in court of appeals appellant’s procedural default—
Inadequate opportunity to raise matter in court of
appeals

§ 57:18 Claims not presented to court of appeals—Preservation of
error

§ 57:19 Claims not presented to court of appeals—Claims or

arguments supporting trial court judgment not raised in
court of appeals
§ 57:21 Need for “final” decision by court of appeals

D. THE DECISION TO GRANT DISCRETIONARY
REVIEW

§ 57:31 Disagreement among justices of court of appeals

E. MATTERS BEFORE COURT OF CRIMINAL
APPEALS WHEN REVIEW GRANTED

§ 57:37 Review of grounds supporting decision of court of appeals but
rejected by court of appeals
§ 57:39 Claim raised for first time on discretionary review

F. MECHANICS OF DISCRETIONARY REVIEW

§ 57:40 Mechanics of seeking discretionary review
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§ 57:41 Defendants’ right to an opportunity to seek discretionary
review

§ 57:43 Cross-petitions

§ 57:45 Rehearing after denial of review

§ 57:50 Disposition by Court of Criminal Appeals—Disposition upon
finding error subject to harmless error analysis

CHAPTER 58. POSTCONVICTION HABEAS
CORPUS PROCEDURE

A. INTRODUCTION

§ 58:3 Use of Article 11.07 for purposes other than challenges to
conviction or punishment

§ 58:5 Habeas applicants’ right to appointed counsel

§ 58:5.50 Counsel appointed for initial application and subsequent
applications /[New]

§ 58:5.75 Pro se representation [New/

§ 58:6 Habeas applicants’ right to effective counsel

§ 58:7.50 Habeas applicants’ availability as witnesses at hearings
[New]

§ 58:9 Waiver of the right to seek post conviction relief

§ 58:9.50 State’s concession not binding /[New]

B. TIMING OF POSTCONVICTION ATTACKS

§ 58:12 Laches

§ 58:12.50 Laches—Sua sponte consideration /[New/

§ 58:12.75 Laches—Need not be raised in trial court /New/
§ 58:12.85 Laches—Applying the standard /New/

C. FRAMEWORK FOR POSTCONVICTION
ATTACKS

1. INTRODUCTION

§ 58:16.50 Civil rules not applicable to habeas corpus [New]/
§ 58:19.50 No need to address all issues raised in application [New]

2. REQUIREMENTS FOR APPLICABILITY OF
ARTICLE 11.07

§ 58:22 Article 11.07 requirement of “confinement”—Statutory
definition of “confinement”
§ 58:23 Article 11.07 requirement of a “final” felony conviction

3. NON-ARTICLE 11.07 SITUATIONS—
GENERALLY

§ 58:27 Situations not within Article 11.07—Convictions of
misdemeanors

4. NON-ARTICLE 11.07 SITUATIONS—
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COMMUNITY SUPERVISION

§ 58:31 Statutory procedure in community supervision cases—In
general
§ 58:33 Filing and procedure

D. MULTIPLE APPLICATIONS FOR
POSTCONVICTION RELIEF

§ 58:38 Multiple applications for postconviction habeas relief—1995
legislative provisions—Applicability of the bar to subsequent
applications

§ 58:40 Multiple applications for postconviction habeas relief—1995
legislative provisions—Exceptions generally

§ 58:42 Multiple applications for postconviction habeas relief—1995
legislative provisions—Exception for claims not previously
available—Legal basis unavailable

§ 58:44 Multiple applications for postconviction habeas relief—1995
legislative provisions—Exception for claims accompanied by
assertion of innocence

E. PROCEDURE FOR POSTCONVICTION ATTACKS
UNDER ARTICLE 11.07

§ 58:45 Application for the writ—In general

§ 58:45.50 Access to records of prosecution /[New/

§ 58:47 Applications for the writ—Factual allegations required—
Exceptions to bars to subsequent writ applications

§ 58:48.50 Amendment of the application /[New/

§ 58:48.75 Voluntary dismissal of the application [New]

§ 58:50 Notice to State and State’s answer

§ 58:50.50 Attachments to pleadings [New]/

§ 58:53 Procedure when issues of fact exist—In general

§ 58:56 Consideration by Court of Criminal Appeals—In general

§ 58:57 Consideration by Court of Criminal Appeals—Material that
may be considered

§ 58:58 Consideration by Court of Criminal Appeals—Significance
of trial judge’s findings and conclusions

§ 58:59.50 Withdrawal of attorney for applicant /[New/

§ 58:62 Rehearings before Court of Criminal Appeals

F. PROCEDURE FOR POSTCONVICTION
ATTACKS—DEATH PENALTY CASES

§ 58:72 Subsequent applications for the writ

Xiv



TaBLE oF CONTENTS

CHAPTER 59. COLLATERAL ATTACKS ON
CONVICTIONS

B. REACHING MERITS OF COLLATERAL

CHALLENGES

§ 59:4 Retroactivity of rights—State law retroactivity of federal
rights not enforceable in federal habeas corpus

§ 59:5 “Harm” or “prejudice” and habeas corpus relief

§ 59:6.50 Issues for which factual basis not previously available [New]

§ 59:7 Failure to “preserve” issue at trial—In general

§ 59:8 Failure to “preserve” issue at trial—Habeas proceeding
barred by reliance on matters beyond trial court record in
original prosecution

§ 59:9 Failure to raise issue by direct appeal—In general

§ 59:10  Failure to raise issue by direct appeal—“Exceptional” claims
not lost by nonassertion on appeal

§59:12  Excusing failure to raise issues—The “right not recognized”

rule

C. ISSUES COGNIZABLE ON COLLATERAL

ATTACK

§ 59:16 General approach towards “cognizability”

§ 59:20 Violations of state constitutional rights—In general

§ 59:21 Violations of state procedural requirements—In general

§ 59:21.50 Violations of state procedural requirements—Statutory pa-
role proceedings requirements /[New]/

§ 59:22 Prosecution or conviction barred by double jeopardy

§ 59:23 Invalidity of penal law under which prosecution brought

§ 59:25.50 Lack of effective assistance of counsel /[New]

§ 59:28 Evidence insufficiency—“No evidence”

§ 59:29 Improper admission of evidence—In general

§ 59:30.50 Error in failing to reach issue on direct appeal [New]/

§ 59:31 Newly discovered evidence, newly available evidence, and
claims of innocence—In general

§ 59:31.50 Newly discovered evidence, newly available evidence, and
claims of innocence—Conviction under constitutional
statute [New/

§ 59:31.75 Newly discovered evidence, newly-available evidence, and
claims of innocence—Guilty only of a lesser-included of-
fense or ineligible for sentence assessed [New/

§ 59:32 Newly discovered evidence, newly available evidence, and
claims of innocence—Distinguishing claims of innocence
related to procedural violations (Schlup-type claims)

§ 59:34 Newly discovered evidence, newly available evidence, and
claims of innocence—Reformulation of the criterion

§ 59:34.50 Newly discovered evidence, newly available evidence, and
claims of innocence—Recantation of complaining witness
[New]

§ 59:35 Newly discovered evidence, newly available evidence, and

claims of innocence—Applying the criterion
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§ 59:35.50 Newly discovered evidence, newly available evidence, and
claims of innocence—Favorable polygraph results /[New]

§ 59:36 Newly discovered evidence, newly available evidence, and
claims of innocence—Requirement that evidence of
innocence be “new”

§ 59:38.25 Use of false evidence [New]/

§ 59:38.50 Conviction based on unreliable scientific evidence /[New]

§ 59:38.70 Innocence based on newly-available scientific evidence

[New]

§ 59:45 Age of accused—Defects related to waivers of juvenile court
jurisdiction

§ 59:50 Guilty pleas—Involuntariness

§ 59:55 Challenges to convictions used for enhancement and

related purposes—Need for trial objection when offense
offered for enhancement

§ 59:57 Unauthorized punishment

§ 59:57.50 Unauthorized punishment—Improper cumulation or “stack-
ing” of sentences [New/

CHAPTER 60. POSTCONVICTION DNA
TESTING

A. INTRODUCTION

§ 60:2 Federal constitutional considerations
§ 60:5.50 Relationship to mandatory pretrial testing in capital cases
[New]

B. PRESERVATION OF EVIDENCE

§ 60:6 Preservation of evidence—In general
§ 60:7 Evidence that must be preserved
§ 60:8 Preservation required

C. RIGHT TO TESTING

§ 60:11 Right to forensic DNA testing—In general

§ 60:12 Existence of testable evidence

§ 60:12.50 Chain of custody establishing evidence not substituted,
tampered with, replaced, or altered /New/

§ 60:13 Identity in issue—In general

§ 60:14 Identity in issue—Pleas of guilty or nolo contendere

§ 60:15 Defendant would not have been convicted—Generally

§ 60:16 Defendant would not have been convicted—Posttrial
evidence

§60:18 Analysis of effect of prior testing or lack of testing—
Generally

§ 60:21 No prior DNA testing through no fault of defendant

§ 60:22 No prior DNA testing because adequate techniques not
available

§ 60:23 Motion not made for delay

§ 60:23.50 Right to forensic DNA testing—Evidence previously tested
at subsequently-closed laboratory [New/
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D. PROCEDURE

§ 60:24 Motion

§ 60:24.50 Subsequent motions and “law of the case” [New]

§ 60:25.50 Information that can be considered /[New/

§ 60:26 Procedure upon completion of forensic DNA testing

§ 60:28 Appeal

§ 60:28.50 Al?peal by convicted person not receiving notice of order
New]

§ 60:29 Right to representation

CHAPTER 61. MANDAMUS AND
PROHIBITION

A. INTRODUCTION

§ 61:5 Role of extraordinary writs in Texas Criminal Procedure

B. JURISDICTION

§ 61:7 Court of criminal appeals—In general

§ 61:7.50 Court of criminal appeals—Pretrial DNA testing in capital
cases [New]

§61:8 Court of criminal appeals—Limitation to criminal law
matters

§ 61:8.50 Court of criminal appeals—Article 11.07 matters /New]/

§ 61:9 Courts of appeals

§ 61:10  District courts

D. REQUIREMENTS FOR RELIEF
1. INTRODUCTION

§ 61:16 Requirements for relief—In general

2. ABSENCE OF AN ADEQUATE REMEDY “AT
LA b

§ 61:21 Onl}i'af(‘iequate and effective remedy at law will bar writ
relie

§61:26 State’s ability to appeal as adequate remedy at law

§61:27 Ministerial duty or clear right to relief—In general

§ 61:28.50 Ministerial duty or clear right to relief—Signing written
order /[New/

§61:29 Action taken without jurisdiction or authority

§ 61:32 Disputed law as barring writ relief

§ 61:32.50 Disputed law as barring writ relief—Contrary version of
law entitled to deference /[New]

E. PROCEDURE

§ 61:36 Writ procedure—Writ relief against successor judge
§ 61:37 Choice of forum
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§ 61:39.50 Other documents treated as applications for mandamus

relief /[New]
§ 61:45 Replies and further submissions by relator
§61:49 Review of writ decisions by court of appeals—In general
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