
Table of Contents

Volume 23

CHAPTER 1. FINANCIAL AND FAMILY
INFORMATION AND OBJECTIVES
§ 1.1 Gathering financial and personal information—

Introduction

§ 1.2 Estate planning information booklet—Introduction

§ 1.3 —Our client service strategy

§ 1.4 —Joint representation letter

§ 1.5 —Questions frequently asked

§ 1.6 —Estate planning objectives

§ 1.7 —Family information

§ 1.8 —Personal financial information

§ 1.9 —Business financial information

§ 1.10 —Insurance information

§ 1.11 Documents to bring to conference

§ 1.12 Ethics

CHAPTER 2. CORRESPONDENCE AND
CLOSING AGENDA
§ 2.1 Introduction

§ 2.2 Letter transmitting information booklet and
confirming scheduling of initial conference

§ 2.3 Letter thanking referring source

§ 2.4 Engagement letter checklist

§ 2.5 Letter confirming conference to execute instruments

§ 2.6 Letter transmitting drafts of estate planning
documents

§ 2.7 Closing agenda

§ 2.8 Letter transmitting original or copy of executed
instruments to client

§ 2.9 Letter transmitting executed instruments to
representative of corporate fiduciary of a corporate
trustee

§ 2.10 Letter transmitting instruments to individual trustee

§ 2.11 Letter transmitting change of beneficiary forms to
insurance companies

§ 2.12 Letter transmitting change of beneficiary form to
administrator of employee benefit plan

xvii



CHAPTER 3. THE DURABLE POWER OF
ATTORNEY
§ 3.1 Introduction

§ 3.2 Creating the power of attorney

§ 3.3 The “durable” power of attorney

§ 3.4 The effective date of the power of attorney

§ 3.5 Determining disability or incapacity

§ 3.6 Effect of protective proceedings on power of attorney

§ 3.7 Defining the authority of the attorney in fact

§ 3.8 Considerations in choosing the attorney in fact

§ 3.9 Designation of guardian or conservator in the durable
power of attorney

§ 3.10 Termination of durable power of attorney

§ 3.11 Indemnifying those dealing with the agent

§ 3.12 Validity of the durable power of attorney in other
jurisdictions

§ 3.13 Sample general durable power of attorney

§ 3.14 Substitution of attorney in fact

§ 3.15 Practical considerations of the durable power of
attorney

§ 3.16 Combination of the durable power of attorney and the
living trust

§ 3.17 When to draft a durable power of attorney

§ 3.18 The Health Insurance Portability and Accountability
Act

CHAPTER 4. THE MASSACHUSETTS
HEALTH CARE PROXY AND THE LIVING
WILL
§ 4.1 Overview of the Massachusetts Health Care Proxy

statute, M.G.L.A. c. 201D and the living will

§ 4.2 The Massachusetts Health Care Proxy—Form

§ 4.3 The living will—Form

§ 4.4 Practical considerations of the health care proxy and
the living will

§ 4.5 Overview of the standby guardianship statute,
M.G.L.A. c. 201 §§ 2A to 2H

§ 4.6 The Health Insurance Portability and Accountability
Act

§ 4.6.50 Disputes concerning health care proxy

§ 4.7 Introduction to the Uniform Anatomical Gift Act

§ 4.8 Sample form for a living donor to make an anatomical gift

§ 4.9 Form for anatomical gift by next of kin or other authorized
person

ESTATE PLANNING

xviii



§ 4.10 Anatomical gift clause for will

CHAPTER 5. ESTATE AND GIFT TAXATION
§ 5.1 The nature of the transfer taxes

§ 5.2 Introduction to the federal estate tax

§ 5.3 Introduction to the federal gift tax

§ 5.4 Introduction to the federal generation-skipping tax

§ 5.5 Introduction to the Massachusetts estate tax

CHAPTER 6. THE FEDERAL ESTATE TAX
§ 6.1 Determination of the federal estate tax

§ 6.2 The federal estate tax—Jointly owned property

§ 6.3 —Gratuitous transfers

§ 6.4 —Life insurance

§ 6.5 —Property over which the decedent had a power of
appointment

§ 6.6 —Income in respect of decedent

§ 6.7 —Items excluded from the gross estate

§ 6.8 The impact of state law on federal law

§ 6.9 The estate tax and its relationship to income tax basis

§ 6.10 International aspects of the estate tax

§ 6.11 Deductions from the federal estate tax

§ 6.12 —Expenses, administration expenses, and debts

§ 6.13 —Charitable deductions

§ 6.14 —Marital deduction

§ 6.15 — —Terminable interest

§ 6.16 — —Planning with the marital deduction

§ 6.17 The marital deduction—Choices as to the marital
deduction bequest—Outright bequest

§ 6.18 — —Life estate power of appointment (“LEPA”) trust

§ 6.19 — —Estate trust

§ 6.20 — —Selection by the client

§ 6.21 —Use of the bypass fund bequest

§ 6.22 —Necessity of formula language for marital bequest

§ 6.23 —“Pecuniary” and “fractional share” bequests

§ 6.24 — —Revenue Procedure 64-19

§ 6.25 — —Advantages and disadvantages

§ 6.26 Decisions regarding marital bequest and new concept of
portability

§ 6.27 Tax planning by (1) dividing testator’s estate in two
different shares or (2) relying on disclaimer by
surviving spouse

§ 6.28 Credits against the estate tax

§ 6.29 Conservation easements

TABLE OF CONTENTS

xix



§ 6.30 Estate tax return

§ 6.31 Consistent Basis Rules

CHAPTER 7. THE FEDERAL GIFT TAX
§ 7.1 Introduction to the federal gift tax

§ 7.2 Gifts made within three years of death—I.R.C. § 2035

§ 7.3 Transfers within three years of death—Application of
the gift tax and the gift tax credit

§ 7.4 Transfers with a retained life estate—I.R.C. § 2036

§ 7.5 Life insurance—Gift tax consequences

§ 7.6 Timing of the gift—Dominion and control

§ 7.7 Valuation of the gift

§ 7.8 Exclusions and deductions from gift tax

§ 7.9 The marital deduction—Gifts to a citizen spouse

§ 7.10 Gifts to a non-citizen spouse

§ 7.11 Split gifts between husband and wife

§ 7.12 Income tax basis as it relates to gifts

§ 7.13 Liability for gift tax

§ 7.14 Federal gift tax return

CHAPTER 8. THE GENERATION SKIPPING
TAX
§ 8.1 Introduction

§ 8.2 The generation skipping tax

§ 8.3 —A direct skip

§ 8.4 —Taxable terminations

§ 8.5 —Taxable distributions

CHAPTER 9. THE MASSACHUSETTS
ESTATE TAX
§ 9.1 Introduction—The Massachusetts estate tax

§ 9.2 Massachusetts estate tax return and extensions

§ 9.3 Massachusetts estate tax on non-residents

§ 9.4 Massachusetts estate tax lien

CHAPTER 10. DISCLAIMERS
§ 10.1 Introduction

§ 10.2 Statutory framework

§ 10.3 Use of disclaimers

§ 10.4 —Increasing the marital deduction

§ 10.5 —Decreasing the transfer to the surviving spouse or
increasing the transfer to the surviving spouse

§ 10.6 —Reducing income taxes

ESTATE PLANNING

xx



§ 10.7 —Increasing a charitable deduction

§ 10.8 —Qualified death benefits and I.R.A.s

§ 10.9 —Reducing scope of interest or power over property

§ 10.10 —Minimizing the generation-skipping transfer tax

§ 10.11 —Jointly owned assets

§ 10.12 Conditions which bar the right to a disclaimer

§ 10.13 Disclaimer form

§ 10.14 Filing requirements

§ 10.15 Sample billing statement

CHAPTER 11. WILLS
§ 11.1 The limited function of the will

§ 11.2 The case against intestacy

§ 11.3 Competence to make a will, fraud and undue
influence

§ 11.4 Will made in contemplation of marriage

§ 11.5 Wills made pursuant to a separation agreement or
a prenuptial agreement

§ 11.6 Effect of divorce on will

§ 11.7 Formal requisites—Writing

§ 11.8 —Signature of testator

§ 11.9 —Attestation and subscription of witnesses

§ 11.10 Appointment of executor

§ 11.11 Appointment of temporary executor

§ 11.12 Bond of the executor

§ 11.13 Compensation of the executor

§ 11.14 Nomination of guardian in the will

§ 11.15 Massachusetts Uniform Statutory Will Act

§ 11.16 Powers of the executor

§ 11.17 Omission of children from will

§ 11.18 Omission of spouse from will

§ 11.19 The pour over will

§ 11.20 Revocation of a will

§ 11.21 Foreign wills

§ 11.22 Simultaneous death

§ 11.23 Definitions

§ 11.24 Sample will

§ 11.25 Guardianship of the person and property of a
minor child—Sample clauses

§ 11.26 Custodian under the Uniform Transfer to Minors
Act—Sample clause

§ 11.27 Disposition of tangible personal property by
memorandum—Sample clause

§ 11.28 Environmental hazards—Sample clause

§ 11.29 Powers of appointment—Sample clauses

TABLE OF CONTENTS

xxi



§ 11.30 Disposition of real property

§ 11.31 —Devise of real estate in fee simple—Sample
clause

§ 11.32 —Devise to recipients as joint tenants, tenants by
the entirety or tenants in common—Sample
clause

§ 11.33 —Devise of real property subject to/free and clear
of mortgages and liens—Sample clause

§ 11.34 —Life estate—Sample clause

§ 11.35 —Miscellaneous clauses pertaining to real
property—Sample clause

§ 11.36 Bequests of bank accounts—Sample clauses

§ 11.37 Corporate stock (not of a closely held business)—
Sample clause

§ 11.38 Bequests of copyrights, royalties and patents—
Sample clauses

§ 11.39 Ademption—Sample clauses

§ 11.40 Specific charitable gifts—Sample clauses

§ 11.41 Gifts conditioned on certain events—Sample
clauses

§ 11.42 Adopted persons, illegitimate persons and after
borne persons—Sample clauses

§ 11.43 Advancements—Sample clauses

§ 11.44 Abatement—Sample clauses

§ 11.45 Satisfaction of debt and forgiveness of debt—
Sample clauses

§ 11.45.50 Sample clause—Digital asset
§ 11.46 The Statute of Wills

§ 11.46.50 In terrorem no contest clauses
§ 11.47 Military testamentary documents

§ 11.48 Lapsed gifts and the Massachusetts anti-lapse
statute

§ 11.49 Direction regarding bodily remains
§ 11.50 Unsupervised Administration
§ 11.51 Negative wills

CHAPTER 12. CODICILS
§ 12.1 Introduction

§ 12.2 Sample codicil

§ 12.3 Sample billing statement

CHAPTER 13. TRUSTS
§ 13.0.10 The Massachusetts Uniform Trust Code (MUTC)

§ 13.0.20 —Definitions

§ 13.0.30 —Other introductory provisions

ESTATE PLANNING

xxii



§ 13.0.40 —Qualified beneficiaries and duty to reasonably inform
§ 13.0.50 —Spendthrift provisions
§ 13.0.60 —New presumption: revocable trusts
§ 13.1 Introduction

§ 13.2 Types of trusts

§ 13.3 Testamentary v. inter vivos trusts

§ 13.4 Savings bank trusts

§ 13.5 Requirements essential to establishment of
express trust

§ 13.6 —Capacity of the settlor

§ 13.7 —Expression of intent

§ 13.8 —Trust property

§ 13.9 —Definition of a class of beneficiaries

§ 13.10 —Trust purpose

§ 13.11 —Rule against perpetuities

§ 13.12 —Rule against accumulations

§ 13.13 —Protection against beneficiaries

§ 13.14 —Termination of trusts

§ 13.15 —Uniform Custodial Trust Act

§ 13.16 The trustee

§ 13.17 —Nomination and appointment of the trustee

§ 13.18 —Compensation

§ 13.19 —Trustee powers

§ 13.20 — —Power of sale or contract

§ 13.21 — —Power to invest

§ 13.22 — —Power of apportionment of expenses and
accretions between income and principal

§ 13.23 — —Power to invade principal

§ 13.23.10 — —Power to direct
§ 13.23.20 — —Discretionary powers and tax savings
§ 13.24 The duties of the trustee

§ 13.25 —Duty of loyalty and good faith

§ 13.26 —Duty to account

§ 13.27 —Duty to make property productive

§ 13.28 —Duty to use reasonable care and skill

§ 13.29 —Duty to collect, preserve, and segregate trust
property

§ 13.30 —Duty to distribute

§ 13.31 Trustee’s liability to third parties

§ 13.32 The income and estate tax consequences of the
trustee/beneficiary

§ 13.33 —Income tax consequences of beneficiary serving
as trustee

§ 13.34 —Estate tax consequence of beneficiary serving as
trustee

TABLE OF CONTENTS

xxiii



§ 13.35 —Comparison of income and estate tax
consequences

§ 13.36 —Tax consequences of removal of trustee
§ 13.37 Election to treat qualified revocable trust as part

of decedent’s estate for federal income tax
purposes

§ 13.38 The Massachusetts Prudent Investor Act and The
Massachusetts Principal and Income Act

§ 13.39 The Health Insurance Portability and
Accountability Act

§ 13.40 Trust reformation
§ 13.41 Trusts for the care of animals
§ 13.42 Trust decanting

CHAPTER 14. TAX CLAUSES
§ 14.1 Introduction

§ 14.2 Massachusetts apportionment statute

§ 14.3 Federal apportionment and rights of recovery

§ 14.4 Taxes to be cognizant of when drafting an estate plan

§ 14.5 —Tax on property which passes outside of the will

§ 14.6 —Tax on appointive property

§ 14.7 —Payment of income tax

§ 14.8 —Generation skipping tax

§ 14.9 —Tax clause and the marital deduction

§ 14.10 Coordination of the tax clause in the will with the tax
clause in the revocable funded trust

CHAPTER 15. SIMPLE WILLS AND
TESTAMENTARY TRUSTS
§ 15.1 Introduction

§ 15.2 Utilizing the UTMA or utilizing a trust

§ 15.3 Guardianship of the person of a minor child and
conservatorship of the property of a minor child

§ 15.4 Reciprocal wills for spouses with children—All to
spouse with contingent bequest to children (or
UTMA custodianship for a minor beneficiary)

§ 15.5 —All to spouse with contingent bequest to children
(or UTMA custodianship for any minor child)—
Summary of estate plan

§ 15.6 —All to spouse with contingent bequest to children
(or UTMA custodianship for any minor
beneficiary)—Life insurance beneficiary form

§ 15.7 — —Sample billing statement

§ 15.8 —All to spouse with contingent bequest to children
(or all to spouse with contingent bequest to
sprinkling trust for any underage children)

ESTATE PLANNING

xxiv



§ 15.9 — —Summary of estate plan

§ 15.10 — —Life insurance beneficiary form

§ 15.11 — — —To spouse then trust

§ 15.12 — — —To spouse then to estate of insured

§ 15.13 — —Short form—Life insurance beneficiary form—To
spouse then descendants (with contingent trust for
any underage descendant)

§ 15.14 — —Sample billing statement

CHAPTER 16. REVOCABLE LIVING TRUST
WITH POUR-OVER WILL FOR PERSONS
WHO DO NOT HAVE TAXABLE ESTATES
§ 16.1 Introduction

§ 16.2 The “sprinkling” or “spray” trust and “separate share”
trusts

§ 16.3 Pour-over will for living trust agreement

§ 16.4 Living trust with will of surviving spouse (or single
grantor) funds

§ 16.5 Summary of estate plan

§ 16.6 Life insurance beneficiary form

§ 16.7 Sample billing statement

CHAPTER 17. REVOCABLE LIVING
TRUSTS WITH POUR OVER WILLS FOR
SPOUSES WITH TAXABLE ESTATES
§ 17.1 Introduction

§ 17.2 “Fund” and “trust” terminology and the trusts used in
this chapter

§ 17.3 The marital fund

§ 17.4 The bypass fund

§ 17.5 Post-death planning for use of applicable exclusion
amount

§ 17.6 Beneficiary designations

§ 17.7 Massachusetts Prudent Investor Act and
Massachusetts Principal and Income Act

§ 17.8 Selection of trustee

§ 17.9 The “sprinkling” or “spray” trust and “separate share”
trusts

§ 17.10 RMTA for married person with children

§ 17.11 Pour-over will for revocable management trust

§ 17.12 Summary of estate plan

§ 17.13 Life insurance beneficiary form and transmittal letter

§ 17.14 Sample billing statement

TABLE OF CONTENTS

xxv



Volume 24

CHAPTER 18. ESTATE PLANNING FOR
THE NON UNITED STATES CITIZEN
SPOUSE: THE QDOT
§ 18.1 Introduction

§ 18.2 Qualified domestic trust (QDOT) regulations

§ 18.3 —Trustee or security requirements

§ 18.4 —Election to treat trust as a QDOT

§ 18.5 —Imposition of deferred estate tax

§ 18.6 —Assignment or transfer by surviving spouse to
QDOT

§ 18.7 —Nonassignable annuities or other similar payments

§ 18.8 Provisions to be used in a qualified domestic trust
(QDOT)

§ 18.9 Marital deduction qualified domestic trust
developments: statutory changes regarding domestic
and foreign trusts

§ 18.10 The non-United States citizen spouse and the
retirement planning asset

CHAPTER 19. UNIFORM TRANSFERS TO
MINORS ACT
§ 19.1 Introduction

§ 19.2 Custodian

§ 19.3 Nomination of custodian in wills, trusts and other
documents

§ 19.4 Transfer to custodianship account authorized by will
or trust

§ 19.5 Transfer by a fiduciary if the will or trust does not
specifically authorize the transfer

§ 19.6 Manner of accomplishing the gift transfer

§ 19.7 —Gift of uncertificated security or certificated
security in registered form

§ 19.8 —Gift of money

§ 19.9 —Gift of insurance policy or annuity contract

§ 19.10 —Irrevocable exercise of power of appointment or
irrevocable present right to future payment under
contract

§ 19.11 —Interest in real property

§ 19.12 —Tangible personal property that is titled by
government agency

§ 19.13 —Other property

§ 19.14 Termination at age twenty-one

ESTATE PLANNING

xxvi



§ 19.15 Custodian’s expenses and compensation

§ 19.16 Accounting

§ 19.17 Liabilities and insurance

CHAPTER 20. PRESENT INTEREST (§ 2503
(C)) TRUSTS FOR GIFTS TO PERSONS LESS
THAN THE AGE OF TWENTY-ONE
§ 20.1 Introduction

§ 20.2 Tax background

§ 20.3 Massachusetts Prudent Investor Act and
Massachusetts Principal and Income Act

§ 20.4 Present interest (§ 2503(c)) trust

§ 20.5 Certification of trust

§ 20.6 Summary of present interest trusts

§ 20.7 Sample billing statement

CHAPTER 21. LONG TERM IRREVOCABLE
(“CRUMMEY” TRUSTS)
§ 21.1 Introduction

§ 21.2 Description of the long term trust

§ 21.3 Income tax considerations

§ 21.4 Gift tax considerations

§ 21.5 Estate tax considerations

§ 21.6 The “Crummey” withdrawal right trust

§ 21.7 —Overview

§ 21.8 —Tax consequences

§ 21.9 — —Section 2503(b) gift tax exclusion

§ 21.10 — —Income tax consequences to powerholder

§ 21.11 — —Generation-skipping transfer tax considerations

§ 21.12 — —Gift tax consequences to powerholder

§ 21.13 — —Estate tax consequences to powerholder

§ 21.14 —Use of withdrawal trust with life insurance

§ 21.15 Massachusetts Prudent Investor Act and
Massachusetts Principal and Income Act

§ 21.16 Long-term trust with withdrawal rights (standard
Crummey trust): one grantor; one sprinkling
withdrawal trust for all beneficiaries; children are
beneficiaries until grantor’s death; children and
grantor’s spouse are beneficiaries after grantor’s
death; after death of grantor and grantor’s spouse,
divides into separate trusts

§ 21.17 —Summary of trust

§ 21.18 —Trustee notification letter to adult beneficiary

§ 21.19 —Trustee notification letter to minor beneficiary

TABLE OF CONTENTS

xxvii



§ 21.20 —Sample billing statement

CHAPTER 22. ESTATE PLANNING AND
LIFE INSURANCE
§ 22.1 Introduction

§ 22.2 Types of insurance policies

§ 22.3 —Whole life insurance

§ 22.4 —Universal or variable life insurance

§ 22.5 —Term insurance

§ 22.6 —Second to die, or survivorship life insurance

§ 22.7 Designation of primary and secondary beneficiaries

§ 22.8 Taxation of life insurance—Income tax

§ 22.9 —Gift tax

§ 22.10 —Estate tax

§ 22.11 —Generation-skipping tax

§ 22.12 Estate planning with life insurance

§ 22.13 —Used with a revocable trust

§ 22.14 —Outright transfer of policy to others

§ 22.15 The irrevocable life insurance trust

§ 22.16 —Gift tax issues related to the insurance trust

§ 22.17 —Income tax issues related to the insurance trust

§ 22.18 —Sample irrevocable insurance trusts

§ 22.19 —Special concerns of second to die insurance

§ 22.20 —Use of life insurance trust with charitable
remainder trust

§ 22.21 —Group term insurance and the irrevocable trust

§ 22.22 Duties of the trustee of the irrevocable insurance
trust

§ 22.23 Instructions to donor and trustees of irrevocable life
insurance trust

§ 22.24 —Sample Crummey notice

§ 22.25 Contribution instrument—Language which may be
added to irrevocable insurance trust to retain
flexibility of permissible “Crummey” beneficiaries

CHAPTER 23. ESTATE PLANNING FOR
THE CLOSELY HELD BUSINESS OWNER
§ 23.1 Introduction

§ 23.2 Valuation of the business

§ 23.3 Fair market value

§ 23.4 Discounts from valuation of the business

§ 23.5 The gift, valuation and the statute of limitations

§ 23.6 Chapter 14 (special valuation rules) and its impact on
the family business owner

ESTATE PLANNING

xxviii



§ 23.7 Buy-sell agreements

§ 23.8 Cross purchase agreement

§ 23.9 Advantages of the cross purchase agreement

§ 23.10 Disadvantages of the cross purchase agreement

§ 23.11 Corporate redemption agreement

§ 23.12 Advantages of the redemption agreement

§ 23.13 Disadvantages of the corporation redemption
agreement

§ 23.14 The hybrid agreement

§ 23.15 Buy-sell agreements for family members

§ 23.16 I.R.C. § 6166 and the ability to defer the payment of
estate taxes

§ 23.17 The impact of gifts within three years of death on
I.R.C. § 6166

§ 23.18 I.R.C. § 6166 and the generation skipping tax

§ 23.19 I.R.C. § 6166 planning considerations

§ 23.20 I.R.C. § 6161(a)(2) and extension for reasonable cause

§ 23.21 Corporate redemptions under I.R.C. § 303

§ 23.22 Estate planning for the subchapter “S” corporate
owner

§ 23.23 The estate as a shareholder of an S corporation

§ 23.24 Trusts as “S” shareholders

§ 23.25 Revocable trust during grantor’s life

§ 23.26 Grantor trust

§ 23.27 Qualified subchapter S trusts

§ 23.28 Electing small business trusts

§ 23.29 Marital trusts

§ 23.30 Minor’s trust

§ 23.31 Uniform Transfers to Minors Act account

§ 23.32 Voting trusts

§ 23.33 Drafting considerations for the business owner

§ 23.34 The tax clause

§ 23.35 Solving family conflict

§ 23.36 Gifts of the family business and divorce

§ 23.37 Operation of the business by the fiduciary: tension
between the prudent man rule and the business
judgment rule

CHAPTER 24. THE FAMILY LIMITED
PARTNERSHIP
§ 24.1 Introduction

§ 24.2 A typical estate planning/family limited partnership
situation

§ 24.3 The partnership entity

TABLE OF CONTENTS

xxix



§ 24.4 —The basics of a partnership

§ 24.5 —The general partnership

§ 24.6 —The limited partnership

§ 24.7 —Tax classification

§ 24.8 —The family limited partnership

§ 24.9 The family limited partnership and gifting

§ 24.10 —The annual exclusion

§ 24.11 —Retention of control by the donor

§ 24.12 —Valuation of the partnership interest

§ 24.13 —The valuation discounts

§ 24.14 The family limited partnership and creditor
protection

§ 24.15 —Assignment of the partnership interest

§ 24.16 —Charging order

§ 24.17 —Fraudulent conveyances

§ 24.18 The family limited partnership and probate

§ 24.19 The family limited partnership checklist

§ 24.20 Sample forms—Family limited partnership
agreement

§ 24.21 —Certificate of limited partnership

§ 24.22 —Amendment of certificate

§ 24.23 —Assignment of limited partner’s interest

§ 24.24 —Consent to assignee becoming a substitute limited
partner

§ 24.25 The limited liability company

§ 24.26 The limited liability partnership

CHAPTER 25. ESTATE PLANNING AND
THE RETIREMENT ASSET
§ 25.1 Introduction

§ 25.2 Federal estate tax

§ 25.3 Distribution of the retirement planning asset to the
surviving spouse

§ 25.4 —Spousal consent

§ 25.5 —Spousal rollover

§ 25.6 —Marital deduction

§ 25.7 — —The retirement planning asset and the QTIP
trust

§ 25.8 The retirement benefit and the bypass trust

§ 25.9 The retirement planning asset and the generation
skipping tax

§ 25.10 Designating a charity as the designated beneficiary of
the retirement planning asset

§ 25.11 The interplay of the retirement planning asset and
the tax clause

ESTATE PLANNING

xxx



§ 25.12 The Setting Every Community Up for Retirement and
Enhancement Act of 2019 (The SECURE Act)

CHAPTER 26. SAME SEX MARRIAGE
§ 26.1 Introduction: The Goodridge decision

§ 26.2 Conflict with federal law

§ 26.3 Estate planning concerns

CHAPTER 27. THE CHARITABLE
FOUNDATION
§ 27.1 Introduction

§ 27.2 The history of the private foundation

§ 27.3 Definition of the private foundation

§ 27.4 —Requirement that the private foundation qualify for
tax exempt status

§ 27.5 Tax reasons to establish a private foundation

§ 27.6 —Income tax consequences: the deductibility for
donations

§ 27.7 —The federal gift tax deduction

§ 27.8 —The federal estate tax deduction

§ 27.9 The non tax reasons to establish a private foundation

§ 27.10 Client characteristics making the formation of a
private foundation attractive

§ 27.11 The level of financial commitment needed before the
family considers establishing a family foundation

§ 27.12 The Chapter 42 penalty excise taxes

§ 27.13 —I.R.C. § 4940, net investment income tax

§ 27.14 —I.R.C. § 4941, self-dealing

§ 27.15 —Definition of self-dealing

§ 27.16 —Application of the self-dealing rules

§ 27.17 —Exceptions to the self-dealing rules

§ 27.18 —Definition of a disqualified person

§ 27.19 —Definition of a substantial contributor

§ 27.20 —Exception relating to estates and trusts

§ 27.21 —Required distributions

§ 27.22 —Excess business holdings

§ 27.23 —Jeopardy investments

§ 27.24 —Taxable expenditures

§ 27.25 Choice of entity: trust vs. corporation

§ 27.26 The structure of the trust

§ 27.27 Sample private foundation (trust)

§ 27.28 Role of the trustee

§ 27.29 Liability of the trustee

§ 27.30 The corporation

TABLE OF CONTENTS

xxxi



§ 27.31 Grant making to another private foundation

§ 27.32 Termination of the private foundation

§ 27.33 Alternatives to the private foundation

§ 27.34 —Supporting organizations

§ 27.35 —Community foundation

§ 27.36 Examples of estate planning case studies with the
private foundation

CHAPTER 28. ESTATE PLANNING AND
ASSET PROTECTION
§ 28.1 Introduction—Asset protection devices

§ 28.2 Liability insurance

§ 28.3 Incorporation

§ 28.4 Tenancy by the entirety

§ 28.5 The homestead declaration

§ 28.6 Change in domicile

§ 28.7 Determination of domicile

§ 28.8 Gifts

§ 28.9 Gifts to spouses: outright and inter vivos QTIP

§ 28.10 Gifts to children: outright or in trust

§ 28.11 Purchase of life insurance

§ 28.12 Life insurance trusts

§ 28.13 The spendthrift trust

§ 28.14 Transfer of assets to a trust for one’s own benefit to
avoid a creditor’s claim

§ 28.15 Creation of an off-shore trust

§ 28.16 The family limited partnership

CHAPTER 29. ESTATE PLANNING AND
MEDICAID
§ 29.1 Introduction

§ 29.2 Information for clients

§ 29.3 Eligibility for Medicaid medical coverage

§ 29.4 Determining Medicaid eligibility

§ 29.5 —The income test

§ 29.6 —The resource test

§ 29.7 —Community waiver

§ 29.8 —The snapshot

§ 29.9 —Spousal impoverishment rules

§ 29.10 —Transfer of asset rules

§ 29.11 —Medicaid eligibility and trusts

§ 29.12 —Appeal rights

§ 29.13 —Medicaid False Claim Act

§ 29.14 Liens and estate recovery

ESTATE PLANNING

xxxii



§ 29.15 Ethical considerations

§ 29.16 Estate planning for the well, community spouse

§ 29.17 Criminal penalties for disposing of assets to become
medicaid eligible

CHECKLISTS

§ 29.18 Questionnaire—Client requesting medicaid planning

§ 29.19 Checklist—Transfers of property within the new 60
month lookback period not covered by transfer of
assets rule

§ 29.20 —Divestitures and asset transfers before determining
medicaid eligibility

§ 29.21 —Non-divestiture transfers of assets

§ 29.22 —Considerations regarding spousal impoverishment

§ 29.23 —When one of a couple will be entering long-term
nursing home care

§ 29.24 —Considerations when advising a single individual

§ 29.25 —Use of an irrevocable medicaid qualifying trust

§ 29.26 —Considerations regarding medicaid avoidance trusts

§ 29.27 —Supplemental needs trust-disabled

§ 29.28 —Use of supplemental needs (non-MQT) trust

§ 29.29 —Creation of trust by others

§ 29.30 —Characteristics of trusts considered holding
resources of beneficiary under OBRA ’93

§ 29.31 —Eligibility for exemption of trust from OBRA ’93
controls

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxxiii




