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ABANDONMENT
Instructing the jury, 16:19
Theories of liability, 1:12

ABATEMENT
Failure to give required notice as affirmative defense, 4:4
Failure to provide 60 days before filing suit, mandated abatement, 4:2
Pleading and proving the medical negligence case, 4:19
Presuit, 60-day notice, intent to file, 4:2

ABSENCE FROM STATE
Statutes of limitation, 5:18

ABUSE OF PERSONS
Nursing home liability, 18:25

ABUSE OF PROCESS
Malicious prosecution action, abuse of process required, 1:53

ACT OF GOD
Defenses, generally, 13:16
Instructing the jury, 16:8
Unavoidable accident, compared, 13:16

ACUTE/CRITICAL CARE NURSING
Standards of care, 17:5

ADMINISTRATION
Nursing home liability, 18:9

ADMINISTRATIVE CLAIM
Federal Tort Claims Act, filing required, 2:2

ADMINISTRATIVE POLICY AND PROCEDURE MANUAL
Nursing home liability, 18:8

ADMINISTRATORS/DIRECTORS
Nursing home liability, 18:9

ADMISSIBILITY OF EVIDENCE
Evidence and Witnesses, this index

ADMISSIONS
Judicial admissions, expert witnesses, 12:19
Malpractice by medical profession, 7:4, App. B-9
Requests for, 7:4
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ADVANCED DIRECTIVES
Nursing home liability, 18:24

AFFIDAVITS
Medical billing, 8:9
Sham affidavit rule, 14:5
Subrogation affidavit, proof of medical expenses, 8:9
Summary judgment practice, 14:2, 14:5

AFFIRMATIVE DEFENSES
Generally, 13:5
Defenses, 13:5
ERISA preemption, 13:5
Limitations, 5:4
Pleading and proving the medical negligence case, generally, 4:4
Preemption, waiver of, 6:8
Statutes of limitation, 5:4
Summary judgment practice, 14:10

AGENCY
Texas tort claims, medical malpractice cases under, 3:17
Theories of liability, 1:49-1:51

AGGRAVATED CONDITIONS
Exclusionary instructions for, 16:28

AGREEMENTS
Contracts and Agreements, this index

ALLERGY, ASTHMA, AND IMMUNOLOGY
Standards of care, 17:40

ALTERATION OR DESTRUCTION
Destruction or Alteration, this index

AMELIORATION OF VIOLATION
Generally, 18:32

AMERICAN ACADEMY OF FAMILY PHYSICIANS
Standards of care, 17:11

AMERICAN ACADEMY OF NEUROLOGY
Standards of care, 17:22

AMERICAN ACADEMY OF NURSE PRACTITIONERS
Standards of care, 17:24

AMERICAN ACADEMY OF OPHTHALMOLOGY
Standards of care, 17:29

AMERICAN ACADEMY OF ORTHOPEDIC SURGEONS
Standards of care, 17:30

AMERICAN ACADEMY OF PEDIATRICS
Standards of care, 17:33, 17:34
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AMERICAN ASSOCIATION OF NEUROLOGICAL SURGEONS
Standards of care, 17:23

AMERICAN BOARD OF RADIOLOGY
Standards of care, 17:37

AMERICAN BOARD OF UROLOGY
Standards of care, 17:39

AMERICAN CANCER SOCIETY
Standards of care, 17:28

AMERICAN COLLEGE OF EMERGENCY PHYSICIANS (ACEP)
Standards of care, 17:10

AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS
(ACOG)

Standards of care, 17:27, 17:34

AMERICAN COLLEGE OF SURGEONS
Standards of care, 17:35

AMERICAN MEDICAL ASSOCIATION
Standards of care, 17:2

AMERICAN NURSES ASSOCIATION
Standards of care, 17:22

AMERICAN PSYCHIATRIC ASSOCIATION
Standards of care, 17:36

AMPUTATION
Damages, 8:22
Disfigurement, 8:22

ANCILLARY SERVICES
Nursing home liability, 18:20

ANESTHESIA
Standards of care, 17:6

ANNUITY
Settlements, 11:13

AOL
Medical malpractice and the Internet, 19:2

APPARENT/OSTENSIBLE AGENCY
Theories of liability, 1:50

APPEALS
Pleading and proving the medical negligence case, 4:22

APPLICATION
ERISA’s preemption clause, 6:6
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ARBITRATION
Direct benefits estoppel, 18:36
Federal Arbitration Act (FAA), 18:36
McCarren-Ferguson Act (MFA), 18:36
Nursing home contracts, enforceability, 18:36
Nursing home contracts or agreements, 18:36
Venue, 18:36

ASSIGNMENT OF RISK
Insurance issues, Stowers doctrine, 10:8
Settlements, assignment of liability, 11:15

ASSUMED NAMES
Pleading and proving the medical negligence case, 4:43

ASSUMPTION OF RISK
Defenses, 13:8

ASTHMA
Standards of care, 17:40

ATTORNEY GENERAL
Arbitration, compromise or settlement of claims, 2:2, 2:11

ATTORNEY-CLIENT PRIVILEGE
Discovery, 7:13

ATTORNEYS
Client interview form, App. D-14
Client waiver, App. D-18
Core work product privilege, 7:14
Declining representation, form of letter, App. D-20
Discovery

Attorney-client privilege, 7:13
Work product privilege, 7:14

Federal Tort Claims Act, 2:9
Fees. Attorneys’ Fees, this index
Health maintenance organization, strategy, 6:9
Internet, locating, 19:13
Medical malpractice and the Internet, locating an attorney, 19:13
Pleading and proving the medical negligence case, 4:22
Privileges, work product privileges, 7:14
Settlements, this index
Structuring of fees, 11:22

ATTORNEYS’ FEES
Federal Tort Claims Act, medical malpractice claims under, 2:9
Pleading and proving the medical negligence case, 4:21
Structuring of, 11:22

AUDIT LOG
Discovery of medical records, 7:9
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AUDIT TRAIL
Discovery of medical records, 7:9

AUTHORITY TO SETTLE
Settlements, 11:2

AUTOPSY
Consent for, 1:1

AVOIDANCE
Tort Claims Act defenses, avoidance of, 3:19

BAD FAITH
Insurance issues, 10:10

BAD RESULT INSTRUCTION
Instructing the jury, 16:10

BANKRUPTCY OR INSOLVENCY
Insurance issues, 10:17, 10:18
Pleading and proving the medical negligence case, 4:30
Stay caused by bankruptcy, extension, filing report, 4:31

BATSON MOTION
Pleading and proving the medical negligence case, 4:15
Pretext, juror strikes, 4:15

BATTERY
Instructing the jury, medical battery, 16:24

BIFURCATED TRIALS
Damages, 8:24
Insurance issues, 10:15

BILLING CODES
Medical malpractice and the Internet, 19:16

BOARD OF MEDICAL EXAMINERS
Administrative code, App. H

BOARD OF NURSING EXAMINERS
Administrative code, App. G

BORROWED SERVANT DOCTRINE
Instructing the jury, 16:25
Theories of liability, 1:21

BREACH OF CONTRACT
Contracts and Agreements, this index

BREACH OF WARRANTY
Generally, 1:13, 15:6, 16:22

BURDEN OF PROOF
Presumptions and Burden of Proof, this index
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BYSTANDER DAMAGES
Generally, 8:17
Negligent infliction of emotional distress, 1:46

CALCULATING THE DAMAGE CAP
Generally, 8:3, 8:4

CAPS ON DAMAGES
Damages, this index

CAPTAIN OF THE SHIP DOCTRINE
Theories of liability, 1:19

CARDIAC CARE
Standards of care, 17:7

CARE, DUTY OF
Theories of liability, 1:4, 1:59

CARE PLANS
Baseline, 18:6
Comprehensive, 18:6

CAUSATION
Disproving of other causes, plaintiff not required, 1:48
Expert, excluding potential causes, 1:48
Negligence, plaintiff, not required to prove, 1:48
Nurse, opinion, statutory disqualification, 4:21
Proximate Cause, this index
Quantum and type of proof, 1:48
Studies, permissible use, 1:48
Substantial factor, but-for causation tests, 1:48

CENTERS FOR DISEASE CONTROL AND PREVENTION
Standards of care, 17:17

CHALLENGES TO VENIRE MEMBER
Batson motion, 4:15
Instructing the jury, 16:2

CHANGE
Destruction or Alteration, this index

CHAPTER 74 REPORT
As summary judgment defense, 14:11
Preparing, providing and defending, 14:18-14:42

CHART, PATIENT’S MEDICAL RECORD
Pleading and proving the medical negligence case, 4:8

CHEMICAL DEPENDENCY
Statute, App. A-12

CHOOSING THE PROPER FORUM
Pleading and proving the medical negligence case, 4:1
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CIRCUMSTANTIAL EVIDENCE
Conscious pain and suffering, 8:11
Fraud and misrepresentation, 5:11
Proof of defect, products case, 15:3

CLASSES OF PHARMACIES
Pharmacy liability, 1:61

CLERGY
Communications privilege, 7:16

COLLATERAL ESTOPPEL
Defenses, 13:10
Issue preclusion doctrine, 13:10

COLLATERAL SOURCE RULE
Damages, 8:42

COLLEGE HEALTH CARE
Standards of care, 17:8

COMMUNITY HEALTH CENTERS
Federal Tort Claims Act, application, 2:14
Federally Supported Health Centers Assistance Act (FSHCAA), 2:14

COMPARATIVE NEGLIGENCE
Generally, 13:7
Defenses, 13:7
Instructing the jury, 16:15, 16:17, 16:18

COMPENSATION OF EXPERTS
Expert witnesses, 12:11

COMPLAINT
Pleading and proving the medical negligence case, 4:5

COMPROMISE
Settlements, this index

CONCLUSORY REPORTS
Pleading and proving the medical negligence case, 4:34, 4:35

CONFIDENTIALITY OF INFORMATION
Attorney-client privilege, 7:13
Clergymen communications privilege, 7:16
Disclosure of patient information, 1:14
HIPPA, medical malpractice and the internet, 19:16
Insurance issues, 10:23
Judicial communications privilege, 7:15
Work product privilege, 7:14

CONFLICTS OF INTEREST
Insurance issues, 10:14
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CONSCIOUS PAIN AND SUFFERING
Damages, 8:11

CONSENT
Expert witnesses, consent to communications with, 12:13
Informed Consent, this index, 16:21
Instructing the jury on informed consent, 16:21
Settlement, consent to, 10:2
Survivor’s consent to autopsy, 1:1
Theories of liability, informed consent, 1:8

CONSORTIUM, LOSS OF
Generally, 8:27-8:29
Instructing the jury, 16:29

CONSTITUTIONAL LAW
Fetus, wrongful death of, 9:7
Punitive damages, 8:25
Statutes of limitation, 5:8

CONSULTATION AND CONSULTING
Expert witnesses, 12:12
Theories of liability, 1:6

CONSUMER PROTECTION ACT
Statute, App. A-3

CONTINUING TREATMENT RULE
Last date, hospitalization or treatment, 5:5
Separate negligent acts, 5:5
Statutes of limitation, 5:5, 5:6

CONTRACTS AND AGREEMENTS
Nursing home liability, 18:3
Theory of liability, breach of contract as, 1:13

CONTRIBUTION
Instructing the jury, 16:16

CONTRIBUTORY NEGLIGENCE
Generally, 13:6
Defenses, 13:6
Instructing the jury, 16:13

CORE WORK PRODUCT
Not discoverable, 7:14
Privilege, 7:14

CORPORATIONS
Medical malpractice and the Internet, 19:14
Theories of Liability, this index

CORRECTIONAL FACILITIES
Prisons and Prisoners, this index
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COSTS AND EXPENSES
Funeral Expenses, this index
Medical Expenses, this index

COUNTER SUIT, PHYSICIAN
Physician in malicious prosecution action, counter suit by, 1:52

CREDENTIALING
Negligence in, 1:29

CREDITS FOR SETTLEMENT
Damages, 8:5

CRIMINAL HISTORY RECORDS
Nursing home liability, 18:2

CROSS EXAMINATION
Expert witnesses, 12:2, 12:11

CURRICULUM VITAE
Pleading and proving the medical negligence case, 4:39

DAMAGE CAPS
Calculating, one or more settling defendants, 8:4
Federal Tort Claims Act, 2:2, 2:6, 8:7
Non-economic, 8:2
Postjudgment interest, 8:31
Prejudgment interest, 8:30
Public servants, 3:20
Wrongful death, 8:2, 8:3, 8:4

DAMAGES
Generally, 8:1-8:49
Amputation, 8:22
Bifurcation of trial, 8:24
Burden of proof, 8:33
Bystander Damages, this index
Calculating the damage cap, 8:3, 8:4
Caps on damages

Generally, 8:2
Calculating the damage cap, 8:3, 8:4
Federal Tort Claims Act, damages caps under, 8:7
Instructing the jury, 16:27
Texas Tort Claims Act, 3:9, 8:6
Total non-economic, 8:2

Circumstantial evidence of conscious pain and suffering, 8:11
Collateral source rule, 8:42
Conscious pain and suffering, 8:11
Consortium, Loss of, this index, 8:27-8:29, 8:29
Constitutionality of punitive damages, 8:25
Credits for settlement, 8:5

INDEX
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DAMAGES—Cont’d
Death and death actions

Generally, 8:35
Fetus, Wrongful Death of, this index
Loss of consortium in, 8:29
Mental anguish damages in, 8:16
Persons who may claim damages under Wrongful Death Act, 8:36

Deformity, 8:22
Destroyed wage earning capacity, 8:19
Determining mental anguish damages, 8:15
Disfigurement, 8:22
Emotional Distress, Negligent Infliction of, this index, 8:17
Enjoyment of life, loss of, 8:26
Exemplary damages, 8:23, 8:25
Federal Tort Claims Act, damage caps under, 8:7
Federal Tort Claims Act, medical malpractice claims under, 2:6
Fetus, wrongful death of, 9:6
Funeral expenses, 8:10
Future damages, 8:48
Future medical expenses, 8:8
Gratuitous medical service, 8:43
Hedonic damages, 8:26
Hospital liens, 8:49
Household services, loss of, 8:21
Impaired wage earning capacity, 8:19
Inheritance, loss of, 8:20
Instructing the jury, 16:27
Insurance issues, 10:11
Interest, Medicare subrogation, App. N
Joint and several liability, 8:46
Jury discretion, 8:1
Loss of consortium in wrongful death actions, 8:29
Loss of earnings, 8:18
Loss of third person or family member

Consortium, wrongful death, 8:29
Disfigurement, 8:22
Earnings, 8:18
Enjoyment of life, 8:26
Hedonic damages, 8:26
Household services, 8:21
Negligent infliction of emotional distress, 8:13
Pain and suffering, 8:11
Parental consortium, 8:27
Past personal care, 8:32
Physical impairment, 8:33
Preexisting conditions, 8:12
Spousal consortium, 8:28
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DAMAGES—Cont’d
Medical expenses, 8:8
Mental anguish

Generally, 8:14
Determining, 8:16
Fetus, wrongful death, 8:41
Retaliation, 18:37
Wrongful death, 18:15

Minors, recovery of medical expenses, 8:8
Mitigation of Damages, this index
Negligent infliction of emotional distress, 8:13
Non-economic, 8:2
Paid or incurred amounts, limitation to, 8:9
Pain and suffering, 8:11
Parental consortium, loss of, 8:27
Past personal care, 8:32
Periodic payments/future damages, 2:6, 8:48
Pet, damages for loss of, 8:47
Physical impairment, 8:33
Post Judgment Interest, this index, 8:31
Pre Judgment Interest, this index
Preexisting conditions, 8:12
Presumption of pain and suffering, 8:11
Punitive Damages, this index, 8:25
Reasonableness of funeral expenses, 8:10
Remarriage of surviving spouse, 8:37
Scarring, 8:22
Settlement by one or more defendants, calculating the damage cap in event of,

8:4
Sexual exploitation damages, 8:34
Spousal consortium, loss of, 8:28
Survival actions, 8:35
Tax on recovery of damages, 8:45
Texas Tort Claims Act, damage caps under, 8:6
Wage earning capacity, impairment or destruction of, 8:19
Wrongful birth, 8:39
Wrongful death actions

Debts of deceased, not subject to, 8:36
Fetus, 8:41
Remarriage, surviving spouse, 8:37
Survival damages, 8:35

Wrongful life, 8:40
Wrongful pregnancy, 8:38

Benefits rule, 8:38
Elements of damage, 8:38
Limited damages rule, 8:38

INDEX
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DAUBERT TEST
Expert report, 4:31
Expert witnesses, 12:6
Reference Manual on Scientific Evidence, 12:6

DEATH AND DEATH ACTIONS
Damages, this index
Fetus, Wrongful Death of, this index
Instructing the jury, 16:30
Nursing home liability, death of resident, 18:23
Statutes of limitation, 5:9

DECEPTIVE TRADE PRACTICES ACT (DTPA)
Demand letter, App. D-6
Pleadings, App. C-5
Rejection of settlement offer, App. D-8
Settlement offer, App. D-7
Theories of liability, 1:11, 1:13, 1:16

DEFECTS
Medical products and devices, notification, 15:9

DEFENSES
Generally, 13:1-13:18
Act of God, 13:16
Affirmative Defenses, this index
Assumption of risk, 13:8
Collateral estoppel, 13:10
Comparative negligence, 13:7
Contributory negligence, 13:6
Designation of responsible third parties, 13:18
Emergency medical care, definition of, 13:2
Good Samaritan Act, 13:2
Hearsay, 13:4
Inferential rebuttal defenses, 13:11, 13:14, 16:6
Judicial estoppel, 13:17
New and independent cause, 13:15
Pleading affirmative defenses, necessity for, 13:5
Proportionate responsibility, 13:7
Res judicata, 13:10
Sexual exploitation cases, defenses in, 13:3
Sole proximate cause, 13:12
Statute of limitations, 13:9
Sudden emergency, 13:14
Superseding cause, 13:15
Third parties, designation of, 13:18
Unavoidable accident, 13:13, 13:16
Waiver of affirmative defenses, 13:5
Willful or wanton negligence in providing emergency care, 13:2
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DEFINITIONS
HMOs, suing and defending, 6:1
Instructing the jury, 16:4, 16:5, 16:10, 16:11
Pleading and proving the medical negligence case, definition of expert, 4:18
‘‘Settling persons’’ defined, 11:31
Theories of liability, 1:1

DEFORMITY
Damages, 8:22

DELEGATION OF DUTY
Theories of liability, 1:5

DENIAL OR REFUSAL OF CARE
HMOs, denial of care, 6:10
Insurance issues, refusal to settle, 10:6
Theories of liability, denial of medical services, 1:34

DENTISTS
Theories of liability, 1:63, 1:64

DEPARTURE FROM ACCEPTED STANDARDS OF SAFETY
Health care liability claims, 1:1

DEPOSITIONS
Generally, 7:7
As summary judgment proof, 14:8
Notices duces tecum, oral deposition, App. D-26
Oral deposition, notice, App. D-25
Pleading and proving the medical negligence case, generally, 4:37
Rule 202 pre-suit depositions, 7:7

DERIVATIVE CLAIMANT
Instructing the jury, comparative negligence, 16:18

DESIGNATION
Expert, time for designation of, 12:9
Responsible third parties, designation of, 13:18

DESTRUCTION OR ALTERATION
Evidence, 4:9
Medical records, destruction of, 4:8
Wage earning capacity, destruction of, 8:19

DIAGNOSIS INFORMATION AND TESTING
Internet sites for, 19:11
Standards of care, 17:9

DIRECT BENEFITS ESTOPPEL
Arbitration, 18:36

DIRECT CONTRACT MODEL HMO
HMOs, suing and defending, 6:1

INDEX
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DIRECTORIES
Standards of care, 17:2

DIRECTORS
Nursing home liability, 18:9

DISCIPLINARY ACTIONS
Medical malpractice and the Internet, 19:7

DISCLOSURE
Chapter 74 expert report, App. B-12
Defendant’s request, App. B-11
Medical, App. E
Medical records and bills, 7:5
Physicians, patient information, 1:13
Plaintiff’s request, App. B-10
Requests, 7:5
Settlement agreements, 7:5

DISCOVERY
Generally, 7:1-7:17
Admissions, requests for, 7:4, App. B-9
Attorney-client privilege, 7:13
Clergymen communications privilege, 7:16
Client-attorney privilege, 7:13
Depositions, this index
Disclosure, requests for, 1:14, 7:5
Discovery rule, generally, 5:7
Expert witnesses, 12:8

Supplementing, 12:10
Federal Tort Claims Act, Discovery Rule, 2:5
Interrogatories, 7:2
Judicial communications privilege, 7:15
Limitation of actions, 5:7
Medical records, discovery of, 7:9
Mental examinations, 7:8
Notice of deposition, 7:7
Number of questions in interrogatories, limitations on, 7:2
Nursing home liability, 18:5
Patient information, requests for disclosure of, 1:14
Peer review records, 7:10
Personal injury, discovery rule, 5:8
Physical examinations, 7:8
Physician-patient privilege, 7:12
Pleading and proving the medical negligence case, discovery stayed, 4:28
Privileges, generally, 7:11
Production, Requests for, this index
Settlement agreements, 11:24
Standardized discovery in malpractice cases, 7:6

MEDICAL MALPRACTICE
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DISCOVERY—Cont’d
Statutes of limitation, discovery rule, 5:7, 5:8
Stay of discovery, 4:28
Supplementing, personal injury cases, 12:10
Texas Rules of Civil Procedure, generally, 7:2
Waiver of privilege, 7:17
Work product privilege, 7:14

DISCOVERY RULE
Application, 5:7
Texas Tort Claims Act, 5:15

DISFIGUREMENT
Damages, 8:22

DISMISSAL OF CLAIM
Agreed order, with prejudice, App. C-21
Pleading and proving the medical negligence case, 4:21

DISPOSAL OF FETAL REMAINS
Health care liability claims, 1:1

DOCTRINE OF FRAUDULENT CONCEALMENT
Application, 5:11

DOCTRINE OF MISNOMER
Application, 5:2
Later added defendant, 5:2

DRUGS AND DRUG PRODUCTS
Drug testing employees, 18:2
Internet sites for prescription drugs, 19:11
Nursing home liability, 18:2, 18:20, 18:28
Pharmacy Liability, this index
Psychoactive drugs, 18:28
Standards of care in administration of drugs, 17:20
Statutes of limitation, 5:16

DUE DILIGENCE
Service of process, due diligence in, 5:3

DUTY OF CARE
Independent duty of care, 1:33
Theories of liability, 1:4, 1:59

EARNINGS, LOSS OF
Damages, 8:18, 8:19

ELDERLY PERSONS
Special needs of, 17:12

ELECTRONIC FILING MANAGER
Service of expert reports, 4:18

INDEX
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ELECTRONIC MEDICAL RECORDS
Audit log and audit trail, 7:9
Maintenance and storage, 7:9
Metadata, 7:9

ELECTRONIC MONITORING
Nursing home liability, 18:27

ELEVENTH AMENDMENT
Protections, emergency medical treatment and active labor act (EMTALA), 1:34

E-MAIL DIRECTORIES
Medical malpractice and the Internet, 19:5

EMERGENCY CARE
Application, willful and wanton negligence standard, 4:38, 13:2
Definition of emergency medical care, 13:2
Emergency Medical Treatment and Active Labor Act, this index
Heightened standard of care, 4:38
Public servant, emergency room physician as, 3:20
Standards of care, 17:10
Sudden Emergency, this index
Willful and wanton negligence standard, 4:38, 13:2

EMERGENCY MEDICAL TREATMENT
Willful and wanton standard of proof, 13:2

EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR ACT
(EMTALA)

Application when hospital is an arm of the state, 1:34
Eleventh Amendment protections, 1:34
Pleading and proving the medical negligence case, 4:25
Theories of liability, 1:34

EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR ACT
(EMTALA) CLAIMS

Generally, 1:34-1:36
Expert report required, 4:25
Health care liability claims, 4:25

EMERGENCY ROOM PHYSICIAN
Public servant, Tex. Civ. Prac & Rem. Code 108.002, 3:20

EMOTIONAL DISTRESS, NEGLIGENT INFLICTION OF
Generally, 8:13, 8:17
Theories of liability, 1:45, 1:46

EMPLOYEE RETIREMENT INCOME SECURITY ACT (ERISA)
Affirmative pleading, 6:8
Duties and standards of conduct, fiduciaries, 6:4
HMOs, Suing and Defending, this index
Preemption, affirmative defense, 6:6, 13:5
Preemption clause, 6:6
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EMPLOYEE RETIREMENT INCOME SECURITY ACT (ERISA)—Cont’d
Presumption, against preemption, 6:8

EMTALA
Application when hospital is an arm of the state, 1:34

EMTALA CLAIMS
Emergency Medical Treatment and Active Labor Act, this index

ENCYCLOPEDIAS
Standards of care, 17:2

ENFORCEMENT
Judgments, enforcement of, 3:13
Settlement agreements, enforcement of, 11:27

ENJOYMENT OF LIFE, LOSS OF
Damages, 8:26

EQUAL PROTECTION
Fetus, wrongful death of, 9:7

ERISA
HMOs, Suing and Defending, this index

ESTOPPEL
Direct benefits, 18:36
Doctrine of issue preclusion, 13:10
Waiver and estoppel, this index

EVALUATION OF CASE
Settlements, 11:8, 11:9

EVIDENCE
Pleading and Proving the Medical Negligence Case, this index
Settlement offer, evidence of, 11:25

EX PARTE COMMUNICATIONS
Expert witnesses, 12:13
Expert/subsequent treating physician, 7:12

EXCESS INSURER’S DUTY
Insurance issues, 10:9

EXCLUSION OF EVIDENCE
Generally, 4:42
Instructing the jury, 16:28

EXEMPLARY DAMAGES
Generally, 8:23
Nursing homes, retaliation, 18:33, 18:37
Punitive Damages, this index

EXPENSES
Costs and Expenses, this index

INDEX
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EXPENSES—Cont’d
Paid or incurred, 8:9

EXPERT REPORTS
Adequacy, 4:29
Admissibility, 4:29
Bankruptcy, stay, 4:30
Conclusory reports, 4:34
Conflicting reports, trial court role, 4:17
Contradictory reports, 4:17
Default judgment, filing of expert report, 4:18
Electronic service, 4:18
Employee, service on, 4:18
Employer, service on, 4:18
EMTALA claims, 4:25
Expert report as no report, 4:21, 4:23
Expert report 120 day filing provision under Chapter 74 not applicable under

Federal Rules of Civil Procedure, 4:25
Expert report served before suit is valid service on ‘‘party,’’ 4:19
Extension of time, 4:21
Fair summary, 4:17, 4:31
Informed consent, 1:8
Method of service, 4:18
Multiple reports, 4:17
Must address at least one pleaded theory of liability, 4:23
Must inform what defendant did wrong and what defendant should have done,

4:34
Must set forth underlying facts that support claim, 4:31
Negligent credentialing, 1:29
No report v. deficient report, 4:21
Non-suit, 4:27
Nurse, named in report, 4:32
Nurse opinion on causation, 4:21
120-day deadline falls on weekend or legal holiday, deadline extended to next

business day, 4:19
Plaintiff’s use of defendant’s expert reports, 4:18
Pre-suit deposition, time for reports, 4:17
Pre-suit service concurrent with pre-suit notice later, 4:19
Proximate cause, 12:7
Qualification of expert, 4:31
Rules 702 and 703 requirements, 4:32
Scientific, specialized, or technical knowledge, 12:6
Second extension of time, 4:21
Service of report by email, 4:18
Service of report prior to service of process, 4:18
Sexual assault claims, 1:1
Some but not all acts addressed, 4:17
Some but not all acts of negligence addressed in report, 4:18
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EXPERT REPORTS—Cont’d
Stay of discovery pending ruling on adequacy of report, 4:29
Timeliness of service, 4:18
Tolling, default set aside, 4:18
Tolling during appeal, 4:22
Tolling period for filing of report, default judgment, 4:19
Underlying facts, 4:31
Unsigned report, 4:31

EXPERT WITNESSES
Generally, 12:1-12:19
Admissibility of testimony, 12:5
Compensation, 12:11

Financial, accounting, income tax records, not discoverable, 12:11
Conclusory reports, 4:35
Consent to communications with expert, 12:13
Consulting experts, 12:12
Cross examination of expert witness, 12:2, 12:11
Daubert test, 12:5, 12:6

Factors, 12:6
Probative value, 12:6
Reference Manual on Scientific Evidence, 12:6
Relevant and reliable scientific evidence, 12:6

Defendant physician, 12:2
Designation of expert, time for, 12:9
Discovery of experts, 12:8

Snapback provision, 12:8
Ex parte communications, 12:13
Extension of time, reports of experts, 4:21
Federal Tort Claims Act, 2:13
Form of expert report

Generally, 4:31-4:40
Causation, 4:35
Conclusory reports, 4:34
Curriculum vitae as part of report, 4:39
Deposition excerpts as report, 4:37
Fair summary, 4:31
Heightened standard of care, 4:38
Materials outside report, 4:40
Naming defendants, 4:32
Qualifications of expert, 4:36
Standard of care, 4:33

Judicial admissions, 12:19
License to practice medicine

Specialty, same as defendant not required, 12:3
License to practice medicine, necessity for, 12:3
Medical malpractice and the Internet, 19:4
Necessity of, 12:3
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EXPERT WITNESSES—Cont’d
Physician drug use, 12:3
Physician practicing outside United States, 12:2
Pretrial objection to qualifications of expert, time for, 12:2
Production of reports of experts, request for, 12:8
Proximate cause, 12:7
Qualifications, 12:2
Reasonable medical probability, 12:1
Relevance of evidence, 12:6
Reliability of expert evidence, 12:6
Reports of experts

Generally, 4:17-4:30, 12:18
Abatement, 4:19
Appeals, 4:22
Attorneys’ fees, 4:21
Bankruptcy, 4:30
Definition of expert, 4:18
Discovery stayed, 4:28
Dismissal of claim, 4:21
EMTALA claim, report required, 4:25
Extension of time, 4:20
Form of expert report. above
FTCA claims, 4:24
Inadmissibility of report, 4:29
Informed consent, 4:26
Interlocutory appeals, 4:22
Mandamus, 4:22
Nonsuit, 4:27
Remedies, 4:21
Service, 4:18
Statute, 4:17
Vicarious claims, 4:23

‘‘Rule,’’ expert witness and the, 12:17
Scientific evidence, 12:5, 12:6
Sequestration of witnesses, 12:17
Snapback provision, 12:12
Standard of care

Generally, 12:4
Common laymen knowledge v. expert, 2:13, 4:19
Defendant physician testimony, 12:4

Stay of discovery pending ruling on adequacy of report, 4:29
Summary judgment practice, 14:3, 14:6
Supplementing discovery, 12:10
Texas Rules of Civil Procedure, 12:8
Texts and treatises, 12:14
Theories of liability, 1:29, 1:48
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EXPERT WITNESSES—Cont’d
Time or date

Expert designation, time of, 12:9
Pretrial objection to qualifications of expert, time for, 12:2

Treatises, 12:14
Ultimate issue, 12:15
Videotape, expert testimony by, 12:16

EXTENSION OF TIME
Pleading and proving the medical negligence case, 4:20, 4:21

FAILURE TO GIVE REQUIRED NOTICE
Pleading and proving the medical negligence case, 4:4

FAIR SUMMARY
Pleading and proving the medical negligence case, 4:31

FAMILY PRACTICE
Standards of care, 17:11

FEDERAL ARBITRATION ACT (FAA)
Preemption, nursing homes, 18:36

FEDERAL TORT CLAIMS ACT
Generally, 2:1-2:14
Active duty military personnel, suits by, 2:8
Administrative claim, 2:2
Arbitration of claims, 2:2, 2:11
Attorney General, arbitration, compromise or settlement of claims, 2:2, 2:11
Attorneys’ fees, 2:9
Caps for damages, 8:7
Community health centers, application, 2:14
Compromise and settlement, 2:2, 2:11
Damage caps, 2:2, 2:6, 8:7
Damages, 2:6, 8:7
Discovery rule, 2:5
Expert report, 4:25
Expert witnesses, 2:13
Feres doctrine, 2:8
Final judgment, 2:10
Form 95, filing of, 2:2
Gonzalez Act, 2:1, 2:12
Immunity from suit, United States as, 2:1
Injuries sustained outside United States, 2:1
Intentional acts, 2:12
Jurisdiction, 2:3
Necessity of filing expert report, 4:25
Nonjury trial, 2:7
Periodic future payments, 8:48
Pleadings, App. C-3, App. C-4
Punitive damages not allowed, 2:6, 8:7
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FEDERAL TORT CLAIMS ACT—Cont’d
Requirements, expert report, 4:25
Service of process, 2:4
Settlement, 2:2, 2:11
Statute of limitations, 2:5, 5:14
Venue, 2:3
Veterans Administration hospitals, 2:1

FERES DOCTRINE
Federal Tort Claims Act, medical malpractice claims under, 2:8

FETUS, WRONGFUL DEATH OF
Generally, 8:41, 9:1-9:10
Constitutional equal protection, 9:7
Damages, 9:6
Defendant’s strategy, 9:9
Equal protection, 9:7
Father, cannot recover bystander or mental anguish damages, 9:6
Funeral expenses of fetus, recovery of, 9:6
History and development, 9:3, 9:4
Majority rule, 9:3
Medical and funeral expenses of fetus, recovery of, 9:6
Mental anguish damages, recovery of, 9:6
Minority rule, 9:4
Plaintiff’s strategy, 9:8
September 1, 2003, wrongful death of fetus after, 9:10
Texas cause of action, 9:5
Undecided jurisdictions, 9:2

FINAL JUDGMENT
Federal Tort Claims Act, medical malpractice claims under, 2:10

FOOD AND DRUG ADMINISTRATION
Standards of care, 17:17

FORM 95
Filing of, 2:2
Pleading and proving the medical negligence case, 4:3

FORMS
Client interview form, App. D-14
Client waiver, App. D-18
Deceptive Trade Practices Act (DTPA)

Demand letter, App. D-6
Rejection of settlement offer, App. D-8
Settlement offer, App. D-7

Declining representation, letter, App. D-20
Decree establishing trust, App. D-29
Education authorization, App. D-12
Fee agreement

Personal injury, App. D-15
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FORMS—Cont’d
Fee agreement—Cont’d

Wrongful death, App. D-16
Fiat, App. D-27
Form 4506, App. D-2
General authorization, App. D-10
Instructing the Jury, this index
Insurance annuity, App. D-33
Insurance policy, App. D-35
Medical records affidavit, App. D-13
Notice letter, Texas Tort Claims Act, App. D-5
Notice letter, with medical records, App. D-4
Oral deposition notice, App. D-25, App. D-26
Release and pledge agreement, App. D-34
Release of protected health information, App. D-9
Reservation of rights, letter, App. D-28
Restricted medical authorization, App. D-11
Special needs trust, App. D-32
Standard form 95, App. D-1
Stowers letter, App. D-19
Subpoena

Deposition, federal court, App. D-23
Duces tecum, App. D-24
Federal court, App. D-21
State court, App. D-22

T-bond structure, App. D-34
Texas tort claims act

Notice letter, App. D-5
Trust agreement, App. D-31
Uniform qualified assignment, App. D-30

FORUM, CHOICE OF
Pleading and proving the medical negligence case, 4:1

FRAUD AND DECEIT
Statutes of limitation, 5:11
Theories of liability, 1:11

FRAUDS, STATUTE OF
Theories of liability, 1:13

FRAUDULENT CONCEALMENT
Concealment, 5:11
Doctrine, application, 5:11
Proof, 5:11

FUNERAL EXPENSES
Damages, 8:10
Fetus, wrongful death of, 9:6
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FUTURE DAMAGES
Generally, 8:8, 8:48

FUTURE MEDICAL EXPENSES
Paid or incurred, statute, 8:9
Periodic payments, 8:48

GERONTOLOGY/GERIATRIC CARE
Standards of care, 17:12

GONZALEZ ACT
Generally, 2:12
Federal Tort Claims Act, 2:12

GOOD SAMARITAN ACT
Defenses, 13:2
Instructing the jury, 16:23
Liability, emergency care, App. A-5
Willful and wanton negligence, 13:2

GOOGLE
Medical malpractice and the Internet, 19:2

GOVERNING BODY
Nursing home liability, 18:11

GOVERNMENTAL ONLINE SOURCES
Medical malpractice and the Internet, 19:12

GRATUITOUS MEDICAL SERVICES
Damages, 8:43

GROUP MODEL HMO
HMOs, suing and defending, 6:1

GUARDIAN AD LITEM
Motion to appoint, App. C-18
Settlements, 11:12

GYNECOLOGIC CARE
Standards of care, 17:27

HEALTH AND HUMAN SERVICES
Administrative Code, App. K

HEALTH CARE FACILITIES
Hospitals and Other Health Care Facilities, this index

HEALTH CARE LIABILITY CLAIMS
Consent for autopsy, 1:1
Expert report, retaliation claims, 18:37
Patient-physician relationship not necessary, 1:1
‘‘Safety’’ factor, 18:37
Statutes, App. J
Theories of liability, 1:1
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HEALTH CARE PROVIDER
Adult day-care facility, 1:1
Defendant must provide evidence it is a health care provider, 1:1

HEALTH CARE STANDARDS DIRECTORY
Standards of care, 17:2

HEALTH MAINTENANCE ORGANIZATIONS
HMOs, suing and defending, this index

HEARSAY
Defenses, 13:4
Learned treatise exception, 13:4
Statements for medical treatment or diagnosis, 13:4

HEDONIC DAMAGES
Generally, 8:26

HEIGHTENED STANDARD OF CARE
Generally, 13:2
Expert report, 4:38
Pleading and proving the medical negligence case, 4:38

HIGH/LOW SETTLEMENT AGREEMENTS
Settlements, 11:23

HIRING AND RETENTION
Negligence in, 1:30

HMOS, SUING AND DEFENDING
Generally, 6:1-6:10
Affirmative defense, preemption as, 6:8
Application of ERISA s preemption clause, 6:6
Cannot practice medicine, 6:2
Definitions, 6:1
Denial of care, liability for, 6:10
Direct contract model HMO, 6:1
ERISA

Affirmative defense, preemption as, 6:8
Application of ERISA preemption clause, 6:6
Claims that are preempted, 6:5
Medical negligence claims, preemption and removal of, 6:7
Preemption of state law, generally, 6:4
Strategy of counsel, 6:9
Waiver of preemption, 6:8

Group model HMO, 6:1
Health Maintenance Organization Act, generally, 6:1
Liability

Denial of care, 6:10
Medical negligence, 6:2

Medical negligence claims, preemption and removal of, 6:7
Physician-patient relationship, 6:2
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HMOS, SUING AND DEFENDING—Cont’d
Preemption of state law. ERISA, above
Removal of medical negligence claims, preemption and, 6:7
Staff model HMO, 6:1
Strategy of counsel, 6:9
Waiver of preemption, 6:8

HOME HEALTH NURSING CARE
Standards of care, 17:14

HOME RULE CITIES
Texas tort claims, medical malpractice cases under, 3:13

HOSPITAL DISTRICT MANAGEMENT CONTRACTORS
Texas tort claims, medical malpractice cases under, 3:21

HOSPITAL LIENS
Damages, 8:49

HOSPITALS AND OTHER HEALTH CARE FACILITIES
Employment by, 1:43
Instructing the jury on hospital’s required degree of care, 16:3
Medical Malpractice and the Internet, this index
Nursing Homes, this index
Standards of care, 17:15
Theories of Liability, this index

HOUSEHOLD SERVICES, LOSS OF
Damages, 8:21

HYSTERECTOMY
Informed consent for, 1:9

IMMUNITY
11th Amendment of U.S. Constitution versus EMTALA, 1:34
Federal Tort Claims Act, medical malpractice claims under, 2:1
Texas tort claims, medical malpractice cases under, 3:1, 3:16
Under Texas Tort Claims Act, 3:1

IMMUNIZATION PRACTICE
Standards of care, 17:16

IMMUNOLOGY
Standards of care, 17:40

IMPAIRED WAGE EARNING CAPACITY
Damages, 8:19

IMPLIED CONSENT
Theories of liability, 1:10

IMPLIED WARRANTY
Medical products and devices, 15:6
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IN LIMINE MOTIONS
Pleading and proving the medical negligence case, 4:12, App. C-14

INCAPACITATED PERSONS
Settlements, 11:12

INCOMPETENTS
Statutes of limitation, 5:12

INCURRED EXPENSES
After-the-fact reduction of a medical lien not basis for reduction of jury-awarded

expenses, 8:9
Paid or incurred medical expenses, 8:9

INDEPENDENT DUTY OF CARE
Theories of liability, 1:33

INFECTIOUS DISEASE
Standards of care, 17:17

INFERENTIAL REBUTTAL DEFENSES
Act of God, 13:11
Jury instruction, 13:11
New and independent cause, 13:11
Sole proximate cause, 13:11
Sudden emergency, 13:11
Unavoidable accident, 13:11

INFORMED CONSENT
Export report required, 1:8
Inherent risk disclosure, 1:8
Instructing the jury, 16:21
Pleading and proving the medical negligence case, 4:26
Theories of liability, 1:8, 1:9
What reasonable health care provider should disclose, 1:8
What reasonable patient should know, 1:8

INHERENT RISK DISCLOSURE
Informed consent, 1:8

INHERITANCE, LOSS OF
Damages, 8:20

INSOLVENCY
Bankruptcy or Insolvency, this index

INSPECTIONS
Nursing home liability, 18:22

INSTRUCTING THE JURY
Generally, 16:1-16:33
Abandonment, 16:19
Act of God, 16:8
Affirmative/negative answers, 16:3
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INSTRUCTING THE JURY—Cont’d
Aggravated conditions, exclusionary instructions for, 16:28
Bad result, 16:10
Borrowed employee, vicarious liability, 16:25
Cap for damages instruction, 16:27
Causation, 16:3, 16:5
Cause, challenges to venire member for, 16:2
Challenges to venire member for cause, 16:2
Child’s loss of consortium, 16:29
Comparative negligence, 16:15, 16:17, 16:18

Derivative claimant, 16:18
When contribution defendant is joined, 16:17

Condition of patient creating a known or possible danger to patient, 16:4
Consortium loss to child, 16:29
Contribution defendant, submission of, 16:16
Contributory negligence of patient, 16:13
Damages, 16:27
Definitions, 16:4, 16:5, 16:10, 16:11

Degree of care, known or possible danger to patient, 16:4
Health care facility, 16:3
Health care personnel, 16:5
Hospitals, 16:3
Physicians, 16:3
Producing cause, 16:3
Proximate cause, 16:3
Specialists, 16:3

Derivative claimant, comparative negligence, 16:18
EMTALA claim, 16:33
Exclusionary instructions for other conditions, 16:28
Exemplary damages, 16:27
Express warranty of cure, 16:22
Forms

Bad result, 16:10
Comparative negligence, 16:15
Contribution defendant, submission of, 16:16
Settling person, submission, 16:14

Good Samaritan Act, 16:23
Health care personnel’s degree of care, 16:5
Hospital’s required degree of care, 16:3
Inferential rebuttal instructions, 16:6
Informed consent, 16:21
Joinder of contribution defendant, comparative negligence in event of, 16:17
List of medical procedures that require disclosure, 16:21
Medical battery, 16:24
Minor, damages for injury to, 16:27
Mitigation, exclusionary instructions for failure as to, 16:28
Negligent credentialing claim, submission of, 16:32
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INSTRUCTING THE JURY—Cont’d
New and independent cause, 16:6
Ostensible agency, 16:26
Physicians and surgeons

Relationship of physician to patient, 16:12
Required degree of care, 16:3

Preexisting conditions, exclusionary instructions for, 16:28
Procedures require disclosure, 16:21
Punitive damages, 16:27
Requests to charge, 16:1
Res ipsa loquitur, 16:20
Settling person, submission of, 16:14
Sole proximate cause, 16:11
Sudden emergency, 16:9
Survival damages, 16:31
Taxation, 16:27
Termination of physician-patient relationship, 16:12
Unavoidable accident, 13:13, 16:7
Vicarious liability, 16:25
Waiver of written jury charge, 16:1
Warranty of cure, 16:22
Written jury charge, necessity for, 16:1
Wrongful death damages, 16:30

INSURANCE
Generally, 10:1-10:25
Agent/broker, liability of, 10:19
Assignment, Stowers doctrine, 10:8
Bad faith, 10:10
Bifurcated trials, 10:15
Confidentiality of reported information, 10:23
Conflicts of interest, 10:14
Consent to settlement, 10:2
Damages, generally, 10:11
Defend, duty to, 10:4
Excess insurer’s duty, 10:9
Health care provider, insolvency of, 10:17
Insolvency, 10:17, 10:18
Insurer in receivership, 10:25
Introduction, 10:1
Medical malpractice and the Internet, insurance information, 19:15
Multiple claimants, 10:13
Multiple defendants, 10:14
National Practitioners Data Bank (NPDP), 10:20-10:23
Nurses, malpractice insurance for, 10:3
Physician’s insurance policy, 10:2
Policy form, App. D-35
Punitive damages, 10:12, 10:15
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INSURANCE—Cont’d
Qualified defense, 10:5
Refusal to settle, 10:6
Reporting requirements, 10:21
Settlements, insurance annuity, 11:13
Statute of limitations, Stowers doctrine, 10:7
Stowers Doctrine, this index
Subrogation, 10:16
Time of data bank reports, 10:22
Trial, liability insurance at, 10:24
Unreasonable refusal to settle. Stowers doctrine, above

INTENTIONAL ACTS
Federal Tort Claims Act, medical malpractice claims under, 2:12
Gonzalez Act, 2:12

INTEREST
Post Judgment Interest, this index, 8:31
Pre Judgment Interest, this index
Pre-judgment interest, 8:30

INTERLOCUTORY APPEALS
Pleading and proving the medical negligence case, 4:22

INTERNET
Medical Malpractice and the Internet, this index

INTERROGATORIES
Generally, 7:2
Defendant to hospital, App. B-2
Defendant to plaintiff, App. B-4
Level 2 limitations, 7:2
Level 3 limitations, 7:2
Limitations on number, 7:2
Plaintiff to nurse, App. B-3
Plaintiff to physician, App. B-1
Verification required, 7:2

INTRACTABLE PAIN TREATMENT ACT
Statute, App. A-11

INVESTIGATION OF ABUSE
Nursing home liability, 18:25

INVESTIGATIVE REPORTS AND RECORDS
Records on licensed nursing facilities by DHS, 18:38

INVITEE OF HOSPITAL
Patient as, 1:27

JOINDER OF PARTIES
Comparative negligence in event of joinder of contribution defendant, 16:17
Products liability defendant, joinder of, 15:1
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JOINT AND SEVERAL LIABILITY
Damages, 8:46

JOINT COMMISSION ON ACCREDITATION OF HEALTH CARE
ORGANIZATIONS (JCAHO)

Standards of care, 17:15

JOINT COMMISSION STANDARDS
Theories of liability, 1:38

JOINT ENTERPRISE
Theories of liability, 1:39

JUDGMENT
Employees not liable after, 3:15
Summary Judgment, this index

JUDICIAL ADMISSIONS
Expert witnesses, 12:19

JUDICIAL COMMUNICATIONS PRIVILEGE
Discovery, 7:15

JUDICIAL ESTOPPEL
Defenses, 13:17

JURISDICTION
Federal Tort Claims Act, medical malpractice claims under, 2:3

JURY AND JURY TRIAL
Damages, jury discretion as to, 8:1
Instructing the Jury, this index
Pleading and Proving the Medical Negligence Case, this index

LABORATORIES
Standards of care, 17:9

LATER-ADDED DEFENDANTS
Doctrine of misnomer, 5:2
Responsible third party, 13:18
Service on individual within statute of limitations not required if individual

doing business as association, partnership or corporation and that entity was
timely sued, 5:2

Statutes of limitation, 5:2

LEARNED INTERMEDIARY DOCTRINE
Theories of liability, 1:20

LIABILITY OF CORPORATION
Negligent credentialing, 1:29
Negligent hiring and credentialing, 1:30
Negligent supervision, 1:31

LICENSE TO PRACTICE MEDICINE
Expert witnesses, 12:3

INDEX

Index-31



LIENS
Medicaid liens, 11:21
Medicare liens, 11:20
Worker’s compensation liens, 11:19

LIFE-SUPPORT CARE
Standards of care, 17:18

LIMITATION OF LIABILITY
Texas tort claims, medical malpractice cases under, 3:9

LIMITATIONS OF ACTION
Statutes of Limitation, this index

LIMITED PARTNERSHIP LIABILITY
Responsibility to third party, 1:27
Vicarious liability, 1:27

LOSS OF CONSORTIUM
Consortium, Loss of, this index

LOSS OF EARNINGS
Damages, 8:18, 8:19

LOST CHANCE OF SURVIVAL
Theories of liability, 1:47

MAJORITY RULE
Fetus, wrongful death of, 9:3

MALICIOUS PROSECUTION
Theories of liability, 1:52-1:54

MANDAMUS RELIEF
Pleading and proving the medical negligence case, 4:22, 4:23

MANDATE OF AVERMENTS
Damages, 2:6

MARY CARTER AGREEMENTS
Settlements, 11:26

MCCARREN-FERGUSON ACT
Preemption, nursing homes, 18:36

MDS
Nursing home liability, 18:34

MEDIATION
Settlements, 11:6, 11:8-11:10

MEDICAID
Liens, settlements, 11:21
Nursing home liability, 18:29
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MEDICAL ARTICLES
Medical malpractice and the Internet, 19:10

MEDICAL ASSISTANTS
Standards of care, 17:19

MEDICAL AUTHORIZATION
Failure to identify physicians to whom authorizations did not apply, 4:2
Failure to provide name of treating physicians seen in last five years, 4:2
Improperly filled out, limitations, 4:2, 5:10
Notice with authorization must be timely and properly sent by certified mail,

return receipt requested, 4:2
Required with statutory notice letter, 4:2, 5:10

MEDICAL BILLING AFFIDAVITS
Proving reasonableness and necessity of medical expenses, 8:9

MEDICAL CERTIFICATION BOARDS AND MEDICAL SOCIETIES
Web sites of, 19:8

MEDICAL DEVICES
Generally, 15:1-15:9
Defects, notification of, 15:9
Express or implied warranty, 15:6
Implied warranty, 15:6
Joinder of products liability defendant, 15:1
Negligence, 15:2
Notification of defects, 15:9
Products liability, generally, 15:1
Proximate cause, 15:7
Recall letters, 15:9
Section 402B, strict liability under, 15:4
Statutes of limitation, 5:16
Strict liability, 15:3, 15:4
Subsequent remedial measures, 15:8
Warning, failure to warn, 15:5
Warranty, breach of, 15:6

MEDICAL DIRECTORIES
Medical malpractice and the Internet, 19:6

MEDICAL DISCLOSURE
Administrative code, App. E

MEDICAL EXPENSES
Admissible evidence at trial, 8:8, 8:9
Billing affidavit, 8:9
Controverting affidavit, 8:9
Damages, 8:8
Fetus, wrongful death of, 9:6
Future medical expenses, 8:48
Indigent services provided by county hospital, 8:9
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MEDICAL EXPENSES—Cont’d
Paid or incurred, 8:9
Periodic payment, 8:48
Subrogation affidavit, 8:9

MEDICAL EXPERTS
Expert Witnesses, this index

MEDICAL LIABILITY
Statutes, App. A-1

MEDICAL LIABILITY AND INSURANCE IMPROVEMENT ACT
Statutes, App. A-2

MEDICAL MALPRACTICE AND THE INTERNET
Generally, 19:1-19:16
AOL, 19:2
Attorney, locating of, 19:13
Billing codes, 19:16
Corporate information, 19:14
Diagnosis information, Internet sites for, 19:11
Disciplinary actions, 19:7
E-mail directories, 19:5
Google, 19:2
Governmental online sources, 19:12
Hospitals

Billing codes, 19:16
Disciplinary actions against, 19:7
Medical directories for, 19:6

Insurance information, 19:15
Internet phone books and e-mail directories, 19:5
List of helpful search engines, 19:2
Medical articles, 19:10
Medical certification board sand medical societies, web sites of, 19:8
Medical directories, 19:6
Medical expert, use of Internet in finding, 19:4
Medical search engines, 19:3
MSN, 19:2
Nurses

Disciplinary actions against, 19:7
Medical directories for, 19:6

Patient safety, Internet sites regarding, 19:9
Physicians

Billing codes, 19:16
Disciplinary actions against, 19:7
Medical directories for, 19:6

Prescription drugs, Internet sites for, 19:11
Safety standards, Internet sites regarding, 19:9
Search engines, 19:2
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MEDICAL PRACTICE ACT
Statute, App. A-4

MEDICAL PRODUCTS AND DEVICES
Generally, 15:1-15:9
Defects, notification of, 15:9
Express or implied warranty, 15:6
Implied warranty, 15:6
Joinder of products liability defendant, 15:1
Negligence, 15:2
Notification of defects, 15:9
Products liability, generally, 15:1
Proximate cause, 15:7
Recall letters, 15:9
Section 402B, strict liability under, 15:4
Strict liability, 15:3, 15:4
Subsequent remedial measures, 15:8
Warning, failure to warn, 15:5
Warranty, breach of, 15:6

MEDICAL RECORDS
Generally, 4:8
Affidavit, App. D-13
Discovery, 7:9
Electronically stored, 7:9
Notice letter

With request for medical records, App. D-4
Without request for medical records, App. D-3

Pleading and proving the medical negligence case, 4:8
Summary judgment practice, 14:7

MEDICAL SEARCH ENGINES
Medical malpractice and the Internet, 19:3

MEDICARE LIENS
Settlements, 11:20

MEDICATIONS
Drugs and Drug Products, this index

MENTAL ANGUISH
Damages, generally, 8:14
Damages, this index
Nursing homes, retaliation, 18:37
Sexual exploitation, damages, 8:34

MENTAL EXAMINATIONS
Discovery, 7:8

MENTAL HEALTH AND MENTAL RETARDATION
Nursing home liability, 18:30
Services, rights, Administrative Code, App. L

INDEX

Index-35



MENTAL HEALTH AND MENTAL RETARDATION—Cont’d
Statutes, App. A-12

MENTAL HEALTH CLAIMS
Texas tort claims, medical malpractice cases under, 3:18
Theories of liability, 1:66

METADATA
Electronic medical records, 7:9

MILITARY PERSONNEL
Federal Tort Claims Act, medical malpractice claims under, 2:8

MINIMUM DATA SETS
Nursing home liability, 18:34

MINORITY RULE
Fetus, wrongful death of, 9:4

MINORS
Loss of constortium, 8:27, 8:29
Open court’s violations, no common law right to bring wrongful death claims,

5:13
Pre-suit notice letters, 5:10
Statute of limitations as applied to minors, 5:13
Statute of repose, 5:1, 5:13

MISIDENTIFICATION OF PARTIES
Pleading and proving the medical negligence case, 4:43

MISNOMER
Doctrine, application, 5:2
Later added defendant, 5:2
Pleading, 4:43

MISREPRESENTATION
Fraud and deceit, this index

MITIGATION OF DAMAGES
Generally, 8:44
Exclusionary instructions for failure as to, 16:28

MODIFICATION
Destruction or Alteration, this index

MOTIONS
Pleading and Proving the Medical Negligence Case, this index
Summary judgment, App. C-11
Summary judgment practice, 14:2

MSN
Medical malpractice and the internet, 19:2

MULTIPLE CLAIMANTS
Insurance issues, 10:13
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MULTIPLE DEFENDANTS
Conflicts of interest, 10:14
Insurance issues, 10:14

NAMING DEFENDANTS
Pleading and proving the medical negligence case, 4:32

NATIONAL ALLIANCE OF NURSE PRACTITIONERS
Standards of care, 17:25

NATIONAL COALITION FOR ADULT IMMUNIZATION
Standards of care, 17:16

NATIONAL INSTITUTE OF HEALTH
Standards of care, 17:17

NATIONAL PRACTITIONERS DATA BANK (NPDP)
Insurance issues, 10:20-10:23

NECESSITY
Expert witnesses, 12:3

NEGLIGENCE PER SE
Violation of statute, 1:2

NEGLIGENT CREDENTIALIING AND HIRING
Generally, 1:29-1:31
Community health centers, 2:14
FSHCAA, 2:14
FTCA, 2:14

NEONATAL CARE
Standards of care, 17:21

NEUROLOGY
Standards of care, 17:22

NEUROSURGERY
Standards of care, 17:23

NEW AND INDEPENDENT CAUSE
Defenses, 13:15
Intervening cause, 13:15

NO-EVIDENCE SUMMARY JUDGMENT
Generally, 14:12

NONJURY TRIAL
Federal Tort Claims Act, medical malpractice claims under, 2:7

NON-SUIT
Expert report requirement, 4:27
Limitations, 4:27
Motion for sanctions, 4:27
Pleading and proving the medical negligence case, 4:27, App. C-19
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NORTH AMERICAN NURSING ASSOCIATION
Standards of care, 17:26

NOTICE
Deficient presuit notice, limitations not extended, 4:2
Medical authorization improperly filled out, limitations, 4:2, 5:10
Pleading and proving the medical negligence case, 4:2
Statutes of limitation, 5:10
Timely, properly sent by certified mail, return receipt requested, 4:2
Timely, properly served notice on one party tolls statute of limitation by 75 days

on not only party receiving notice but on all parties and potential parties,
4:2

NOTICE REQUIREMENTS
Deposition, 7:7
Medical authorization, 4:2, 5:10
Medical products and devices, 15:9
Pleading and proving the medical negligence case, 4:2
Statutes of limitation, 5:10
Texas tort claims, medical malpractice cases under, 3:3

NUMBER OF QUESTIONS IN INTERROGATORIES
Limitations on, 7:2

NURSES AND NURSING CARE
Anesthetists, standards of care, 17:24
Insurance issues, 10:3
Malpractice insurance for, 10:3
Medical Malpractice and the Internet, this index
Nursing Homes, this index
Nursing Practice Act, 1:25, App. A-7
Practitioners, standards of care, 17:25
Standards of care, 17:5, 17:14, 17:24-17:26
Theories of liability, 1:25, 1:26, 17:4, 17:14, 17:24-17:26

NURSING HOME PRACTICE
Standards of care, 17:41

NURSING HOMES
Generally, 18:1-18:38
Abuse, investigating and reporting, 18:25
Administrative policy and procedure manual, 18:8
Administrators/directors, 18:9
Admissibility of evidence, 18:4
Advanced directives, 18:24
Amelioration of violation, 18:32
Ancillary services, 18:20
Arbitration, 18:36
Breach of contract, liability in, 18:3
Contract with arbitration provision, 18:36
Criminal history records, 18:2
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NURSING HOMES—Cont’d
Death of resident, 18:23
Direct benefits estoppel, 18:36
Directors, 18:9
Discovery, 18:5
Drug testing employees, 18:2
Drug therapy, duty to provide, 18:20
Electronic monitoring, 18:27
Exemplary damages, 18:33, 18:37
Federal standards and regulations pertaining to nursing homes, 18:6
Governing body, 18:11
Health care provider, nursing home as, 18:1
Inspections, 18:22
Investigation of abuse, 18:25
Investigative reports and records, 18:38
MDS, 18:34
Medicaid issues, 18:29
Medical care, 18:14
Medical direction, 18:10
Mental illness/mental retardation, 18:30
Negligent selection of staff, 18:2
Nursing care, generally, 18:15
Nursing Home Reform Act, 18:6
Nutrition, 18:18
Policies and procedures, 18:8
Prisoners in nursing homes, 18:31
Psychoactive drugs, 18:28
Punitive damages, 18:33
Quality assurance, 18:8
Quality of care, 18:12
RAI, 18:34
Records, 18:21
Rehabilitative services, duty to provide, 18:20
Release and maintenance of records, DHS, 18:38
Reporting abuse, 18:25
Resident care plans, 18:13
Resident’s rights, 18:26
Retaliation, 18:37
Safety, 18:19
Staff, negligent selection of, 18:2
Texas Department of Human Services, statement of rights of nursing home resi-

dent, 18:26
Texas Penal Code, application of, 18:35
Texas standards pertaining to nursing homes, 18:7
Tort, liability in, 18:3
Transfer agreements, 18:16
Treatment, 18:17
Whistle blower protections, 18:32
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NURSING PRACTICE ACT
Statute, App. A-7

NUTRITION
Nursing home liability, 18:18

OBJECTIONS
Qualifications of expert, pretrial objection to, 12:2
Report of expert, adequacy of, 4:41

OBSTETRIC CARE
Standards of care, 17:27

OFFER OF SETTLEMENT
Settlements, 11:30

OFFSETS
Settlements, 11:28

ONCOLOGY PRACTICE
Standards of care, 17:28

OPEN COURTS PROVISION
Incompetents, 5:12
Minors, 5:13

OPHTHALMOLOGY
Standards of care, 17:29

ORTHOPAEDIC CARE
Standards of care, 17:30

OSTENSIBLE AGENCY
Generally, 1:49-1:51
Instructing the jury, 16:26

OTOLARYNGOLOGY/OTORHINOLARYNGOLOGY PRACTICE
Standards of care, 17:31

PAIN AND SUFFERING
Damages, 8:11

PARENTAL CONSORTIUM, LOSS OF
Damages, 8:27

PARTY
Service of expert report, timing of service on ‘‘party,’’ 4:19

PAST PERSONAL CARE
Damages, 8:32

PATIENT DUMPING
EMTALA application to state entity, 1:34
Theories of liability, 1:34
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PEDIATRIC CARE
Standards of care, 17:32, 17:33

PEER REVIEW RECORDS
Discovery, 7:10
Exempt by statute, 7:10
Negligent credentialing, 1:29
Privilege, 7:10

PER PERSON CAP
Texas tort claims, medical malpractice cases under, 3:10

PEREMPTORY CHALLENGES
Batson motion, 4:15
Motions to equalize, 4:14, App. C-13
Race neutral reasons, motion to establish, App. C-16

PERINATAL CARE
Standards of care, 17:34

PERIODIC PAYMENTS
Future damages, 2:6, 8:48

PERIOPERATIVE CARE
Standards of care, 17:35

PETS
Veterinarians, this index

PHARMACY LIABILITY
Generally, 1:57-1:62
Care, duty of, 1:59
Classes of pharmacies, 1:61
Malpractice, liability for, 1:58
Prescription drugs, generally, 1:57
TAC rules, 1:62
Texas Pharmacy Act, 1:61, App. A-10
Warning duty, 1:60

PHONE BOOKS AND E-MAIL DIRECTORIES
Medical malpractice and the internet, 19:5

PHYSICIAN ASSISTANT LICENSING ACT
Statute, App. A-9

PHYSICIAN-PATIENT PRIVILEGE
Discovery, 7:12
Ex parte communications between attorney and expert/subsequent treating physi-

cian, 7:12

PHYSICIAN-PATIENT RELATIONSHIP
Necessity, 1:3
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PHYSICIANS
Duty of care, 1:4-1:7
Duty to consult, 1:6
Duty to third parties, 1:7
Duty to warn, 1:7

PLACE OF SUIT
Jurisdiction and venue, 2:3
Texas tort claims, medical malpractice cases under, 3:4

PLEADING AND PROVING THE MEDICAL NEGLIGENCE CASE
Abatement, 4:19
Affirmative defenses, 4:4, 13.5
Alteration or destruction of medical records, 4:8
Appeals, 4:22
Assumed name, suits in, 4:43
Attorneys’ fees, 4:21
Bankruptcy, 4:30
Batson motion, 4:15
Burden of proof and presumptions, 4:9, 4:11
Causation, 1:48, 4:35
Chart, 4:8
Choosing the proper forum, 4:1
Complaint, 4:5
Conclusory reports, 4:34, 4:35
Crossclaim, App. C-10
Curriculum vitae as part of report, 4:39
Damage dollar amount prohibited, 4:6
Deceptive Trade Practices Act (DTPA), App. C-5
Definition of expert, 4:18
Deposition excerpts as report, 4:37
Destruction of medical records, 4:8
Discovery stayed, 4:28
Dismissal of claim, 4:21
EMTALA claim, export report required, 4:25
Equalize peremptory challenge, motions to, 4:14
Exclusion of Evidence, this index
Expert Witnesses, this index
Extension of time, 4:20
Failure to give required notice, 4:4
Fair summary, 4:31
Federal tort claims act, App. C-3, App. C-4
Federal Tort Claims Act, generally, 4:1 et seq
Form 95, 4:3
Forum, choice of, 4:1
General denial, defendant, App. C-8, App. C-9
Heightened standard of care, 4:38
In limine motions, 4:12
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PLEADING AND PROVING THE MEDICAL NEGLIGENCE CASE
—Cont’d

Inadmissibility of report, 4:29
Informed consent, 4:26
Interlocutory appeals, 4:22
Jurors

Argument to jury, 4:44
Motion to shuffle, 4:13

Mandamus, 4:22
Materials outside report, 4:40
Medical records, 4:8
Misidentification of parties, 4:43
Motions

Batson motion, 4:15
Equalize peremptory challenge, motions to, 4:14
In limine, 4:12
Peremptory challenges, motions to equalize, 4:14
Rule 614 motion, 4:16
Shuffle, motions to, 4:13

Naming defendants, 4:32
Nonsuit, 4:27
Notice, 4:2
Nursing home liability, 18:4
Objections to adequacy of report, 4:41
Peremptory challenges, motions to equalize, 4:14
Personal injury petition, App. C-1

Wrongful death, App. C-2
Petition, 4:5
Preservation of evidence, 4:9
Presumptions and Burden of Proof, this index
Privileges, pleading and proving, 4:11
Qualifications of expert, 4:36
Race related reasons, Batson motion, 4:15
Remedies, 4:21
Removal of witnesses from courtroom, Rule 614 motion, 4:16
Res ipsa loquitur, 4:10
Rule 614 motion, 4:16
Sanctions for spoliation of evidence, 4:9
Service, 4:18
Service of citation, 4:7
Shuffle, motions to, 4:13
Spoliation of evidence, 4:9
Standard of care, 4:33
Standing, 4:46, 4:47
Statute, 4:17
Summary judgment proof, pleadings as, 14:8
Supersedeas pleading, 4:45
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PLEADING AND PROVING THE MEDICAL NEGLIGENCE CASE
—Cont’d

Texas Tort Claims Act, 3:1 et seq, App. C-6, App. C-7
Vicarious claims, 4:23
Waiver

Adequacy of section 74.351 report, 4:41
Notice requirement, 4:4
Privilege, waiver of, 4:11

POLICIES AND PROCEDURES
Nursing home liability, 18:8
Theories of liability, 1:32

POST JUDGMENT INTEREST
Generally, 8:31
Calculating, 8:31
Medicare subrogation claims, 8:31
Texas tort claims, medical malpractice cases under, 3:12

PRE JUDGMENT INTEREST
Generally, 8:30
Calculating, 8:30
Federal Tort Claims Act claims, precluded, 2:6
Texas tort claims, medical malpractice cases under, 3:11

PREEMPTION
Contracts or agreements, nursing homes, 18:36
ERISA preemption, 6:4-6:8
Federal Arbitration Act, 18:36
McCarren-Ferguson Act, 18:36
Nursing homes, 18:36

PREEMPTION OF STATE LAW
HMOs, Suing and Defending, this index
McCarren-Ferguson Act vs. Federal Arbitration Act, 18:36
Nursing homes, 18:36

PREEXISTING CONDITIONS
Generally, 8:12
Exclusionary instructions for, 16:28

PREMEDIATION
Settlements, 11:7

PRESCRIPTION DRUGS
Drugs and Drug Products, this index

PRESERVATION OF EVIDENCE
Pleading and proving the medical negligence case, 4:9

PRESUIT NOTICE
By letter with attached expert report, 4:19
Deficient, limitations not extended, 4:2

MEDICAL MALPRACTICE

Index-44



PRESUMPTIONS AND BURDEN OF PROOF
Generally, 4:9, 4:11
Damages, 8:33
Pain and suffering, presumption of, 8:11
Spoliator, presumption against, 4:9
Statutes of limitation, 5:7
Summary judgment practice, 14:9

PRISONS AND PRISONERS
Nursing home liability, prisoners in nursing homes, 18:31
Standards of health care in correctional facilities, 17:13

PRIVILEGES AND IMMUNITIES
Communications to clergy, 7:16
Core work product, 7:14
Discovery, 7:11 et seq.
Judicial communications privilege, 7:15
Physician-patient privilege, 7:12
Pleading and proving the medical negligence case, 4:11
Texas Tort Claims Act

Individual immunity, 3:16
Waiver, 3:18

Waiver, 7:17
Work product, 7:14

PRODUCTION, REQUESTS FOR
Generally, 7:3
Expert witnesses, 12:8

PRODUCTS LIABILITY
Medical products and devices, 15:1

PROFESSIONAL ASSOCIATIONS
Liability of, 1:24

PROPORTIONATE RESPONSIBILITY
Defenses, comparative negligence, 13:7

PROXIMATE CAUSE
Expert witnesses, 12:7
Instructing the jury, 16:3, 16:5
Medical products and devices, 15:7
Pleading and proving the medical negligence case, 4:35
Proof of, 1:48
Sole Proximate Cause, this index
Theories of liability, 1:48

PSYCHIATRIC CARE
Psychoactive drugs, 18:28
Standards of care, 17:36
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PUBLIC HEALTH
Statutes, App. A-8

PUBLIC SERVANTS
Emergency room physician, 3:20

PUNITIVE DAMAGES
Generally, 8:23, 8:25
Bifurcated trial, 10:15
Clear and convincing proof, 10:15
Constitutionality, 8:25
Federal Tort Claims Act, medical malpractice claims under, 2:6
Instructing the jury, 16:27
Insurance issues, 10:12, 10:15
Nursing home liability, 18:33
Texas tort claims, medical malpractice cases under, 3:14

QUALIFICATIONS
Expert witnesses, 4:36, 12:2
Physician assistant, 1:40

QUALIFIED DEFENSE
Insurance issues, 10:5

QUALITY ASSURANCE
Nursing home liability, 18:8

QUALITY OF CARE
Nursing home liability, 18:12

QUESTIONS OF LAW AND FACT
Theories of liability, 1:4

RACE
Batson motion, 4:15

RADIOLOGY
Standards of care, 17:37

RAI
Nursing home liability, 18:34

RATED AGE
Insurance annuity, 11:13

REASONABLE MEDICAL PROBABILITY
Theories of liability, 1:22

RECALL LETTERS
Medical products and devices, 15:9

RECEIVERSHIP
Insuror in, 10:25
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RECORDS
Nursing home liability, 18:21

REFUSAL
Denial or Refusal, this index

REHABILITATIVE SERVICES
Nursing home liability, 18:20

RELEVANCE OF EVIDENCE
Expert witnesses, 12:6

RELIANCE AND RELIABILITY
Care and skill of another, reliance on, 1:50
Expert evidence, reliability of, 12:6

REMARRIAGE OF SURVIVING SPOUSE
Damages, 8:37

REMOVAL OF MEDICAL NEGLIGENCE CLAIMS
HMOs, suing and defending, 6:7

REMOVAL OF WITNESSES FROM COURTROOM
Rule 614 motion, 4:16

REPORTS AND REPORTING
Expert Witnesses, this index
Insurance issues, 10:21
Nursing home liability, reporting abuse, 18:25

REQUESTS FOR ADMISSION
Medical malpractice, 7:4, App. B-9

REQUESTS FOR PRODUCTION
Medical malpractice

Defendant to plaintiff, App. B-8
Plaintiff to hospital, App. B-6
Plaintiff to nurse, App. B-7
Plaintiff to physician, App. B-5

REQUESTS TO CHARGE JURY
Instructing the jury, 16:1

RES IPSA LOQUITUR
Instructing the jury, 16:20
Pleading and proving the medical negligence case, 4:10
Theories of liability, 1:18

RES JUDICATA
Claim preclusion, 13:10
Defenses, 13:10

RESIDENT ASSESSMENT INSTRUMENTS
Nursing home liability, 18:34
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RESIDENT CARE PLANS
Nursing home liability, 18:13

RESIDENT’S RIGHTS
Nursing home liability, 18:26

RESPIRATORY/PULMONARY CARE
Standards of care, 17:38

RESPONDEAT SUPERIOR
Nursing homes, 18:1
Theories of liability, hospitals and corporations, 1:28

RESPONSIBLE THIRD PARTIES
Defined, 13:18
Designation, 13:18

RETALIATION
Expert report, 18:37
Nursing homes, 18:37
Report violation within 180 days, 18:37

RISK OF PHYSICAL HARM
Negligent misrepresentation involving, 1:11

ROLE OF MEDIATOR
Settlements, 11:10

‘‘RULE’’
Expert witness and the, 12:17

RULE 614 MOTION
Pleading and proving the medical negligence case, 4:16

SAFETY
Internet sites regarding standards, 19:9
Nursing home liability, 18:19

SAFETY STANDARDS BASED CLAIM
Non-exclusive considerations, 1:1

SANCTIONS FOR SPOLIATION OF EVIDENCE
Pleading and proving the medical negligence case, 4:9

SCARRING
Damages, 8:22

SEARCH ENGINES
Medical malpractice and the internet, 19:2

SECTION 402B, STRICT LIABILITY UNDER
Medical products and devices, 15:4

SECTION 142 TRUST
Settlements, 11:16
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SEPTEMBER 1, 2003
Wrongful death of fetus action after, 9:10

SEQUESTRATION OF WITNESSES
Expert witnesses, 12:17

SERVICE OF PROCESS
Expert reports, service prior to service of process, 4:19
Federal Tort Claims Act, medical malpractice claims under, 2:4
Pleading and proving the medical negligence case, 4:7, 4:18
Statutes of limitation, 5:3

SETTLEMENTS
Generally, 11:1-11:31
Annuity, 11:13
Assignment of liability, 11:15
Attorney General, arbitration, compromise or settlement of claims, 2:2, 2:11
Attorneys

Carriers, negotiations with, 11:4
Other attorneys, negotiations with, 11:5

Attorneys’ fees, structuring of, 11:22
Authority to settle, 11:2
Calculating the damage cap in event of settlement by one or more defendants,

8:4
Defendant, mediation tactics for, 11:9
Disclosure, 7:5
Discoverable settlement agreements, 11:24
Discovery, 11:24
Enforcement of settlement agreements, 11:27
Evaluation of case, 11:8, 11:9
Evidence of settlement offer, 11:25
Federal Tort Claims Act, medical malpractice claims under, 2:2, 2:11
Guardian ad litem, 11:12
High/low settlement agreements, 11:23
Incapacitated persons, settlements, 11:12
Instructing the jury, submission of settling person, 16:14
Insurance annuity, 11:13
Mary Carter agreements, 11:26
Mediation, 11:6, 11:8-11:10
Medicaid liens, 11:21
Medicare liens, 11:20
Minors, settlements, 11:12
Offer of settlement, 11:30
Offsets, 11:28
Plaintiff, mediation tactics for, 11:8
Pre-mediation considerations, 11:7
Pre-suit settlement negotiations, 11:4
Role of mediator, 11:10
Section 142 trust, 11:16
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SETTLEMENTS—Cont’d
‘‘Settling persons’’ defined, 11:31
Small Business Job Protection Act of 1996, 11:15
Special needs trust, 11:17
Stowers considerations, refusal to settle, 11:3
Structured Settlement Protection Act, 11:29
Structured settlements, generally, 11:11
Subrogation, generally, 11:18
Target settlement range, 11:8, 11:9
Tax considerations, 11:15
Texas tort claims, medical malpractice cases under, 3:15
Treasury bond (T-bond) structure, 11:14
Trusts, 11:16, 11:17
Waiver of lien by Medicare, 11:15
Worker’s compensation liens, 11:19

SETTLING DEFENDANTS
Credits for settlement, 8:5
Damage caps, 8:4

SEXUAL MISCONDUCT AND EXPLOITATION
Damages, 8:34
Defenses, 13:3
Statutes of limitation, 5:17
Theories of liability, 1:15

SHAM AFFIDAVIT RULE
Affidavits, 14:5

SHUFFLE
Motions to, 4:13, App. C-12

SLIP AND FALL
As health care liability claim, 1:1
Safety standards, 1:1
Substantive nexus, 1:1
Visitor to hospital, 1:1

SMALL BUSINESS JOB PROTECTION ACT OF 1996
Settlements, 11:15

SNAPBACK PROVISION
Documents mistakenly given to expert, 4:11

SOLE PROXIMATE CAUSE
Defenses, 13:12
Instructing the jury, 16:11

SPECIAL NEEDS TRUST
Form, App. D-32
Settlements, 11:17
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SPECIALISTS
Duty to consult, 1:6

SPOLIATION OF EVIDENCE
Pleading and proving the medical negligence case, 4:9

SPOUSAL CONSORTIUM, LOSS OF
Damages, 8:28

STAFF MODEL HMO
HMOs, suing and defending, 6:1

STANDARD OF CARE
Neurologist qualified to testify as to standard of care of emergency room physi-

cian, 12:2

STANDARDIZED DISCOVERY IN MALPRACTICE CASES
Generally, 7:6

STANDARDS OF CARE
Generally, 17:1-17:41
Acute/critical care nursing, 17:5
Allergy, 17:40
American Academy of Family Physicians, 17:11
American Academy of Neurology, 17:22
American Academy of Nurse Practitioners, 17:24
American Academy of Ophthalmology, 17:29
American Academy of Orthopedic Surgeons, 17:30
American Academy of Pediatrics, 17:33, 17:34
American Association of Neurological Surgeons, 17:23
American Board of Radiology, 17:37
American Board of Urology, 17:39
American Cancer Society, 17:28
American College of Emergency Physicians (ACEP), 17:10
American College of Obstetricians and Gynecologists (COG), 17:27, 17:34
American College of Surgeons, 17:35
American Medical Association, publications of, 17:2
American Nurses Association, 17:22
American Psychiatric Association, 17:36
Anesthesia care, 17:6, 17:24
Asthma, 17:40
Cardiac care, 17:7
Centers for Disease Control and Prevention, 17:17
Clinical Practice Guidelines, Directory of, 17:2
College health care, 17:8
Correctional facilities, standards of health care in, 17:13
Diagnostic testing, 17:9
Directories, 17:2
Elderly persons, special needs of, 17:12
Emergency care, 17:10
Encyclopedias, 17:2
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STANDARDS OF CARE—Cont’d
Expert witnesses, 12:4
Family practice, 17:11
Food and Drug Administration, 17:17
Gerontology/geriatric case, 17:12
Gynecologic care, 17:27
Health care Standards Directory, 17:2
Heightened standard, 4:38, 13:2
Home health nursing care, 17:14
Hospital care, 17:15
Hospital patient transfer agreement, standards related to, 1:36
Immunization practice, 17:16
Immunology, 17:40
Infectious disease care, 17:17
Introduction, 17:1
Joint Commission on Accreditation of Health care Organizations (JCAHO),

17:15
Laboratories, 17:9
Life-support care, 17:18
Medical assistants, 17:19
Medication administration, 17:20
Medicine, 17:3
National Alliance of Nurse Practitioners, 17:25
National Coalition for Adult Immunization, 17:16
National in scope, standards of care as, 17:4
National Institute of Health, 17:17
Neonatal care, 17:21
Neurologist qualified to testify as to standard of care of emergency room physi-

cian, 12:2
Neurology care, 17:22
Neurosurgery care, 17:23
North American Nursing Association, 17:26
Nurses and nursing care, 17:14, 17:24-17:26
Nursing home practice, 17:41
Obstetric care, 17:27
Oncology practice, 17:28
Ophthalmology care, 17:29
Orthopaedic care, 17:30
Otolaryngology/otorhinolaryngology practice, 17:31
Pediatric care, 17:32
Pediatric critical care, 17:33
Perinatal care, 17:34
Perioperative care, 17:35
Pleading and proving the medical negligence case, 4:33
Practice Parameters: Titles, Sources and Updates, Directory of, 17:2
Practitioners of nursing, 17:25
Psychiatric care, 17:36
Radiology care, 17:37
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STANDARDS OF CARE—Cont’d
Respiratory/pulmonary care, 17:38
Standards of care, generally, 17:4
Summary judgment practice, 14:6
Theories of liability, 1:17, 1:26, 1:44
Urology care, 17:39
Willful and wanton negligence, 13:2

STANDING
Pleading and proving the medical negligence case, 4:46

STANDING DELEGATION ORDERS
Administrative Code, App. I

STATUTE OF FRAUDS
Theories of liability, 1:13

STATUTE OF REPOSE
Generally, 5:1
Constitutional, minors, 5:1, 5:13

STATUTES OF LIMITATION
Generally, 5:1
Absence from state, 5:18
Affirmative defense, limitations as, 5:4
Burden of proof, 5:7
Constitutional, minors, 5:1, 5:13
Constitutional law, 5:8
Continuing treatment rule, 5:5, 5:6
Date of tort controls over continuing course of conduct, 5:6
Defenses, 13:9
Discovery rule, 5:7, 5:8
Drug products, 5:16
Due diligence, service of process, 5:3
Extension of by notice, 4:2
Extension of statute of limitations; not necessary for defendant to actually

receive notice during limitations, but notice must be sent timely and
properly by certified mail, return receipt requested, 4:2

Federal Tort Claims Act, 5:14
Medical malpractice claims under, 2:5

Fraudulent concealment, 5:11
Health care provider, service on, 5:3
If proper and timely notice is given, statute of limitations is tolled for 75 days,

4:2
Incompetents, 5:12
Insurance issues, Stowers doctrine, 10:7
Later-addded defendants, 5:2
Later-added defendants, 5:2
Medical devices and drug products, 5:16
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STATUTES OF LIMITATION—Cont’d
Minors, 5:13

Injured prior to eighth birthday, 5:1, 5:13
Notice, 4:2, 5:10
Notice of claim as tolling statute, 5:10
Open courts provision, 5:1, 5:13
Personal injury case, application of discovery rule in, 5:8
Pre-suit claim, minors, 5:13
Purpose of, 5:1
Service of process, 5:3
Sexual misconduct, 5:17
Statute of repose, 5:1, 5:13
Survival cases, 5:9
Texas Tort Claims Act, 5:15
Time or date of tort controls over continuing course of conduct, 5:6
Tolling of statute of limitation by 75 days following proper and timely notice

applies to all parties and potential parties, 4:2
Tolling statute

Discovery rule as, 5:7
Notice of claim as, 5:10

Wrongful death cases, 5:9

STAY OF DISCOVERY
Chapter 74 stay of discovery supersedes a trial court’s docket control order, 4:29
Discovery, 4:28

STOWERS DOCTRINE
Generally, 10:6
Assignment required, 10:8
Excess insurer’s duty, 10:9
Settlements, 11:3
Statute of limitations, 10:7

STRATEGY OF COUNSEL
HMOs, suing and defending, 6:9

STRICT LIABILITY
Medical products and devices, 15:3, 15:4
Theories of liability, 1:37

STRUCTURED SETTLEMENT PROTECTION ACT
Generally, 11:29, App. M

STRUCTURED SETTLEMENTS
Settlements, this index

SUBROGATION
Damages, Medicare, App. N
Insurance issues, 10:16
Settlements, 11:18
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SUBSEQUENT REMEDIAL MEASURES
Medical products and devices, 15:8

SUBSTANTIAL FACTOR TEST
Causation, 1:48, 18:38

SUDDEN EMERGENCY
Generally, 13:14
Instructing the jury, 16:9

SUMMARY JUDGMENT
Generally, 14:1-14:12
Affidavits, 14:2, 14:5
Affirmative defenses, 14:10
Burden of proof, 14:9
Chapter 74 report as summary judgment defense, 14:11
Depositions as summary judgment proof, 14:8
Expert testimony, 14:3, 14:6
Medical records, 14:7
Motion, 14:2
No-evidence summary judgment, 14:12, App. C-22
Pleadings as summary judgment proof, 14:8
Standard of care, 14:6
Time for filing motion, 14:2
Unfiled materials, use of, 14:4

SUPERSEDEAS
Pleading and proving the medical negligence case, 4:45

SUPERSEDING CAUSE
Defenses, 13:15
Inferential rebuttal defenses, 13:15

SUPERVISION
Theories of liability, 1:31, 1:41

SUPPLEMENTING DISCOVERY
Expert witnesses, 12:10

SURVIVAL ACTIONS
Damages, 8:35
Instructing the jury, 16:31
Statutes of limitation, 5:9

TAC RULES
Pharmacy liability, 1:62

TARGET SETTLEMENT RANGE
Generally, 11:8, 11:9

TAXATION
Damages, taxation of, 8:45
Instructing the jury, 16:27
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TAXATION—Cont’d
Settlements, 11:15

TERMINATION
Physician-patient relationship, 16:12

TEXAS ADMINISTRATIVE CODE RULES
Pharmacy liability, 18:26

TEXAS DEPARTMENT OF HUMAN SERVICES
Statement of rights of nursing home resident, 18:26

TEXAS MEDICAL DISCLOSURE PANEL
A-B lists, 1:7
Theories of liability, 1:8

TEXAS MEDICAL MALPRACTICE ACT
Theories of liability, 1:29

TEXAS PENAL CODE
Nursing home liability, 18:35

TEXAS PHARMACY ACT
Generally, 1:61
Statute, App. A-10

TEXAS RULES OF CIVIL PROCEDURE
Discovery, this index
Expert witnesses, 12:8

TEXAS STATE BOARD OF MEDICAL EXAMINERS
Theories of liability, 1:41

TEXAS TORT CLAIMS ACT
Generally, 3:1-3:21
Agency, 3:17
Avoidance of Tort Claims Act defenses, 3:19
Caps on damages, 3:9, 8:6
Condition or use of tangible property, personal injury or death caused or

contributed by, 3:6
Damages, caps on, 3:9, 8:6
Discovery rule, 5:15
Emergency room physician as public servant, 3:20
Enforcement of judgments, 3:13
Exemplary damages, 3:14
Governmental unit, 3:1
Home rule cities, liability of, 3:13
Hospital district management contractors, 3:21
Immunity, 3:1, 3:16
Individual immunity, 3:16
Judgment, employees not liable after, 3:15
Liability, state government, 8:6
Limitation of liability, 3:9
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TEXAS TORT CLAIMS ACT—Cont’d
Local government liability, 8:6
Mental health claims, waiver of immunity, 3:18
Mental incompetency, 5:15
Municipality liability, 8:6
Negligence, 3:7, 3:8
Notice letter, App. D-5
Notice requirement, 3:3
Per person cap, 3:10
Place of suit, 3:4
Pleading and Proving the Medical Negligence Case, this index
Post judgment interest, 3:12
Pre judgment interest, 3:11
Punitive damages, 3:14
Purpose of Act, 3:2
Settlement, employees not liable after, 3:15
Statutes of limitation, 5:15
Texas Tort Claims Act, generally, 3:1
Venue, 3:4, 4:1
Waiver of immunity, 3:1, 3:18
When governmental unit is liable, 3:5
Where to file suit, 3:4

TEXTS AND TREATISES
Expert witnesses, 12:14

THEORIES OF LIABILITY
Generally, 1:1-1:66
Abandonment, 1:12
Abuse of process required for malicious prosecution action, 1:53
Agency, 1:49-1:51
Apparent/ostensible agency, 1:50
Borrowed servant doctrine, 1:21
Breach of contract/warranty, 1:13
Bystander recovery for negligent infliction of emotional distress, 1:46
Captain of the ship doctrine, 1:19
Care, duty of, 1:59
Causation, 1:48
Classes of pharmacies, 1:61
Consult, duty as to, 1:6
Contract, breach of, 1:13
Corporate liability. Hospital/corporate liability, below
Counter suit by physician in malicious prosecution action, 1:52
Credentialing, negligence in, 1:29
Deceptive Trade Practices Act (DTPA), 1:11, 1:13, 1:16
Definitions, 1:1
Delegation of duty, 1:5
Denial of medical services, 1:34
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THEORIES OF LIABILITY—Cont’d
Dentist liability, 1:63, 1:64
Direct benefits estoppel, 18:36
Disclosure of patient information, 1:14
Druggists. Pharmacy Liability, this index
Duty of care, 1:4
Emergency Medical Treatment and Active Labor Act (EMTALA), 1:34
Emotional distress, negligent infliction of, 1:45, 1:46
Employees

Health care facility, employment by, generally, 1:43
Hospital’s liability for, 1:27
Physician as employee of hospital, 1:23

Estoppel, agency by, 1:50
Expert testimony, 1:29, 1:48
Health care facility, employment by, 1:43
Health care liability claims, 1:1
Hiring and retention, negligence in, 1:30
Hospital/corporate liability

Generally, 1:27-1:39
Credentialing, negligence in, 1:29
Denial of medical services, 1:34
Emergency Medical Treatment and Active Labor Act (EMTALA), 1:34
Employees of hospital, hospital’s liability for, 1:27
Expert testimony, 1:29
Hiring and retention, negligence in, 1:30
Independent duty of care, 1:33
Invitee of hospital, patient as, 1:27
Joint commission standards, 1:38
Joint enterprise, 1:39
Negligence, generally, 1:29-1:32
Patient dumping, 1:34
Policies and procedures, negligence in, 1:32
Respondeat superior, 1:28
Standards related to hospital patient transfer agreement, 1:36
Strict liability, 1:37
Supervision, negligence in, 1:31
Texas Medical Practice Act, 1:29
Texas Tort Claims Act, 1:34
Transfer policy required, 1:35

Hysterectomy, informed consent for, 1:9
Implied consent, 1:10
Independent duty of care, 1:33
Informed consent, 1:8, 1:9
Invitee of hospital, patient as, 1:27
Joint commission standards, 1:38
Joint enterprise, 1:39
Learned Intermediary Doctrine, 1:20
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THEORIES OF LIABILITY—Cont’d
Lost chance of survival, no recovery in Texas, 1:47
Malicious prosecution, 1:52-1:54
Mental health claims, 1:66
Misrepresentation, 1:11
Negligence

Generally, 1:2
Emotional distress, negligent infliction of, 1:45, 1:46
Hospital/corporate liability, above
Nurse’s liability, 1:25

Negligence per se, 1:2
Nurses liability, 1:25, 1:26
Patient dumping, 1:34
Pharmacy Liability, this index
Physician assistant liability

Generally, 1:40-1:44
Health care facility, employment by, 1:43
Physician supervision required, 1:41
Qualifications for physician assistant, 1:40
Scope of practice, 1:42
Standard of care, 1:44
Statute, practice governed by, 1:40
Supervision required, 1:41
Texas State Board of Medical Examiners, 1:41

Policies and procedures, negligence in, 1:32
Prescription drugs. Pharmacy liability, above
Professional associations, liability of, 1:24
Proximate cause, proof of, 1:48
Qualifications for physician assistant, 1:40
Questions of law and fact, 1:4
Reasonable medical probability, 1:22
Reliance upon care and skill of another, 1:50
Res ipsa loquitur, 1:18
Respondeat superior, 1:28
Risk of physical harm, negligent misrepresentation involving, 1:11
Sexual misconduct, 1:15
Specialist, duty to consult, 1:6
Standard of care, 1:17, 1:26, 1:44
Standards related to hospital patient transfer agreement, 1:36
Statute, practice governed by, 1:40
Statute of Frauds, 1:13
Strict liability, 1:37, 15:3
Supervision, 1:31, 1:41
TAC rules, 1:62
Texas Medical Disclosure Panel, 1:8
Texas Medical Practice Act, 1:29
Texas Pharmacy Act, 1:61

INDEX

Index-59



THEORIES OF LIABILITY—Cont’d
Texas State Board of Medical Examiners, 1:41
Texas Tort Claims Act, 1:34
Third parties, warning duty to, 1:7
Transfer policy required, 1:35
Veterinarian liability, 1:55, 1:56
Violation of statute as negligence per se, 1:2
Volunteer liability, 1:65
Warning duty, 1:7, 1:60, 15:5
Warranty, breach of, 1:13, 15:6
Workers’ Compensation Act, 1:23

THIRD PARTIES
Defenses, 13:18
Warning duty to, 1:7

TOLLING STATUTE
Statutes of Limitation, this index

TRANSFER AGREEMENTS
Administrative code, transfer policy, App. F
Nursing home liability, 18:16

TREASURY BOND (T-BOND) STRUCTURE
Settlements, 11:14

TREATISES
Expert witnesses, 12:14

TRUSTS
Settlements, 11:16, 11:17

ULTIMATE ISSUE
Expert witnesses, 12:15

UNAVOIDABLE ACCIDENT
Generally, 13:13, 13:16
Instructing the jury, 16:7

UNLAWFUL ACTS RULE
Illegal acts, 8:1

UNREASONABLE REFUSAL TO SETTLE
Insurance, this index

UROLOGY
Standards of care, 17:39

VENUE
Generally, 4:1
Federal Tort Claims Act, medical malpractice claims under, 2:3, 4:1
Texas Tort Claims Act, 3:4, 4:1
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VETERANS ADMINISTRATION HOSPITALS
Federal Tort Claims Act, medical malpractice claims under, 2:1

VETERINARIANS
Damages for loss of pet, 8:47
Theories of liability, 1:55, 1:56

VICARIOUS LIABILITY
Instructing the jury, 16:25
Limited partnerships, 1:27
Pleading and proving the medical negligence case, 4:23

VIDEOTAPE
Expert testimony by, 12:16

VOLUNTEERS
Theories of liability, 1:65

WAGES OR WAGE EARNING CAPACITY
Impairment or destruction of, 8:18, 8:19

WAIVER AND ESTOPPEL
Affirmative defenses, waiver of, 13:5
Client waiver, App. D-18
Immunity, waiver of, 3:1, 3:18
Judicial estoppel, defenses, 13:17
Medicare lien, waiver of, 11:15
Pleading and Proving the Medical Negligence Case, this index
Preemption, waiver of, 6:8
Privilege, waiver of, 7:17
Theories of liability, agency by estoppel, 1:50
Written jury charge, waiver of, 16:1

WARNING DUTY
Medical products and devices, 15:5
Pharmacy liability, 1:7, 1:60

WARNINGS
Generally, 1:7
Learned intermediary doctrine, 1:20
Medical products and devices, 15:5
Pharmacy, 1:60
Third parties, 1:7

WARRANTY
Instructing the jury, 16:22
Medical products and devices, 15:6
Theories of liability, 1:13, 15:6

WHISTLE BLOWER PROTECTIONS
Nursing home liability, 18:32
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WILLFUL AND WANTON NEGLIGENCE
Defenses, 13:2
Emergency care, 13:2
Heightened standard of care, 4:38, 13:2

WORK PRODUCT PRIVILEGE
Discovery, 7:14

WORKERS’ COMPENSATION
Liens, 11:19
Theories of liability, 1:23

WORKERS’ COMPENSATION ACT
Liens, 11:19
Theories of liability, 1:23

WORKERS’ COMPENSATION EXAM
As malpractice, 1:3

WRITTEN JURY CHARGE
Necessity, 16:1
Necessity for, 16:1

WRONGFUL BIRTH
Damages, 8:39

WRONGFUL DEATH
Attorney fee agreement, App. D-16
Death and Death Actions, this index
Pleadings, App. C-2

WRONGFUL DEATH ACT
Damages, 8:35

Persons who may claim, 8:36
Fetus, see generally Chapter 9
Statute, App. A-6

WRONGFUL DEATH OF A FETUS
Generally, 8:41, 9:1-9:10
Constitutional equal protection, 9:7
Damages, 8:41, 9:6
Defendant’s strategy, 9:9
Equal protection, 9:7
Father, cannot recover bystander or mental anguish damages, 9:6
Funeral expenses of fetus, recovery of, 9:6
History and development, 9:3, 9:4
Majority rule, 9:3
Medical and funeral expenses of fetus, recovery of, 9:6
Mental anguish damages, recovery of, 9:6
Minority rule, 9:4
Plaintiff’s strategy, 9:8
September 1, 2003, wrongful death of fetus after, 9:10
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WRONGFUL DEATH OF A FETUS—Cont’d
Texas cause of action, 9:5
Undecided jurisdictions, 9:2

WRONGFUL LIFE
Damages, 8:40

WRONGFUL PREGNANCY
Damages, 8:38
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