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Price advertising. Resale Price
Restrictions, this index

ALCOHOLIC BEVERAGES
Resale price restrictions, 6:4

State alcoholic beverage dealer laws,
App. P

ANNOUNCED SALES POLICIES
Refusals to Sell, this index

ANTITRUST

Allocation of territories and custom-
ers, agreement with competitors,
10:17

Concurrent state and federal suits,
10:4

Distribution of goods and services

arrangements imposed on buyer,
10:21

purpose of antitrust laws affecting,

Dual Distribution, this index

Employment contracts, agreements
not to compete, 10:19

European Union, this index
Exclusive contract or territory, 10:30
Foreign firms, sales involving, 10:11
Franchise Relationship, this index

Government buyers, rigging bids on
sales to, 10:15
Intellectual property, licensing of,
antitrust guidelines, App. G
Location clauses. Resale Restrictions,
this index
Market power, defined, 10:22
Monopoly power or intent, 10:24
Noncompete agreements
employment contracts, 10:19
purchaser of seller’s business,
10:20
Predatory pricing, 10:43 et seq.

ANTITRUST—Cont’d

Price discrimination. State antitrust
laws, below
Price information, exchanging, 10:14
Pricing policies, buyer’s unsolicited
assurances as antitrust violation,
2:23
Primary area of responsibility
clauses. Resale Restrictions, this
index
Profit pass-over clauses. Resale
Restrictions, this index
Public interest, seller-imposed
restraints offending, 10:23
Reasonableness, determination of,
10:25
Refusals to Sell, this index
Resale price maintenance. State
antitrust laws, below
Restrictions on what buyer buys, 4:1
Selling below cost. State antitrust
laws, below
State antitrust laws
generally, 10:1-10:53
allocation of territories and
customers, agreement with
competitors, 10:17
comparable federal laws, follow-
ing, 10:5
concurrent state and federal suits,
10:4
discounts, 10:52
distribution of goods and services,
arrangements imposed on
buyer, 10:21
dual distributors, 10:34
duty of good faith, 10:42
employment contracts, agreements
not to compete, 10:19
exclusive contract or territory,
10:30

foreign firms, sales involving,
10:11
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ANTITRUST—Cont’d
State antitrust laws—Cont’d
government buyers, rigging bids
on sales to, 10:15
horizontal agreements to fix prices,
10:13
illegality, standards of, 10:12
interstate commerce, burden on,
10:3
market power defined, 10:22
monopoly power or intent, 10:24
municipal or county regulated
sales, exemption for, 10:8
outline of state statutes, App. M
predatory pricing. Selling below
cost, below
preemption, 10:2
price discrimination
generally, 10:50
defenses, 10:53
discounts or special prices,
10:52
elements, illegal price
discrimination among buy-
ers, 10:51
price information, exchanging,
10:14
public interest, seller-imposed
restraints offending, 10:23
purchaser of seller’s business,
agreements not to compete,
10:20
reasonableness, determination of,
10:25
resale price maintenance
generally, 10:31
defenses, 10:33
Supreme Court precedent, fol-
lowing, 10:32
sales covered by, 10:6
seller agreeing not to sell to others,
10:18
seller selling to competitors, 10:16
seller’s effort to persuade govern-
ment to limit competition,
10:9
selling below cost
generally, 10:43
defenses, 10:49
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ANTITRUST—Cont’d
State antitrust laws—Cont’d
selling below cost—Cont’d

federal and state law, differences
between, 10:46

illegal sales, examples, 10:47
legal selling price, determination
in absence of statutory defi-
nition, 10:45
permitted sales, examples, 10:48
statutory definitions, 10:44
special prices, 10:52
state-regulated sales, exemption
for, 10:7
subsidiaries, agreements and sales
involving, 10:10
substantially lessened competition,
seller-imposed restraints
resulting in, 10:26
Tying, this index
vertical restraint

challenges to vertical practices,
10:29

effect on price, 10:27

horizontal effects produced,
10:28

Subsidiaries, agreements and sales
involving, 10:10

Substantially lessened competition,
seller-imposed restraints result-
ing in, 10:26

Termination of buyer by seller,
applicability of antitrust law,
7:10

Territorial and customer restrictions

agency and consignment arrange-
ments, treatment under
antitrust laws, 5:22

exclusive contract or territory,
10:30

licensing arrangements, treatment
under antitrust laws, 5:23

Tying, this index
Vertical restraint. State antitrust laws,
above

ARBITRATION
Resale Restrictions, this index



INDEX

ASSIGNMENTS

Contractual rights and obligations,
assignment by buyer to other
party, 7:45

AUTOMOBILE DEALERS
Motor Vehicle Dealers, this index

BEST EFFORTS

Ceasing selling to buyer, failure to
exercise best efforts on behalf of
seller, 7:22

BOYCOTTS
Per se illegality, 1:18

BROKERAGE PAYMENTS
Unlawful, elements of, 3:20

BUSINESS OPPORTUNITY

FTC’s final Business Opportunity
Rule
definition of business opportunity,
9:28
disclosure obligations, 9:30, 9:32
impact on franchisors, distributors,
and business opportunity sell-
ers, 9:29
preemption, 9:32
prohibited actions, 9:31
recordkeeping, 9:32
State laws, relation to franchises,
9:27
Table of Laws, App. L

CEASING SELLING TO BUYER
Generally, 7:1-7:50
Ability to pay, seller apprehensive
about, 7:20
Antitrust law, applicability, 7:10
Assignment of contractual rights and
obligations to other party, 7:45
Best efforts on behalf of seller, failure
to exercise, 7:22
Cause
Good cause for termination, below
Without cause termination, below
Checklist for decisionmaking, 7:43
Competition in buyer’s market,
increasing by adding other
outlets or dealers, 7:42

CEASING SELLING TO BUYER
—Cont’d
Curing breach

Notice and opportunity to cure,
below

proper cure, what constitutes, 7:37
Debts, failure to pay, 7:19
Default

Notice and opportunity to cure,
below

previous defaults, 7:38
Definitions and distinctions, 7:2
Discontinuing product line, 7:31
Entering market by seller, 7:32
European Union, 11:187
Franchisees, 7:9
Functional equivalent of termination

or nonrenewal, 7:40
Good cause for termination
reasons sufficient to justify
termination, 7:16

statutory requirements, 7:17, 7:18
Grounds and procedures for termina-

tion

agreement between seller and

buyer, 7:3

Good cause for termination, above

no explicit agreement, 7:4

Without cause termination, below
Irreconcilable differences, 7:27
Limitations on seller’s right to

enforce terms of agreement
strictly, 7:41
Losing money in dealings with buyer,
7:29
Marketing strategy, change of, 7:30
Money owed, failure to pay, 7:19
Motor vehicle dealers, 7:7
Nonrenewal of agreement

generally, 7:39

functional equivalent, 7:40
Notice and opportunity to cure

generally, 7:34

formal notice, necessity for, 7:36

proper cure, what constitutes, 7:37

reasonable notice period, what
constitutes, 7:35
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CEASING SELLING TO BUYER
—Cont’d
Operating standards, failure to meet,
7:25
Other outlets or dealers, adding, 7:42
Other sellers, establishing relation-
ships with, 7:23
Petroleum dealers, 7:8
Post-termination obligations
generally, 7:47
buyer, obligations imposed on,
7:48
seller, obligations imposed on,
7:49
Previous defaults, 7:38
Purchasing from seller, cessation by
buyer
generally, 7:44
acting in concert with other buyers,
7:46
Quotas, failure to meet, 7:21
Reasons sufficient to justify termina-
tion, 7:16
Reasons unrelated to buyer’s perfor-
mance, 7:28
Sales quotas, failure to meet, 7:21
Sources of law, termination of buyer
by seller, 7:1
Special industry laws, applicability,

Strict enforcement of agreement, lim-
itations on, 7:41
Third party involvement in decision
to terminate, 7:33
Transfer of interest in business, 7:24
UCC, applicability, 7:5
Unlawful activity by buyer, 7:26
Withdrawing from market, 7:31
Without cause termination
generally, 7:11
agreement permitting termination
in specific circumstances,
7:15
agreement providing for, 7:12
agreement silent as to, 7:13, 7:14
agreement with definite duration,
7:14
agreement without definite dura-
tion, 7:15
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CEASING SELLING TO BUYER
—Cont’d
Wrongfully terminated buyer, avail-
able remedies, 7:50

CLAYTONACT
Proscriptions under § 3, 1:3
Text of selected provisions, App. B

COMMODITIES
Exclusive Dealing Arrangements, this
index
Robinson-Patman Act, this index
Tying, this index

CONSIGNMENT
ARRANGEMENTS
Resale restrictions, 5:20-5:22

CONSPIRACY
Intra-enterprise conspiracies. Dual
Distribution, this index
Resale price restrictions, conspiracy
between seller and competing
buyers, 6:12

CONTRACTS

Employment contracts, agreements
not to compete, treatment under
state antitrust law, 10:19

Requirements contracts

exclusive dealing, 4:42
unreasonableness, 1:30

COPYRIGHT
Resale price restrictions, copyrighted
products, 6:28
Tying, economic power when item
covered by copyright, 4:27

COVENANTS
Franchise Relationship, this index

DAMAGES

Robinson-Patman Act, proof by
private plaintiff in order to
recover, 3:38

DEALER AGREEMENTS
Refusals to Sell, this index

DISCOUNTS

Discounting buyers. Resale Price
Restrictions, this index
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DISCOUNTS—Cont’d
Functional discounts
dual distribution context, 8:24
Robinson-Patman Act, 3:19
Refusals to sell, price discounting,
2:7
State antitrust laws, 10:52

DISCRIMINATION
Franchise Relationship, this index
Price discrimination
Dual Distribution, this index
Robinson-Patman Act, this index

DISTRIBUTION

Antitrust laws affecting, purpose of,
1:6

Dual Distribution, this index

Per se illegal practices. Standard of
Legality, this index

Robinson-Patman Act, impact on
distribution of goods, 3:39

DUAL DISTRIBUTION
Generally, 8:1-8:26
Analysis
distinct analytical category, view-
ing as, 8:13
evolution of, 8:3
Antitrust
generally, 8:2
recommending resale prices, 8:17
state antitrust laws, 10:34
termination of dealer or refusal to
sell, 8:18
wholesale or retail prices, setting,
8:16
Corporation and its agent, conspira-
cies between, 8:8
Defined, 8:1
European Union, 11:188-11:210
Functional discounts in dual distribu-
tion context, 8:24
Horizontal mergers, 8:20
Horizontal or vertical, classification
of restraint
generally, 8:9
economic factors, 8:11
motive for restraint, 8:12
source of restraint, 8:10

DUAL DISTRIBUTION—Cont’d
Injury to competition, evaluation in
dual distribution context, 8:23
Intra-enterprise conspiracies
generally, 8:4
corporation and its agent, 8:8
parent and partially owned subsid-
iary, 8:7
parent and wholly owned subsid-
iary, 8:5
sister corporations, 8:6
Market power, consideration of, 8:15
Parent and partially owned subsid-
iary, conspiracies between, 8:7
Parent and wholly owned subsidiary,
conspiracies between, 8:5
Per se standard, 8:9 et seq.
Price discrimination, dual distributors
as buyers, 8:25
Price discrimination, dual distributors
as sellers
generally, 8:21
functional discounts, 8:24
injury to competition, evaluation in
dual distribution context, 8:23
subsidiary or affiliates, sales to,
8:22
Resale Restrictions, this index
Robinson-Patman Act, 8:22, 8:26
Rule of reason standard, 8:9 et seq.
Sister corporations, conspiracies
between, 8:6
Summary judgment, 8:14
Vertical integration, 8:19
Wholesale and retail prices, 8:16

EMPLOYMENT CONTRACTS

Agreements not to compete, treat-
ment under state antitrust law,
10:19

EUROPEAN UNION
Generally, 11:1-11:212

Alcoholic beverages, resale price
restrictions, 11:164

Antitrust

EU Member States antitrust law,
11:212

pricing policies, buyer’s
unsolicited assurances as
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EUROPEAN UNION—Cont’d
Antitrust—Cont’d
antitrust violation, 11:23,
11:24
restrictions on what buyer buys,
11:76
territorial and customer restrictions
agency and consignment
arrangements, treatment
under antitrust laws, 11:134
licensing arrangements, treat-
ment under antitrust laws,
11:135
Antitrust law of EU Member States,
11:212
Article 101
brokerage payments, unlawful,
elements of, 11:65
buyer violations of TFEU, 11:71
commodities
what are commodities of like
grade and quality, 11:61
what are transactions in com-
modities, 11:57
competitive injury
elements of competitive injury
to competitors of seller,
11:63
elements of competitive injury
to customers of seller
generally, 11:63
rebutting inference of compet-
itive injury, 11:63
what kind constitute violations,
11:63
cost justification defense, how can
seller establish, 11:69
defenses to charges of price
discrimination
generally, 11:67
cost justification defense, how
can seller establish, 11:69
meeting competition defense,
how can seller establish,
11:68
discrimination in price, what con-
stitutes, 11:53
elements of violation

availability of lower price as
defense, 11:54
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EUROPEAN UNION—Cont’d
Article 101—Cont’d
elements of violation—Cont’d
discrimination in price, what
constitutes, 11:53
export and import transactions,
applicability, 11:56
higher and lower priced sales
not contemporaneous,
11:60
interstate commerce, what
transactions are in, 11:55
purchaser, who is, 11:59
sale, what constitutes, 11:58
end users, charging lower prices
than resellers, 11:62
export and import transactions,
applicability, 11:56
functional discounts, 11:64
government entities, exemption for
sales to, 11:70
higher and lower priced sales not
contemporaneous, 11:60
interstate commerce, what transac-
tions are in, 11:55
like grade and quality commodi-
ties, 11:61
lower price, availability as defense
to price discrimination
charge, 11:54
meeting competition defense, how
can seller establish, 11:68
nonprofit institutions, exemption
for sales to, 11:70
promotional allowances and ser-
vices
availability to competing
customers
generally, 11:66
elements of unlawful
discrimination, 11:66
price concessions, distinguished
from, 11:66
purchaser, who is, 11:59
sale, what constitutes, 11:58
Brokerage payments, elements of
unlawful, 11:65
Ceasing selling to buyer
generally, 11:187
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EUROPEAN UNION—Cont’d

Ceasing selling to buyer—Cont’d
sources of law, termination of
buyer by seller, 11:187
Communications with competing
buyer
generally, 11:28-11:39
dealer terminations, standard of
law, 11:30
joint action, more than one
competing buyer, 11:33
joint action, what communications
constitute, 11:31
legality of communication, rele-
vant principles, 11:29
purpose of refusal to sell, 11:32
refusal to sell as result of, 11:28
subsidiary of seller, competing
buyer as, 11:34
Communications with competing
sellers
generally, 11:35-11:35
joint action
generally, 11:35
buyer standards, 11:38
competing sellers, 11:35-11:38
creating orderly market or
course of dealing, 11:37
restraining competition, 11:36
Consignment arrangements, resale
restrictions, 11:132-11:134
Conspiracy between seller and
competing buyers, resale price
restrictions, 11:171
Contracts, exclusive dealing, require-
ments contracts, 11:103
Copyright
resale price restrictions,
copyrighted products, 11:185
tying, economic power when item
covered by copyright, 11:90
Damages, proof by private plaintiff in
order to recover, Article 101,
11:75
Discounts, functional discounts
Article 101, 11:64
dual distribution context, 11:209
Dual distribution
Generally, 11:188-11:210

EUROPEAN UNION—Cont’d

Dual distribution—Cont’d
analysis
distinct analytical category,
viewing as, 11:200
evolution of, 11:190
antitrust
generally, 11:189

recommending resale prices,
11:203

termination of dealer or refusal
to sell, 11:204
wholesale or retail prices, set-
ting, 11:202
corporation and its agent, conspira-
cies between, 11:195
defined, 11:188
functional discounts in dual distri-
bution context, 11:209
horizontal mergers, 11:206
horizontal or vertical, classification
of restraint
generally, 11:196
economic factors, 11:198
motive for restraint, 11:199
source of restraint, 11:197
injury to competition, evaluation in
dual distribution context,
11:208
intra-enterprise conspiracies
generally, 11:191
corporation and its agent, 11:195
parent and partially owned sub-
sidiary, 11:194
parent and wholly owned sub-
sidiary, 11:192
sister corporations, 11:193
market power, consideration of,
11:201
parent and partially owned subsid-
iary, conspiracies between,
11:194

parent and wholly owned subsid-
iary, conspiracies between,
11:192

per se standard, 11:196 et seq.

price discrimination, dual distribu-
tors as buyers, 11:210
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EUROPEAN UNION—Cont’d

Dual distribution—Cont’d
price discrimination, dual distribu-
tors as sellers
generally, 11:207
functional discounts, 11:209
injury to competition, evaluation
in dual distribution context,
11:208
rule of reason standard, 11:196 et
seq.
sister corporations, conspiracies
between, 11:193
vertical integration, 11:205
wholesale and retail prices, 11:202
Exclusive dealing arrangements
generally, 11:101-11:114
assuring proper service, promotion,
or inventory, 11:111
buyer’s refusal to accept, 11:104

express condition, absence of,
11:105

foreign countries, all sales in,
11:113

justifications

assuring proper service, promo-
tion, or inventory, 11:111
new or small competitor seeking
market penetration or
viability, 11:110
not all competitors excluded,
11:112
not all sales included, 11:112
market power, seller’s, 11:109
new or small competitor seeking
market penetration or
viability, 11:110
not all competitors excluded,
11:112

not all sales included, 11:112
penalties, 11:114
price concessions, 11:107

purchase or lease of item only
from seller, 11:102

requirements contracts, 11:103

seller’s refusal to sell without,
11:104

single state, all sales in, 11:113

Index-8

LEGAL ASPECTS OF SELLING AND BUYING

EUROPEAN UNION—Cont’d

Exclusive dealing arrangements
—Cont’d
substantially lessening competi-
tion, 11:108
voluntary agreement, 11:106
Exports and imports, applicability to
export and import transactions,
11:56
Franchise relationship, 11:211
Government entities, exemption for
sales to, 11:70
Interstate commerce, what transac-
tions are in interstate commerce,
11:55
Licensor as party imposing resale
restrictions, 11:135
Member States, antitrust law, 11:212
Mergers, dual distributors and hori-
zontal mergers, 11:206
Nonprofit institutions, exemption for
sales to, 11:70
Patents
resale restrictions on patented
articles, 11:136
resale restrictions on patented
products, 11:184
tying, economic power when item
covered by patent, 11:90
Per se standard of legality, 11:2
Rebates by seller to buyer’s custom-
ers, 11:179
Reciprocal dealing, 11:115
Refusals to sell
accepting assurances or commit-
ments, 11:13
accuracy of information, 11:10
adequate representation in sales
area, 11:7
announced sales policies
generally, 11:15
antitrust liability, 11:19
defined, 11:16
opportunity to come into
compliance, 11:27
persuading buyer to comply,
11:25

principles of law, applicable,
11:17
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EUROPEAN UNION—Cont’d
Refusals to sell—Cont’d
announced sales policies—Cont’d
quality requirements, 11:18
reasons for refusing to sell,
11:20
antitrust liability, terms of dealer
agreements, 11:19
assurances or commitments from
buyer, 11:13
basis for refusal, 11:10
business format incompatible with
seller’s product or image,
11:7
commitments, 11:13
communications with competing
buyer
generally, 11:28-11:39
dealer terminations, standard of
law, 11:30
joint action, more than one
competing buyer, 11:33
joint action, what communica-
tions constitute, 11:31
legality of communication, rele-
vant principles, 11:29
purpose of refusal to sell, 11:32
refusal to sell as result of, 11:28
subsidiary of seller, competing
buyer as, 11:34
communications with competing
sellers
generally, 11:35-11:35
joint action
generally, 11:35
buyer standards, 11:38
competing sellers, 11:35-
11:38
creating orderly market or
course of dealing, 11:37
restraining competition, 11:36
creditworthiness of buyer, 11:6
cure, opportunity for, 11:12
curing faults by buyer, 11:12
dealer agreements
terms of, antitrust liability, 11:19
territorial and other restrictions,
11:21
dislike of buyer, 11:9

EUROPEAN UNION—Cont’d
Refusals to sell—Cont’d
faults, opportunity to cure, 11:12
future discount by buyer, 11:8
initial refusal, 11:6-11:14
joint action
Communications with compet-
ing buyer, above
Communications with compet-
ing sellers, above
large, but not monopolistic, sellers,
11:48
legal principles, applicable, 11:4,
11:17

minimum quantity not met, 11:6
minimum quantity not purchases,
11:6
monopolist seller’s refusal to deal
generally, 11:40-11:48
communications with competing
sellers, 11:39
competitors
monopolist’s status as
competitor, 11:45
requiring monopolist to deal
with competitors, 11:46
existence of monopoly power,
determination, 11:41
legitimate business reasons,
11:43
maintaining or enhancing
monopoly position, 11:44
notifying buyer of reasons for
refusal, 11:47
statutes and principles,
applicable, 11:40
unlawful obtaining or exercising
monopoly powers, 11:42
noncomplying buyer
generally, 11:15:11:27
Announced sales policies, above
notification of reasons for refusal,
11:11
notifying buyer of reasons, 11:11
previous sales to buyer, 11:14
pricing policies
assurances that buyer will abide
by, 11:23
discounting, 11:8
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LEGAL ASPECTS OF SELLING AND BUYING

EUROPEAN UNION—Cont’d
Refusals to sell—Cont’d

EUROPEAN UNION—Cont’d
Resale price restrictions—Cont’d

pricing policies—Cont’d
policing buyer’s selling prices,
11:26
suggested price, failure to
adhere to, 11:22
unsolicited assurances as
antitrust violation, 11:24
purpose of refusal to sell, 11:32
quality of buyer’s store, 11:6
quality of store, 11:6
quality requirements, 11:18
reasons for refusal, 11:6 et seq.,
11:11
sales area adequately represented,
11:7
seeking assurances or commit-
ments, 11:13
statutes, applicable, 11:4
tranship of product to other retail-
ers, 11:7
transshipment of products to other
retailers, 11:7
unilateral refusal, 11:8, 11:9
unilateral refusals
generally, 11:5-11:14
accuracy of information, 11:10
assurances or commitments
from buyer, 11:13
curing faults by buyer, 11:12
dislike of buyer, 11:9
notifying buyer of reasons,
11:11
previous sales to buyer, 11:14
price discounting, 11:8

Reputation undermining, as justifica-

tion for tying, 11:93

Resale price restrictions

generally, 11:161-11:186

adverse impact on competition,
11:165
agents or consignees, price control
through utilization of
generally, 11:180
factors used to determine
propriety, 11:180
alcoholic beverages, 11:164

Index-10

conditioning prices on adherence
to suggested resale prices,
11:174

conspiracy between seller and
competing buyers, evidence
supporting inference, 11:171
copyrighted products, 11:185
direct distribution system, 11:183
discounting buyers
complaints from other buyers,

termination in response to,
11:171

other evidence supporting infer-
ence of improper termina-
tion, 11:172
refusal to deal with, 11:169
influencing prices charged
generally, 11:172

persuasion, argument, and pres-
sure, 11:173

intermediate buyer, elimination of,
11:183

maximum vs. minimum prices,
11:163

national accounts, controlling
prices charged to, 11:181,
11:182

patented products, 11:184

penalties for unlawful resale price
maintenance, 11:186

permissibility, 11:161
persuasion, argument, and pres-
sure, 11:173
policing resale prices, 11:178
preticketing, 11:175
price advertising
generally, 11:176

seller advertising directly to
consumers, 11:177

price fixing, what constitutes,
11:162

price lists, 11:175
rebates from seller to buyer’s
customers, 11:179

servicing products, charges for,
11:166
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EUROPEAN UNION—Cont’d
Resale price restrictions—Cont’d
suggested prices
generally, 11:167
conditioning prices on adher-
ence to suggested prices,
11:174
distinguishing between price
suggestion and price fixing,
11:167
nonadhering buyers, refusal to
deal with, 11:169
outer limits, going beyond,
11:168
seller advertising directly to
consumers, 11:177
termination of discounting buyer,
11:170, 11:171
trademarked products, 11:185
Resale restrictions
Generally, 11:116-11:160
agency arrangements
generally, 11:132
territorial and customer restric-
tions, 11:134
arbitration or settlement of
disputes among buyers
generally, 11:139-11:141
seller controlled or owned by
buyers, effect of, 11:141
seller’s involvement in dispute
among buyers, effect of,
11:140
seller’s participation in arrange-
ment among buyers, effect
of, 11:139
consignment arrangements
generally, 11:133
territorial and customer restric-
tions, 11:134
consumer safety as valid business
purpose, 11:149
dual distributors
generally, 11:159
nonprice restrictions as vertical
or horizontal, 11:160
erosion of market share, stopping,

as valid business purpose,
11:147

EUROPEAN UNION—Cont’d
Resale restrictions—Cont’d
free riding, discouraging, as valid
business purpose, 11:148
interbrand competition, 11:119
intrabrand competition, 11:120
least restrictive restraints, adoption
by seller, 11:150, 11:151
licensor as party imposing restric-
tions, 11:135
location clauses and antitrust risk
generally, 11:156
testing legality, 11:157
unlawful clauses, 11:158
market share, role of and rule of
reason
seller’s competitors, 11:143
seller’s market share, 11:142
new product introduction as valid
business purpose, 11:146
nonprice restrictions
motivation by seller or buyer,
11:137, 11:138
patented articles, 11:136
price specifications, 11:127
primary area of responsibility
clause and antitrust risk
generally, 11:152
testing legality, 11:153
products liability avoidance as
valid business purpose,
11:149
profit pass-over clauses and
antitrust risk
generally, 11:154
testing legality, 11:155
unlawful clauses, 11:155
promotional or postsale services as
valid business purpose,
11:148
purpose, role of
generally, 11:144-11:149
consideration of purpose in
imposing resale restric-
tions, 11:144
quality control as valid business
purpose, 11:149
source of restraint as affecting
legality, 11:137
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EUROPEAN UNION—Cont’d
Resale restrictions—Cont’d
valid business purpose
generally, 11:145
consumer safety and products
liability, 11:149
erosion of market share, stop-
ping, 11:147
free riding, discouraging, 11:148
new product introduction,
11:146

promotional or postsale services,
11:148
quality control, 11:149
warranty obligations, 11:149
vertical customer restrictions
generally, 11:128
anticompetitive purposes,
11:130
least restrictive restraints, adop-
tion by seller, 11:150,
11:151
legality, how determined, 11:131
licensing arrangements, treat-
ment under antitrust law,
11:135
valid business purposes, 11:129
vertical nonprice resale restrictions
generally, 11:116

exclusive territory for buyer,
fitting together with, 11:117

per se illegality vs. rule of rea-
son, 11:118

reasonableness, factors
considered, 11:121

rule changes, 11:122

Supreme Court rule of analysis,
11:122

vertical or horizontal restraint, fac-
tors in determining, 11:138

vertical territorial restrictions
generally, 11:123
anticompetitive purposes,
11:125

least restrictive restraints, adop-
tion by seller, 11:150,
11:151

legality, how determined, 11:126
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EUROPEAN UNION—Cont’d
Resale restrictions—Cont’d
vertical territorial restrictions
—Cont’d
licensing arrangements, treat-
ment under antitrust law,
11:135
price specifications, 11:127
valid business purposes, 11:124
warranty obligations as valid busi-
ness purpose, 11:149
Robinson Patman Act
conditions leading to passage of,
11:50
covered practices, 11:51
damages, proof by private plaintiff
in order to recover, 11:75
elements of violation of § 2(a),
11:52
enforcement
government efforts, 11:72
private plaintiffs, 11:73
private plaintiffs, enforcement by
generally, 11:73
proof in order to recover dam-
ages, 11:75
standing, 11:74
standing to sue, private plaintiff,
11:74
Rule of reason as standard of legality,
11:2
Standard of legality
generally, 11:2
per se illegality vs. rule of reason
distribution practices
dual distribution, 11:196 et
seq.
vertical nonprice resale restric-
tions, 11:118
Standing
Robinson-Patman Act, enforce-
ment by private plaintiff,
11:74
tying arrangements, challenge to,
11:99
Trademarked products, resale price
restrictions, 11:185
Tying
Generally, 11:77-11:114



INDEX

EUROPEAN UNION—Cont’d
Tying—Cont’d
actual sale or lease, absence of,
11:84
approval of related items by seller,
11:98
competition, necessary effect on,
11:91
copyright, economic power when
item covered by, 11:90
economic power or leverage,
necessity for
generally, 11:89
item covered by patent, copy-
right, or trademark, 11:90
foreign countries, all tie-in sales in,
11:95
full line, requiring buyer to
purchase, 11:96
inducing buyer to purchase or lease
second item, 11:86
justification
generally, 11:92
new competitor trying to enter
market, 11:94
proper functioning of item A,
11:93
reputation, undermining, 11:93
lower cost when second item
purchased or leased, 11:87
new competitor trying to enter
market, as justification, 11:94
patent, economic power when item
covered by, 11:90
penalties, 11:100
per se violation of antitrust laws,
11:78
quality specifications, related items
required to meet, 11:98
related or separate items
generally, 11:79
examples, 11:82, 11:83
normally sold as unit or pack-
age, 11:81
when are two items separate
items for tying purposes,
11:80
reputation, undermining, as
justification, 11:93

EUROPEAN UNION—Cont’d
Tying—Cont’d
separate items
inducing buyer to purchase or
lease second item, 11:86
lower cost when second item
purchased or leased, 11:87
purchase without coercion,
11:88
sale or lease of separate items,
when considered tying,
11:85 et seq.
single state, all tie-in sales in,
11:95
standing to challenge, 11:99
third party, specified, requiring
purchase of item B from,
11:97
trademark, economic power when
item covered by, 11:90
unit or package, items normally
sold as, 11:81

EXCLUSIVE DEALING
ARRANGEMENTS
Generally, 4:40-4:55

Assuring proper service, promotion,
or inventory, 4:52

Buyer’s refusal to accept, 4:45
Commodities

intangibles vs. commodities, 4:43

what constitutes commodity, 4:44
Commodities for purposes of, 4:6
Express condition, absence of, 4:46
Foreign countries, all sales in, 4:54
Justifications

assuring proper service, promotion,
or inventory, 4:52

new or small competitor seeking
market penetration or
viability, 4:51
not all competitors excluded, 4:53
not all sales included, 4:53
Market power, seller’s, 4:50
New or small competitor seeking
market penetration or viability,
4:51
Not all competitors excluded, 4:53
Not all sales included, 4:53

Index-13



EXCLUSIVE DEALING
ARRANGEMENTS—Cont’d

Penalties, 4:54

Permissibility, 4:40

Price concessions, 4:48

Purchase or lease of item only from
seller, 4:41

Requirements contracts, 4:42

Seller’s refusal to sell without, 4:45

Single state, all sales in, 4:54

Substantially lessening competition,
4:49

Unreasonableness, 1:29

Voluntary agreement, 4:47

EXPORTS AND IMPORTS
Robinson-Patman Act, applicability
to export and import transac-
tions, 3:8

FARM EQUIPMENT
State farm equipment dealer laws,
App. Q
FEDERAL TRADE COMMISSION
ACT
Fred Meyer Guides, App. E
FTC rule. Franchise Relationship,
this index
Proscriptions under § 5, 1:5
Statement of Basis and Purpose, and
Final Amended and Revised
Trade Regulation Rule (16
C.F.R. Pts 436 and 437 (2007)),
App. 1
Text of selected provisions, App. D

FRANCHISE RELATIONSHIP
Generally, 9:1-9:100
Antitrust law
special or distinctive treatment
under, 9:49
termination of franchise, 9:75
Approved suppliers
financial interest, franchisor’s,
9:69
requiring purchases from, 9:68
Business opportunity
FTC’s final Business Opportunity
Rule
definition of business
opportunity, 9:28

Index-14

LEGAL ASPECTS OF SELLING AND BUYING

FRANCHISE RELATIONSHIP
—Cont’d
Business opportunity—Cont’d
FTC’s final Business Opportunity
Rule—Cont’d
disclosure obligations, 9:30,
9:32
impact on franchisors, distribu-
tors, and business
opportunity sellers, 9:29
preemption, 9:32
prohibited actions, 9:31
recordkeeping, 9:32
state laws, relation to franchises,
9:27
table of laws, App. L
Business opportunity, FTC rule, 9:23
et seq.
Ceasing selling to franchisees, 7:9
Community of interest, state law
definitions, 9:35
Competitor, franchisor as, 9:57
Congressional regulation, 9:98
Covenants
duration, post-term covenants,
9:78
enforcement of franchise covenant,
franchisor interests support-
ing, 9:77
geographic scope, 9:79
non-compete, 9:76
overbreadth, 9:80
Definitions, 9:2, 9:33
Disapprovals by franchisor, grounds
for, 9:54
Disclosure requirements
FTC rule, below
state law, 9:89
when must disclosure be provided,
9:94
who must make disclosure, 9:92
who must receive disclosure, 9:93
Discrimination
among franchisees, 9:70
in favor of franchisees, 9:71
Distributing products through other
channels within franchisee’s
market area, 9:59
Duration, post-term covenants, 9:78



INDEX

FRANCHISE RELATIONSHIP

—Cont’d
Earnings claims, 9:91
EU law treatment, 11:211
Exclusive territorial rights, 9:60
Exemptions under state laws, 9:42 et
seq.
Existing franchisee, exemption for
transactions with, 9:44
Fees in state law definitions, 9:37,
9:41
Fiduciary duties, 9:83
Financial institutions, sales by,
exemption, 9:46
Fractional franchise exemption, 9:14
FTC rule
generally, 9:4, 9:12, 9:14, 9:15,
9:17-9:21, 9:23, 9:86, 9:87
applicability, 9:3
business opportunity
generally, 9:23
new business element, 9:24

outlet/account/locations/buy-
back element, 9:25
required payment element, 9:26
solicitation, 9:24
consequences of failure to comply,
9:97
definition of franchise
generally, 9:4
avoiding definition, principal
means, 9:11
disclosure requirements
generally, 9:86
categories of information, 9:90
currentness of disclosures, 9:87
when must disclosure be
provided, 9:94
who must make disclosure, 9:92
who must receive disclosure,
9:93
disclosures
required, 9:94
time frame, 9:90
earnings claims, 9:91
exemptions from coverage
generally, 9:13

FRANCHISE RELATIONSHIP

—Cont’d
FTC rule—Cont’d
exemptions from coverage
—Cont’d
fractional franchise exemption,
9:14
insiders exemption, 9:21
large franchisee exemption, 9:20
large investment exemption,
9:19
leased department exemption,
9:15
minimal investment exemption,
9:16
oral agreements, 9:17
other possible exemptions, 9:22

petroleum marketers and resell-
ers exemption, 9:18
new business element, 9:24
package franchises, 9:5
preemption of state law, 9:95
product franchises, 9:6
required payment element
generally, 9:10
avoidance, 9:12
significant control/assistance ele-
ment, 9:8, 9:9
trademark element
generally, 9:7

FTC’s final Business Opportunity
Rule
definition of business opportunity,
9:28
disclosure obligations, 9:30, 9:32
impact on franchisors, distributors,
and business opportunity sell-
ers, 9:29
preemption, 9:32
prohibited actions, 9:31
recordkeeping, 9:32
Geographic scope of covenants, 9:79
Good faith and fair dealing, duty of,
9:84
Insiders exemption, 9:21
Judicial officers, sales by, exemption,
9:46
Large franchisee exemption, 9:20
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FRANCHISE RELATIONSHIP

—Cont’d
Large franchisor/experience exemp-
tion, 9:43
Large investment exemption, 9:19
Leased department exemption, 9:15
Liability for acts of franchisees, 9:85
Market area of existing franchisee
distributing products through other
channels, 9:59
granting franchise within, 9:58
Marketing plan or system, state law
definitions, 9:34
Minimal investment exemption, 9:16
Nature of, 9:1
Non-compete covenants, 9:76
Nonrenewal. Termination or nonre-
newal of franchise, above

Offer or sale of franchise, applicabil-
ity of state law, 9:88

Oral agreements exemption, 9:17

Outlet/account/locations/buy-back
element, 9:25
Own account, sale for, exemption,
9:45
Package franchises, 9:5
Petroleum marketers and resellers
exemption, 9:18
Post-term covenants
duration, 9:78
other obligations, 9:81
Preemption of state law, 9:95
Product franchises, 9:6
Product purchases from franchisor,
mandatory, 9:61
Refusal to deal with proposed
transferee, 9:53

Refusal to sell to proposed
franchisee, 9:50

Registration/disclosure. State laws,
below

Required payment element
generally, 9:10, 9:12
business opportunity, 9:26

Resale restrictions, 9:56

Sale of franchise
other franchisees

opposition by, 9:51

Index-16
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FRANCHISE RELATIONSHIP

—Cont’d
Sale of franchise—Cont’d
other franchisees—Cont’d
vetoing franchisor’s decision,
9:52
refusal to sell, 9:50
securities laws implications, 9:100
Securities law implications, sale of
franchise, 9:100
Significant control/assistance ele-
ment, FTC rule, 9:8, 9:9
Special duties owed to franchisees
generally, 9:82
fiduciary duty, 9:83
good faith and fair dealing, 9:84
State laws
applicability, 9:3
avoiding state franchise defini-
tions, 9:40
business opportunity laws, relation
to franchises, 9:27
community of interest, 9:35
consequences of failure to comply,
9:97
exemptions, 9:42 et seq.
franchise defined, 9:33
franchise fee element
generally, 9:37
ways of avoiding, 9:41
judicial officers and financial
institutions, sales by, exemp-
tion, 9:46
large franchisor/experience exemp-
tion, 9:43
marketing plan or system, 9:34
miscellaneous exemptions
generally, 9:47
exemptions not fitting into cate-
gories, 9:48
offer or sale of franchise, 9:88
own account, sale for, exemption,
9:45
preemption, 9:95
registration/disclosure require-
ments, 9:89
registration/disclosure variations,
9:38
substantive law requirements, 9:96



INDEX

FRANCHISE RELATIONSHIP
—Cont’d
State laws—Cont’d
table of laws

business opportunity laws, App.
L

sales laws, App. J
termination laws, App. K
trademark element, 9:36
transactions with existing
franchisee, exemption for,
9:44
transfers of franchise, 9:55
variations in state law definitions,
9:38, 9:39
Termination or nonrenewal of
franchise
generally, 9:72
antitrust violations, 9:75
good cause, what constitutes, 9:73
remedies on termination without
good cause, 9:74
Territorial rights, exclusive, 9:60
Trademarks
as separate tying item, 9:63
FTC rule, above
market power, franchisor’s
trademark presumed to
confer, 9:64
satisfying trademark element in
state law definitions, 9:36
Transfer of franchise
disapprovals by franchisor, 9:54
refusal to deal with proposed
transferee, 9:53
state laws regulating, 9:55
Tying
Approved suppliers, above
coercion element, when satisfied,
9:66
franchise itself as tying item, 9:62
franchise or trademark package,
providing as justification,
4:33
franchise-related items, 4:16
justifications, 9:67
market power
franchisor’s trademark
presumed to confer, 9:64

FRANCHISE RELATIONSHIP
—Cont’d
Tying—Cont’d
market power—Cont’d
satisfying market power ele-
ment, 9:65
product purchases from franchisor,
mandatory, 9:61
trademark as separate tying item,
9:63
Uniform Franchise Offering Circular,
disclosure requirements, 9:3,
9:86, 9:87, 9:89-9:93
Variations in state law definitions,
9:38, 9:39
Vicarious liability for acts of
franchisees, 9:85

GOOD FAITH
Contractual obligations, 10:42
Franchise relationship, 9:84

GOODWILL
Undermining, as justification for
tying, 4:31
GOVERNMENT ENTITIES

Robinson-Patman Act, exemption for
sales to, 3:31

INTELLECTUAL PROPERTY

Licensing of intellectual property,
antitrust guidelines, App. G

INTERSTATE COMMERCE
Robinson-Patman Act, what transac-
tions are in interstate commerce,
3:7
State antitrust laws as burden on,
10:3

JOINT ACTION
Refusals to Sell, this index

LEGALITY
Standard of Legality, this index

LICENSES
Intellectual property, licensing of,
antitrust guidelines, App. G

Resale restrictions, licensor as party
imposing restrictions, 5:23, 5:24
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MARKET DIVISION

Per se illegality, horizontal market
division, 1:19

MERGERS

Dual distributors and horizontal
mergers, 8:20

MONOPOLIST SELLERS
Refusals to Sell, this index

MOTOR VEHICLE DEALERS
Ceasing selling to, 7:7

State motor vehicle dealer laws, App.

N

NONCOMPETE AGREEMENTS
Antitrust, this index

NONPROFIT INSTITUTIONS

Robinson-Patman Act, exemption for
sales to, 3:31

PATENTS

Resale restrictions on patented
articles, 5:24

Resale restrictions on patented
products, price restrictions, 6:27

Tying, economic power when item
covered by patent, 4:27

PER SE ILLEGALITY
Standard of Legality, this index

PERMISSIBLE PRICES
Robinson-Patman Act, this index

PETROLEUM DEALERS
Ceasing selling to, 7:8
State petroleum dealer laws, App. O

PREEMPTION OF STATE LAW
Antitrust laws, 10:2
Franchise laws, 9:95
FTC’s final Business Opportunity

Rule, 9:32
PRICE-FIXING

Horizontal price-fixing as illegal per
se, 1:16

Vertical price-fixing as illegal per se,
1:15
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PRICES
Discrimination
Dual Distribution, this index
Robinson-Patman Act, this index
Pricing policies. Refusals to Sell, this
index
Resale Price Restrictions, this index
Robinson-Patman Act, this index
Suggested prices. Resale Price
Restrictions, this index

PROMOTIONAL ALLOWANCES
AND SERVICES

Robinson-Patman Act, this index

QUOTAS

Ceasing selling to buyer, failure to
meet sales quota, 7:21

REBATES

Seller’s rebates to buyer’s customers,
6:22

RECIPROCAL DEALING
Generally, 4:56
European Union, 11:115
Per se illegality, 1:20

REFUSALS TO SELL
Generally, 2:1-2:47
Accuracy of information, 2:9
Announced sales policies
generally, 2:14
antitrust liability, 2:18
defined, 2:15
European Union, 11:15-11:27
opportunity to come into compli-
ance, 2:26
persuading buyer to comply, 2:24
pricing policies, below
principles of law, applicable, 2:16
quality requirements, 2:17
reasons for refusing to sell, 2:19
Antitrust liability, terms of dealer
agreements, 2:18
Assurances or commitments from
buyer, 2:12
Business format incompatible with
seller’s product or image, 2:6
Ceasing Selling to Buyer, this index



INDEX

REFUSALS TO SELL—Cont’d

Communications with competing
buyer
generally, 2:27-2:38
dealer terminations, standard of
law, 2:29
European Union, 11:28-11:39
joint action
more than one competing buyer,
2:32
what communications constitute,
2:30
legality of communication, rele-
vant principles, 2:28
purpose of refusal to sell, 2:31
refusal to sell as result of, 2:27
subsidiary of seller, competing
buyer as, 2:33
Communications with competing
sellers
generally, 2:34-2:38
joint action
generally, 2:34
buyer standards, 2:37
creating orderly market or
course of dealing, 2:36
restraining competition, 2:35
Curing faults by buyer, 2:11
Dealer agreements
terms of, antitrust liability, 2:18
territorial and other restrictions,
2:20
Dislike of buyer, 2:8
European Union, generally, 11:5-
11:14
Initial refusal, 2:4
Joint action
Communications with competing
buyer, above
Communications with competing
sellers, above
Large, but not monopolistic, sellers,
2:47
Legal principles, applicable, 2:2,
2:16

Monopolist seller’s refusal to deal
generally, 2:38-2:47

communications with competing
sellers, 2:38

REFUSALS TO SELL—Cont’d

Monopolist seller’s refusal to deal
—Cont’d
competitors
monopolist’s status as competi-
tor, 2:44
requiring monopolist to deal
with competitors, 2:45
European Union, 11:40-11:48
existence of monopoly power,
determination, 2:40
legitimate business reasons, 2:42
maintaining or enhancing
monopoly position, 2:43
notifying buyer of reasons for
refusal, 2:46
statutes and principles, applicable,
2:39
unlawful obtaining or exercising
monopoly powers, 2:41
Noncomplying buyer
generally, 2:14-2:26
Announced sales policies, above
Notifying buyer of reasons, 2:10
Previous sales to buyer, 2:13
Pricing policies
assurances that buyer will abide
by, 2:22
discounting, 2:7
policing buyer’s selling prices,
2:25
suggested price, failure to adhere
to, 2:21
unsolicited assurances as antitrust
violation, 2:23
Purpose of refusal to sell, 2:31
Quality requirements, 2:17
Reasons for refusal, 2:5 et seq.
Sales area adequately represented,
2:6
Scope of chapter, 2:1
Statutes, applicable, 2:2
Termination of buyer. Ceasing Sell-
ing to Buyer, this index
Transshipment of products to other
retailers, 2:6
Unilateral refusals
generally, 2:3-2:13
accuracy of information, 2:9
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REFUSALS TO SELL—Cont’d
Unilateral refusals—Cont’d

assurances or commitments from
buyer, 2:12

business format incompatible with
seller’s product or image, 2:6

curing faults by buyer, 2:11

dislike of buyer, 2:8

European Union, 11:5-11:14

initial refusal, 2:4

notifying buyer of reasons, 2:10

previous sales to buyer, 2:13

price discounting, 2:7

reasons for refusal, 2:5 et seq.

sales area adequately represented,
2:6

transshipment of products to other
retailers, 2:6

REPUTATION
Undermining, as justification for
tying, 4:30, 4:31

REQUIREMENTS CONTRACTS
Contracts, this index

RESALE PRICE RESTRICTIONS
Generally, 6:1-6:29
Adverse impact on competition, 6:5

Agents or consignees, price control
through utilization of
generally, 6:23
factors used to determine propriety,
6:24
Alcoholic beverages, 6:4
Competitive allowances, 6:16

Conditioning prices on adherence to
suggested resale prices, 6:15

Conspiracy between seller and
competing buyers, evidence sup-
porting inference, 6:12

Copyrighted products, 6:28

Direct distribution system, 6:26

Discounting buyers

complaints from other buyers,
termination in response to,
6:12

other evidence supporting infer-
ence of improper termination,
6:12
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RESALE PRICE RESTRICTIONS
—Cont’d
Discounting buyers—Cont’d
refusal to deal with, 6:10
European Union, 11:161-11:186
Influencing prices charged
generally, 6:13
competitive allowance or other
form of price support, 6:16
persuasion, argument, and pres-
sure, 6:14
Intermediate buyer, elimination of,
6:26
Maximum vs. minimum prices, 6:3
National accounts, controlling prices
charged to, 6:25
Patented products, 6:27
Penalties for unlawful resale price
maintenance, 6:29
Permissibility, 6:1
Persuasion, argument, and pressure,
6:14
Policing resale prices, 6:21
Preticketing, 6:18
Price advertising
generally, 6:19
seller advertising directly to
consumers, 6:20
Price fixing, what constitutes, 6:2
Price lists, 6:18
Price promotions, 6:17
Price supports, 6:16
Rebates from seller to buyer’s
customers, 6:22
Servicing products, charges for, 6:6
Suggested prices
generally, 6:7
conditioning prices on adherence
to suggested prices, 6:15
distinguishing between price sug-
gestion and price fixing, 6:8
nonadhering buyers, refusal to deal
with, 6:10
outer limits, going beyond, 6:9
seller advertising directly to
consumers, 6:20
Termination of discounting buyer,
6:11, 6:12
Trademarked products, 6:28
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RESALE RESTRICTIONS

Generally, 5:1-5:52
Agency arrangements
generally, 5:20
European Union, 11:132-11:134
territorial and customer restric-
tions, 5:22
Arbitration or settlement of disputes
among buyers
generally, 5:27-5:29
European Union, 11:139-11:141
seller controlled or owned by buy-
ers, effect of, 5:29
seller’s involvement in dispute
among buyers, effect of, 5:28
seller’s participation in arrange-
ment among buyers, effect of,
5:27
Business purpose. Valid business
purpose, below
Consignment arrangements
generally, 5:20
territorial and customer restric-
tions, 5:22
Consumer safety as valid business
purpose, 5:38
Customer restrictions. Vertical
customer restrictions, below
Dual distributors
generally, 5:51
nonprice restrictions as vertical or
horizontal, 5:52
Entering new territory or selling to
new class of customers as valid
business purpose, 5:35
Erosion of market share, stopping, as
valid business purpose, 5:36
Free riding, discouraging, as valid
business purpose, 5:37
Interbrand competition, 5:4
Intrabrand competition, 5:5
Least restrictive restraints, adoption
by seller, 5:40, 5:41
Licensor as party imposing restric-
tions, 5:23, 5:24
Location clauses and antitrust risk
generally, 5:48
European Union, 11:156-11:158
testing legality, 5:49

RESALE RESTRICTIONS—Cont’d

Location clauses and antitrust risk
—Cont’d
unlawful clauses, 5:50
Market share, role of and rule of rea-
son
seller’s competitors, 5:31
seller’s market share, 5:30
New product introduction as valid
business purpose, 5:34
Nonprice restrictions
motivation by seller or buyer, 5:25
Vertical nonprice resale restric-
tions, below

Patented articles, 5:24
Price restrictions. Resale Price
Restrictions, this index
Price specifications, 5:15
Primary area of responsibility clause
and antitrust risk
generally, 5:42
testing legality, 5:43
unlawful clauses, 5:44
Products liability avoidance as valid
business purpose, 5:38
Profit pass-over clauses and antitrust
risk
generally, 5:45
European Union, 11:154, 11:155
testing legality, 5:46
unlawful clauses, 5:47
Promoting distribution of goods as
valid business purpose, 5:39
Promotional or postsale services as
valid business purpose, 5:37
Purpose, role of
generally, 5:32-5:39
consideration of purpose in impos-
ing resale restrictions, 5:32
Valid business purpose, below
Quality control as valid business
purpose, 5:38
Settlement. Arbitration or settlement
of disputes among buyers, above
Source of restraint as affecting legal-
ity, 5:25
Territorial restrictions. Vertical ter-
ritorial restrictions, below
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RESALE RESTRICTIONS—Cont’d
Valid business purpose

generally, 5:33

consumer safety and products
liability, 5:38

entering new territory or selling to
new class of customers, 5:35

erosion of market share, stopping,
5:36

free riding, discouraging, 5:37

new product introduction, 5:34

promoting distribution of goods,
5:39

promotional or postsale services,
5:37

quality control, 5:38

warranty obligations, 5:38

Vertical customer restrictions

generally, 5:16

anticompetitive purposes, 5:18

European Union, 11:128-11:131

least restrictive restraints, adoption

by seller, 5:40, 5:41
legality, how determined, 5:19
licensing arrangements, treatment
under antitrust law, 5:23
valid business purposes, 5:17
Vertical nonprice resale restrictions
generally, 5:1
European Union, 11:116-11:122
exceptions to Schwinn rule, 5:9

exclusive territory for buyer, fitting

together with, 5:2
per se illegality vs. rule of reason,

reasonableness, factors considered,

5:6
rule changes, 5:7-5:10
rule of reason, return to, 5:10

Vertical or horizontal restraint, fac-
tors in determining, 5:26

Vertical territorial restrictions
generally, 5:11
anticompetitive purposes, 5:13
European Union, 11:123-11:127

least restrictive restraints, adoption

by seller, 5:40, 5:41
legality, how determined, 5:14
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RESALE RESTRICTIONS—Cont’d

Vertical territorial restrictions
—Cont’d
licensing arrangements, treatment
under antitrust law, 5:23
price specifications, 5:15
valid business purposes, 5:12
Warranty obligations as valid busi-
ness purpose, 5:38

ROBINSON-PATMAN ACT

Amendment to Clayton Act, § 2,
App. C
Brokerage payments, unlawful, ele-
ments of, 3:20
Buyer violations
generally, 3:32
knowingly inducing or receiving
unlawful price discrimination,
3:33
unlawful promotional allowance or
service, buyer liability, 3:34
Changed conditions defense, how can
seller establish, 3:30
Commodities
for purposes of act, 4:6
what are commodities of like grade
and quality, 3:13
what are transactions in commodi-
ties, 3:9
Competitive injury
elements of competitive injury to
competitors of seller, 3:16

elements of competitive injury to
customers of seller
generally, 3:17
rebutting inference of competi-
tive injury, 3:18
what kind constitute violations,
3:15
Conditions leading to passage of, 3:2

Cost justification defense, how can
seller establish, 3:29

Covered practices, 3:3

Damages, proof by private plaintiff in
order to recover, 3:38

Defenses to charges of price
discrimination

generally, 3:27
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ROBINSON-PATMAN ACT
—Cont’d
Defenses to charges of price
discrimination—Cont’d
changed conditions defense, how
can seller establish, 3:30
cost justification defense, how can
seller establish, 3:29
meeting competition defense, how
can seller establish, 3:28
Discrimination in price, what consti-
tutes, 3:5
Distribution of goods, impact on,
3:39
Dual distributors, 8:22, 8:26
Elements of violation of § 2(a)
generally, 3:4
availability of lower price as
defense, 3:6
Commodities, above
discrimination in price, what con-
stitutes, 3:5
export and import transactions,
applicability, 3:8
higher and lower priced sales not
contemporaneous, 3:12
interstate commerce, what transac-
tions are in, 3:7
purchaser, who is, 3:11
sale, what constitutes, 3:10
End users, charging lower prices than
resellers, 3:14
Enforcement
government efforts, 3:35
private plaintiffs, 3:36
Export and import transactions,
applicability, 3:8
Functional discounts, 3:19
Government entities, exemption for
sales to, 3:31
Higher and lower priced sales not
contemporaneous, 3:12
Interstate commerce, what transac-
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SECURITIES
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Federal Trade Commission Act, § 5
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1:25
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Market considerations, 1:12, 1:13
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required to meet, 4:37
Related or separate items
generally, 4:10
examples, 4:13, 4:14
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