Index

ABSENCE
Business records, absence of entry in records of regularly conducted activity,
§79:9
Confessions in absence of counsel, § 86:16
Continuances, this index
Death, presumption after five years’ absence, § 52:4
Judge, absence during trial, § 11:28
Public records, absence of record or entry, § 80:9
Speedy trial, absence or unavailability of defendant, § 94:16

ABUSE OF DISCRETION
Meaning of, § 9:25

ACCIDENT RECONSTRUCTION
Expert testimony, § 70:2

ACCOMPLICES
Competency of accomplice, § 35:11
Confrontation of witnesses, accomplice confessions, § 82:6
Cross-examination, § 38:14
Jury instructions, § 102:8
Other bad acts or offenses, use to corroborate accomplice, § 44:16
Questions of law and fact, accomplice testimony, § 15:46
Testimony of accomplice, § 92:19

ACCOUNTANTS
Communications by client, § 48:12

ACKNOWLEDGMENTS
Authentication of acknowledged documents, § 61:11

ACQUIESCENCE
Inferences in civil cases, § 55:4

ADDITUR
Inadequate damages, § 99:37

ADMISSIBILITY OF EVIDENCE
Relevancy and Admissibility, this index

ADMISSIONS
Generally, § 85:1 to 85:18
Adoptive admissions, § 53:5, 85:5
Agent, statement by, § 85:7
Attorneys, statements or admissions
during trial, § 2:22
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ADMISSIONS—Cont’d
Attorneys, statements or admissions—Cont’d
extrajudicial, § 2:23
Authorized person, statement by, § 85:6
Best evidence rule, written admission of party, § 63:10
Coconspirator statement, § 85:8
Compromise, § 85:13
Continuance, admissions to avoid, § 85:9
Employee, statement by, § 85:7
Guilty plea, withdrawn, § 85:16
Impeachment of admissions, § 85:18
Judgment, offer of, § 85:14
Judicial admissions, § 85:11
Medical and similar expenses, payment of, § 85:15
Nolo contendere, § 85:16
Nonhearsay, § 77:6
Offer of judgment, § 85:14
Offer to compromise, § 85:13
Party opponent, § 85:1
Party’s own statement, § 85:4
Plea discussions, § 85:16
Procedure in proving, § 85:3
Questions of law and fact, weight to be given, § 15:44
Rebuttal of admissions, § 85:17
Request for admissions, § 85:10
Self-incrimination, privilege against, § 49:12
Silence, admissions by, § 85:5
Subject matter, § 85:2
Subsequent remedial measures, § 85:12
Words or conduct, § 85:2

AFFIDAVITS
Hearsay, § 76:11
Probation revocation, affidavit in support of petition, § 110:10

AFFIRMATIVE DEFENSES
Burden of proof in criminal cases, § 24:11
Entrapment, § 93:13
Insanity, § 93:15

AGE
Capacity to make confession, young age of accused, § 86:22
Nonexpert opinion evidence, age of person or thing, § 67:14

AGENTS AND AGENCY
Admissions, statement by agent, § 85:7
Attorney as agent of client, § 2:7

ALCOHOLIC BEVERAGES
Intoxicants and Intoxication, this index

Index-2



INDEX

ALIASES
Impeachment of witnesses, § 39:14

ALIBI
Burden of proof in criminal cases, § 24:8
Defenses in criminal cases, § 93:3
Other bad acts or offenses, use to disprove alibi, § 44:14
Prosecution discovery of alibi witnesses, § 88:26
Questions of law and fact, § 15:41

ALTERNATE JURORS
Civil cases, § 17:25
Criminal cases, § 17:24
Replacing juror with alternate, § 20:5

AMENDMENTS
Charge, amending before submission to fact finder, § 92:32
Judgment, motion to amend or modify, § 111:2
Pleadings or information
amending during trial, § 13:12
continuance, grounds for, § 14:11
Verdict, amendment of, § 107:16

ANCIENT DOCUMENTS
Authentication, § 61:21
Hearsay exception, § 78:22

APPEAL AND REVIEW
Bail pending appeal, § 92:29, 113:18
Batson challenges to jury selection, § 19:10
Bench t trials
clearly erroneous rule, § 16:29
reversal for erroneous reception or exclusion of evidence, § 16:7
standard of review of findings, § 16:29
Briefs and abstracts, § 113:15
Closing argument, standard of review, § 103:11
Collateral orders, trial court jurisdiction, § 113:17
Confrontation of witnesses, preserving issue for appeal, § 82:14
Contempt, appeal and bail, § 7:13
Defendant’s right to appeal, notification, § 109:12
EFiling, § 113:16
Filing record, § 113:14

Impeachment by prior conviction, effect of appeal or reversal, § 41:8

New trial motion, appeal of order
civil cases, § 111:6
criminal cases, § 112:8

Notice of appeal
generally, § 113:6
after post-trial motions, § 113:10
contents, § 113:7
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APPEAL AND REVIEW—Cont’d
Notice of appeal—Cont’d
service of notice, § 113:8
time to file
generally, § 113:9
after post-trial motions, § 113:10
Objections, grounds on appeal, § 31:12
Opening statements, references to appellate review of case, § 21:9
Perfecting appeal
generally, § 113:1 to 113:19
briefs and abstracts, § 113:15
collateral orders, trial court jurisdiction, § 113:17
criminal cases, § 113:4
cross-appeals, § 113:2
dependency-neglect cases, § 113:4
duty of counsel
generally, § 113:3
defense counsel, criminal and dependency-neglect cases, § 113:4
notice of appeal, above
petition for review in criminal cases, need for, § 113:19
points on appeal, statement of, § 113:13
record on appeal, below
state, appeals by, § 113:5
supersedeas, stay and bail pending appeal, § 113:18
time for docketing, § 113:14
transcript of testimony, § 113:12
Petition for review in criminal cases, need for, § 113:19
Points on appeal, statement of, § 113:13
Rape shield evidence, interlocutory appeal, § 45:10
Record on appeal
designation of record, § 113:11
eFiling, § 113:16
filing record, § 113:14
Release pending appeal, § 109:55
Sentence, appeal of, § 109:61
Supersedeas and stay, § 113:18
Time for docketing, § 113:14
Transcript of testimony, § 113:12
Trial notebook, errors for appeal, § 10:24
Voluntarily paying judgment, mootness of appeal, § 108:9

APPEARANCES
Attorney’s authority to appear, § 2:17

APPOINTMENT OF COUNSEL
Generally, § 3:19
Attorney’s fees for appointed counsel, § 92:27
Duties owed by appointed counsel, § 90:10
Right to Counsel, this index
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ARREST
Confessions in Criminal Cases, this index
Flight, escape or efforts to avoid arrest, § 56:3
Force, use of, making arrest or preventing escape, § 93:6
Illegal arrest
pretrial identification, § 87:5
proceedings after, § 87:2
Impeachment of witnesses, § 39:28
Inferences, efforts to avoid arrest, § 56:3

ARSON
Presumptions, § 51:17

ASSAULT
Witness, juror, or judge, § 11:26

ASSENT
Questions of law and fact, § 15:22

ATTORNEY-CLIENT AND WORK PRODUCT PRIVILEGES
Generally, § 47:1 to 47:15
Claiming privilege, § 47:9
Confidential communications
generally, § 47:4
corporate officers and employees, § 47:6
relationship of communication to matter for which attorney was employed,
§ 47:5
Corporate officers and employees, confidential communications, § 47:6
Crime-fraud exception, § 47:10
Ethical duty to preserve client’s confidences and secrets, § 47:3
Exceptions to privilege
generally, § 47:8
crime-fraud exception, § 47:10
Existence of attorney-client relationship, § 47:2
Inadvertent disclosure, § 47:12
Joint defense privilege, § 47:7
Multi-party situations, § 47:7
Relationship of communication to matter for which attorney was employed,
§ 47:5
Termination of privilege, § 47:12
Waiving privilege
generally, § 47:11
work product privilege, § 47:15
Work product
generally, § 47:13
waiver, § 47:14

ATTORNEYS AT LAW
Generally, § 2:1 et seq.
Additional counsel, employment of, § 2:14
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ATTORNEYS AT LAW—Cont’d
Admissions
during trial, § 2:22
extrajudicial, § 2:23
Adverse interest, communicating with one of, § 4:11
Agent of client, attorney as, § 2:7
Allocation of authority between attorney and client, § 4:3
Appearance of impropriety
avoiding, § 4:18
standard for conflict of interest, § 3:12
Appearing, attorney’s authority, § 2:17
Appointment of Counsel, this index
Assistants, ethical responsibilities, § 2:6
Attorney-Client and Work Product Privilege, this index
Binding client, attorney’s power, § 2:9
Candor toward tribunal, § 4:6
Claims, collection of, § 2:12
Clients
agent of client, attorney as, § 2:7
allocation of authority between attorney and client, § 4:3
Attorney-Client and Work Product Privilege, this index
binding client, attorney’s power, § 2:9
confidentiality, below
discharge of attorney, client’s right, § 2:30
dismissal, client’s right, § 2:29
fiduciary nature of relationship with client, § 2:3
former clients, conflicts of interest, § 3:9
keeping attorney and client informed, § 2:11
knowledge imputed to client, § 2:16
legal system, client-centered, § 4:2
ratification by client of attorney’s acts, § 2:15
settlement, client’s right, § 2:29
Commencing action, attorney’s authority, § 2:19
Competence, § 2:4
Compromise or settlement of claim, § 2:27, 2:29
Conduct of attorney
generally, § 3:1 et seq.
conflicts of interest, below
defense counsel. Conduct of Defense, this index
duties of attorneys, below
prosecutor. Conduct of Prosecution, this index
Confessing judgment, § 2:28
Confidentiality
duty of, § 2:8, 47:3
relationship with client, confidential nature, § 2:3
Conflicts of interest
generally, § 3:7
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ATTORNEYS AT LAW—Cont’d
Conflicts of interest—Cont’d
appearance of impropriety standard, § 3:12
former clients, § 3:9
imputed disqualification, § 3:11
multiple representation conflicts in criminal cases, § 3:10, 90:5
prohibited transactions, § 3:8
Contempt by attorney, § 3:13
Continuances, this index
Costs, assessment against attorney, § 3:17
Courtroom decorum, maintaining, § 3:5
Defense counsel
Appointment of Counsel, this index
Conduct of Defense, this index
Right to Counsel, this index
Delegation of authority, § 2:13
Discharge of attorney, client’s right, § 2:30
Discipline by trial court, grounds, § 3:14
Dismissal of action, § 2:26, 2:29
Duties of attorney
confidentiality, § 2:8
fiduciary duties, § 2:3
honesty, § 3:3
improper actions, duty to object, § 5:3
record, duty to make, § 5:1 to 5:7
zealous advocacy, § 3:2, 4:1
Employment of additional counsel, § 2:14
Ethics
partners and assistants, § 2:6
trial advocacy. Ethics, this index
Expediting litigation, § 4:5
Expenses, incurring, § 2:24
Fairness to opposing party and counsel, § 4:7
Fees. Attorneys’ Fees, this index
Fiduciary nature of attorney-client relationship, § 2:3
File retention, § 2:34
Former clients, conflicts of interest, § 3:9
Gifts and bequests to attorneys, presumptions about, § 52:11
Honesty, duty of, § 3:3
Imputed disqualification for conflict of interest, § 3:11
Integrity, maintaining, § 3:4
Keeping attorney and client informed, § 2:11
Knowledge imputed to client, § 2:16
Legal system, client-centered, § 4:2
Libel and slander, attorney liability, § 3:16
Malpractice, damages for, § 99:24
Meritorious claims and contentions, § 4:4
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ATTORNEYS AT LAW—Cont’d
Multiple representation conflicts in criminal cases, § 3:10, 90:5
Negligence, § 3:15
Notices, giving and receiving, § 2:10, 2:18
Opposing party and counsel, fairness to, § 4:7
Partners, ethical responsibilities, § 2:6
Privileges. Attorney-Client and Work Product Privilege, this index
Procedural matters, authority to control, § 2:20
Professional independence, § 2:5
Pro hac vice attorneys, § 2:33
Prosecuting attorney. Conduct of Prosecution, this index
Pro se litigants, § 3:18
Publicity Before and During Trial, this index
Ratification by client of attorney’s acts, § 2:15
Record, duty to make. Record, this index
Releasing claims, § 2:25
Retainer requirement, § 2:2
Role of attorney, generally, § 2:1 et seq.
Rules of conduct, suggested, § 3:6
Statements
during trial, § 2:22
extrajudicial, § 2:23
Stipulations, attorney’s authority, § 2:21
Substitution of attorney
generally, § 2:32
continuances, § 14:16
Trial advocacy, ethics of, § 4:1 to 4:18
Withdrawal of attorney
generally, § 2:31
continuances, § 14:16
Witnesses, this index
Work product. Attorney-Client and Work Product Privilege, this index
Zealous advocacy, § 3:2,4:1

ATTORNEYS’ FEES
Allowance in judgment, § 108:7
Appointed counsel, § 92:27
Recovery of fees and legal expenses, § 99:18
Retainer requirement, § 2:2

AUDIO EVIDENCE
Abstracting, § 62:16
Admissibility of audio, § 62:14
Transcript, use of, § 62:15

AUTHENTICATION
Generally, § 61:1 to 61:24
Acknowledged documents, § 61:11
Ancient documents or data compilations, § 61:21
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AUTHENTICATION—Cont’d
Business records, § 61:20, 79:3
Certified copies of public records, § 61:7
Commercial paper and related documents, § 61:12
Court records, electronic, § 61:5
Digital photography, § 62:3
Documentary evidence, when authentication excused, § 61:1
Electronically stored evidence, § 61:19
Electronic court records, § 61:5
E-mail, § 61:19
Foreign public documents, § 61:6
Letters, § 61:16
Maps, § 61:17
Memoranda, § 61:16
Mortality tables, § 61:23
Newspapers, § 61:9
Official publications, § 61:8
Periodicals, § 61:9
Photographs, § 62:2 to 62:4
Plats, § 61:17
Private writings, § 61:18
Process or system, § 61:22
Proof of authenticity, § 61:2
Public documents and records
certified copies of public records, § 61:7
court records, electronic, § 61:5
domestic documents
not under seal, § 61:4
under seal, § 61:3
foreign documents, § 61:6
records and reports, § 61:14
Scientific books, § 61:24
Social media postings, § 61:19
Statutory presumption of authenticity, § 61:13
Surveys, § 61:17
Text messages, § 61:19
Trade inscriptions, § 61:10
Video evidence, § 62:11
Witnessed documents, § 61:15
Writings, private, § 61:18

BAD ACTS
Other Bad Acts or Offenses, this index

BAIL
Contempt, appeal and bail, § 7:13
During trial, § 92:28
Pending appeal, § 92:29, 113:18
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BAIL—Cont’d
Probation revocation proceedings, § 110:15, 110:28

BALLISTICS
Expert testimony, § 70:5

BAPTISMAL CERTIFICATES
Hearsay exception, § 78:18

BATSON CHALLENGES
Juries and Jurors, this index

BATTERED CHILD SYNDROME
Expert testimony, § 70:15

BATTERED WOMAN SYNDROME
Expert testimony, § 70:17

BENCH TRIALS
Trial by Court, this index

BEST EVIDENCE RULE

Generally, § 63:1 to 63:14
Computer printouts, admissibility, § 63:14
Copies as primary or secondary evidence, § 63:12
Duplicates, admissibility, § 63:4
Emails, admissibility, § 63:6
Facsimile transmission, admissibility, § 63:5
Judge and jury, function of, § 63:11
Nature of secondary evidence to be used, § 63:13
Other evidence of contents, admissibility, § 63:7
Public records, secondary evidence, § 63:8
Secondary evidence

copies, § 63:12

nature of evidence to be used, § 63:13

public records, § 63:8
Social media posts, admissibility, § 63:6
Summaries, § 63:9
Testimony of party, § 63:10
Text messages, admissibility, § 63:6
When best evidence required or not required, § 63:2, 63:3
Written admission of party, § 63:10

BIAS
Admissibility of evidence, § 25:13
For cause challenges of jurors. Juries and Jurors, this index, § 18:22
Impeachment of witnesses, § 39:8
Judge, disqualification of, § 9:22, 9:23
Relevancy of evidence, § 25:13

BIBLES
Hearsay exception, family bibles, § 78:19
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BIFURCATED TRIALS
Order of proof, § 22:10

BILL OF PARTICULARS
Right to, § 92:10

BITE MARK EVIDENCE
Expert testimony, § 70:22

BLACKBOARDS
Real and demonstrative evidence, § 58:9

BLIND PERSONS
Competency as witness, § 35:16
Jurors, accommodation for, § 17:7

BLOOD
Stains and spatters, § 70:11
Typing, § 70:12

BRADY DOCTRINE
Generally, § 88:21, 89:1 to 89:7
Application of Brady, § 89:6
Burden of proof, § 89:5
Continuing duty to disclose, § 88:13, 89:7
Due process, discovery and ethical rules, § 89:1
Favorable evidence, § 89:3
Impeachment value, evidence with, § 89:3
Materiality and prejudice, § 89:5
Opinion, § 89:2
Willful or inadvertent, § 89:4

BULLET TRAJECTORY
Expert testimony, § 70:6

BURDEN OF PROOF IN CIVIL CASES
Generally, § 23:1 to 23:12
Allocation of burden, § 23:2
Checklist, methods of excusing proof, § 23:12
Clear and convincing evidence, § 23:5
Closing argument, comments which shift burden, § 103:34
Comparative availability of proof, § 23:8
Constitutional considerations, § 23:9
Counterclaims, § 23:7
Defenses, § 23:7
Directed verdict motion and satisfying burden of production, § 23:10
Jury instructions, § 101:3
Meaning of burden of proof and preponderance of evidence, § 23:4
Methods of excusing proof, checklist, § 23:12
Negative assertions, § 23:6
Order of proof, effect of, § 22:3
Persuasion, burden of, § 23:1
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BURDEN OF PROOF IN CIVIL CASES—Cont’d
Preponderance of evidence, § 23:4
Presumed fact, burden of disproving, § 51:7
Presumptions, burdens and, § 23:3
Production, burden of, § 23:1, 23:10
Shifting burdens, § 23:11

BURDEN OF PROOF IN CRIMINAL CASES
Generally, § 24:1 to 24:12
Affirmative defenses, § 24:11
Alibi, § 24:8
Bad acts, § 44:24
Brady doctrine, § 89:5
Closing argument, comments which shift burden, § 103:34
Confessions, burden of proof on voluntariness, § 86:34
Corpus delicti, § 24:6
Identity of accused, § 92:14
Insanity, § 24:9
Jurisdiction, § 24:5
Mental state, culpable, burden of proving, § 24:4
Motive, § 24:7
Negative allegations and exceptions, § 24:10
Other bad acts, § 44:24
Presumed fact, burden of disproving, § 51:7
Presumption of innocence and burden of proof, § 24:2
Probation revocation, § 110:20
Reasonable doubt requirement, § 24:3
Shifting burdens, § 24:12
Speedy trial, § 94:3
Statute of limitations, § 24:5
Venue, § 24:5

BUSINESS RECORDS

Generally, § 79:1 to 79:9
Absence of entry in records of regularly conducted activity, § 79:9
Authentication, § 61:20, 79:3
Computerized record, § 79:8
Credibility of records, attacking, § 79:7
Foundation requirements

generally, § 30:2, 79:2

attacking foundation, § 79:7
Hospital records, § 79:5
Medical bills, § 79:4
School records, § 79:6

CAPACITY
Confessions in Criminal Trials, this index

CENSUS REPORTS
Public records and reports, § 80:7
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CERTIFICATES
Hearsay exception, § 78:18

CHAIN OF CUSTODY
Generally, § 59:1 to 59:11
Burden with interchangeable objects, § 59:3
Changes in objects, effect of, § 59:4
Clothing, § 59:8
Connection to accused or occurrence, § 59:11
Discrepancies, effect of, § 59:4
Drugs and paraphernalia, § 59:7
Jewelry, § 59:9
Objections, § 59:5
Other articles, § 59:10
Purpose, § 59:2
Readily and not readily identifiable objects, § 30:3, 30:4
Relevance, § 59:11
Weapons and projectiles, § 59:6

CHARACTER AND REPUTATION
Generally, § 42:1 to 42:9
Accused’s character, evidence of, § 42:3
Ark. R. Evid. 404, 607 to 609, § 42:2
Civil cases, proof of character, § 42:9
Cross-examining character witness, § 38:15, 42:5
Foundations for character evidence, § 30:5, 30:6
Hearsay exception, reputation as to character, § 78:27
Impeachment of witnesses, § 39:11, 39:12
Method of proving character, § 42:4, 42:9
Opening statement, reference to character, § 21:16
Questions of law and fact, § 15:15
Sentencing, character evidence, § 42:8
Victim’s character, § 42:6
Witnesses’ character, § 42:7

CHARTS
Real and demonstrative evidence, § 58:9

CHILD ABUSE AND NEGLECT
Battered child syndrome, expert testimony, § 70:15
Exception to privileges, § 48:16
Grooming behavior with child, expert testimony, § 70:41
Hearsay exception
declarant available, § 78:31
declarant unavailable, § 81:7, 81:8
Shaken baby syndrome, expert testimony, § 70:16

CHILDREN AND MINORS
Battered child syndrome, expert testimony, § 70:15
Competency, § 30:8, 35:6, 35:7

Index-13



TriaL. HANDBOOK FOR ARKANSAS LAWYERS

CHILDREN AND MINORS—Cont’d
Damages, loss of child’s services, § 99:31
Grooming behavior with child, expert testimony, § 70:41
Questions of law and fact, § 15:19
Shaken baby syndrome, expert testimony, § 70:16
Spontaneous declaration by child, hearsay exception, § 78:4

CHIROPRACTOR-PATIENT PRIVILEGE
Generally, § 48:2

CIRCUMSTANTIAL EVIDENCE
Generally, § 27:1 to 27:4
Admissibility, generally, § 25:11, 27:1
Bias against, challenging juror for cause, § 18:17
Civil cases (AMI 107), § 27:2
Criminal cases (AMCI 2d 106), § 27:3
Due care, § 75:2
Instructing as jury question, § 27:4
Questions of law and fact, § 15:8, 27:4
Relevancy, § 25:11

CLAIMS
Collection of claims, role of attorney, § 2:12
Compromise or settlement, role of attorney, § 2:27
Release of claims, role of attorney, § 2:25

CLIENTS
Attorneys at Law, this index

CLOSING ARGUMENT

Generally, § 103:1 et seq.

Accused’s failure to testify, comments on, § 105:11

Admonition by court, § 103:10

Art and skill, § 103:42

Bench trials, § 16:4

Blackboards, use of, § 103:36

Burden of proof, comments which shift, § 103:34

Business prejudice, § 103:15

Checklist, § 103:43

Civil cases
generally, § 104:1 to 104:7
damages expected, references to, § 104:4
evidence, comments on failure to produce, § 104:7
liability insurance, comments about, § 104:3
party’s failure to testify, comments on, § 104:6
per diem argument, § 104:5
settlement discussions, references to, § 104:2
witness, comments on failure to call, § 104:7

Class prejudice, § 103:15

Index-14



INDEX

CLOSING ARGUMENT—Cont’d
Codefendant or coconspirator pleading guilty or convicted, comments concern-
ing, § 105:8
Common knowledge, comments about, § 103:22
Constitutional rights, exercise before trial, § 105:16
Constitutional right to make, § 103:2
Corporations, prejudice against, § 103:16
Court’s control, § 103:6
Credibility of witnesses
generally, § 103:29
vouching for credibility, § 103:30
Criminal cases
generally, § 105:1 to 105:19
accused’s failure to testify, comments on, § 105:11
codefendant or coconspirator pleading guilty or convicted, § 105:8
constitutional rights, exercise before trial, § 105:16
defendant represented by counsel, argument by, § 105:19
enforcement of law, appeals to, § 105:2
plea bargains or offers to plead guilty, § 105:7
polygraph tests, § 105:9
prejudices against specific crimes, appeals to, § 105:5
prevalence of crime, § 105:4
prosecutor’s closing, checklist of things to avoid, § 105:17
punishment, comments about, § 105:18
send a message arguments, § 105:3
severity of crime, § 105:6
shortening sentence, § 105:10
suppression of facts by defendant, § 105:15
uncontradicted nature of prosecution evidence, § 105:12, 105:13
victim, nature of, § 105:6
witnesses, failure to call, § 105:13, 105:14
wrongful conviction, correction of, § 105:10
Culpability of civil litigant, opinion as to, § 103:28
Damages expected, references to, § 104:4
Defendant represented by counsel, argument by, § 105:19
Demonstrations, use of, § 103:36
Directed verdict, references to, § 103:33
Enforcement of law, appeals to, § 105:2
Essentials, § 103:40 to 103:44
Ethical duties, counsel’s, § 103:5
Ethnic prejudice, § 103:18
Evidence
excluded, inadmissible or unoffered evidence, references to, § 103:32
facts not in evidence, statement as to, § 103:27
failure to produce evidence, comments on, § 104:7
misstatement or misapplication, § 103:27
uncontradicted nature of prosecution evidence, § 105:12
Exhibits, use of, § 103:36
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CLOSING ARGUMENT—Cont’d
Facts
inferences drawn from facts, comments about, § 103:23
only within knowledge of counsel, § 103:25
statement as to facts not in evidence, § 103:27
suppression of facts by defendant, § 105:15
Failure to testify, comments on
civil cases, § 104:6
criminal cases, § 105:11
Financial status, comments on, § 103:17
Golden Rule argument, § 103:14
Guilt of accused, opinion as to, § 103:28
Guilt of codefendant or coconspirator, comments about, § 105:8
Illustrations, use of, § 103:36
Inferences drawn from facts, comments about, § 103:23
Instructions or law, reading to jury, § 103:12
Invited argument, § 103:39
Jurors
addressing individually or by name, § 103:37
identification with plaintiff or victim, comments seeking, § 103:14
Liability insurance, comments about, § 104:3
Matters in issue, arguing beyond, § 103:26
Miscellaneous arguments and comments, § 103:38
Misstatement or misapplication of evidence, § 103:27
National or ethnic prejudice, § 103:18
Objections to improper argument, § 103:8
Opinion
counsel’s expressions of opinion, generally, § 103:24
culpability of civil litigant, § 103:28
guilt of accused, § 103:28
Opposing counsel, comments about, § 103:21
Opposing party, comments about, § 103:20
Passion, prejudice or sympathy, appeals to, § 103:13
Per diem argument, § 104:5
Plea bargains or offers to plead guilty, references to, § 105:7
Polygraph tests, references to, § 105:9
Prejudice
appeals to prejudice, § 103:13
corporations, prejudice against, § 103:16
racial, religious, national or ethnic, § 103:18
social, class and business prejudices, § 103:15
specific crimes, prejudice against, § 105:5
Preparation, § 8:6, 103:41
Prevalence of crime, reference to, § 105:4
Prior proceedings in case, references to, § 103:35
Prosecutor’s closing, checklist of things to avoid, § 105:17
Punishment, comments about, § 105:18
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CLOSING ARGUMENT—Cont’d
Racial prejudice, § 103:18
Reading instructions or law to jury, § 103:12
Rebuttal argument, § 103:44
Religious prejudice, § 103:18
Reopening case during or after, § 97:4
Retaliatory argument, § 103:39
Right to make, § 103:2, 103:3
Send a message arguments, § 105:3
Settlement discussions, references to, § 104:2
Severity of crime, comments concerning, § 105:6
Shortening sentence, comments concerning, § 105:10
Social, class and business prejudices, § 103:15
Standard of review, § 103:11
Statutory right to make, § 103:2
Suppression of facts by defendant, § 105:15
Taxpayers, appeals to jurors’ interest as, § 103:19
Time allowed, § 103:7
Trial notebook, § 10:19
Victim, nature of, comments concerning, § 105:6
Waiver, § 103:4
Wealth or poverty, comments on, § 103:17
Withdrawal of objectionable comments, § 103:9
Witnesses
comments about, § 103:31
credibility of witnesses, § 103:29, 103:30
failure to call witness, § 104:7, 105:13, 105:14
Wrongful conviction, correction of, comments concerning, § 105:10

CLOSING PROCEEDINGS
Generally, § 6:10
Public, exclusion of, § 11:11

CLOTHING
Chain of custody, § 59:8

COCONSPIRATORS
Conspiracy, this index

COLLATERAL ESTOPPEL
Defenses in criminal cases, § 93:18

COLLATERAL SOURCE RULE
Relevancy and admissibility of evidence, § 25:21

COMMENCEMENT OF ACTION
Attorney’s authority, § 2:19

COMMERCIAL PAPER
Authentication, § 61:12
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COMMON SCHEME, PLAN OR DESIGN
Other bad acts or offenses, § 44:12

COMMUNICATIONS WITH JURORS
Juries and Jurors, this index

COMPARATIVE FAULT
Damages, § 99:35
Inferences in civil cases, § 55:2
Jury instructions, § 101:7

COMPELLING PRODUCTION OF WITNESSES AND EVIDENCE
Generally, § 33:1 to 33:15
Compensation of witness, § 33:10
Failure of witness to appear, § 33:9
Habeas corpus ad testificandum, § 33:13
Material witness in criminal cases, detaining or attaching, § 33:14
Subpoenas, this index
Witness remaining until excused, § 33:8

COMPETENCY
Generally, § 30:7
Accused, competency for trial, § 92:3
Children, § 30:8, 35:6, 35:7
Counsel, § 2:4
Nonexpert opinion evidence, § 67:9
Witnesses, this index

COMPROMISE AND SETTLEMENT
Admissions, § 85:13
Attorney, role of, § 2:27
Client’s right to settle, § 2:29
Closing argument, reference to settlement discussions, § 104:2
Judge urging settlement, § 9:20

COMPUTERS
Animations
generally, § 71:10
foundations for evidence, § 30:21
Best evidence rule, admissibility of computer printouts, § 63:14
Business records, computerized, § 79:8
Expert testimony, § 70:40
Records, foundations for evidence, § 30:9

CONDUCT OF ATTORNEY
Generally, § 3:1 to 3:19
Attorneys at Law, this index
Defense counsel. Conduct of Defense, this index
Prosecutor. Conduct of Prosecution, this index

CONDUCT OF DEFENSE
Generally, § 90:1 to 90:15
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CONDUCT OF DEFENSE—Cont’d
ABA standards, defense function, § 90:3
Allocation of decisions between lawyer and client, § 90:9
Appointed counsel, duties owed by, § 90:10
Complete defense, right to put on, § 90:7
Conferring with counsel during trial, § 90:12
Constitutional basis for defense counsel, § 90:1
Decisionmaking, allocation between lawyer and client, § 90:9
Defense counsel
advice of counsel as defense, § 93:9
allocation of decisions between lawyer and client, § 90:9
appointed counsel, duties owed by, § 90:10
conferring with counsel during trial, § 90:12
different mission of defense counsel, § 90:6
duty to control case, § 90:8
duty to perfect appeal, § 113:4
ethical obligations, § 4:15, 90:4
multiple representation conflicts in criminal cases, § 3:10, 90:5
presence of counsel, § 90:11
public defenders, duties owed by, § 90:10
right to counsel, § 90:2, 90:13
Different mission of defense counsel, § 90:6
Duty to control case, § 90:8
Ethical obligations, § 4:15, 90:4
Faretta colloquy, § 90:14
Multiple representation conflicts in criminal cases, § 3:10, 90:5
Presence of counsel, § 90:11
Public defenders, duties owed by, § 90:10
Right to counsel
generally, § 90:13
advice at first appearance, § 90:2
waiver of right, § 90:13
Self-representation procedure, § 90:14
Stand-by counsel, § 90:15
Waiver of right to counsel, § 90:13

CONDUCT OF JURY
Jury and Jurors, this index

CONDUCT OF PROSECUTION
Generally, § 88:1 to 88:31
Depositions and Discovery in Criminal Cases, this index
Discriminatory prosecution, § 93:19
Duties of prosecutor
generally, § 88:5
at sentencing, § 109:8
Duty to seek justice, § 88:2
Exculpatory evidence, duty to disclose. Brady Doctrine, this index
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CONDUCT OF PROSECUTION—Cont’d
Immunity, prosecutorial, § 88:30
Inconsistent prosecution theories between severed defendants, § 92:31
Information and evidence, prosecutor’s identification and disclosure, § 88:20
Initiation of case, § 88:3
Justice, duty to seek, § 88:2
Mistrial, effect of prosecutor’s bad faith, § 95:11
Performance of obligations, § 88:7
Perjured testimony, use of, § 88:28
Prosecuting attorney
generally, § 88:1
duties, generally, § 88:5
performance of obligations, § 88:7
witness, prosecutor as, § 88:31
Sanctions for prosecutorial abuse, § 88:29
Selective prosecution, § 93:19
Witness who refuses to testify, calling, § 88:27

CONDUCT OF TRIAL
Generally, § 11:1 to 11:29
Criminal Trials, this index
Jury Trial, this index

CONFESSION OF JUDGMENT
Attorney, role of, § 2:28

CONFESSIONS IN CRIMINAL CASES
Generally, § 86:1 to 86:44
Admissibility vs. weight, § 86:31
Age of accused, § 86:22
Arrest
confession while under arrest, § 86:17
illegal arrest, confession following, § 86:18
Attorneys. Counsel, below
Benefit, leniency or immunity, hope of, § 86:29
Burden of proof on preliminary question of voluntariness, § 86:34
Capacity
generally, § 86:22 to 86:24
drugged condition, § 86:24
intoxicated condition, § 86:24
mental condition of accused, § 86:23
young age of accused, § 86:22
Constitutional rights in obtaining confessions
generally, § 86:2
Miranda rights, below
Corroboration, need for, § 86:39
Counsel
confession in absence of, § 86:16
request for attorney, § 86:11
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CONFESSIONS IN CRIMINAL CASES—Cont’d
Custody
confession while in custody, § 86:17
Miranda rights, custody requirement, § 86:6
Defense use of confessions, § 86:43
Denno hearing, § 86:35
Discovery of admissions and statements of accused, § 86:32
Drugged condition of accused, § 86:24
Drugs provided by police or otherwise, § 86:27
Entire confession, use of, § 86:40
Expert testimony, § 70:39, 86:37
Failure to record confession, § 86:15
Fellow prisoners, incriminating statements to, § 86:20
Force, use of, § 86:26
Harmless error, § 86:44
Hope of benefit, leniency or immunity, § 86:29
Illegally obtained confessions, use to impeach defendant, § 86:41
Illegally Obtained Evidence, this index
Immunity, hope of, § 86:29
Inculpatory confessions of others, § 86:42
Intoxicated condition of accused, § 86:24
Jury, weight to be given confessions, § 86:38
Leniency, hope of, § 86:29
Limitations on Miranda rules, § 86:5
Litigating confessions
generally, § 86:31 to 86:44
admissibility vs. weight, § 86:31
burden of proof on preliminary question of voluntariness, § 86:34
confessions of others which inculpate accused, use of, § 86:42
corroboration, need for, § 86:39
defense use of confessions, § 86:43
Denno hearing, § 86:35
discovery of admissions and statements of accused, § 86:32
entire confession, use of, § 86:40
expert testimony, § 86:37
harmless error, § 86:44
illegally obtained confessions, use to impeach defendant, § 86:41
jury, weight to be given confessions, § 86:38
material witnesses to confessions, § 86:36
motions to produce, § 86:32
objecting to admissibility, § 86:33
presumptions on preliminary question of voluntariness, § 86:34
questions for court and for jury, § 86:35
Material witnesses to confessions, § 86:36
Mental condition of accused, § 86:23
Miranda rights
generally, § 86:2 to 86:15

Index-21



TriaL. HANDBOOK FOR ARKANSAS LAWYERS

CONFESSIONS IN CRIMINAL CASES—Cont’d
Miranda rights—Cont’d
attorney, request for, § 86:11
choosing to submit to questioning, § 86:12
constitutional rights in obtaining confessions, § 86:2
custody requirement, § 86:6
failure to record statement, § 86:15
interrogation requirement, § 86:7
limitations, § 86:5
recording of statements, rule on
generally, § 86:14
failure to record, § 86:15
right to remain silent, invoking, § 86:10
silence as admission, § 86:9
spontaneous statements, § 86:8
sufficiency of warning, § 86:4
waiver of rights, § 86:13
warning
generally, § 86:3
sufficiency, § 86:4
Moral persuasion, use of, § 8§6:30
Motions to produce, § 86:32
Multiple confessions by accused, § 86:21
Nature of confessions, § 86:1
Objecting to admissibility, § 86:33
Polygraph test, confession after, § 86:19
Presumptions on preliminary question of voluntariness, § 86:34
Psychological persuasion, use of, § 86:30
Questioning, choosing to submit, § 86:12
Questions for court and for jury, § 15:44, 86:35
Recording confessions, § 86:14, 86:15
Religious persuasion, use of, § 86:30
Requirements, § 86:1
Right to remain silent, invoking, § 86:10
Silence as admission, § 86:9
Spontaneous statements, § 86:8
Threats, use of, § 86:26
Timing of confession
generally, § 86:16 to 86:21
counsel, confession in absence of, § 86:16
fellow prisoners, incriminating statements to, § 86:20
illegal arrest, confession following, § 86:18
multiple confessions by accused, § 86:21
polygraph test, confession after, § 86:19
while under arrest or in custody, § 86:17
Voluntariness
generally, § 86:25 to 86:30
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CONFESSIONS IN CRIMINAL CASES—Cont’d
Voluntariness—Cont’d
artifice, trickery or deceit, use of, § 86:28
drugs provided by police or otherwise, § 86:27
expert testimony, § 70:39
force, use of, § 86:26
hope of benefit, leniency or immunity, § 86:29
moral persuasion, use of, § 86:30
presumptions and burden of proof, § 86:34
psychological persuasion, use of, § 86:30
religious persuasion, use of, § 86:30
threats, use of, § 86:26
Waiver of Miranda rights, § 86:13
Weight
admissibility vs. weight, § 86:31
jury, weight to be given confessions, § 86:38
Young age of accused, § 86:22

CONFIDENTIALITY
Attorney-Client and Work Product Privileges, this index
Attorneys at Law, this index

CONFLICTS OF INTEREST
Attorneys at Law, this index

CONFRONTATION OF WITNESSES
Generally, § 34:19, 82:1 to 82:16
Accomplice confessions, § 82:6
Civil cases, § 82:13
Curing with cautionary instructions, § 82:15
Deceased witnesses, statements of, § 82:7
Documentary evidence, § 82:10
Face-to-face confrontation, § 82:2
Harmless error, § 82:16
Out-of-court statements, § 82:4
Physical evidence, § 82:10
Preserving issue for appeal, § 82:14
Prior inconsistent statements, § 82:8
Prior trial or hearing, testimony from, § 82:9
Revocation hearings, confrontation at, § 82:12, 110:23
Right to confront

generally, § 82:1

cross-examination, scope of right, § 82:3

face-to-face confrontation, scope of right, § 82:2
Scope of right

cross-examination, § 82:3

face-to-face confrontation, § 82:2
Sentencing, confrontation at, § 82:11, 109:15
Statements by defendant, § 82:5
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CONFRONTATION OF WITNESSES—Cont’d
Waiver of right, § 34:21

CONSCIOUSNESS OF GUILT
Checklist, impeachment of witnesses, § 39:13

CONSENT
Defenses in criminal cases, § 93:21
Inferences in civil cases, § 55:3
Questions of law and fact, § 15:22
Rape shield evidence, admissibility in cases of consent, § 45:5

CONSIDERATION
Parol evidence rule, § 64:13

CONSPIRACY
Admissions, coconspirator statement, § 85:8

Closing argument, comments about codefendant or coconspirator pleading guilty
or convicted, § 105:8

Impeaching coconspirator’s statements, § 39:31
Other bad acts or offenses in conspiracy cases, § 44:20

CONSTRUCTION OF LANGUAGE
Questions of law and fact, § 15:31

CONSTRUCTIVE POSSESSION
Generally, § 57:1 to 57:9
Directed verdict motions, § 57:8
Elements, § 57:2
Instructing jury, § 57:9
Joint occupancy, § 57:3
Other situations, § 57:7
Residences and other premises, § 57:5, 57:6
Vehicles, § 57:4

CONTEMPT OF COURT
Generally, § 7:1 to 7:13
Appeal of contempt and bail, § 7:13
Attorney contempt, § 3:13
Civil contempt, § 7:2
Court’s power to punish for contempt, § 7:1
Criminal contempt
generally, § 7:2
acts which may constitute, § 7:4
procedure, § 7:7
Different judge, hearing before, § 7:9
Direct contempt, § 7:3
Double jeopardy, § 7:12
False answers, § 7:6
Indirect contempt, § 7:3
Jury trial, § 7:8
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CONTEMPT OF COURT—Cont’d
Punishment
generally, § 7:11
court’s power to punish, § 7:1
Record of proceedings, § 7:10
Refusal to testify, § 7:5

CONTINUANCES
Generally, § 14:1 to 14:19
Absence
counsel, § 14:13
material evidence, § 14:7
material witness, § 14:8
party or party’s family, § 14:12
Admissions to avoid continuance, § 85:9
Amendment of pleadings or charges, § 14:11
Application, § 14:2
Attorneys. Counsel, below
Charges, amendment of, § 14:11
Counsel
absence, generally, § 14:13
General Assembly member, § 14:17
illness or death of counsel or relative, § 14:15
on trial elsewhere, § 14:14
withdrawal and substitution, § 14:16
Criminal cases
generally, § 14:5
denial as denial of right to counsel or production of witnesses, § 14:6
Death
counsel or relative, § 14:15
party or party’s family, § 14:12
Further continuance, § 14:19
General Assembly, party or attorney in, § 14:17
Hearing, § 14:4
Illness
counsel or relative, § 14:15
party or party’s family, § 14:12
Material evidence, absence of, § 14:7
Material witness, absence of, § 14:8
Order, § 14:4
Other grounds, § 14:18
Party or party’s family, absence, illness or death, § 14:12
Pleadings, amendment of, § 14:11
Prejudice, § 14:10
Publicity before and during trial, § 6:7
Second continuance, § 14:19
Speedy Trial, this index
Surprise, § 14:10
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CONTINUANCES—Cont’d
Time for making motion, § 14:3
Unpreparedness, § 14:9

CONTRACTS
Breach of contract, damages, § 99:20
Parol evidence rule, incomplete contract or writing, § 64:11
Punitive damages, § 99:13
Questions of law and fact
generally, § 15:32
existence, § 15:33
formation, § 15:36
validity, § 15:34
warranty, § 15:35

CONTRIBUTION
Among tortfeasors, § 99:34

CONTRIBUTORY FAULT
Defenses in criminal cases, § 93:21

CONVERSION
Damages, § 99:22

COPIES AND DUPLICATES
Authentication, certified copies of public records, § 61:7
Best evidence rule, § 63:4, 63:12

CORAM NOBIS
Writ of error, § 112:9

CORPORATIONS
Closing argument, prejudice against corporations, § 103:16
Confidential communications, corporate officers and employees, § 47:6
Parol evidence rule, corporate records, § 64:5

CORPUS DELICTI
Burden of proof in criminal cases, § 24:6

CORROBORATION
Confessions in criminal cases, § 86:39
Other bad acts or offenses, use to corroborate accomplice, § 44:16

COSTS
Allowance in judgment, § 108:7
Assessment against attorney, § 3:17
Criminal cases, § 109:50, 109:53

COUNSELORS
Licensed counselor privilege, § 48:18

COUNTERCLAIMS
Burden of proof, § 23:7
Dismissal, § 13:8
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COURT REPORTERS
Presence of, § 5:4

CREDIBILITY OF WITNESSES
Generally, § 39:6
Closing argument, § 103:29, 103:30
Cross-examination, matters affecting credibility, § 38:4
Expert testimony, § 39:30
Foundation for credibility questions, § 39:7
Impeachment, this index
Jury instructions, § 101:4, 102:4
Questions of law and fact, § 15:4

CRIME LABORATORIES
Reports, § 80:6

CRIMINAL TRIALS
Generally, § 92:1 to 92:34
Accomplice testimony, § 92:19
Amending charge before submission to fact finder, § 92:32
Appointment of Counsel, this index
Bail
during trial, § 92:28
pending appeal, § 92:29, 113:18
Bifurcation of guilt and penalty phases, § 92:24
Bill of particulars, right to, § 92:10
Competency of accused for trial, § 92:3
Conduct of Defense, this index
Conduct of Prosecution, this index
Death of defendant, § 92:34
Defendant’s right to testify, § 92:30
Defenses in Criminal Cases, this index
Deportable crimes, § 92:33
Depositions and Discovery in Criminal Cases, this index
Disruptive defendant, § 92:7
Gang activity, § 92:25
Guilt and penalty phases, bifurcation, § 92:24
Habitual offender cases, § 92:23
Handcuffs, defendant in, § 92:9
Identity of accused
generally, § 92:13
burden of proving, § 92:14
discovery of defendant’s person and identifying characteristics, § 92:17
in-court identification based on improper out-of-court identification, § 92:16
instructing on identification evidence, § 92:18
out-of-court identification procedures, suggestiveness, § 92:15
In absentia, § 92:6
In-court identification based on improper out-of-court identification, § 92:16
Inconsistent prosecution theories between severed defendants, § 92:31
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CRIMINAL TRIALS—Cont’d
Instructing on identification evidence, § 92:18
Joinder, § 92:12
Lesser included offenses, § 92:20, 102:7
Occultism, § 92:26
Out-of-court identification procedures, suggestiveness, § 92:15
Physical control of defendant during trial, § 92:8
Presence of accused, § 92:5
Presumption of innocence, § 92:1, 102:2
Prison garb, defendant in, § 34:16, 92:9
Proof beyond reasonable doubt, § 92:2
Right to remain silent, § 86:10, 92:4
Satanism, § 92:26
Severance
generally, § 92:11
inconsistent prosecution theories between severed defendants, § 92:31
Shackles, defendant in, § 34:16, 92:9
Trial in absentia, § 92:6
Underlying offenses, § 92:21
Witchcraft, § 92:26
Witness immunity. Witnesses, this index

CROSS-CLAIMS
Dismissal, § 13:8

CROSS-EXAMINATION
Generally, § 38:1 to 38:24
Accomplice, cross-examining, § 38:14
Accuracy, testing, § 38:5
Accused, § 38:13
Character witness, § 38:15, 42:5
Checklist, § 38:20
Collateral matters, § 38:9
Court, cross-examination by, § 38:16
Credibility, matters affecting, § 38:4
Degrading questions, § 38:8
Denial of right to cross, effect of, § 38:11
Doctor, § 69:6
Embarrassing questions, § 38:8
Essentials, § 38:17 to 38:24
Evidence, introducing during cross-examination, § 22:9
Experts, § 68:12, 68:14
Form of questions, § 38:6
Good faith basis for questions, § 38:3
Importance, § 38:18
Knowledge, testing, § 38:5
Leading questions, § 38:7
MacCarthy on cross, § 38:23
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CROSS-EXAMINATION—Cont’d
Manner of conducting, § 38:10
Medical testimony, § 69:6
Pozner and Dodd’s three rules, § 38:22
Preparation for trial, § 8:9
Preparing for, § 38:19
Purpose, § 38:18
Right to cross-examine

generally, § 38:1
waiver of right, § 38:12
Right to recross-examine, § 43:7
Rose’s checklist, § 38:20
Scope, § 38:2, 82:3
Waiver of right, § 38:12
Weak note, never end on, § 38:24
Witnesses, this index
Witness preparation, § 36:17
Younger’s Ten Commandments, § 38:21

CUSTODY
Chain of Custody, this index
Confessions in Criminal Cases, this index
Criminal discovery, custody of materials delivered, § 88:14

CUSTOM
Relevancy and admissibility of evidence, § 25:17

DAMAGES
Generally, § 99:1 to 99:38
Additur, § 99:37
Aggravation of preexisting injury, § 99:10
Amount
punitive damages, § 99:14
Attorney’s fees, recovery of, § 99:18
Breach of contract, § 99:20
Certainty, § 99:5
Child’s services, loss of, § 99:31
Closing argument, references to amount of damages expected, § 104:4
Comparative fault, § 99:35
Compensatory damages, § 99:4
Contracts
breach of contract, § 99:20
punitive damages in contract case, § 99:13
Contribution among tortfeasors, § 99:34
Conversion, § 99:22
Double recovery and election of remedies, § 99:38
Duty to mitigate, § 99:6
Earnings, loss of, § 99:27
Election of remedies and double recovery, § 99:38
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DAMAGES—Cont’d
Excessive damages, § 99:36
Foreseeability, § 99:3
Fraud, § 99:21
Future damages
inflation, effect of, § 99:8
injury, damages for future effects, § 99:7
General damages, § 99:16
Inadequate damages, § 99:37
Income taxes, effect in awarding damages, § 99:9
Inflation, effect in awarding future damages, § 99:8
Injuries. Personal injuries, below
Interest
generally, § 99:29
prejudgment interest, § 99:30
Jury instructions, § 101:12
Legal expenses, recovery of, § 99:18
Legal malpractice, § 99:24
Limits on punitive damages, § 99:15
Loss of consortium, § 99:31
Loss of earnings, § 99:27
Lost profits, § 99:28
Malice, proving for punitive damages, § 99:12
Mental anguish, § 99:26
Nominal damages, § 99:2
Other payments received by plaintiff, treatment of, § 99:19
Personal injuries
generally, § 99:23
future effects, § 99:7
preexisting injury, aggravation of, § 99:10
Personal property, § 99:32
Preexisting injury, aggravation of, § 99:10
Prejudgment interest, § 99:30
Proof of damages, § 99:17
Punitive damages
generally, § 99:11
amount, § 99:14
contract cases, § 99:13
limits, § 99:15
malice, proving, § 99:12
Real estate, § 99:33
Remittitur, § 99:36
Special damages, § 99:16
Trial notebook, § 10:14
Wrongful death actions, § 99:25

DATA COMPILATIONS
Authentication, § 61:21
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DEADLOCKED JURY
Jury Deliberations, this index

DEAD MAN’S STATUTE
Competency of witnesses, § 35:20

DEAF PERSONS
Competency as witness, § 35:16
Jurors, accommodation for, § 17:7

DEATH

Cause of death, expert testimony, § 70:10
Continuance

counsel or relative, death of, § 14:15

party or party’s family, death of, § 14:12
Criminal defendant, death of, § 92:34
Hearsay exception, dying declarations, § 81:3
Judge, death or disability during trial, § 11:28
Presumption after five years’ absence, § 52:4
Unavailability of witness, § 84:5

DEATH PENALTY
Juries, death qualification, § 18:22

DECORUM
Courtroom decorum, maintaining, § 3:5
Impartiality and decorum of tribunal, § 4:8

DEFAULT JUDGMENT
Generally, § 108:5

DEFENSE COUNSEL
Appointment of Counsel, this index
Conduct of Defense, this index
Continuance to obtain new counsel, § 94:8
Duties at sentencing, § 109:9
Perfecting appeal, § 113:4
Right to Counsel, this index

DEFENSES IN CIVIL CASES
Burden of proof, § 23:7
Proof in anticipation of defenses, § 36:12

DEFENSES IN CRIMINAL CASES
Generally, § 93:1 to 93:27
Advice of counsel as defense, § 93:9
Alibi as defense, § 93:3
Collateral estoppel, § 93:18
Commission of crime by another, § 93:23
Consent, § 93:21
Constitutional right to present defense, § 93:1
Contributory fault, § 93:21
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DEFENSES IN CRIMINAL CASES—Cont’d
Defense of others, § 93:4
Defenses, generally, § 93:2
De novo trials, defenses in, § 93:27
Discriminatory prosecution, § 93:19
Duress, § 93:11
Entrapment, this index
Force, use of
making arrest or preventing escape, § 93:6
premises and personal property, defense of, § 93:5
Former jeopardy
constitutional, § 93:16
statutory, § 93:17
Ignorance, § 93:8
Impossibility, § 93:22
Inchoate crimes, abandonment or renunciation, § 93:24
Insanity, § 93:15
Instructing on defenses, § 93:26
Intoxication, § 93:10
Jury instructions, § 102:1
Mistake of law or fact, § 93:8
Notice to prosecution of defenses, § 93:25
Others, defense of, § 93:4
Outrageous governmental conduct, § 93:20
Premises and personal property, use of force in defense of, § 93:5
Res judicata, § 93:18
Selective prosecution, § 93:19
Self-defense, § 93:4
Statutory justifications, § 93:7
Trials de novo, defenses in, § 93:27

DEGREE OF CRIME
Questions of law and fact, § 15:47

DELAY
Exclusion of evidence, undue delay, § 26:14

DELEGATION OF AUTHORITY
Role of attorney, § 2:13

DELIBERATION
Inferences, § 56:12

DELUSIONS
Impeachment of witnesses, § 39:22

DEMONSTRATIVE EVIDENCE
Experiments, Demonstrations and Tests, this index
Real and Demonstrative Evidence, this index
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DEPORTATION
Deportable crimes, § 92:33

DEPOSITIONS AND DISCOVERY, USE AT TRIAL
Generally, § 83:1 to 83:6
Civil proceedings
evidentiary depositions, § 83:5
use of depositions, § 83:2
Criminal cases. Discovery and Depositions in Criminal Cases, this index
Discovery responses, use as evidence, § 83:3
Evidential depositions in civil cases, § 83:5
Perpetuating testimony, § 83:4
Video depositions, § 62:12

DEPOSITIONS AND DISCOVERY IN CRIMINAL CASES
Generally, § 88:4
Admissions and statements of accused, discovery of, § 86:32
Alibi witnesses, discovery by prosecution, § 88:26
Continuing duty to disclose, § 88:13, 89:7
Custody of materials delivered, § 88:14
Defenses and witnesses, nature of, discovery by prosecution, § 88:25
Discretionary disclosures, § 88:18
Evidence, discovery of, § 88:6
Evidentiary depositions, § 83:6, 92:22
Excision, § 88:15
Exculpatory evidence, duty to disclose. Brady Doctrine, this index
Failure to comply, § 88:17
In camera proceedings, § 88:16
Matters not subject to disclosure, § 88:19
Medical and scientific reports, discovery by prosecution, § 88:24
Open file discovery, § 88:8
Opponent’s access to information, parties may not impede, § 88:12
Other governmental personnel, material held by, § 88:9
Person of defendant, discovery by prosecution, § 88:23, 92:17
Prosecution, discovery by
generally, § 88:22
alibi witnesses, § 88:26
defenses and witnesses, § 88:25
medical and scientific reports, § 88:24
person of defendant, § 88:23, 92:17
Prosecution witnesses, depositions, § 88:11
Prosecutor’s identification and disclosure of information and evidence, § 88:20
Protective orders, § 88:15
Reports, discovery of, § 88:6
Sanctions, § 88:17
Timing of discovery, § 88:10
Witnesses
depositions of prosecution witnesses, § 88:11
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DEPOSITIONS AND DISCOVERY IN CRIMINAL CASES—Cont’d
Witnesses—Cont’d
discovery of, § 88:6

DIAGRAMS
Admissibility, § 58:8
Foundations for evidence, § 30:10

DIGITAL RECORDINGS
Foundations for evidence, § 30:20

DIRECTED VERDICT
Generally, § 98:1 to 98:9
Bench trials, § 16:13, 98:7
Burden of production, satisfying, and motion for directed verdict, § 23:10
Civil jury cases
generally, § 98:3
determining right to directed verdict, § 98:5
procedure, § 98:4
Closing argument, references to, § 103:33
Constructive possession, § 57:8
Criminal jury cases, § 98:6
Failure to move for, effect of, § 98:9
Nature of, § 98:1
Opening statement, directed verdict on, § 21:13
Probation revocation, § 110:24
Renewing motion at close of proof, § 98:8
Reopening case after motion for directed verdict, § 97:3
Specificity of motion, § 98:2
Trial notebook, motion for directed verdict, § 10:15

DIRECT EXAMINATION

Generally, § 36:1 to 36:18
Answer by witness

requirements, § 36:7

responsiveness, § 36:8
Anticipating cross-examination, § 36:18
Best recollection, belief, impression etc., § 36:11
Checklist, § 36:16
Conclusions of witness, § 36:6
Content of question, § 36:2, 43:2
Correcting testimony on redirect, § 43:5
Cross-examination, anticipating, § 36:18
Defenses, proof in anticipation, § 36:12
Essentials, § 36:13 to 36:18
Explaining testimony on redirect, § 43:5
First-hand knowledge, § 36:10
Form of question, § 36:2, 43:2
Four tasks, § 36:14
Leading questions, § 36:4, 36:5
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DIRECT EXAMINATION—Cont’d
Narrative statement, use of, § 36:3
New matter on redirect, § 43:3
Organizing for direct, § 36:15
Physician or surgeon, § 69:3
Preparing for direct, § 36:15, 36:17
Proof in anticipation of defenses, § 36:12
Redirect
generally, § 43:1 et seq.
explaining and correcting testimony, § 43:5
form and content of questions, § 43:2
new matter on redirect, § 43:3
refreshing witness’s memory, § 43:4
rehabilitating witness, § 43:6
scope, § 43:1
Refreshing witness’s memory on redirect, § 43:4
Rehabilitating witness on redirect, § 43:6
Requirements of witness’s answer, § 36:7
Responsiveness of answer, § 36:8
Volunteered statements, § 36:9
Witness preparation, § 36:17

DISCOVERY
Depositions and Discovery, this index

DISMISSAL
Attorney, role of, § 2:26
Client’s right to dismiss, § 2:29
Counterclaim, dismissal of, § 13:8
Criminal charges, dismissal of, § 13:9
Cross-claim, dismissal of, § 13:8
Involuntary dismissal, § 13:6
Nolle prosequi, § 13:9, 94:17
Speedy trial exclusions, § 94:17
Statute of limitations, dismissals and, § 13:7
Third party claim, dismissal of, § 13:8
Voluntary dismissal, § 13:5

DNA TESTING
Expert testimony, § 70:13
Sentencing order, § 109:62

DOCUMENTARY EVIDENCE
Generally, § 60:1 to 60:8
Alteration of document, effect of and guarding against, § 60:5
Authentication, this index
Confrontation of witnesses, § 82:10
Excluding documents because of volume, § 60:3
Expert testimony, questioned documents, § 70:3
Facsimile certifications, § 60:7
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DOCUMENTARY EVIDENCE—Cont’d
Foundation for documents, § 60:2
Photocopies, admissibility, § 60:6
Procedure in offering and admitting documents, § 60:2
Remainder of related writing or recorded statement, § 60:4
Translation of documents, § 60:8

DOGS
Therapy dog, use by witness, § 34:13

DOMICILE
Presumptions, § 52:14

DOUBLE JEOPARDY
Contempt of court, § 7:12
Former Jeopardy, this index

DRAWINGS
Admissibility, § 58:8

DRUGS AND DRUG USE
Addiction
competency of drug addict as witness, § 35:17
expert testimony, § 70:31
Chain of custody, drugs and paraphernalia, § 59:7
Competency of drug addict as witness, § 35:17
Confessions
capacity to make confession, drugged condition of accused, § 86:24
drugs provided by police or otherwise, § 86:27
Effect of drugs, expert testimony, § 70:19
Impeachment, testimony of drug abuser, § 39:20
Inferences, drug offenses, § 56:16
Juror use of drugs, § 20:6
Narcotic drug schedules, judicial notice, § 50:10
Nonexpert opinion evidence, nature of drugs, § 67:18
Possession with intent to distribute, expert testimony, § 70:29
Presumption arising from possession of narcotics, § 53:7
Usable amount, expert testimony, § 70:30

DUE CARE OR LACK OF DUE CARE
Generally, § 75:1 to 75:10
Absence of other acts or injuries, § 75:5
Circumstantial evidence of due care, § 75:2
Expert testimony as to standard of care, § 75:10
Habits, proof of, § 75:6
Intoxication of party, § 75:9
Other acts of negligence, § 75:4
Routine practice, proof of, § 75:6
Safety rules or codes establishing standards of care, § 75:8
Similar accidents or injuries, § 75:3
Violation of statute, ordinance or negligence, § 75:7
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DUE PROCESS
Brady doctrine, discovery and ethical rules, § 89:1
Probation revocation, § 110:16
State’s right, § 11:6

DURESS
Defenses in criminal cases, § 93:11

E-FILING
Appeal and review, § 113:16

ELECTION OF REMEDIES
Double recovery, § 99:38

ELECTRONIC RECORDS AND DOCUMENTS
Court records, electronic, authentication of, § 61:5
E-Filing, § 113:16
Evidence, electronically stored, authentication, § 61:19

E-MAIL
Authentication, § 61:19
Best evidence rule, § 63:6

ENTRAPMENT
Generally, § 93:12
Admissible evidence, § 93:14
Affirmative defense, presenting, § 93:13
Other bad acts or offenses, use to disprove entrapment, § 44:15
Questions of law and fact, § 15:42

EQUITY CASES
Clean-up doctrine, § 16:14

ESCAPE
Inferences arising from, § 56:3

ESTOPPEL
Questions of law and fact, § 15:37

ETHICS
Adverse interest, communicating with one of, § 4:11
Appearance of impropriety, avoiding, § 4:18
Brady doctrine, § 89:1
Candor toward tribunal, § 4:6
Client’s confidences and secrets, ethical duty to preserve, § 47:3
Closing argument, counsel’s duties, § 103:5
Criminal defense lawyer, § 4:15, 90:4
Evidence, presentation of, § 4:16
Expediting litigation, § 4:5
Fairness to opposing party and counsel, § 4:7
Impartiality and decorum of tribunal, § 4:8
Jurors, lawyer’s communications with or investigation of, § 4:10
Meritorious claims and contentions, § 4:4
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ETHICS—Cont’d
Partners and assistants, ethical responsibilities, § 2:6
Publicity before and during trial, § 4:9, 6:2
Record, ethical duty to make, § 5:2
Trial advocacy, ethics of, § 4:1 to 4:18
Witnesses, this index

EVIDENCE
Admissibility. Relevancy and Admissibility, this index
Authentication, this index
Bench trial. Trial by Court, this index
Best Evidence Rule, this index
Burden of Proof in Civil Cases, this index
Burden of Proof in Criminal Cases, this index
Chain of Custody, this index
Character and Reputation, this index
Circumstantial Evidence, this index
Clear and convincing evidence, burden of proof, § 23:5
Closing Argument, this index
Compelling Production of Witnesses and Evidence, this index
Consumption of evidence as result of testing, § 71:4
Continuance to obtain missing evidence, § 94:9
Cross-examination, introducing evidence during, § 22:9
Damages evidence and issues, trial notebook, § 10:14
Demonstrative evidence. Real and Demonstrative Evidence, this index
Destruction or fabrication of evidence, inferences, § 54:5
Documentary Evidence, this index
Due Care or Lack of Due Care, this index
Ethics of trial advocacy, presentation of evidence, § 4:16
Exclusion of Evidence, this index
Exculpatory evidence. Brady Doctrine, this index
Expert Testimony and Opinion Evidence, this index
Failure to produce evidence, inferences, § 54:4
Foundations for Evidence, this index
Hearsay, this index
Illegally Obtained Evidence, this index
Inferences, this index
Juror conduct, extrajudicial reception of evidence, § 20:8
Jury request to review, § 106:9
Material evidence, absence of, grounds for continuance, § 14:7
Missing evidence, continuance to obtain, § 94:9
Motions during trial, evidence on, § 13:4
Nonexpert Opinion Evidence, this index
Objections, this index
Opening Statements, this index
Opinion Evidence, this index
Order of Proof, this index
Other Bad Acts or Offenses, this index
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EVIDENCE—Cont’d
Parol Evidence Rule, this index
Preponderance of evidence, questions of law and fact, § 15:5
Presumptions, this index
Prior Convictions, this index
Prior Inconsistent Statements, this index
Probation revocation hearing, § 110:22
Questions of law and fact
circumstantial evidence, § 15:8
opinion evidence, § 15:7
preponderance of evidence, § 15:5
weight of evidence, § 15:4
Rape Shield Evidence, this index
Real and Demonstrative Evidence, this index
Relevancy and Admissibility, this index
Spoliation of evidence, jury instructions, § 101:5, 102:10
Trial by Court, this index
Trial notebook
damages evidence and issues, § 10:14
defense evidence, § 10:17
evidentiary issues, § 10:10
plaintiff’s or prosecution’s evidence, § 10:13
Video Evidence, this index
Weight of evidence
inadmissible evidence not objected to, § 28:10
jury instructions, § 101:4, 102:4
particular kinds of evidence, § 28:8
questions of law and fact, § 15:4
Withdrawal of evidence, § 28:7

EXCLUSION OF EVIDENCE

Generally, § 26:1 to 26:15

Ark. R. Evid. 403
generally, § 26:1
balancing relevance v. unfair prejudice, § 26:3
relation to other rules, § 26:2

Balancing relevance v. unfair prejudice
generally, § 26:3
court trials, § 26:13
findings on balancing, § 26:12

Chain of inferences, nature of, § 26:8

Confusion of issues, § 26:9

Cumulativeness, § 26:15

Delay, undue, § 26:14

Factual dispute of consequence, effect of, § 26:6

Findings on balancing, § 26:12

Importance of evidence, § 26:5

Limiting instructions, § 26:11
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EXCLUSION OF EVIDENCE—Cont’d

Misleading jury, § 26:9

Need for evidence, § 26:5

Prejudice
balancing relevance v. unfair prejudice, above
unfair prejudice, defined, § 26:4

Stipulation, effect of, § 26:7

Surprise, § 26:10

Undue delay, § 26:14

Waste of time, § 26:14

EXHIBITS
Closing argument, § 103:36
Custody of exhibits, § 28:11

Preparation for trial, § 8:8
Trial notebook, § 10:20

EX PARTE COMMUNICATIONS
Pending proceedings, § 9:19

EXPENSES
Attorneys, incurring expenses, § 2:24

EXPERIMENTS, DEMONSTRATIONS AND TESTS
Generally, § 71:1 to 71:10
Computer animations, § 30:21, 71:10
Consumption of evidence as result of testing, § 71:4
Courtroom demonstrations, § 71:5
Distance from which gun was fired, § 71:8
Jurors’ experiments or tests in jury room, § 71:7, 106:7
Line of vision, § 71:9
Person conducting experiment, § 71:2
Reenactment of crime or occurrence, § 71:6
Subject matter, § 71:3
Visibility, § 71:9
EXPERT TESTIMONY AND OPINION EVIDENCE
Generally, § 68:1 to 68:21, 70:1 to 70:41
Accident reconstruction, § 70:2
Ballistics, § 70:5
Basis for opinion testimony, § 68:4
Battered child syndrome, § 70:15
Battered woman syndrome, § 70:17
Bite mark evidence, § 70:22
Blood stains and spatters, § 70:11
Blood typing, § 70:12
Bullet trajectory, § 70:6
Cause of death, § 70:10
Child, grooming behavior with, § 70:41
Compelling testimony of opponent’s expert, § 68:10
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EXPERT TESTIMONY AND OPINION EVIDENCE—Cont’d
Computers, § 70:40
Confessions, voluntariness or credibility, § 70:39
Court-appointed experts, § 68:17
Credibility of witnesses, expert testimony as to, § 39:30
Cross-examination
generally, § 68:12
treatise, using to cross-examine, § 68:14
Death, cause of, § 70:10
Destruction of samples, effect of, § 68:19
Disclosure of facts or data underlying opinion, § 68:11
DNA testing, § 70:13
Documents, questioned, § 70:3
Drugs
addiction, § 70:31
effect of, § 70:19
possession with intent to distribute, § 70:29
usable amount, § 70:30
Examining expert, § 68:9
Eyewitness identification, § 70:32
Facts or data underlying opinion, disclosure of, § 68:11
Fiber analysis, § 70:27
Fingernail analysis, § 70:23
Fingerprints, § 70:4
Fire, cause of, § 70:33
Firearms and other weapons
generally, § 70:5
ballistics, § 70:5
bullet trajectory, § 70:6
gunshot residue tests, § 70:7
knife and other wounds, § 70:9
trace metal tests, § 70:8
Footprint analysis, § 70:24
Formal notice, § 68:21
Gang activity, § 70:36
Genetic testing (pre-DNA), § 70:12
Glass analysis, § 70:28
Grooming behavior with child, § 70:41
Gunshot residue tests, § 70:7
Hair analysis, § 70:21
Handwriting, § 72:3
Hypothetical questions, § 68:13
Indigents, right to assistance of experts, § 68:18
Insanity, § 70:34
Instructing jury, § 68:15
Intent, § 70:35
Intoxication, § 70:18
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EXPERT TESTIMONY AND OPINION EVIDENCE—Cont’d
Knife and other wounds, § 70:9
Law, § 70:38
Matters about which expert may testify, § 68:6
Matters about which expert must testify, § 68:7
Medical Testimony, this index
Mental disease or defect, § 70:34
Notice, § 68:21
Novel scientific evidence, admissibility, § 68:5
Offer of proof if expert testimony is excluded, § 68:20
Opponent’s expert, compelling testimony, § 68:10
Paint analysis, § 70:26
Polygraph tests, § 70:20
Possibility, testimony as to, § 68:8
Probability, testimony as to, § 68:8
Qualifications, § 68:3
Rape trauma syndrome, § 70:14
Reaction times, § 70:1
Samples, destruction of, § 68:19
Semen analysis, § 70:12
Shaken baby syndrome, § 70:16
Soil analysis, § 70:25
Speed, § 70:1
Standard of care, § 75:10
Testimony by experts, § 68:2
Trace metal tests, § 70:8
Treatise, using to cross-examine, § 68:14
Value, § 70:37
Weight to be given, § 68:16

EXPUNGEMENT
Impeachment by prior conviction, effect of expungement, § 41:9

EXTRAJUDICIAL MATTERS
Attorney’s extrajudicial statements or admissions, § 2:23
Jurors
evidence, extrajudicial reception, § 20:8
parole, extrajudicial references, § 20:9

EYEWITNESS IDENTIFICATION
Expert testimony, § 70:32
Questions of law and fact, § 15:45

FACSIMILE TRANSMISSION
Best evidence rule, § 63:5
Documentary evidence, facsimile certifications, § 60:7
Presumption of receipt, § 51:20

FAIR TRIAL
ABA standards on fair trial and public discourse, § 6:3
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FAIR TRIAL—Cont’d
Right to fair trial, § 11:2

FAMILY AND RELATIVES
Juror challenge for cause, familial relationship, § 18:9

FELONS AND FELONIES
Competency of felon as witness, § 35:18
Prior conviction, impeachment by, § 41:5
Sentencing procedures, § 109:36

FIBER ANALYSIS
Expert testimony, § 70:27

FIDUCIARIES
Attorney-client relationship, fiduciary nature, § 2:3

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Trial by Court, this index

FINES
Sentence and Punishment, this index

FINGERNAIL ANALYSIS
Expert testimony, § 70:23

FINGERPRINTS
Expert testimony, § 70:4

FIREARMS AND OTHER WEAPONS
Admissibility, § 58:5
Chain of custody, weapons and projectiles, § 59:6
Distance from which gun fired, tests to determine, § 71:8
Expert Testimony and Opinion Evidence, this index
Sentence enhancement, § 109:57

FIRES
Expert testimony, cause of fire, § 70:33

FLIGHT
Inferences arising from, § 56:3

FOOTPRINT ANALYSIS
Expert testimony, § 70:24

FOR CAUSE CHALLENGES
Juries and Jurors, this index

FOREIGN LAWS
Presumptions, § 51:15

FORMER JEOPARDY
Constitutional, § 93:16
Mistrial, § 95:9, 95:10
Statutory, § 93:17
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FORMER TRIAL OR PROCEEDING, USE OF TESTIMONY

Generally, § 34:22, 84:1 to 84:13
Civil cases, use in, § 84:10
Claim of privilege, § 84:3
Confrontation of witnesses, § 82:9
Criminal cases, use in, § 84:11
Death of witness, § 84:5
Foreign witnesses, § 84:7
Forfeiture by wrongdoing, § 84:9
Imprisonment, unavailability due to, § 84:8
Inability to locate witness, § 84:6
Memory, failure of, § 84:4
Mental infirmity, § 84:5
Objections to former testimony, § 84:13
Out-of-state witnesses, § 84:7
Proving former testimony, § 84:12
Refusal to testify, § 84:3
Unavailability of witness

generally, § 84:2

claim of privilege, § 84:3

death, § 84:5

foreign witnesses, § 84:7

imprisonment, § 84:8

inability to locate, § 84:6

memory, failure of, § 84:4

mental infirmity, § 84:5

out-of-state witnesses, § 84:7

refusal to testify, § 84:3

FOUNDATIONS FOR EVIDENCE
Generally, § 30:1 to 30:21
Admitting evidence, § 28:13
Business Records, this index
Chain of custody, readily and not readily identifiable objects, § 30:3, 30:4
Character evidence

opinion, based on, § 30:5

reputation, based on, § 30:6
Chats, § 30:14
Competency

generally, § 30:7

children, § 30:8
Computer animations, § 30:21
Computer records, § 30:9
Credibility questions, § 39:7
Diagrams, § 30:10
Digital recordings, § 30:20
Drawings by witnesses, § 30:11
Impeachment of witness, § 39:5

Index-44



INDEX

FOUNDATIONS FOR EVIDENCE—Cont’d
Models, § 30:12
Nonexpert opinion evidence, § 67:3
Objections to foundations, checklist, § 32:2
Oral statements, § 30:13
Photographs, § 30:16, 62:2
Prior inconsistent statements, § 30:17
Private writings, § 30:18
Public records or reports, § 30:19
Social media postings, § 30:15
Tape recordings, § 30:20
Telephone calls, § 30:13
Text messages, § 30:14
Video evidence, § 62:11
Writings, private, § 30:18

FRAUD
Attorney-client privilege, crime-fraud exception, § 47:10
Damages, § 99:21
Jury instructions, § 101:10

GAG ORDERS
Generally, § 6:11

GAMBLING
Juror challenge for cause, bias against gambling, § 18:18

GANG ACTIVITY
Criminal trials, § 92:25
Expert testimony, § 70:36

GENDER DISCRIMINATION
Jury selection, § 17:14

GENERAL ASSEMBLY
Continuance, party or attorney in General Assembly, § 14:17

GENETIC TESTING
Pre-DNA, § 70:12

GIFTS
Presumptions about, § 52:10, 52:11

GLASS ANALYSIS
Expert testimony, § 70:28

GOVERNMENTAL CONDUCT
Outrageous conduct, § 93:20

GOVERNMENTAL PRIVILEGES
Generally, § 48:9

GUILTY PLEA
Admissions, withdrawn plea of guilty, § 85:16
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GUNSHOT RESIDUE TESTS
Expert testimony, § 70:7

HABEAS CORPUS
Compelling production of witnesses and evidence, § 33:13

HABITS
Proof of, due care or lack of due care, § 75:6

HABITUAL OFFENDERS
Criminal trials, § 92:23

HAIR ANALYSIS
Expert testimony, § 70:21

HANDWRITING
Exemplars, admissibility of, § 72:4
Expert witnesses, § 72:3
Nonexpert opinion evidence, § 67:12, 72:2
Proof of handwriting, § 72:1 to 72:4

HARASSMENT
Witness, juror or judge, § 11:26

HARMLESS ERROR
Confessions, § 86:44
Confrontation of witnesses, § 82:16

HEALTH
Nonexpert opinion evidence, § 67:5

HEARINGS
Continuance, § 14:4
Motion in limine, § 12:9
Probation revocation. Probation, this index
Rape shield evidence, hearing on motion, § 45:8

HEARSAY
Generally, § 76:1 et seq.
Admissibility, generally, § 76:2
Admissions as nonhearsay, § 77:6
Affidavits, § 76:11
Applicability of rules, § 76:3
Conduct as hearsay, § 76:8
Declarant later testifies, effect of hearsay, § 76:6
Definitions, § 76:1
Evidence not hearsay
generally, § 77:1 to 77:6
admissions, § 77:6
basis of action, § 77:1
identification, statement of, § 77:5
prior consistent statements, § 77:4
prior inconsistent statements, § 40:9, 77:2, 77:3
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HEARSAY—Cont’d
Exceptions. Hearsay Exceptions
Hearsay within hearsay, § 76:7
Identification, statement of, as nonhearsay, § 77:5
Objection, necessity for, § 76:4
Prior consistent statements as nonhearsay, § 77:4
Prior inconsistent statements. Evidence not hearsay, above
Res gestae, § 76:10
Weight of hearsay admitted without objection, § 76:5

HEARSAY EXCEPTIONS
Generally, § 76:9, 78:1 to 78:32
Ancient documents, statements in, § 78:22
Baptismal certificates, § 78:18
Bibles, family, and other records, § 78:19
Boundaries or general history
judgment as to, § 78:29
reputation concerning, § 78:26
Certificates, § 78:18
Character, reputation as to, § 78:27
Child Abuse and Neglect, this index
Commercial publications, § 78:23
Declarant’s availability immaterial, § 78:1 et seq.
Declarant unavailable, § 81:1 et seq.
Dying declarations, § 81:3
Excited utterance, § 78:5
Family or personal history
judgment as to, § 78:29
reputation concerning, § 78:25
statement of family history, § 81:5
Former testimony, § 81:2
Impeachment of declarant, § 81:9
Intent, statements of, § 78:8
Interest, statement against, § 81:4
Judgment
boundaries, § 78:29
personal, family or general history, § 78:29
previous conviction, § 78:28
Knowledge, statements of, § 78:8
Learned treatises, § 78:24
Market reports, § 78:23
Marriage certificates, § 78:18
Medical diagnosis or treatment, statements for purposes of, § 78:10
Mental, emotional or physical condition, then existing, § 78:7
Motive, statements of, § 78:9
911 calls, § 78:6
Personal history, statement of, § 81:5
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HEARSAY EXCEPTIONS—Cont’d
Personal or family history
judgment as to, § 78:29
reputation concerning, § 78:25
Plan or design, statements of, § 78:9
Present sense impression, § 78:3
Previous conviction, judgment of, § 78:28
Prior inconsistent statements, § 40:9
Property interest, records and statements affecting, § 78:20, 78:21
Public records and reports, § 78:14, 78:16
Recorded recollection, § 78:11
Records
property interest, records of documents affecting, § 78:20
public records and reports, § 78:14, 78:16
regularly conducted activity, § 78:12, 78:13
religious organizations, § 78:17
vital statistics, § 78:15
Regularly conducted activity, records of, § 78:12, 78:13
Religious organizations, records of, § 78:17
Reputation
boundaries or general history, § 78:26
character, § 78:27
personal or family history, § 78:25
Residual exception, § 78:30, 81:6
Spontaneous declaration
generally, § 78:3
by child, § 78:4
State of mind, statements of, § 78:8
Suicide notes, § 78:32
Treatises, learned, § 78:24
Viewing hearsay, § 78:1
Vital statistics, § 78:15

HOSPITALS
Records, § 69:7,79:5

HUSBAND AND WIFE
Marital privilege. Privileges, this index

HYPNOSIS
Competency of hypnotized witness, § 35:14

IDENTITY AND IDENTIFICATION
Criminal Trials, this index
Informers, privilege for identity, § 48:10
Jury instructions, identification evidence in criminal trials, § 92:18
Nonexpert Opinion Evidence, this index
Other bad acts or offenses to establish identity, § 44:11
Parol evidence rule, identity of parties, § 64:14
Statement of identification, evidence not hearsay, § 77:5
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ILLEGALLY OBTAINED EVIDENCE
Generally, § 87:1 to 87:7
Another crime, proving, § 87:6
Arrest, illegal
pretrial identification, § 87:5
proceedings after, § 87:2
Exclusionary rule, application in other proceedings, § 87:7
Impeachment by illegally obtained evidence or confession, § 87:3, 87:4
Pretrial identification after illegal arrest, § 87:5
Subsequent crime, proving, § 87:6

ILLNESS
Continuance due to illness, § 14:12, 14:15

IMMUNITY
Confessions, hope of immunity, § 86:29
Judicial immunity, § 9:21
Prosecutorial immunity, § 88:30
Witness immunity. Witnesses, this index

IMPEACHMENT
Generally, § 39:1 to 39:31
Admissions, impeachment of, § 85:18
Aliases, § 39:14
Any party may impeach, § 39:4
Arrests, § 39:28
Associates, disreputable, § 39:18
Bias, § 39:8
Brady evidence with impeachment value, § 89:3
Character of witness
generally, § 39:11
other than conviction, § 39:12
Coconspirator’s statements, § 39:31
Collateral issues, § 39:3
Conduct, inconsistent, § 39:26
Confession, illegally obtained, § 86:41, 87:4
Consciousness of guilt of accused, checklist, § 39:13
Contradiction, § 39:27
Credibility of Witnesses, this index
Delusions, impeachment by, § 39:22
Disreputable associates, § 39:18
Drug abuser, testimony of, § 39:20
Evidence, illegally obtained, § 87:3
Facts of case, discussion of, § 39:25
Financial condition, § 39:17
Foundation for impeachment, § 39:5
Hearsay exception, impeachment of declarant, § 81:9
Inconsistent conduct, § 39:26
Interest, § 39:10
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IMPEACHMENT—Cont’d
Intoxicants, use of, § 39:19
Mentally impaired witness, § 39:21
Names, § 39:14
Occupation, § 39:16
Other bad acts or offenses, impeaching defendant’s testimony, § 44:13
Partially false testimony, § 39:29
Party, relation to, § 39:9
Place of residence, § 39:15
Political beliefs or opinions, § 39:24
Prejudice, § 39:8
Prior Convictions, this index
Prior Inconsistent Statements, this index
Relation to party, § 39:9
Religious beliefs or opinions, § 39:23
Residence, place of, § 39:15
Ways to impeach, § 39:2

IMPOSSIBILITY
Defenses in criminal cases, § 93:22

IMPRISONMENT
Unavailability as witness, § 84:8

INCHOATE CRIMES
Abandonment or renunciation, § 93:24

INCOME TAXES
Jury instructions on impact of, § 101:13

INDEX
Trial notebook, § 10:4

INDICTMENT OR INFORMATION
Amendments
before submission to fact finder, § 92:32
continuance, grounds for, § 14:11
during trial, § 13:12
Trial notebook, § 10:9

INDIGENTS
Appointment of Counsel, this index
Experts, right to assistance of, § 68:18

INFERENCES

Generally, § 54:1 to 54:5

Acquiescence, § 55:4

Civil cases
generally, § 55:1 to 55:6
acquiescence, § 55:4
comparative fault, § 55:2
consent, § 55:4
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INFERENCES—Cont’d
Civil cases—Cont’d
negligence, § 55:2
party’s failure to testify, § 55:1
physical examination, refusal to submit, § 55:5
property, transfer or disposal, § 55:6
res ipsa loquitur, § 55:3
Comparative fault, § 55:2
Concealment of evidence, § 56:8
Conduct of accused, inferences arising from, § 53:4
Conduct of party, inferences arising from, § 52:6
Consent, § 55:4
Contradictory statements, § 56:5
Criminal cases
generally, § 53:1, 56:1 to 56:16
concealment of evidence, § 56:8
conduct of accused, inferences arising from, § 53:4
contradictory statements, § 56:5
defendant’s failure to testify or present evidence, § 56:2
deliberation, § 56:12
destruction of evidence, § 56:8
drug offenses, § 56:16
exculpatory statements, false, § 56:4
fabrication of evidence, § 56:8
false statements, § 56:5
flight, escape or efforts to avoid arrest, § 56:3
improbable statements, § 56:5
intent, § 56:12
jurors, efforts to influence, § 56:7
nature of inferences, § 53:3
obstruction of justice, other, § 56:9
possession of narcotics, stolen property etc., inferences arising from, § 53:7
premeditation, § 56:12
preparation, § 56:13
property offenses, § 56:15
statutory presumptions, § 56:14
sudden wealth following crime, § 56:11
suicide, attempted, § 56:10
theft offenses, § 56:15
threats against victim, § 56:6
victim, threats against, § 56:6
witnesses, efforts to influence, § 56:7
Defendant’s failure to testify or present evidence, § 56:2
Deliberation, § 56:12
Destruction of evidence, § 54:5, 56:8
Drug offenses, § 56:16
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INFERENCES—Cont’d
Evidence
destruction or fabrication, § 54:5, 56:8
failure to produce or present, § 54:4, 56:2
Exclusion of evidence, nature of chain of inferences, § 26:8
Exculpatory statements, false, § 56:4
Fabrication of evidence, § 54:5, 56:8
False statements, § 56:5
Flight, escape or efforts to avoid arrest, § 56:3
Improbable statements, § 56:5
Inference on inference, § 54:2
Intent, § 56:12
Jurors, efforts to influence, § 56:7
Nature of inferences, § 53:3
Negligence, § 55:2
Obstruction of justice, other, § 56:9
Party’s failure to testify, § 55:1
Physical examination, refusal to submit, § 55:5
Possession of narcotics, stolen property etc., inferences arising from, § 53:7
Premeditation, § 56:12
Privilege, inference from claim of, § 46:7
Property
offenses, § 56:15
transfer or disposal, § 55:6
Questions of law and fact, § 15:6
Res ipsa loquitur, § 55:3
Sudden wealth following crime, § 56:11
Suicide, attempted, § 56:10
Theft offenses, § 56:15
Victim, threats against, § 56:6
Witnesses
efforts to influence, § 56:7
failure to call, § 54:3

INFLATION
Future damages, effect of inflation, § 99:8
Jury instructions on impact of, § 101:13

INFLUENCE OR INFLUENCING
Witness, juror or judge, § 11:26, 56:7

INFORMERS
Competency as witness
generally, § 35:12
informer hired under contingent fee arrangement, § 35:13
Privilege for identity of informer, § 48:10

IN LIMINE
Motions, this index
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INSANITY
Burden of proof in criminal cases, § 24:9
Defenses in criminal cases, § 93:15
Expert testimony, § 70:34

INSTRUCTIONS TO JURY
Jury Instructions, this index

INSURANCE
Insured-insurer privilege, § 48:14
Liability insurance, relevancy and admissibility of evidence, § 25:20

INSURANCE COMPANIES
Juror challenge for cause, connection with insurance company, § 18:14

INTENT
Expert testimony, § 70:35
Hearsay exception, statements of intent, § 78:8
Inferences, § 56:12
Jury instructions in criminal cases, § 102:6
Other bad acts or offenses, § 44:9, 44:10
Questions of law and fact, § 15:18, 15:39

INTEREST
Generally, § 99:29
Prejudgment interest, § 99:30

INTERNET
Judicial notice and Internet, § 50:30
Testimony by Internet, § 34:17

INTERPRETERS
Privileges, § 48:17
Use of, § 34:15

INTERSTATE AGREEMENT ON DETAINERS ACT
Speedy trial, § 94:21

INTOXICANTS AND INTOXICATION
Capacity to make confession, intoxicated condition of accused, § 86:24
Defenses in criminal cases, § 93:10
Due care or lack of due care, intoxication of party, § 75:9
Expert testimony, § 70:18
Impeachment of witnesses, use of intoxicants, § 39:19
Judicial notice, intoxicating liquors, § 50:17
Juror challenge for cause, bias against liquor, § 18:18
Juror use of intoxicants, § 20:6
Nonexpert opinion evidence, § 67:10
Questions of law and fact, § 15:21

INVESTIGATIONS
Judge, independent investigations, § 9:16
Obstruction of criminal investigations, § 11:27
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JEWELRY
Chain of custody, § 59:9

JOINDER
Criminal trials, § 92:12

JOINT OCCUPANCY
Constructive possession, § 57:3

JOURNALIST’S PRIVILEGE
Generally, § 48:13

JUDGES
Generally, § 9:1 to 9:25
Absence during jury trial, § 11:28
Abuse of discretion, meaning of, § 9:25
Assaulting, § 11:26
Bench conferences, § 11:19
Bench trial. Trial by Court, this index
Bias, disqualification for bias, § 9:22, 9:23
Comments and conduct
generally, § 9:1, 9:6
common knowledge, comments on, § 9:8
counsel, comments and conduct toward, § 9:11
factual matters, improper comments, § 9:7
law, matters of, comments on, § 9:8
parties, comments and conduct toward, § 9:9
verdict, comment on, § 107:24
witnesses, comments and conduct toward, § 9:10
Common knowledge, comments on, § 9:8
Competency of judge, § 35:10
Conduct. Comments and conduct, above
Counsel, comments and conduct toward, § 9:11
Criminal cases, general responsibility of trial judge, § 9:2
Cross-examination by court, § 38:16
Death or disability during jury trial, § 11:28
Demeanor, § 9:3
Disqualification for bias
generally, § 9:22
at trial, § 9:23
Ex parte communications about pending proceedings, § 9:19
Factual matters, improper comments, § 9:7
Harassing judge, § 11:26
Immunity, judicial, § 9:21
In chambers and in camera proceedings, § 11:12
Independent investigations by judge, § 9:16
Influencing, § 11:26
Law, matters of, comments on, § 9:8
Masters, § 9:24
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JUDGES—Cont’d
Misconduct, objections to, § 9:17
Parties, comments and conduct toward, § 9:9
Plea, judge urging, § 9:20
Presence, § 9:4
Preserving order, § 9:5
Settlement, judge urging, § 9:20
Sidebar conferences, § 11:19
Special judges, § 9:24
Trial by Court, this index
Verdict, comment on, § 107:24
Witnesses, role and conduct of judge. Witnesses, this index

JUDGMENTS
Generally, § 108:1 to 108:9
Admissions, offer of judgment, § 85:14
Amendment or modification, motion for, § 111:2
Certainty of amount, § 108:6
Construction and interpretation, § 108:8
Criminal cases. Sentence and Punishment, this index
Default judgment, § 108:5
Entry of judgment, § 108:2
Fees and costs, allowance of, § 108:7
Hearsay exceptions
boundaries, § 78:29
personal, family or general history, § 78:29
previous conviction, § 78:28
Judgment n.o.v. Post-Trial Motions in Civil Cases, this index
Multiple claims or multiple parties, § 108:4
Prejudgment interest, § 99:30
Specific acts, judgment for, § 108:3
Vesting title, § 108:3
Voluntarily paying judgment, mootness of appeal, § 108:9

JUDICIAL NOTICE
Generally, § 50:1 to 50:32
Abbreviations, § 50:20
Almanacs, § 50:19
Ascertaining fact that is judicially noticed, § 50:4
Business customs and practices, § 50:27
Cities, § 50:13
Computations, § 50:19
Counties, § 50:13
Court, facts concerning, § 50:11
Days and dates, § 50:26
Discretionary vs. mandatory, § 50:3
Economic facts, § 50:16
Effect of, § 50:31
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JUDICIAL NOTICE—Cont’d
Facts judicially noticed, § 50:2
Geographical facts, § 50:14
Government, facts about, § 50:12
Highways, § 50:28
Historical facts, § 50:16
Human health, habits and behavior, § 50:21
Instructions, § 50:32
Internet, judicial notice and, § 50:30
Intoxicating liquors, § 50:17
Journals, § 50:9
Language, § 50:20
Laws, § 50:9
Location, § 50:14
Maps, § 50:29
Meaning, § 50:1
Mortality tables, § 50:22
Narcotic drug schedules, § 50:10
Natural phenomena, § 50:23
Opportunity to be heard, § 50:6
Population, § 50:15
Rebutting judicially noticed fact, § 50:7
Record of facts judicially noticed, § 50:5
Regulations, § 50:9
Scientific facts, § 50:18
States, § 50:13
Statistical facts, § 50:18
Streets, § 50:28
Sunrise and sunset, § 50:25
Surveys, § 50:29
Tables, § 50:19, 50:22
Time, days and date, § 50:26
Time of judicial notice, § 50:8
Towns, § 50:13
Transportation, § 50:28
Villages, § 50:13
Weather, § 50:24

JURIES AND JURORS

Accommodation for deaf and blind jurors, § 17:7
Admonishing jury regarding publicity, § 6:6
Alternate jurors

civil cases, § 17:25

criminal cases, § 17:24

replacing juror with alternate, § 20:5
Assaulting juror, § 11:26
Attention to proceedings, § 20:12

Index-56



INDEX

JURIES AND JURORS—Cont’d
Batson challenges in jury selection
generally, § 19:1 to 19:10
appellate review, § 19:10
Batson decision, § 19:2
explanation, racially neutral, § 19:4
fair cross-section requirement, § 19:1
making record, § 19:9
other applications of Batson, § 19:7
prima facie case, § 19:3
proportionality not required, § 19:6
purposeful discrimination, trial court decision, § 19:5
racially neutral explanation (step two), § 19:4
three-step process, § 19:3 to 19:5
timing of challenge, § 19:8
Bias and prejudice. For cause challenges, below
Blind jurors, accommodation for, § 17:7
Challenges to selection process, § 17:13
Challenging jurors
generally, § 17:21
Batson challenges, above
for cause challenges, below
peremptory challenges, below
Communications with jurors
before and during trial, § 20:16
by lawyers, § 4:10, 20:17
outside world, § 20:20
Competency of juror, § 35:9
Conduct of jury during trial
generally, § 20:1 to 20:21
accounts of trial, jurors reading or hearing, § 6:5, 20:7
alternate, replacing juror with, § 20:5
attention to proceedings, § 20:12
cautionary instructions, § 20:2
communications with jurors, above
drugs, use of, § 20:6
evidence, extrajudicial reception, § 20:8
favors, acceptance by jurors, § 20:10
improper conduct, treatment of, § 20:3
intoxicants, use of, § 20:6
mental competence, § 20:11
note taking by jurors, § 20:14
outside world, communications with, § 20:20
parole, extrajudicial references, § 20:9
questions by jurors, § 20:15
reassembling jury after discharge, § 20:21
replacing juror with alternate, § 20:5
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JURIES AND JURORS—Cont’d
Conduct of jury during trial—Cont’d
sequestration during trial, § 20:4
sleeping juror, § 20:13
views by jury, unauthorized, § 20:19
witness, juror as, § 20:18
Deaf jurors, accommodation for, § 17:7
Death qualification of juries, § 18:22
Deliberations. Jury Deliberations, this index
Discharge, reassembling jury after, § 20:21
Duty to answer truthfully, § 17:20
Fair cross-section requirement, § 19:1
Favors, acceptance by jurors, § 20:10
For cause challenges
generally, § 18:1 to 18:22
Batson challenges, above
bias and prejudice
generally, § 18:7
circumstantial evidence, bias against, § 18:17
crime, liquor, gambling etc., prejudice against, § 18:18
death penalty, prejudice against, § 18:22
economic and social prejudice, § 18:8
other prejudices and biases, § 18:20
person involved in case, bias against, § 18:16
political, religious and racial prejudice, § 18:19
sentencing, bias and, § 18:21
business relationships, § 18:10
circumstantial evidence, bias against, § 18:17
connection with case, previous, § 18:13
connection with insurance company, § 18:14
crime, liquor, gambling etc., prejudice against, § 18:18
death penalty, prejudice against, § 18:22
economic prejudice, § 18:8
facts, previous knowledge, § 18:12
familial relationship, § 18:9
gambling, prejudice against, § 18:18
grounds, generally, § 18:1
insurance company, connection with, § 18:14
liquor, prejudice against, § 18:18
making the challenge, § 18:2
order of challenges in criminal cases, § 18:4
passing on challenges, § 18:3
peremptory challenges, necessity of exhausting, § 18:6
person involved in case, bias against, § 18:16
political prejudice, § 18:19
preconceived opinion, § 18:15
prejudice. Bias and prejudice, above in this group
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JURIES AND JURORS—Cont’d
For cause challenges—Cont’d
previous connection with case, § 18:13
previous knowledge of facts, § 18:12
professional relationships, § 18:11
racial prejudice, § 18:19
religious prejudice, § 18:19
ruling on challenge, effect of, § 18:5
sentencing, bias and, § 18:21
social prejudice, § 18:8
social relationships, § 18:10
Gender discrimination in jury selection, § 17:14
Harassing juror, § 11:26
Improper conduct by juror, treatment of, § 20:3
Influencing juror, § 11:26, 56:7
Investigation of jurors, § 4:10
Jury commissioners, selection by, § 17:11
Jury nullification, § 15:50, 102:12
Lawyer’s communications with or investigation of jurors, § 4:10
Mental competence of jurors, § 20:11
News accounts of trial
admonishing jury regarding publicity, § 6:6
juror hearing and reading, § 6:5, 20:7
Note taking by jurors, § 20:14
Number of prospective jurors, § 17:12
Peremptory challenges
civil cases, § 17:22
criminal cases, § 17:23
exhaustion prior to making for cause challenges, § 18:6
Prejudice. For cause challenges, above
Privilege, making claim without knowledge of jury, § 46:8
Prospective jurors
generally, § 17:8
alternate jurors, § 17:24, 17:25
for cause challenges, above
challenges to selection process, § 17:13
challenging jurors
generally, § 17:21
for cause challenges, above
peremptory challenges, above
duty to answer truthfully, § 17:20
failure to attend, § 17:26
investigation of jurors, § 4:10
jury commissioners, selection by, § 17:11
number of, § 17:12
peremptory challenges, above
random selection by circuit court, § 17:10
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JURIES AND JURORS—Cont’d
Prospective jurors—Cont’d
time for selection, § 17:9
Province of court and jury. Questions of Law and Fact, this index
Publicity, admonishing jury regarding, § 6:6
Questions by jurors, § 15:49, 20:15
Racial discrimination in jury selection
generally, § 17:14
Batson challenges, above
for cause challenge, § 18:19
Random selection by circuit court, § 17:10
Reassembling jury after discharge, § 20:21
Selection of jury
generally, § 17:1 to 17:27
accommodation for deaf and blind jurors, § 17:7
alternate jurors, § 17:24, 17:25
Batson challenges, above
challenging jurors
generally, § 17:21
Batson challenges, above
for cause challenges, above
peremptory challenges, above
disqualifications
generally, § 17:3
criminal trial checklist, § 17:4
lack of qualification, effect on verdict, § 17:5
excuses, § 17:6
exemptions, § 17:6
for cause challenges, above
gender, discrimination based on, § 17:14
lack of qualification, effect on verdict, § 17:5
peremptory challenges, above
preparing for, § 8:7
prospective jurors, above
qualifications, § 17:2
race, discrimination based on, § 17:14
record, making, § 17:27
trial notebook, § 10:21
voir dire, below
Sentencing by jury. Sentence and Punishment, this index
Sequestration during trial, § 20:4
Sleeping juror, § 20:13
Time for selection, § 17:9
Views by jury, unauthorized, § 20:19
Voir dire
generally, § 17:15
challenging jurors, above
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JURIES AND JURORS—Cont’d
Voir dire—Cont’d
civil cases, § 17:16
criminal cases, § 17:17
duty to answer truthfully, § 17:20
hypothetical questions, § 17:19
matters to be investigated, § 17:18
Witness, juror as, § 20:18

JURISDICTION
Appeals, trial court jurisdiction over collateral orders, § 113:17
Burden of proof in criminal cases, § 24:5
Probation revocation, § 110:17

JURY DELIBERATIONS

Generally, § 106:1 to 106:22
Additional instructions, giving, § 106:10
Alternate, use after start of deliberations, § 106:17
Arrival at verdict, rules governing, § 106:16
Assistance to jury, giving, § 106:10
Chance or lot, verdicts by, § 106:20
Communications with jurors

after trial, § 106:21

during deliberations, § 106:8
Compromise verdicts, § 106:19
Deadlocked jury

generally, § 106:12

Allen charge, § 106:15

asking for division of jurors, § 106:13

dynamite instruction, § 106:15

urging agreement, § 101:17, 102:14, 106:14, 106:15
Evidence, jury request to review, § 106:9
Experiments by jurors, § 71:7, 106:7
Foreperson, § 106:3
Items taken to jury room, § 106:2
Length of deliberations, § 106:11
Misconduct

affecting deliberations, checklist, § 106:6

juror as witness, § 106:22
Presence of others in jury room, § 106:5
Quotient verdicts, § 106:18
Separation of jury, § 106:4

JURY INSTRUCTIONS
Generally, § 100:1 et seq.
Accident, unavoidable, § 101:6
Accomplice testimony, § 102:8
Additional instructions

during deliberations, § 106:10
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JURY INSTRUCTIONS—Cont’d

Additional instructions—Cont’d

jury’s request for, § 100:29

recalling jury, § 100:23, 100:30
Argumentative instructions, § 100:18
Beginning of trial, instructing, § 100:4
Burden of proof, § 101:3
Cautionary instructions

generally, § 20:2, 100:27

confrontation of witnesses, curing, § 82:15
Circumstantial evidence, instructing as jury question, § 27:4
Civil cases

generally, § 101:1 to 101:17

burden of proof, § 101:3

closing instructions, § 101:16

commercial litigation, § 101:11

comparative fault, § 101:7

credibility of witnesses, § 101:4

damages, § 101:12

deadlocked jury, instruction urging agreement, § 101:17

fraud, § 101:10

income taxes, impact of, § 101:13

inflation, impact of, § 101:13

interrogatories to jury, § 101:15

issues in civil cases, § 101:2

presumptions, § 101:14

res ipsa loquitur, § 101:9

rules of the road, § 101:8

spoliation of evidence, § 101:5

sudden emergency, § 101:6

unavoidable accident, § 101:6

weight of evidence, § 101:4
Commercial litigation, § 101:11
Comparative fault, § 101:7
Conference on instructions, § 100:9
Conflicting or confusing instructions, § 100:21
Confrontation of witnesses, curing with cautionary instructions, § 82:15
Constructive possession, § 57:9
Correcting erroneous instructions, § 100:22
Court’s own instructions, § 100:7
Credibility of witnesses

civil cases, § 101:4

criminal cases, § 102:4
Criminal cases

generally, § 102:1 to 102:14

accomplice testimony, § 102:8

closing instructions, § 102:13
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JURY INSTRUCTIONS—Cont’d
Criminal cases—Cont’d
credibility of witnesses, § 102:4
deadlocked jury, instruction urging agreement, § 102:14
defendant’s right not to testify, § 102:5
defenses, § 102:1
disposition of defendant, § 102:11
elements, § 102:1
intent, § 102:6
issues, § 102:1
jury nullification, § 102:12
lesser included offenses, § 102:7
presumption of innocence, § 102:2
presumptions, § 102:9
proof beyond reasonable doubt, § 102:3
spoliation of evidence, § 102:10
weight of evidence, § 102:4
Damages, § 101:12
Deadlocked jury, instruction urging agreement, § 101:17, 102:14
Defendant’s right not to testify, § 102:5
Defenses in criminal cases, instructing on, § 93:26
Defining words or terms, § 100:15
Delivery to jury, § 100:25
Disposition of instructions, § 100:26
Erroneous instructions
correcting, § 100:22
effect of, § 100:24
Exclusion of evidence, limiting instructions, § 26:11
Expert testimony, § 68:15
Fraud, § 101:10
General requirements, § 100:1
Identification evidence in criminal trials, § 92:18
Impeachment by prior conviction, § 41:13
Income taxes, impact of, § 101:13
Inflation, impact of, § 101:13
Intent in criminal cases, § 102:6
Interrogatories to jury, § 101:15
Judicial decisions, instructions based on, § 100:17
Judicial notice, § 50:32
Jury nullification, § 102:12
Lesser included offenses, § 102:7
Limiting instructions
exclusion of evidence, § 26:11
impeachment by prior conviction, § 41:13
other bad acts or offenses, § 44:3
restricting use of admitted evidence, § 28:6
Manner of reading, § 100:20
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JURY INSTRUCTIONS—Cont’d
Marking instructions, § 100:5
Model instructions, use of
generally, § 100:2
modified instructions or non-model instructions, use of, § 100:3
Number of instructions, § 100:12
Objections, specificity of, § 100:11
Oral instructions, § 100:8
Order of instructions, § 100:10
Other bad acts or offenses, § 44:3
Peremptory instructions, § 100:14
Presumptions
civil cases, § 52:2,101:14
criminal cases, § 53:2, 102:9
Presumption that jury follows instructions, § 100:28
Prior inconsistent statements, § 40:8
Proof beyond reasonable doubt, § 102:3
Province of jury, invading, § 100:19
Reading instructions, manner of, § 100:20
Recalling jury for further instructions, § 100:23, 100:30
Repetitious instructions, § 100:13
Res ipsa loquitur, § 101:9
Restricting use of admitted evidence, limiting instructions, § 28:6
Rules of the road, § 101:8
Slanted instructions, § 100:18
Spoliation of evidence, § 101:5, 102:10
Statutes, instructions based on, § 100:16
Sudden emergency, § 101:6
Tendering instructions, time for, § 100:6
Trial notebook, § 10:22
Typing instructions, § 100:5
Unavoidable accident, § 101:6
Weight of evidence
civil cases, § 101:4
criminal cases, § 102:4

JURY TRIAL
Absence of judge during trial, § 11:28
Assaulting witness, juror or judge, § 11:26
Bench conferences, § 11:19
Body, displaying to jury, § 58:11
Civil cases
presence of parties and counsel, § 11:7
right to jury trial, § 11:3
Coaching witness by spectator, § 11:10
Conduct of parties, § 11:8
Conduct of persons near courtroom, controlling, § 11:17
Contempt of court, § 7:8
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JURY TRIAL—Cont’d
Counsel table, persons permitted, § 11:13
Courtroom demonstrations, § 71:5
Criminal cases, right to jury trial, § 11:4
Death or disability of judge during trial, § 11:28
Deliberations. Jury Deliberations, this index
Due process, state’s right, § 11:6
Exclusion of party’s family, § 11:14
Exclusion of public, § 11:11
Family, exclusion of, § 11:14
Harassing witness, juror or judge, § 11:26
Hung jury, § 95:12
In chambers and in camera proceedings, § 11:12
Influencing witness, juror or judge, § 11:26, 56:7
Instructions. Jury Instructions, this index
Jury nullification, § 15:50, 102:12
Law of the case, § 11:29
Libel and slander, liability of trial participants, § 11:25
Misconduct of spectators and others, § 11:9
Mistrial for hung jury, § 95:12
News media, arrangements for, § 11:16
Obstruction of court orders and criminal investigations, § 11:27
Parties
conduct of parties, § 11:8
presence of parties, § 11:7
Presence of parties and counsel in civil cases, § 11:7
Pretrial conferences
civil cases, § 11:22
criminal cases, § 11:23
Pretrial order, control of proceedings by, § 11:20
Province of court and jury. Questions of Law and Fact, this index
Questions by jurors, § 15:49
Scheduling orders, § 11:21
Seating, controlling to avoid prejudice, § 11:15
Selection of jury. Juries and Jurors, this index
Sidebar conferences, § 11:19
Skeleton, bones and body parts, exhibition of, § 58:12
Transcribing testimony and proceedings, § 11:24
Twelve person jury, right to, § 11:5

JUSTIFICATION
Questions of law and fact, § 15:14

JUVENILE OFFENDERS
Impeachment by prior conviction, juvenile adjudications, § 41:12

KNIFE WOUNDS
Expert testimony, § 70:9
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KNOWLEDGE
Cross-examination, testing witness’s knowledge, § 38:5
Direct examination, witness’s first-hand knowledge, § 36:10
Hearsay exception, statements of knowledge, § 78:8
Imputed to client, § 2:16

LACHES
Questions of law and fact, § 15:38

LAW
Expert testimony, § 70:38

LAW OF THE CASE
Generally, § 11:29

LEGAL MALPRACTICE
Damages, § 99:24

LEGISLATIVE INTENT
Relevancy and admissibility of evidence, § 25:29

LEGITIMACY
Presumptions, § 52:7

LESSER INCLUDED OFFENSES
Criminal trials, § 92:20, 102:7
Verdicts, § 107:9

LETTERS
Authentication, § 61:16

LIABILITY INSURANCE
Closing argument, comments about, § 104:3
Relevancy and admissibility of evidence, § 25:20

LIBEL AND SLANDER
Attorney liability, § 3:16
Jury trial, liability of participants, § 11:25

LOSS OF CONSORTIUM
Damages, § 99:31

LOSS OF EARNINGS
Damages, § 99:27

LOST PROFITS
Damages, § 99:28

MAIL
Presumptions, delivery of mail, § 51:19

MAPS
Admissibility, § 58:8
Authentication of maps, plats and surveys, § 61:17
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MARITAL PRIVILEGE
Privileges, this index

MARRIAGE
Certificates, hearsay exception, § 78:18
Presumption as to validity, § 52:5

MASTERS
Generally, § 9:24

MEDICAL BILLS
Admissions, payment of medical and similar expenses, § 85:15
Business records, § 79:4

MEDICAL MALPRACTICE
Standard of care, § 69:9

MEDICAL TESTIMONY
Generally, § 69:1 to 69:9
Cross-examination, § 69:6
Direct examination of physician or surgeon, § 69:3
Hearsay exception, statements for purpose of medical diagnosis or treatment,
§78:10
Hospital and doctors’ records, § 69:7
Medical examiner’s records, § 69:8
Nontreating physician, testimony of, § 69:5
Opinion to reasonable degree of medical certainty, § 69:2
Privilege not to give opinion against self, § 48:11
Records
hospital and doctors’, § 69:7
medical examiner’s, § 69:8
Standard of care, medical malpractice, § 69:9
Treating physician, testimony of, § 69:4

MEMORANDA
Authentication, § 61:16

MENTAL ANGUISH
Damages, § 99:26

MENTAL COMPETENCE
Capacity to make confession, mental condition of accused, § 86:23
Jurors, § 20:11
Witnesses
competency of mentally incompetent, § 35:15
impeachment of mentally impaired witness, § 39:21
unavailability due to mental infirmity, § 84:5

MENTAL DISEASE OR DEFECT
Burden of proof in criminal cases, § 24:9
Expert testimony, § 70:34
Questions of law and fact, § 15:20
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MENTAL EXAMINATIONS
Relevancy and admissibility of evidence, § 25:19
Speedy trial exclusions, § 94:12

MENTAL STATE
Accused, state of mind, relevancy and admissibility of evidence, § 25:25
Burden of proving culpable mental state, § 24:4
Hearsay exception, § 78:7
Questions of law and fact, § 15:18

MINORS
Children and Minors, this index

MIRANDA RIGHTS
Confessions in Criminal Cases, this index

MISCONDUCT
Judge, objections to misconduct, § 9:17
Jury deliberations, § 106:6, 106:22
Spectators and others, § 11:9

MISTAKE
Defenses in criminal cases, mistake of law or fact, § 93:8

MISTRIAL

Generally, § 95:1 to 95:13

Admonition or striking, curing prejudice, § 95:7

Alternatives, § 95:3

Checklist, grounds for granting or denying motion, § 95:6

Criminal cases, § 95:8

Cumulative error, § 95:13

Curing prejudice by admonition or striking, § 95:7

Double jeopardy, § 95:9, 95:10

Grounds for declaring mistrial, § 95:5

Grounds for granting or denying motion, checklist, § 95:6

Hung jury, § 95:12

Last resort, § 95:2

Motion
grounds for granting or denying, checklist, § 95:6
state’s motion and double jeopardy, § 95:10
timeliness of motion, § 95:4

Nature of mistrial, § 95:1

Prejudice, curing by admonition or striking, § 95:7

Prosecutor’s bad faith, effect of, § 95:11

State’s motion and double jeopardy, § 95:10

Timeliness of motion, § 95:4

Verdict, jury’s inability to arrive at, § 95:12

MODELS
Admissibility, § 58:6
Foundations for evidence, § 30:12
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MORTALITY TABLES
Authentication, § 61:23

MOTIONS
Amending pleadings or information during trial, § 13:12
Ark. R. Civ. P. 11 procedure, § 13:3
Bench trial, motion for reopening case, § 16:6
Continuances, this index
Directed Verdict, this index
During trial
generally, § 13:1 et seq.
Ark. R. Civ. P. 11 procedure, § 13:3
evidence on motions, § 13:4
motion procedure, § 13:2
Evidence on motions, § 13:4
Inadmissible evidence, motion to strike, § 31:19
In limine
generally, § 12:1 to 12:15
advantages, § 12:3
burden of showing admissibility of evidence, § 12:10
defensive use, § 12:2
disadvantages, § 12:3
hearing on motion, § 12:9
nonjury cases, use in, § 12:6
offensive use, § 12:2
other bad acts or crime, motion to limit proof, § 44:22
purpose, § 12:2
reconsideration of ruling, § 12:14
renewal of motion at trial, requirement of, § 12:13
ruling on motion
effect of ruling, § 12:12
necessity of ruling, § 12:11
reconsideration, § 12:14
violation of ruling, effect of, § 12:15
specific motion, requirement of, § 12:7
suppression motion distinguished, § 12:5
trial notebook, § 10:10
types of motions, § 12:4
violation of ruling, effect of, § 12:15
written motion, requirement of, § 12:8
Mistrial, this index
Plan for motions, proof and objections, § 5:5
Post-Trial Motions, this index
Rape shield evidence, requirement of written motion, § 45:7
Renewing motions on retrial, § 13:10
Speedy trial motions, § 13:11
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MOTIVE
Burden of proof in criminal cases, § 24:7
Hearsay exception, statements of motive, § 78:9
Other bad acts or offenses, § 44:8
Questions of law and fact, § 15:39

NAMES
Impeachment of witnesses, § 39:14

NARCOTICS
Drugs and Drug Use, this index

NATIONALITY
Relevancy and admissibility of evidence, § 25:18

NECESSITY
Questions of law and fact, § 15:13

NEGLIGENCE
Fact issues in negligence cases, § 15:29
Inferences in civil cases, § 55:2
Lawyer negligence, § 3:15
Presumptions in civil cases, § 52:12
Value of property, § 73:9
Violation of statute, ordinance or negligence, § 75:7

NEWS MEDIA
Jury trial, arrangements for media, § 11:16
Publicity Before and During Trial, this index

NEWSPAPERS AND PERIODICALS
Authentication, § 61:9

NEW TRIAL
Post-Trial Motions, this index

NOLLE PROSEQUI
Generally, § 13:9
Speedy trial exclusions, § 94:17

NOLO CONTENDERE
Admissions, § 85:16

NONEXPERT OPINION EVIDENCE
Generally, § 67:1 to 67:19
Age of person or thing, § 67:14
Competency, § 67:9
Drugs, nature of, § 67:18
Emotions, § 67:4
Examining nonexpert as to opinion, § 67:2
Foundation requirements, § 67:3
Handwriting, § 67:12
Health, § 67:5
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NONEXPERT OPINION EVIDENCE—Cont’d
Identification
objects or things, § 67:17
persons, § 67:13
voice, § 67:11
Impact, point of, § 67:7
Intoxication, § 67:10
Odors, § 67:16
Other matters, checklist, § 67:19
Physical condition, § 67:5
Sanity, § 67:9
Sounds, § 67:15
Speed, § 67:6
State of mind, § 67:4
Value of personal property and service, § 67:8
Voice identification, § 67:11

NONSUIT
Generally, § 13:5

NOTEBOOK
Trial Notebook, this index

NOTICE AND NOTICES
Appeal, notice of. Appeal and Review, this index
Defenses, notice to prosecution, § 93:25
Expert testimony, § 68:21
Giving and receiving, role of attorney, § 2:10, 2:18
Judicial Notice, this index
Probation revocation, § 110:19

NULLIFICATION
Jury nullification, § 15:50, 102:12

OBJECTIONS
Generally, § 31:1 to 31:20, 32:1 to 32:6
Appeal, grounds on, § 31:12
Chain of custody, § 59:5
Checklists
form of question or answer, objections to, § 32:1
foundations for admitting evidence, general objections, § 32:2
making objection, § 32:4
other grounds, § 32:3
trial objections at a glance, § 32:6
Closing argument, improper, § 103:8
Confessions, objecting to admissibility, § 86:33
Continuing objections, § 31:6
Criminal cases, constitutionalizing objections, § 31:10
Cumulative error, § 31:11
Former testimony, objections to, § 84:13
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OBJECTIONS—Cont’d
Form of question or answer, objections to, § 32:1
Foundations for admitting evidence, general objections, § 32:2
General objections, § 31:8
Grounds for objection, stating, § 31:9
Grounds on appeal, § 31:12
Hearing objection, § 31:14
Hearsay, necessity for objection, § 76:4
Improper actions, duty to object, § 5:3
Improper evidence, need for objection, § 31:4
Improper testimony and conduct, right and duty to object, § 31:3
Inadmissible evidence
motion to strike, § 31:19
not objected to, weight of, § 28:10
Invited error, § 31:18
Judge’s misconduct, objections to, § 9:17
Jury instructions, specificity of objections, § 100:11
Making objection, § 32:4
Motion to strike inadmissible evidence, § 31:19
Offer of proof, § 31:20
Opening statements, § 21:11
Other bad acts or offenses, need for specific objection, § 44:2
Other grounds, § 32:3
Parties to objections, § 31:5
Plain error, § 31:13
Plan for motions, proof and objections, § 5:5
Purpose of objections to evidence, § 31:2
Ruling on objection, § 31:16
Stating grounds for objection, § 31:9
Timeliness of objection, § 31:7
Trial court will not let counsel approach, § 31:15
Trial objections at a glance, § 32:6
Verdict, objection to form of, § 107:15
Waiver of objection, § 31:17
Withdrawal of objection, effect of, § 32:5
Witness competency, § 35:4

OBSTRUCTION
Court orders and criminal investigations, § 11:27

OCCULTISM
Criminal trials, § 92:26

ODORS
Nonexpert opinion evidence, § 67:16

OFFER OF PROOF
Expert testimony excluded, § 68:20
Objections to evidence, § 31:20
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OFFICIAL INFORMATION PRIVILEGE
Generally, § 48:9

OPENING STATEMENTS
Generally, § 21:1 to 21:24
ABA Standards for Criminal Justice, § 21:3
Appellate review of case, references to, § 21:9
Bench trials, § 16:4, 21:23
Content, § 21:1
Criminal cases, special considerations
generally, § 21:14
defendant testifying or producing evidence, references to, § 21:15
other defendant convicted or pleaded guilty, references to, § 21:17
other offenses and character, references to, § 21:16
plea offers or bargaining, references to, § 21:18
Defense opening, § 21:22
Demonstrative evidence not used in trial, use of, § 21:7
Directing verdict on opening statement, § 21:13
Effective opening statements
generally, § 21:19 to 21:24
bench trials, § 21:23
defense opening, § 21:22
example, § 21:24
fundamentals, § 21:21
storytelling, § 21:20
Evidence
demonstrative evidence not used in trial, use of, § 21:7
limiting evidence, § 21:4
references to evidence not produced or excluded, § 21:5
Fundamentals, § 21:21
Guilty plea by another defendant, references to, § 21:17
Invited comments, § 21:10
Law, reading to jury, § 21:8
Limiting evidence, § 21:4
Nature, § 21:1
Objections, § 21:11
Other defendant convicted or pleaded guilty, references to, § 21:17
Other offenses and character, references to, § 21:16
Plea offers or bargaining, references to, § 21:18
Preparation for trial, § 8:6
Prior proceedings in same case, references to, § 21:6
Purpose, § 21:1
References to evidence or witnesses not produced or excluded, § 21:5
Right to make, § 21:2
Storytelling, § 21:20
Waiver, § 21:12
Witnesses not produced or excluded, references to, § 21:5
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OPINION EVIDENCE

Generally, § 66:1 to 66:5

Admissibility, generally, § 66:3

Expert Testimony and Opinion Evidence, this index

Facts
distinguished from opinions, § 66:2
requirement that witness testify as to, § 66:1

Medical Testimony, this index

Nonexpert Opinion Evidence, this index

Other limitations, § 66:5

Questions of law and fact, § 15:7

Ultimate issue, opinions concerning, § 66:4

ORAL STATEMENTS
Foundations for evidence, § 30:13

ORDER OF PROOF
Generally, § 22:1 to 22:10
Bifurcated trials, § 22:10
Burden of proof, effect of, § 22:3
Case-in-chief, checklist of factors determining order, § 22:8
Civil cases, § 22:5
Criminal cases, § 22:6
Cross-examination, introducing evidence during, § 22:9
Discretion of parties, § 22:7
Discretion of trial court, § 22:2
Late proof, reception of, § 22:4
Preparation for trial, § 8:8
Trial, order of, § 22:1

ORDERS
Continuance, § 14:4
Gag orders, § 6:11
Pretrial order, control of proceedings, § 11:20
Scheduling orders, § 11:21
Sentencing orders. Sentence and Punishment, this index

OTHER BAD ACTS OR OFFENSES
Generally, § 44:1 to 44:25
Accident, negating, § 44:10
Accomplice corroboration, § 44:16
Admissibility, balancing to determine, § 44:5
Alibi, disproving, § 44:14
Another person’s bad acts or offenses, § 44:23
Balancing to determine admissibility, § 44:5
Burden of proof, § 44:24
Closely connected with present charge, § 44:19
Common scheme, plan or design, showing, § 44:12
Conspiracy cases, § 44:20
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INDEX

OTHER BAD ACTS OR OFFENSES—Cont’d
Entrapment, disproving, § 44:15
Evidence suggesting other criminal offenses, § 44:21
Identity, establishing, § 44:11
Impeaching defendant’s testimony, § 44:13
Inadvertence, negating, § 44:10
Independent relevance, need for, § 44:4
Innocent intent or reason, negating, § 44:10
Intent, showing, § 44:9
Limiting instruction, need for, § 44:3
Motion in limine to limit proof, § 44:22
Motive, showing, § 44:8
Negating innocent intent, accident, inadvertence or innocent reason, § 44:10
Present charge, closely connected with, § 44:19
Relevance, independent, need for, § 44:4
Remoteness, § 44:6
Reverse 404(b), § 44:23
Same people, acts or offenses between, § 44:17
Sexual abuse cases, § 44:18
Specific objection, need for, § 44:2
Subsequent bad acts or offenses, § 44:7
Time for admission of 404(b) evidence, § 44:25

OUTRAGEOUS CONDUCT
Governmental conduct, § 93:20

PAINT ANALYSIS
Expert testimony, § 70:26

PARDON
Impeachment by prior conviction, effect of pardon, § 41:8

PARENT-CHILD PRIVILEGE
Generally, § 48:15

PAROLE
Application of 70% parole, § 109:60
Enhancers, § 109:59
Impeachment by prior conviction, effect of parole, § 41:8
Instructing on eligibility
generally, § 109:18
prior violent or sex offenders, § 109:19
Juror conduct, extrajudicial references to parole, § 20:9

PAROL EVIDENCE RULE
Generally, § 64:1 to 64:17
Capacity of parties, § 64:14
Collateral rule, § 64:9
Consideration, § 64:13
Construction of instrument

generally, § 64:16
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PAROL EVIDENCE RULE—Cont’d
Construction of instrument—Cont’d
admissible evidence, § 64:17
Corporate records, § 64:5
Date, § 64:12
Exceptions, § 64:8 et seq.
Identity of parties, § 64:14
Incomplete contract or writing, § 64:11
Performance or payment, showing time, place and mode, § 64:15
Persons affected by rule, § 64:7
Prior contemporaneous writings, § 64:9
Private writings, § 64:4
Public records and documents, § 64:6
Questions of law vs. questions of fact, § 64:2
Relationship of parties, § 64:14
Subject matter, § 64:12
Subsequent parol agreements or modifications, § 64:10
Writings affected by rule
generally, § 64:3
private writings, § 64:4

PARTIES
Continuance, absence, illness or death of party or party’s family, § 14:12
Evidence admissible against some parties, § 28:5
Exclusion of party’s family, § 11:14
Impeachment, relation to party, § 39:9
Judge’s comments and conduct toward parties, § 9:9
Judgment involving multiple parties, § 108:4
Objections, parties to, § 31:5
Parol evidence rule, relationship, identity and capacity of parties, § 64:14
Presence in civil cases, § 11:7
Stipulations, parties to, § 29:8

PEREMPTORY CHALLENGES
Juries and Jurors, this index

PERFECTING APPEAL
Appeal and Review, this index

PERFORMANCE
Questions of law and fact, § 15:24

PERJURY
Generally, § 34:24
Conduct of prosecution, use of perjured testimony, § 88:28
Ethics of trial advocacy, § 4:13
Self-incrimination, privilege against, danger of perjury, § 49:12

PERPETUATING TESTIMONY
Generally, § 83:4
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INDEX

PERSONAL INJURIES
Damages, this index

PERSONAL PROPERTY
Damages, § 99:32
Valuation, this index

PERSUASION, BURDEN OF
Generally, § 23:1

PHOTOGRAPHS AND PHOTOGRAPHY
Abstracting photographs, § 62:16
Admissibility of photographs

generally, § 62:1

criminal cases, checklist, § 62:8
Authentication of photographs

generally, § 62:2

digital photography, § 62:3

problems with authentication, § 62:4
Court proceedings, photographing, § 6:9
Digital photography, authentication, § 62:3
Foundations for evidence, § 30:16, 62:2
Objects, § 62:5
Persons

generally, § 62:6

criminal cases, § 62:7
Premises, § 62:5
Recreated or posed photographs, § 62:13

PHYSICAL CONDITION
Hearsay exception, § 78:7
Nonexpert opinion evidence, § 67:5
Questions of law and fact, § 15:17

PHYSICAL EVIDENCE
Admissibility, § 58:4
Confrontation of witnesses, § 82:10

PHYSICAL EXAMINATIONS
Refusal to submit, inferences in civil cases, § 55:5
Relevancy and admissibility of evidence, § 25:19

PHYSICIAN-PATIENT PRIVILEGE
Generally, § 48:1

PHYSICIANS AND SURGEONS
Medical malpractice, standard of care, § 69:9
Medical Testimony, this index

PLAN OR DESIGN
Bad acts or offenses, common scheme, plan or design, § 44:12
Hearsay exception, statements of plan or design, § 78:9
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PLEA BARGAINING
Admissions, § 85:16
References to plea offers or bargaining
closing arguments, § 105:7
opening statements, § 21:18

PLEADINGS
Amendment
continuance, grounds for, § 14:11
during trial, § 13:12
Trial notebook, § 10:9

POLICE REPORTS
Public records and reports, § 80:5
Trial notebook, § 10:11

POLITICAL VIEWS
Impeachment of witnesses, § 39:24
Juror challenge for cause, political prejudice, § 18:19

POLYGRAPH TESTS
Closing argument, references to, § 105:9
Expert testimony, § 70:20

POSSESSION
Constructive Possession, this index
Inferences arising from possession of narcotics, § 53:7
Presumptions, possession and ownership of property, § 52:8

POST-TRIAL MOTIONS IN CIVIL CASES
Generally, § 111:1 to 111:9
Judgment, motions to modify or amend, § 111:2
Judgment n.o.v. motion
generally, § 111:7
grounds for motion, § 111:8
time for motion, § 111:9
New trial
appeal of order on motion, § 111:6
form of motion, § 111:5
grounds for motion, § 111:3
time for motion, § 111:4

POST-TRIAL MOTIONS IN CRIMINAL CASES
Generally, § 112:1 to 112:9
Appeal of order
generally, § 112:8
notice of appeal after post-trial motions, § 113:10
Deemed denied rule, § 112:7
New trial motion
generally, § 112:2
appeal of order, § 112:8
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INDEX

POST-TRIAL MOTIONS IN CRIMINAL CASES—Cont’d
New trial motion—Cont’d
application, § 112:4
deemed denied rule, § 112:7
grounds, § 112:3
hearing on motion, § 112:6
time for motion, § 112:5
Notice of appeal after post-trial motions, § 113:10
Writ of error coram nobis, § 112:9

PREJUDICE
Admissibility of evidence, § 25:13
Balancing relevance v. unfair prejudice, § 26:3
Brady doctrine, § 89:5
For cause challenges of jurors. Juries and Jurors, this index
Closing Argument, this index
Continuances, § 14:10
Impeachment of witnesses, § 39:8
Mistrial, curing prejudice by admonition or striking, § 95:7
Relevancy of evidence, § 25:13
Seating, controlling to avoid, § 11:15
Unfair prejudice, defined, § 26:4

PREMEDITATION
Inferences, § 56:12

PREMISES
Constructive possession, § 57:5
Photographs, § 62:5

PREPARATION FOR TRIAL
Generally, § 8:1 to 8:9
Case analysis, § 8:2
Closing argument, § 8:6
Elements of claims and defenses, § 8:5
Exhibits, § 8:8
Jury selection, § 8:7
Opening statement, § 8:6
Order of proof, § 8:8
Theory and theme, § 8:1 et seq.
Trial vocabulary, § 8:4
Visual aids, § 8:8
Witnesses, § 8:8
Working backwards in final preparation, § 8:3

PREPONDERANCE OF EVIDENCE
Burden of proof, § 23:4
Questions of law and fact, § 15:5

PRESUMPTION OF INNOCENCE
Generally, § 92:1
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PRESUMPTION OF INNOCENCE—Cont’d
Burden of proof, presumption and, § 24:2
Jury instructions, § 102:2

PRESUMPTIONS
Generally, § 51:1 to 51:22
Admissibility of evidence to rebut presumed fact, § 51:12
Adoptive admissions, § 53:5
Arson, § 51:17
Attorneys, gifts and bequests to, § 52:11
Authentication of document presumed by statute to be authentic, § 61:13
Burden of disproving presumed fact, § 51:7
Burdens and presumptions, § 23:3
Checklist, presumptions about people, § 51:21
Civil cases
generally, § 52:1 to 52:14
attorneys, gifts and bequests to, § 52:11
conduct of party, presumptions arising from, § 52:6
continuance of fact or condition, § 52:9
death, presumption after five years’ absence, § 52:4
domicile, § 52:14
federal law, applicability, § 52:3
gifts, § 52:10, 52:11
instructing jury, § 52:2, 101:14
legitimacy, § 52:7
marriage, validity of, § 52:5
negligence cases, § 52:12
property, possession or ownership, § 52:8
wills, § 52:13
Conduct of accused, presumptions arising from, § 53:4
Conduct of party, presumptions arising from, § 52:6
Confessions, presumptions on preliminary question of voluntariness, § 86:34
Conflicting presumptions, § 51:9
Constitutionality of presumptions, § 53:6
Continuance of fact or condition, § 52:9
Controverting evidence on presumptions, effect of, § 51:11
Criminal cases
generally, § 53:1 to 53:7
adoptive admissions, § 53:5
conduct of accused, presumptions arising from, § 53:4
constitutionality of presumptions, § 53:6
instructing juries, § 53:2, 102:9
nature of presumptions, § 53:3
possession of narcotics, stolen property etc., presumptions arising from, § 53:7
silence of accused, § 53:5
statutory presumptions, § 56:14
Death, presumption after five years’ absence, § 52:4
Domicile, § 52:14
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INDEX

PRESUMPTIONS—Cont’d

Facsimile transmission, receipt of, § 51:20
Federal law, applicability, § 52:3
Foreign laws, § 51:15
Gifts, § 52:10, 52:11
Ignorance of law no excuse, § 51:22
Inference distinguished, § 51:3
Innocence. Presumption of Innocence, this index
Instructing jury

civil cases, § 52:2, 101:14

criminal cases, § 53:2, 102:9
Irrebuttable presumptions, § 51:5
Legitimacy, § 52:7
Mail, delivery of, § 51:19
Marriage, validity of, § 52:5
Nature of, § 51:2
Negligence cases, § 52:12
People, presumptions about, § 51:21
Possession of narcotics, stolen property etc., presumptions arising from, § 53:7
Presumption on presumption, § 51:8
Property, possession or ownership, § 52:8
Public officers, acts and proceedings, § 51:14
Questions of law and fact, § 15:6
Reasonableness, § 51:4
Rebuttable presumptions, § 51:6
Regularity, § 51:13
Retroactivity, § 51:10
Sanity, § 51:16
Silence of accused, § 53:5
Suicide, § 51:18
Wills, § 52:13

PRETRIAL
Checklists, civil and criminal cases, § 10:6, 10:7
Control of proceedings by pretrial order, § 11:20
Pretrial conferences, civil and criminal cases, § 11:22, 11:23

PRIOR CONVICTIONS
Generally, § 41:1 to 41:16
Admissible crimes
balancing test in determining admissibility, § 41:14
dishonesty or false statement, § 41:5
felonies, generally, § 41:4
Annulment, effect of, § 41:8
Appeal, effect of, § 41:8
Bad acts. Other Bad Acts or Offenses, this index
Balancing test in determining admissibility, § 41:14
Defense use of defendant’s prior conviction, § 41:15
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PRIOR CONVICTIONS—Cont’d
Dishonesty or false statement, § 41:5
Expungement, effect of, § 41:9
Extent of proving, § 41:7
Extenuating circumstances, § 41:8
Felonies, generally, § 41:4
Good faith basis for inquiry, § 41:2
Hearsay exception, judgment of previous conviction, § 78:28
Juvenile adjudications, § 41:12
Limiting instruction, § 41:13
Limiting use, § 41:16
Manner of proving, § 41:6
Other Bad Acts or Offenses, this index
Pardon, effect of, § 41:8
Parole, effect of, § 41:8
Record, preserving for review, § 41:3
Reversal, effect of, § 41:8
Same occurrence, crimes from, § 41:11
Stipulations, § 29:10
Time limit, § 41:10

PRIOR INCONSISTENT STATEMENTS
Generally, § 40:1 to 40:11
Confrontation of witnesses, § 82:8
Explanation by witness, § 40:7
Extent of inconsistency, § 40:2
Extrinsic evidence, § 40:4
Foundations for evidence, § 30:17, 40:3
Grand jury or prosecuting attorney, testimony before, use to impeach witness,
§ 40:6
Hearsay, evidence which is not, § 40:9, 77:2, 77:3
Instructing jury, § 40:8
Opinion, prior expressions, § 40:5
Right to show, § 40:11
Substantive evidence, § 40:10

PRIVILEGES
Generally, § 46:1 to 46:8, 48:1 to 48:19
Accountants, communications by client, § 48:12
Attorney-Client and Work Product Privilege, this index
Child abuse and neglect exception to privileges, § 48:16
Chiropractor-patient privilege, § 48:2
Claiming privilege
generally, § 46:2
comment on claim, § 46:7
disclosure without opportunity to claim, § 46:5
jury, making claim without knowledge of, § 46:8
manner of claiming, § 46:3
unavailability of witness due to, § 84:3
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PRIVILEGES—Cont’d

Comment on claim of privilege, § 46:7
Compelled disclosure, § 46:5
Disclosure without opportunity to claim privilege, § 46:5
Existence of privileges, ruling on, § 46:6
Governmental privileges, § 48:9
Inference from claim of privilege, § 46:7
Informer’s identity, § 48:10
Insured-insurer privilege, § 48:14
Interpreters, § 48:17
Journalist’s privilege, § 48:13
Jury, making claim without knowledge of, § 46:8
Licensed counselor privilege, § 48:18
Manner of claiming privilege, § 46:3
Marital privilege

generally, § 48:3

exceptions to privilege, § 48:5

existence of marital relationship, § 48:4
Medical care provider’s privilege not to give opinion against self, § 48:11
Official information, § 48:9
Other matters privileged or not privileged, § 48:19
Parent-child privilege, § 48:15
Physician-patient privilege, § 48:1
Psychotherapist-patient privilege, § 48:1
Religious privilege, § 48:6
Self-Incrimination, Privilege Against, this index
State secrets, § 48:9
Trade secrets, § 48:8
Vote, privilege of, § 48:7
Waiving privileges, § 46:4
Witness competency and privileges, § 35:5
Work product. Attorney-Client and Work Product Privilege, this index

PROBABILITY
Questions of law and fact, § 15:14

PROBABLE CAUSE
Probation revocation, § 110:8, 110:11
Questions of law and fact, § 15:14

PROBATION
Generally, § 109:21
Conditions
confinement or paying fine, § 109:25
revocation and suspension, below
Discharge from probation, § 109:24
Hearings, Revocation and suspension, below
Instructing jury on probation or other alternative sentence, § 109:17
Modification of terms, § 109:23
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PROBATION—Cont’d
Revocation and suspension
generally, § 110:1 to 110:28
after expiration or suspension of probation, § 110:27
bail
pending appeal, § 110:28
pending final hearing, § 110:15
burden of proof, state’s, § 110:20
conditions, violation of
generally, § 110:3
inexcusable failure to comply, § 110:21
confrontation, § 110:23
counsel, right to, § 110:13
directed verdict motion, § 110:24
due process, § 110:16
evidence at hearing, § 110:22
findings, written, § 110:25
hearings
bail pending final hearing, § 110:15
burden of proof, state’s, § 110:20
evidence at hearing, § 110:22
preliminary hearing, § 110:14
time for hearing, § 110:18
initiation of revocation
generally, § 110:6
petition, § 110:9, 110:10
probable cause, § 110:8, 110:11
through court by petition or sua sponte, § 110:9
time for initiation, § 110:6
what court may revoke, § 110:7
jurisdiction, § 110:17
notice requirements, § 110:19
petition
generally, § 110:9
form and affidavit in support, § 110:10
preliminary hearing, § 110:14
probable cause for initiating revocation, § 110:8, 110:11
procedure for revocation, § 110:5
punishment and sentencing alternatives, § 110:26
restitution, failure to make, § 110:21
sanctions, intermediate or administrative, § 110:4
steps in revocation process, checklist, § 110:2
sua sponte revocation, § 110:9
summons, § 110:12
time for hearing, § 110:18
warrant, § 110:12
what court may revoke, § 110:7
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PROBATION—Cont’d
Suspension. Revocation and suspension, above
Violation of conditions, § 110:3, 110:21

PRODUCTION, BURDEN OF
Generally, § 23:1, 23:10

PRODUCTION OF WITNESSES AND EVIDENCE
Closing argument, § 104:7
Compelling Production of Witnesses and Evidence, this index
Opening statements, § 21:5
Subpoenas, this index

PROFITS
Damages for lost profits, § 99:28

PRO HAC VICE ATTORNEYS
Generally, § 2:33

PROOF
Admissions, procedure in proving, § 85:3
Authenticity, § 61:2
Beyond reasonable doubt, § 92:2
Character, method of proving, § 42:4, 42:9
Damages, proof of, § 99:17
Defenses, proof in anticipation, § 36:12
Evidence, this index
Former testimony, proving, § 84:12
Handwriting, this index
Offer of proof, § 31:20
Other Bad Acts or Offenses, this index
Plan for motions, proof and objections, § 5:5
Prior convictions, § 41:6, 41:7

PROPERTY RIGHTS AND OWNERSHIP

Hearsay exception, documents and statements affecting interest in property,
§ 78:20, 78:21

Inferences, transfer or disposal of property, § 55:6

Presumptions, possession and ownership, § 52:8

Questions of law and fact, § 15:30

PROSECUTION
Conduct of Prosecution, this index

PRO SE LITIGANTS
Generally, § 3:18

PROTECTIVE ORDERS
Depositions and discovery in criminal cases, § 88:15

PROVINCE OF COURT AND JURY
Questions of Law and Fact, this index
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PSYCHOTHERAPIST-PATIENT PRIVILEGE
Generally, § 48:1

PUBLICATIONS
Hearsay exception, commercial publications, § 78:23
Official publications, authentication, § 61:8

PUBLICITY BEFORE AND DURING TRIAL
Generally, § 6:1 to 6:11
ABA standards on fair trial and public discourse, § 6:3
Broadcasting court proceedings, § 6:9
Change of venue, § 6:7
Closing proceedings, § 6:10
Continuance because of, § 6:7
Effect of publicity, generally, § 6:1
Ethical rules, § 6:2
Ethics of trial advocacy, § 4:9
Gag orders, § 6:11
Judicial control of those speaking and writing about proceeding, § 6:8
Jurors
admonishing jury, § 6:6
news accounts, hearing and reading, § 6:5, 20:7
Photographing court proceedings, § 6:9
Sealing files, § 6:10
Sheppard v. Maxwell rules on conduct of trial and press, § 6:4

PUBLIC POLICY
Questions of law and fact, § 15:26

PUBLIC RECORDS AND REPORTS
Generally, § 80:1 to 80:9
Absence of record or entry, § 80:9
Admissible, checklist, § 80:2
Authentication, this index
Best evidence rule, § 63:8
Census reports, § 80:7
Crime lab reports, § 80:4
Foundations for evidence, § 30:19
Hearsay exception, § 78:14
Inadmissible, checklist, § 80:3
Police reports, § 80:4
Vital statistics, § 78:15, 80:6
Weather reports, § 80:8

PUNITIVE DAMAGES
Damages, this index

QUESTIONS OF LAW AND FACT
Generally, § 15:1 to 15:50
Accomplice testimony, § 15:46
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QUESTIONS OF LAW AND FACT—Cont’d
Acts and conduct, § 15:23
Alibi, § 15:41
Amount, § 15:10
Assent, § 15:22
Authority, § 15:16
Best evidence rule, function of judge and jury, § 63:11
Character and condition of things, § 15:9
Character of persons, § 15:15
Circumstantial evidence, § 15:8, 27:4
Conditions
nature of conditions, § 15:12
physical condition, § 15:17
things, conditions of, § 15:9
Conduct and acts, § 15:23
Confession or admission, weight to be given, § 15:44
Confessions in criminal cases, § 86:35
Consent, § 15:22
Construction of language, § 15:31
Contracts, this index
Credibility of witnesses, § 15:4
Criminal cases
generally, § 15:40
accomplice testimony, § 15:46
alibi, § 15:41
confession or admission, weight to be given, § 15:44
degree of crime, § 15:47
elements of crime, § 15:43
entrapment, § 15:42
eyewitness identification, § 15:45
punishment, § 15:48
reasonable doubt, § 15:43
Degree of crime, § 15:47
Duties, § 15:27, 15:28
Elements of crime, § 15:43
Entrapment, § 15:42
Estoppel, § 15:37
Evidence
circumstantial evidence, § 15:8
opinion evidence, § 15:7
preponderance of evidence, § 15:5
weight of evidence, § 15:4
Extent, § 15:10
Eyewitness identification, § 15:45
Infants, § 15:19
Inferences, § 15:6
Intent, mental state and, § 15:18
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QUESTIONS OF LAW AND FACT—Cont’d
Intention, motive, and belief, § 15:39
Intoxication, § 15:21
Invasion of province of jury, § 15:2
Justification, § 15:14
Laches, § 15:38
Liabilities, § 15:27
Mental disease or defect, § 15:20
Mental state, § 15:18
Minors, § 15:19
Mixed questions

generally, § 15:3

bench trials, § 16:30
Motive and belief, § 15:39
Nature of acts, § 15:25
Nature of conditions, § 15:12
Necessity, § 15:13
Negligence cases, fact issues, § 15:29
Occurrence, § 15:24
Opinion evidence, § 15:7
Parol evidence rule, § 64:2
Performance, § 15:24
Physical condition, § 15:17
Presumptions, § 15:6
Probability, § 15:14
Probable cause, § 15:14
Property rights and ownership, § 15:30
Province of jury, invasion of, § 15:2
Public policy, § 15:26
Punishment, § 15:48
Reasonable doubt, § 15:43
Reasonableness, § 15:11
Rights, § 15:27
Sanity, § 15:20
Status of persons, § 15:15
Value, § 15:10
Volition, § 15:22
Warranty, existence of, § 15:35
Weight of evidence, § 15:4

RACE
Closing argument, racial prejudice, § 103:18
Juror challenges. Juries and Jurors, this index
Relevancy and admissibility of evidence, § 25:18

RAPE SHIELD EVIDENCE
Generally, § 45:1 to 45:11
Admissibility in cases of consent, § 45:5
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RAPE SHIELD EVIDENCE—Cont’d

Hearing on motion, § 45:8
Interlocutory appeal, § 45:10
Prior false allegations of victim, § 45:6
Prior sexual conduct

generally, § 45:4

relevance of other sexual conduct, § 45:3
Raising issue without motion or after denial, § 45:9
Relevance of other sexual conduct, § 45:3
Rule, § 45:2
Sentencing, evidence at, § 45:11
Statute, § 45:2
Written motion, requirement of, § 45:7

RAPE TRAUMA SYNDROME
Expert testimony, § 70:14

RATIFICATION
Attorney’s acts, ratification by client, § 2:15

REAL AND DEMONSTRATIVE EVIDENCE
Generally, § 58:1 to 58:14
Admissibility
maps, drawings and diagrams, § 58:8
models, § 58:6
physical evidence, § 58:4
replicas, § 58:6
similar articles, § 58:7
weapons, § 58:5
Blackboards, § 58:9
Body, displaying to jury, § 58:11
Charts, § 58:9
Demonstrations, § 58:14
Diagrams, admissibility, § 58:8
Drawings, admissibility, § 58:8
Maps, admissibility, § 58:8
Marks etc., effect of, § 58:10
Models, admissibility, § 58:6
Physical evidence, admissibility, § 58:4
Prosthetic devices, § 58:13
Recreations, § 58:14
Replicas, admissibility, § 58:6
Skeleton, bones and body parts, exhibition of, § 58:12
Surgical devices, § 58:13
Tangible articles having bearing on transaction, § 58:3
Use of real evidence, generally, § 58:2
Weapons, admissibility, § 58:5

REAL ESTATE
Damages, § 99:33
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REAL ESTATE—Cont’d
Judgment vesting title, § 108:3
Valuation, this index

REASONABLE DOUBT
Burden of proof in criminal cases, § 24:3
Jury instructions, § 102:3
Proof beyond reasonable doubt, § 92:2
Questions of law and fact, § 15:43

REBUTTAL
Generally, § 96:1 to 96:5
Civil cases, § 96:2
Closing argument, § 103:44
Criminal cases, § 96:3
Recalling witnesses, right to, § 96:5
Surrebuttal evidence, § 96:4

RECORD
Appeal and Review, this index
Batson challenge to juror selection, making a record, § 19:9
Clear record, making, § 5:6
Contempt proceedings, § 7:10
Court reporter, presence of, § 5:4
Duty to make record
generally, § 5:1 to 5:7
clear record, § 5:6
court reporter, presence of, § 5:4
ethical duty, § 5:2
improper actions, duty to object, § 5:3
plan for motions, proof and objections, § 5:5
preserving record, § 5:7
Judicially noticed facts, § 50:5
Jury selection, making the record, § 17:27
Preserving record, § 5:7
Prior conviction, preserving record for review, § 41:3

RECORDED RECOLLECTION
Hearsay exceptions, § 78:11

RECORDS
Business Records, this index
Comprehensive Criminal Record Sealing Act, § 109:29
Computer records, foundations for evidence, § 30:9
Corporate records, parol evidence rule, § 64:5
Electronic Records and Documents, this index
Hearsay Exceptions, this index
Hospital and doctors’ records, § 69:7
Medical examiner’s records, § 69:8
Public documents and records. Authentication, this index
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RECROSS-EXAMINATION
Right to recoross, § 43:7

REDIRECT
Direct Examination, this index

REENACTMENT OF CRIME OR OCCURRENCE
Generally, § 71:6
Relevancy and admissibility of evidence, § 25:27

REFRESHING RECOLLECTION
Generally, § 37:1 to 37:5
Past recollection recorded, § 37:5
Present recollection refreshed, § 37:2
Redirect examination, § 43:4
Writings or object used to refresh
generally, § 37:3
adverse party’s right to use writing, § 37:4

RELEASE
Claim, release of, role of attorney, § 2:25

RELEVANCY AND ADMISSIBILITY OF EVIDENCE
Generally, § 25:1 to 25:29, 28:1 to 28:14
Audio evidence, admissibility, § 62:14
Balancing relevance v. unfair prejudice, § 26:3
Best Evidence Rule, this index
Bias, § 25:13
Checklist, exceptions to rule of admissibility, § 25:3
Circumstantial evidence, § 25:11, 27:1
Collateral issues, § 25:12
Collateral source rule, § 25:21
Conditional admissibility, § 28:3
Conduct shortly before accident, § 25:22
Curative admissibility, § 25:16
Custody of exhibits, § 28:11
Custom, § 25:17
Declarations, self-serving, § 25:15
Definition of relevant evidence (Ark. R. Evid. 401), § 25:4
Demonstrative evidence. Real and Demonstrative Evidence, this index
Determining relevancy, § 25:10
Disputed matters, § 25:8
Documentary Evidence, this index
Error in admitting evidence, § 28:12
Events surrounding occurrence, § 25:24
Exceptions to rule of admissibility, § 25:3
Exhibits, custody of, § 28:11
Fact of consequence to determination of action, § 25:7
Filling in blanks, § 25:9
Foundations for evidence, § 28:13
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RELEVANCY AND ADMISSIBILITY OF EVIDENCE—Cont’d
Giving case life, § 25:9
Handwriting exemplars, admissibility, § 72:4
Hearsay, admissibility in general, § 76:2
Inadmissible evidence not objected to, weight of, § 28:10
Incriminating someone other than accused, § 25:26
Injuries to plaintiff, subsequent or prior, § 25:23
Irrelevant evidence inadmissible (Ark. R. Evid. 402), § 25:2
Legislative intent, § 25:29
Liability insurance, § 25:20
Limiting instructions, restricting use of admitted evidence, § 28:6
Link to occurrence, § 25:6
Mental examinations of parties and others, § 25:19
Motion in limine, burden of showing admissibility, § 12:10
Motion to strike inadmissible evidence, § 31:19
Nationality, § 25:18
Negative testimony, § 28:9
Novel scientific evidence, § 68:5
Partial inadmissibility, § 28:4
Photocopies, admissibility, § 60:6
Photographs, admissibility, § 62:1, 62:8
Physical examinations of parties and others, § 25:19
Poverty, § 25:18
Pre-accident conduct, § 25:22
Prejudice or bias, § 25:13
Prejudicial evidence, § 25:14
Presumed fact, admissibility of evidence to rebut, § 51:12
Prior injuries to plaintiff, § 25:23
Probability of guilt, statistical evidence, § 25:28
Procedure for admitting, § 28:14
Public records and reports, § 80:2, 80:3
Race, § 25:18
Rape shield evidence, relevance of other sexual conduct, § 45:4
Real and Demonstrative Evidence, this index
Reenactment of crime or occurrence, § 25:27
Res gestae, § 25:24
Restricting use of admitted evidence, § 28:6
Rule of admissibility and exceptions, § 25:2, 25:3
Ruling on admissibility, § 28:2
Scientific evidence, novel, § 68:5
Self-serving declarations, § 25:15
Some parties, evidence admissible against, § 28:5
State of mind of accused, § 25:25
Statistical evidence, probability of guilt, § 25:28
Stipulated fact, admissibility of evidence as to, § 29:7
Subsequent injuries to plaintiff, § 25:23
Tendency to make existence of fact more or less probable, § 25:5
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RELEVANCY AND ADMISSIBILITY OF EVIDENCE—Cont’d
Usage, § 25:17
Wealth, § 25:18
Weight given particular kinds of evidence, § 28:8
Weight of inadmissible evidence not objected to, § 28:10
Withdrawal of evidence, § 28:7
X-rays, admissibility, § 62:9

RELIGION
Closing argument, religious prejudice, § 103:18
Confessions, use of religious persuasion, § 86:30
Hearsay exceptions
family bibles and other records, § 78:19
records of religious organizations, § 78:17
Impeachment of witness, religious beliefs or opinions, § 39:23
Juror challenge for cause, religious prejudice, § 18:19
Religious privilege, § 48:6
Witness competency, effect of religious beliefs or opinions, § 35:19

REMITTITUR
Excessive damages, § 99:36

REOPENING CASE
Generally, § 97:1 to 97:4
Bench trial, motion for reopening case, § 16:6
Checklist, factors to be considered, § 97:2
Closing argument, reopening during or after, § 97:4
Directed verdict motion, reopening after, § 97:3

REPLICAS
Admissibility, § 58:6

REPUTATION
Character and Reputation, this index

RES GESTAE
Hearsay, § 76:10
Relevancy and admissibility of evidence, § 25:24

RESIDENCES
Constructive possession, residences and other premises, § 57:5, 57:6

RES IPSA LOQUITUR
Inferences in civil cases, § 55:3
Jury instructions, § 101:9

RES JUDICATA
Defenses in criminal cases, § 93:18

RESTITUTION
Probation revocation, failure to comply with conditions, § 110:21
Sentencing, § 109:30
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RETROACTIVITY
Presumptions, § 51:10

RIGHT TO COUNSEL
Generally, § 90:13
Adpvice at first appearance, § 90:2
Appointment of Counsel, this index
Continuance, denial as denial of right to counsel, § 14:6
Probation revocation, § 110:13
Waiver of right, § 90:13

ROLE OF ATTORNEY
Attorneys at Law, this index

ROUTINE PRACTICE
Proof of, due care or lack of due care, § 75:6

RULES OF THE ROAD
Jury instructions, § 101:8

SANCTIONS
Discovery in criminal cases, failure to comply, § 88:17
Prosecutorial abuse, § 88:29

SANITY
Nonexpert opinion evidence, § 67:9
Presumptions, § 51:16
Questions of law and fact, § 15:20

SATANISM
Criminal trials, § 92:26

SCHEDULING ORDERS
Generally, § 11:21

SCHOOL RECORDS
Generally, § 79:6

SCIENTIFIC BOOKS
Authentication, § 61:24

SEALING FILES AND RECORDS
Generally, § 6:10
Comprehensive Criminal Record Sealing Act, § 109:29

SELECTION OF JURY
Juries and Jurors, this index

SELECTIVE PROSECUTION
Defenses in criminal cases, § 93:19

SELF-DEFENSE
Defenses in criminal cases, § 93:4
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SELF-INCRIMINATION, PRIVILEGE AGAINST
Generally, § 49:1 to 49:29
Admissions, § 49:12
Agent or substitute, production and authentication, § 49:19
Another jurisdiction, incrimination under law of, § 49:6
Apprising witness of privilege, § 49:21
Asserting claim
dealing with witness who claims privilege and striking testimony, § 49:29
effect of assertion, § 49:23
necessity of, § 49:20
time and manner, § 49:22
Authentication
generally, § 49:18
by agent or substitute, § 49:19
Books protected by privilege, § 49:16
Calling witness who will claim privilege, § 49:28
Communication by production and content distinguished, § 49:17
Compelled testimony, nature of, § 49:3
Construction of constitutional provision, § 49:2
Dealing with witness who claims privilege and striking testimony, § 49:29
Documents protected by privilege, § 49:16
Effect of asserting, § 49:23
Effect of privilege, § 49:4
Existence, possession, authentication and identification, § 49:18
Exposure to sanction, penalty or forfeiture, § 49:10
Facts tending to incriminate witness, § 49:8
Forfeiture, exposure to, § 49:10
Immunity, breadth of, and privilege, § 91:5
Indirect incrimination, § 49:11
Law of another jurisdiction, incrimination under, § 49:6
Likelihood of prosecution, § 49:9
Limits, § 49:5
Manner of asserting, § 49:22
Nature of proceeding, § 49:7
Particular parties and entities, § 49:15
Penalty, exposure to, § 49:10
Perjury, danger of, § 49:12
Personal nature of privilege, § 49:13
Production and authentication by agent or substitute, § 49:19
Protection of others, § 49:14
Purpose of privilege, § 49:4
Records protected by privilege, § 49:16
Sanction, exposure to, § 49:10
Scope of privilege, § 49:7
Sources of privilege, § 49:1
Striking testimony of witness who claims privilege, § 49:29
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SELF-INCRIMINATION, PRIVILEGE AGAINST—Cont’d
Sufficiency of claim of privilege
generally, § 49:27
duty of court to determine, § 49:26
Sufficiency of privilege, witness’s determination, § 49:25
Time of asserting, § 49:22
Waiver by testimony, § 49:24

SELF-REPRESENTATION
Faretta colloquy, § 90:14
Procedure, § 90:14
Stand-by counsel, § 90:15

SEMEN ANALYSIS
Expert testimony, § 70:12

SENTENCE AND PUNISHMENT
Generally, § 109:1 et seq.
Act 346 and Act 531, § 109:28
ADC bond, § 109:54
Allocution, defendant’s right, § 109:11
Appeal of sentence
generally, § 109:61
notification of appeal rights, § 109:12
Arkansas Sentencing Commission, § 109:32
Arrest of judgment, § 109:7
Authorized dispositions, § 109:5
Change in severity of punishment after crime, § 109:6
Character evidence, § 42:8
Closing argument, § 105:10, 105:18
Community service work, § 109:27
Comprehensive Criminal Record Sealing Act, § 109:29
Concurrent and consecutive sentences
generally, § 109:44
federal and state sentences, § 109:45
Confrontation rights at sentencing, § 82:11, 109:15
Contempt of Court, this index
Correction of sentence, § 109:49
Costs
judgment for costs, § 109:50
time to pay fine and costs, granting, § 109:53
Court, sentencing by
generally, § 109:31 to 109:49
aggravating factors, § 109:42
Arkansas Sentencing Commission, § 109:32
concurrent and consecutive sentences, § 109:44, 109:45
correction of sentence, § 109:49
cumulative sentences for closely related crimes, § 109:46
departures from standards, § 109:38, 109:39
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SENTENCE AND PUNISHMENT—Cont’d
Court, sentencing by—Cont’d
felonies, sentencing procedures, § 109:36
habitual offenders, § 109:47
harsher sentence on resentencing, § 109:43
mitigating factors, § 109:41
presentence investigation and report, § 109:33
procedures
generally, § 109:40
felonies, § 109:36
habitual offenders, § 109:47
proportionality review, § 109:48
reduction of sentence, § 109:49
sentencing standards grid, § 109:34, 109:35
statement of sentencing policy, § 109:37
suspension of sentence, § 109:49
Court and jury, role of, § 109:2
Credit for jail time or other confinement, § 109:20
Crimes of violence in concert with others, § 109:58
Criminal sentence, generally, § 109:3
Cumulative sentences for closely related crimes, § 109:46
Defense counsel duties, § 109:9
Departures from standards
generally, § 109:38
hearings and findings, § 109:39
DNA testing, § 109:62
Drug rehabilitation, § 109:28
Enhancements
crimes of violence in concert with others, § 109:58
firearm use, § 109:57
other sentence and parole enhancers, § 109:59
Evidence at sentencing
generally, § 109:14
victim impact evidence, § 109:16
Expungement, § 109:28
Felonies, sentencing procedures, § 109:36
Fines
generally, § 109:26
suspension or probation conditioned on paying fine, § 109:25
time to pay fine and costs, granting, § 109:53
Firearm enhancement, § 109:57
First offender sentencing, § 109:28
Habitual offenders, § 109:47
Harsher sentence on resentencing, § 109:43
Juror selection, bias and sentencing, § 18:21
Jury, sentencing by
generally, § 109:13 to 109:30
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SENTENCE AND PUNISHMENT—Cont’d
Jury, sentencing by—Cont’d
community service work, § 109:27
Comprehensive Criminal Record Sealing Act, § 109:29
confrontation rights at sentencing, § 109:15
credit for jail time or other confinement, § 109:20
drug rehabilitation, § 109:28
evidence at sentencing, § 109:14
expungement, § 109:28
fines, § 109:26
first offender sentencing, § 109:28
parole eligibility, instructing on, § 109:18, 109:19
restitution, requiring, § 109:30
suspended sentence, § 109:21, 109:22, 109:25
victim impact evidence, § 109:16
Mitigating factors, § 109:41
Orders. Sentencing orders, below
Parole, this index
Preparation of sentencing order, § 109:51
Presence of defendant at sentencing, § 109:4
Presentence investigation and report, § 109:33
Prior violent or sex offenders, instructing on parole eligibility, § 109:19
Probation, this index
Pronouncement of judgment
generally, § 109:12
proceedings before, § 109:10
Proportionality review, § 109:48
Prosecutor’s duties, § 109:8
Questions of law and fact, § 15:48
Rape shield evidence at sentencing, § 45:11
Reduction of sentence, § 109:49
Release pending appeal, § 109:55
Restitution, requiring, § 109:30
Reversal on some counts, severance of judgment, § 109:56
RSVP program in sentencing order, § 109:64
Sentencing orders
generally, § 109:50 to 109:65
ADC bond, § 109:54
appeal of sentence, § 109:61
application of 70% parole, § 109:60
costs, judgment for, § 109:50
crimes of violence in concert with others, § 109:58
DNA testing, § 109:62
firearm enhancement, § 109:57
other sentence and parole enhancers, § 109:59
preparation of order, § 109:51
release pending appeal, § 109:55
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SENTENCE AND PUNISHMENT—Cont’d
Sentencing orders—Cont’d
RSVP program, § 109:64
severance of judgment after reversal on some counts, § 109:56
sex offender registration, § 109:63
time for entry, § 109:52
time to pay fine and costs, granting, § 109:53
treatment in prison requirement, § 109:65
Sentencing standards
departure from standards, § 109:38, 109:39
grid, § 109:34, 109:35
Severance of judgment after reversal on some counts, § 109:56
Severity of punishment, change after crime, § 109:6
Sex offender registration, § 109:63
Speedy sentencing, § 94:23
Statement of sentencing policy, § 109:37
Suspended sentence
generally, § 109:21, 109:49
conditions, § 109:22, 109:25
confinement or paying fine, conditioned on, § 109:25
violation of conditions, § 110:3
Time for entry of sentencing order, § 109:52
Time to pay fine and costs, granting, § 109:53
Treatment in prison requirement, § 109:65
Trial notebook, sentencing phase, § 10:23
Victim impact evidence, § 109:16

SEQUESTRATION
Jurors, sequestration during trial, § 20:4

SERVICE OF PROCESS AND PAPERS
Notice of appeal, § 113:8
Subpoena, service of, § 33:7

SERVICES
Valuation of personal property and services. Valuation, this index

SETTLEMENT
Compromise and Settlement, this index

SEVERANCE
Criminal Trials, this index

SEX OFFENSES
Other bad acts or offenses, use of, § 44:18
Rape Shield Evidence, this index
Registration of sex offenders, § 109:63
Sentencing by jury, instructing on parole eligibility, § 109:19

SHAKEN BABY SYNDROME
Expert testimony, § 70:16
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SILENCE
Admissions by silence, § 85:5, 86:9
Closing argument, comments on accused’s failure to testify, § 105:11
Jury instructions, defendant’s right not to testify, § 102:5
Presumptions, silence of accused, § 53:5
Right to remain silent, § 86:10, 92:4

SOCIAL MEDIA POSTINGS
Authentication, § 61:19
Best evidence rule, § 63:6
Foundations for evidence, § 30:15

SOIL ANALYSIS
Expert testimony, § 70:25

SOUNDS
Nonexpert opinion evidence, § 67:15

SPECTATORS
Coaching witness, § 11:10
Misconduct, § 11:9

SPEED
Expert testimony, § 70:1
Nonexpert opinion evidence, § 67:6

SPEEDY TRIAL
Generally, § 94:1 to 94:23
Absence or unavailability of defendant, delay resulting from, § 94:16
Burden of proof, § 94:3
Claim, procedure for asserting, § 94:22
Congestion of trial docket, exclusions based on, § 94:13
Consequences of violation, § 94:20
Continuances
generally, § 94:7
defendant, continuance granted at request of, § 94:14
missing witness or evidence, obtaining, § 94:9
new counsel, obtaining, § 94:8
prosecuting attorney, continuance granted at request of, § 94:15
Court, role of, § 94:4
Dismissal, exclusions based on, § 94:17
Exclusions
generally, § 94:10 et seq.
absence or unavailability of defendant, delay resulting from, § 94:16
congestion of trial docket, § 94:13
continuance granted
defendant’s request, § 94:14
prosecuting attorney’s request, § 94:15
dismissal, exclusions based on, § 94:17
mental examinations, § 94:12
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SPEEDY TRIAL—Cont’d
Exclusions—Cont’d
nolle prosequi, exclusions based on, § 94:17
other excluded periods, § 94:18
other proceedings concerning defendant, § 94:11
Interstate Agreement on Detainers Act, § 94:21
Mental examinations, exclusions based on, § 94:12
Motions, § 13:11
Nolle prosequi, exclusions based on, § 94:17

Other proceedings concerning defendant, exclusions based on, § 94:11

Procedure for asserting claim, § 94:22
Prosecutor, role of, § 94:5

Rule, § 94:2

Sentencing, speedy, § 94:23

Unavailability or absence of defendant, delay resulting from, § 94:16

Violation, consequences of, § 94:20
Waiver, § 94:19
When time begins to run, § 94:6

SPOLIATION OF EVIDENCE
Jury instructions, § 101:5, 102:10

STANDARD OF CARE
Expert testimony, need for, § 75:10
Medical malpractice, § 69:9
Safety rules or codes, § 75:8

STATE SECRETS PRIVILEGE
Generally, § 48:9

STATISTICAL EVIDENCE
Probability of guilt, § 25:28

STATUTE OF LIMITATIONS
Burden of proof in criminal cases, § 24:5
Dismissals and statute, § 13:7

STIPULATIONS
Generally, § 29:1 to 29:10
Admissibility of evidence as to stipulated fact, § 29:7
Attorney’s authority, § 2:21
Construction, § 29:5
Controlling trial, use for, § 29:3
Criminal cases, § 29:9
Enforcement, § 29:5
Exclusion of evidence, effect of stipulation, § 26:7
Nature, § 29:1
Parties, § 29:8
Prior convictions, § 29:10
Proof of facts, using to excuse, § 29:4
Relief from, § 29:6
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STIPULATIONS—Cont’d
Who may enter into or make, § 29:2

SUBORNING PERJURY
Generally, § 34:24

SUBPOENAS
Generally, § 33:1 et seq.
Amount of notice, § 33:7
Civil cases
generally, § 33:2
out-of-state persons, § 33:11
Criminal cases
generally, § 33:3
out-of-state persons, § 33:12
preparing for trial, § 33:5
Disobedience, § 33:15
Duces tecum
generally, § 33:4
quashing, § 33:6
Quashing subpoena duces tecum, § 33:6
Service of subpoenas, § 33:7

SUBSEQUENT REMEDIAL MEASURES
Admissions, § 85:12

SUDDEN EMERGENCY
Jury instructions, § 101:6

SUICIDE
Hearsay exception, suicide notes, § 78:32
Inferences from attempted suicide, § 56:10
Presumptions, § 51:18

SUMMARIES
Best evidence rule, § 63:9

SUPERSEDEAS AND STAY
Appeal and review, § 113:18

SURPRISE
Continuances, § 14:10
Exclusion of evidence, § 26:10

SURREBUTTAL EVIDENCE
Generally, § 96:4

SUSPENDED SENTENCE
Sentence and Punishment, this index

TAMPERING WITH WITNESSES
Generally, § 34:25
Ethics of trial advocacy, § 4:13
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TAPE RECORDINGS
Foundations for evidence, § 30:20

TELEPHONES AND TELEPHONE CALLS
Foundations for evidence, § 30:13
Hearsay exception for nine-one-one calls, § 78:6
Testimony by telephone, § 34:18

TELEVISION
Broadcasting court proceedings, § 6:9
Closed circuit television, testimony by, § 34:17

TESTS
Experiments, Demonstrations and Tests, this index

TEXT MESSAGES
Authentication, § 61:19
Best evidence rule, § 63:6
Foundations for evidence, § 30:14

THEFT OFFENSES
Inferences, § 56:15
Value of property, § 73:10

THEORY AND THEME
Preparation for Trial, this index

THERAPY DOG
Use by witness, § 34:13

THIRD PARTY CLAIMS
Dismissal, § 13:8

THREATS
Confessions, use of force or threats, § 86:26
Inferences, threats against victim, § 56:6

TRACE METAL TESTS
Expert testimony, § 70:8

TRADE INSCRIPTIONS
Authentication, § 61:10

TRADE SECRETS
Privileged information, § 48:8

TRANSCRIPTS
Audio or video evidence, § 62:15
Testimony, transcript of, § 113:12

TREATISES
Expert, using to cross-examine, § 68:14
Hearsay exception, learned treatises, § 78:24
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TRIALADVOCACY MATERIALS
Generally, § 1:6

TRIAL BY COURT
Generally, § 16:1 to 16:30
Adoption of findings prepared by prevailing party, § 16:21
Balancing relevance vs. unfair prejudice, § 26:13
Certainty of findings and conclusions, § 16:24
Clean-up doctrine in equity cases, § 16:14
Clearly erroneous rule, § 16:29
Closing arguments, right to make, § 16:4
Conformity of findings to issues and evidence, § 16:27
Construction and operation of findings and conclusions, § 16:28
Contradictory findings, § 16:25
Decision or opinion of court
generally, § 16:12
plaintiff’s testimony, decision at close of, § 16:10
Declaration of law, § 16:11
Definiteness of findings and conclusions, § 16:24
Directed verdict motions, § 16:13
Duty of court, § 16:2
Entry into record of evidence excluded, § 16:9
Equity cases, clean-up doctrine, § 16:14
Erroneous reception or exclusion of evidence, reversal for, § 16:7
Evidence, reception of
generally, § 16:5
balancing relevance vs. unfair prejudice, § 26:13
entry into record of evidence excluded, § 16:9
reversal for erroneous reception or exclusion, § 16:7
statement by court that evidence did not influence findings, § 16:8
Failure or refusal to make finding, effect of, § 16:18
Findings of fact and conclusions of law
generally, § 16:15
adoption of findings prepared by prevailing party, § 16:21
certainty, § 16:24
clearly erroneous rule, § 16:29
conformity to issues and evidence, § 16:27
construction and operation, § 16:28
contradictory findings, § 16:25
definiteness, § 16:24
failure or refusal to make finding, effect of, § 16:18
form and sufficiency, § 16:22
implied findings, § 16:26
inconsistent findings, § 16:25
making, preparation and filing, § 16:20
matters required to be found, § 16:17
mixed questions of law and fact, § 16:30
necessity for, § 16:16
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TRIAL BY COURT—Cont’d
Findings of fact and conclusions of law—Cont’d
negative findings, § 16:26
request for findings, § 16:19
separate statement, § 16:23
standard of review of findings, § 16:29
sufficiency, § 16:22
Form and sufficiency of findings and conclusions, § 16:22
Implied findings, § 16:26
Inconsistent findings, § 16:25
Instructions, § 16:11
Making, preparation and filing findings and conclusions, § 16:20
Matters required to be found, § 16:17
Mixed questions of law and fact, § 16:30
Necessity for findings and conclusions, § 16:16
Negative findings, § 16:26
Opening statements, § 16:4, 21:23
Plaintiff’s testimony, decision at close of, § 16:10
Power of court, § 16:2
Reopening case, motions for, § 16:6
Request for findings, § 16:19
Reversal for erroneous reception or exclusion of evidence, § 16:7
Separate statement of findings and conclusions, § 16:23
Special issues, submission to jury, § 16:3
Standard of review of findings, § 16:29
Sufficiency of findings and conclusions, § 16:22

TRIAL NOTEBOOK

Generally, § 10:1 to 10:24

Civil jury trial outline, § 10:2

Closing argument, § 10:19

Criminal jury trial outline, § 10:3

Damages evidence and issues, § 10:14

Directed verdict, motion for, § 10:15

To do list, § 10:5

Errors for appeal, § 10:24

Evidence
defense evidence, § 10:17
evidentiary issues, § 10:10
plaintiff’s or prosecution’s, § 10:13

Exhibit lists, § 10:20

Index, § 10:4

Indictment or information, § 10:9

Investigation, § 10:5

Jury instructions, § 10:22

Jury selection, § 10:21

Legal issues, § 10:10

Motions in limine, § 10:10
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TRIAL NOTEBOOK—Cont’d
Opening statement, § 10:18
Pleadings, § 10:9
Police reports, § 10:11
Pretrial checklist

civil cases, § 10:6
criminal cases, § 10:7
Sentencing phase in criminal cases, § 10:23
Trial checklist, § 10:8
Witnesses
defense witnesses, § 10:16
plaintiff’s or prosecution’s, § 10:12
witness and exhibit lists, § 10:20

TRIAL PURPOSE
Generally, § 1:3

UNAVAILABILITY OF WITNESS
Former Trial or Proceeding, this index

USAGE
Relevancy and admissibility of evidence, § 25:17

VALUATION
Appraisers, dealers and others, § 73:7
Bases of opinion, § 73:3
Comparable real estate sales, § 74:7
Cost of subject real property, § 74:6
Expert testimony, § 70:37, 74:3
Factors establishing owner’s knowledge and familiarity, § 73:6
Negligence cases, value of property, § 73:9
Owner as witness to value
generally, § 73:4
factors establishing owner’s knowledge and familiarity, § 73:6
predicate for owner’s testimony, § 73:5
real estate, § 74:4
Personal property and services
generally, § 73:1 to 73:12
appraisers, dealers and others, § 73:7
bases of opinion, § 73:3
negligence cases, value of property, § 73:9
nonexpert opinion evidence, § 67:8
owner as witness to value, above
qualifications of witnesses, § 73:2
services, value of, § 73:11, 73:12
theft cases, value of property, § 73:10
weight and sufficiency of testimony, § 73:8
Predicate for owner’s testimony, § 73:5
Qualifications of witnesses, § 73:2, 74:5
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VALUATION—Cont’d
Real estate
generally, § 74:1 to 74:8
comparable sales, § 74:7
cost of subject property, § 74:6
expert opinion, § 74:3
hypothetical questions, § 74:8
nonexpert opinion, § 74:2
owner’s opinion, § 74:4
qualifications of expert, § 74:5
Services, value of
generally, § 73:11
testimony by person who performed services, § 73:12
Weight and sufficiency of testimony, § 73:8

VEHICLES
Constructive possession, § 57:4

VENUE
Burden of proof in criminal cases, § 24:5
Publicity before and during trial, change of venue, § 6:7

VERDICTS
Generally, § 107:1 to 107:24
Alternative verdicts in criminal cases, § 107:20
Amending verdict, § 107:16
Chance or lot, verdicts by, § 106:20, 107:22
Compromise verdicts, § 106:19
Criminal cases
generally, § 107:6
alternative verdicts, § 107:20
implied acquittal of higher offense, § 107:10
lesser included offenses, § 107:9
one of several defendants, verdict against, § 107:8
special verdicts, § 107:7
Form of verdict, objections to, § 107:15
Higher offense, implied acquittal, § 107:10
Impeachment of verdict, § 107:23
Inconsistent verdicts and answers, § 107:19
Interrogatories
form and sufficiency, § 107:5
general verdict accompanied by answers, § 107:4
inconsistent verdicts and answers, § 107:19
Judicial comment on verdict, § 107:24
Juror qualification, lack of, effect on verdict, § 17:5
Lesser included offenses, § 107:9
Majority verdicts, § 107:2
Partial verdicts, § 107:21
Polling jurors, § 107:14
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VERDICTS—Cont’d
Punishment outside limits or jury’s failure to agree, § 107:18
Quotient verdicts, § 106:18, 107:22
Reconsideration, power of court to require, § 107:17
Rendition and recording, § 107:12
Revising verdict, § 107:16
Sealed verdicts, § 107:13
Special verdicts
generally, § 107:3
criminal cases, § 107:7
Unanimous verdicts, § 107:2
Variance, § 107:11

VICTIMS
Address, right not to disclose, § 34:20
Character of victim, § 42:6
Inferences, threats against victim, § 56:6
Rape Shield Evidence, this index
Rule of exclusion, § 34:9
Sentencing, victim impact evidence, § 109:16

VIDEO EVIDENCE
Abstracting, § 62:16
Admissibility, § 62:10
Authentication, § 62:11
Depositions, § 62:12
Foundation, § 62:11
Recreated or posed videos, § 62:13
Transcript, use of, § 62:15

VIEW
Generally, § 65:1 to 65:5
Conduct of view, § 65:3
Criminal trial, use of view, § 65:5
Jury, unauthorized view, § 20:19
Nature of view, § 65:4
Request for view, § 65:2
Right to view, § 65:1

VISIBILITY
Experiments, demonstrations and tests, § 71:9

VISUAL AIDS
Preparation for trial, § 8:8

VITAL STATISTICS
Hearsay exception, § 78:15
Records, § 80:6

VOICE IDENTIFICATION
Nonexpert opinion evidence, § 67:11
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VOIR DIRE
Juries and Jurors, this index

VOLITION
Questions of law and fact, § 15:22

VOLUNTARINESS
Confessions in Criminal Cases, this index

VOTERS AND VOTING
Privilege of vote, § 48:7

WAIVER
Attorney-client privilege, § 47:11
Closing argument, § 103:4
Confrontation rights, § 34:21
Cross-examination, waiver of right, § 38:12
Miranda rights, § 86:13
Objection, waiver of, § 31:17
Opening statement, waiver of, § 21:12
Privileges, generally, § 46:4
Right to counsel, § 90:13
Self-incrimination, privilege against, waiver by testimony, § 49:24
Speedy trial, § 94:19
Work product privilege, § 47:14

WARRANTIES
Questions of law and fact, existence of warranty, § 15:35

WEALTH
Inferences, sudden wealth following crime, § 56:11

WEAPONS
Firearms and Other Weapons, this index

WEATHER REPORTS
Public records and reports, § 80:8

WEIGHT OF EVIDENCE
Evidence, this index

WILLS
Presumptions, § 52:13

WITCHCRAFT
Criminal trials, § 92:26

WITNESSES
Generally, § 34:1 to 34:26
Accomplice, competency as witness, § 35:11
Assaulting, § 11:26
Blind witnesses, competency, § 35:16
Character of witnesses, § 42:7
Checklist, witness preparation, § 34:4
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WITNESSES—Cont’d
Closed circuit television, testimony by, § 34:17
Closing Arguments, this index
Coaching witness by spectator, § 11:10
Compelling Production of Witnesses and Evidence, this index
Competency
generally, § 35:1 to 35:20
accomplice, § 35:11
blind witnesses, § 35:16
child, § 35:6, 35:7
criteria, § 35:2
dead man’s statute, § 35:20
deaf witnesses, § 35:16
determining, § 35:3, 35:7
drug addict, § 35:17
felon, § 35:18
hypnotized witness, § 35:14
informer, § 35:12, 35:13
mentally incompetent persons, § 35:15
objections, § 35:4
privileges, competency and, § 35:5
religious beliefs or opinions, effect of, § 35:19
trial participants, § 35:8
Conferring with witness on stand, right to, § 34:5
Confrontation of Witnesses, this index
Contempt of court
false answers, § 7:6
refusal to testify, § 7:5
Continuance to obtain missing witness, § 94:9
Control of witness, § 34:6
Credibility of Witnesses, this index
Dead man’s statute, § 35:20
Deaf witnesses, competency, § 35:16
Direct Examination, this index
Drawings by witnesses, § 30:11
Drug addict, competency, § 35:17
Duty to testify, § 34:1
Ethics of trial advocacy
examination of witnesses, § 4:17
lawyer as witness, § 4:14
lawyer’s contact with witnesses, § 4:12
perjury and tampering offenses, § 4:13
Examination of witnesses
Cross-Examination, this index
Direct Examination, this index
ethics of trial advocacy, § 4:17
refreshing Recollection, this index

Index-110



INDEX

WITNESSES—Cont’d
Exclusion of improper testimony on court’s own motion, § 9:15
Exclusion of witnesses, § 34:7
Excused witnesses, recalling, § 34:11
Felon, competency as witness, § 35:18
Former Trial or Proceeding, Use of Testimony, this index
Harassing, § 11:26
Hypnotized witness, competency, § 35:14
Immunity for witnesses
generally, § 91:1 to 91:11
breadth of immunity and privilege against self-incrimination, § 91:5
constitutional adequacy, § 91:2
derivative use immunity, § 91:7, 91:9
equitable basis, § 91:11
independent evidence, derivative use and, § 91:9
non-incriminating testimony, effect of, § 91:3
perjury and immunity, § 91:4
proffer agreements, § 91:8
statutory basis, § 91:10
transactional immunity, § 91:7
use immunity, § 91:7
Impeachment, this index
Inferences from failure to call witness, § 54:3
Influencing, § 11:26, 56:7
Informer, competency as witness, § 35:12, 35:13
Internet, testimony by, § 34:17
Interpreter, use of, § 34:15
Interviewing witness, right to, § 34:3
Judges, role and conduct
calling witnesses by judge, § 9:13
comments and conduct toward witnesses, § 9:10
examination of witnesses, judge’s control, § 9:12
improper testimony, exclusion on court’s own motion, § 9:15
interrogation of witnesses by judge, § 9:14
witness, judge as, § 9:18
witnesses, limiting number, § 11:18
Juror as witness, § 20:18
Lawyer as witness, § 4:14
Lawyer’s contact with, § 4:12, 34:2
Leading questions
cross-examination, § 38:7
direct examination, § 36:4, 36:5
Liability of witnesses, § 34:26
Limiting number, § 34:23
Material witnesses
absence of, grounds for continuance, § 14:8
confessions, material witnesses to, § 86:36
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WITNESSES—Cont’d
Mentally incompetent persons, § 35:15
Missing witness, continuance to obtain, § 94:9
Number of witnesses, limiting, § 11:18
Opening statements, references to witnesses not produced or excluded, § 21:5
Perjury, § 4:13, 34:24
Preparation for trial, § 8:8, 34:4
Prison garb, witness in, § 34:16, 92:9
Prosecutor as witness, § 88:31
Recalling witnesses, § 34:11, 95:5
Recross-examination, § 43:7
Redirect. Direct Examination, this index
Refreshing Recollection, this index
Refusal to testify
calling witness by prosecution, § 88:27
contempt of court, § 7:5
unavailability of witness due to, § 84:3
Religious beliefs or opinions, effect on competency, § 35:19
Restraint of witness, § 34:6
Rule of exclusion
generally, § 34:7
victims and rule, § 34:9
violation of rule, effect of, § 34:10
witnesses subject to rule, § 34:8
Self-Incrimination, Privilege Against, this index
Separation of witnesses, § 34:7
Shackles, witness in, § 34:16, 92:9
Suborning perjury, § 34:24
Subpoenas, this index
Swearing of witnesses, § 34:14
Tampering with witnesses, § 4:13, 34:25
Telephone, testimony by, § 34:18
Therapy dog, use of, § 34:13
Third party accompanying witness during testimony, permitting, § 34:12
Trial Notebook, this index
Unavailability. Former Trial or Proceeding, Use of Testimony, this index
Victims, rule of exclusion, § 34:9

WORK PRODUCT
Attorney-Client and Work Product Privilege, this index

WRITINGS
Authentication of private writings, § 61:18
Foundations for evidence, private writings, § 30:18
Parol Evidence Rule, this index
Refreshing witness’s memory, use of writings, § 37:3, 37:4

WRONGFUL DEATH
Damages, § 99:25

Index-112



INDEX

X-RAYS
Admissibility, § 62:9
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