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CPLR 8303-A

§ 63:25 Generally

§ 63:26 What constitutes “frivolous” conduct

§ 63:27 Mandatory nature of sanctions

§ 63:28 Scope and applicability of CPLR 8303-a—Limited
exceptions

§63:29 —Effect of $10,000 limitation

V. SANCTIONS FOR FAILURE TO ATTEND A
SCHEDULED COURT APPEARANCE

§63:30 Generally

§63:31 Form of order imposing sanctions
§ 63:32 Penalty sum of costs and sanctions
§ 63:33 To whom sanctions are paid

§ 63:34 Factors to be considered

VI. PENALTIES FOR REFUSAL TO COMPLY WITH
ORDER OR TO DISCLOSE

§ 63:35  Generally

§ 63:36  Availability of monetary sanctions under CPLR 3126
distinguished from availability of other monetary
sanctions

§ 63:37 When use of CPLR 3126 is appropriate

§ 63:38 Spoliation sanctions

§ 63:39 Spoliation in the context of electronically stored
information (“ESI”)—Zubulake standards in state
courts

xxii



TaBLE oF CONTENTS

§ 63:40 —Codification of sanctions for ESI spoliation

VII. SANCTIONS IN APPELLATE PRACTICE

§ 63:41 Sanctions for frivolous conduct

§ 63:42 Sanctions for failure to notify the court of a change in

circumstances

VIII. PRACTICE AIDS
§ 63:43 Practice checklist

CHAPTER 64. APPEALS TO THE
APPELLATE DIVISION

I. INTRODUCTION

§ 64:1 Scope note
§ 64:2 Commercial cases decided by the Appellate Division

§ 64:3 Description of the Appellate Division and applicable
rules

II. JURISDICTION

§ 64:4 Overview of the jurisdiction of the Appellate Division
§ 64:5 Original jurisdiction
§ 64:6 Appellate jurisdiction

III. FIVE PREREQUISITES TO AN APPEAL

§ 64:7 Prerequisites, in general

§ 64:8 Appellant must be an aggrieved party
§ 64:9 —Nonparty’s right to appeal

§ 64:10 —Appeals by prevailing parties
§ 64:11 —Moot appeals

§ 64:12 —Frivolous appeals

§ 64:13 Appealable paper

§ 64:14  Appealability

§ 64:15 Indirect appeals

§ 64:16 —Default orders or judgments
§ 64:17 —Ex parte orders

§ 64:18 —Subsequent orders

§64:19 — —Reargument
§ 64:20 — —Renewal
§ 64:21 — —Resettlement

§ 64:22  Scope of review
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§ 64:23 —Reviewability of nonfinal orders or judgments on an
appeal from a final judgment

§ 64:24 —Review of summary judgment

§ 64:25 —Review after a trial

§ 64:26 — —Trial errors

§ 64:27 — —Verdicts

§ 64:28 — —Damages

IV. COMMENCING THE APPEAL

§ 64:29 Overview of the appellate process

§ 64:30 Taking an appeal or cross-appeal

§ 64:31 —Taking an appeal as of right

§ 64:32 —Moving for permission to appeal

§ 64:33 —Taking a cross-appeal

§ 64:34 The preargument statement and conference

§ 64:35 Motion practice and interim relief

§ 64:36  Stays and other preliminary relief pending the appeal

V. PERFECTING THE APPEAL

§ 64:37 What does it mean to perfect an appeal?

§ 64:38 The record on appeal

§ 64:39 —Full record method

§ 64:40 —Appendix method

§ 64:41 —Agreed statement method

§ 64:42 Briefs

§ 64:43 Calendar practice

§ 64:44 —Time for filing appellant’s record and brief
§ 64:45 —Time for filing answering and reply briefs
§ 64:46 —Time to file cross-appeal

§ 64:47 Motions related to the record and calendar practice
§ 64:48 Oral argument

VI. DISPOSITION OF THE APPEAL

§ 64:49 Power to dispose of a case
§ 64:50 Finding out about the disposition
§ 64:51 Postdecision motions

VII. PRACTICE AIDS

§ 64:52 Procedural checklist

§ 64:53 Summary statement on application for expedited
service and/or interim relief (submitted by moving

party)
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§ 64:54
§ 64:55
§ 64:56

§ 64:57
§ 64:58

§ 64:59
§ 64:60
§ 64:61

§ 64:62

§ 64:63
§ 64:64
§ 64:65
§ 64:66

§ 64:67
§ 64:68

§ 64:69

§ 64:70
§ 64:71
§ 64:72
§ 64:73

§ 64:74
§ 64:75

§ 64:76

Notice of appeal to Appellate Division from judgment
of Supreme Court

Notice of appeal to Appellate Division from part of
judgment of Supreme Court

Preargument statement in Appellate Division, First
Department

Notice of motion to dismiss appeal as untimely taken

Affirmation in support of motion to dismiss appeal as
untimely taken

Notice of motion for extension of time to file notice of
appeal

Affidavit in support of motion for extension of time to
cure omission on taking appeal

Affidavit in support of motion for extension of time to
serve notice of appeal

Order to show cause upon motion for preliminary
injunction pending appeal (containing temporary
restraining order)

Affidavit in support of motion for preliminary
injunction pending appeal

Order to show cause for stay of enforcement of
judgment pending appeal

Affidavit in support of motion for stay of enforcement
of judgment pending appeal

Statement pursuant to CPLR 5531

Printing specifications statement

Notice of motion to compel appellant to include in
appendix parts of record which appellant should
reasonably assume will be relied on by respondent

Affidavit in support of motion to compel appellant to
print in appendix parts of record which appellant
should reasonably have assumed would be relied on
by respondent

Notice of motion to strike portions of brief referring
to matters dehors the record

Affirmation in support of motion to strike portions of
brief referring to matters dehors the record

Order to show cause why a preference in hearing of
appeal should not be granted

Affidavit in support of motion for preference in
hearing of appeal

Notice of motion to extend time to perfect appeal

Affidavit in support of motion to extend time within
which to prosecute appeal

Notice of motion to dismiss appeal to Appellate
Division for failure to prosecute
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§ 64:77 Affidavit in support of motion to dismiss appeal to
Appellate Division for failure to prosecute

CHAPTER 65. APPEALS TO THE COURT
OF APPEALS

I. INTRODUCTION

§ 65:1 Scope note
§ 65:2 Preliminary considerations

II. APPEALS GENERALLY

§ 65:3 Scope of appeals to the court of appeals

§ 65:4 Appeals generally from a final judgment

§ 65:5 Methods of appeal

§65:6 —As of right

§ 65:7 —By permission

§ 65:8 Questions certified to the Court of Appeals

III. ADDITIONAL CONSIDERATIONS

§ 65:9 Appeal from the proper judgment or order
§ 65:10 Preservation of issues for appeal
§ 65:11 Mootness

IV. RULES

§65:12 Time to appeal

§ 65:13 Filing an appeal as of right

§ 65:14 Moving for permission to appeal

§ 65:15 Filing an appeal with permission to appeal
§ 65:16  Procedure for filing appeal

§ 65:17 —Preliminary appeal statement

§ 65:18 —Filing requirements

§ 65:19 —Filing record material and briefs

§ 65:20 —Extensions

§ 65:21 Alternative procedure for selected appeals
§ 65:22  Pro hac vice admission

§ 65:23 Developments affecting appeal

§ 65:24 Amicus briefs

§ 65:25 Motions

§ 65:26  Oral Argument

§ 65:27  Effect of reversal or modification of Appellate Division
decision

§ 65:28 Motions for reargument
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§ 65:29 Remittitur

V. PRACTICE AIDS

§ 65:30 Notice of appeal to Court of Appeals from order of
Appellate Division finally determining action with
two dissents on question of law

§ 65:31 Notice of appeal to Court of Appeals from order of
Appellate Division finally determining action where
construction of constitution is directly involved

§ 65:32 Notice of appeal to Court of Appeals from judgment of
Supreme Court where constitutionality of statute is
directly involved

§ 65:33 Preliminary appeal statement on appeal to Court of
Appeals

§ 65:34 Affidavit in support of motion in Appellate Division
for reargument and/or leave to appeal to Court of
Appeals from order of Appellate Division

§ 65:35 Notice of motion in Appellate Division for leave to
appeal to Court of Appeals from order of Appellate
Division not finally determining action

§ 65:36  Affidavit in support of motion in Appellate Division
for leave to appeal to Court of Appeals from order of
Appellate Division not finally determining action

§ 65:37 Procedural checklist

CHAPTER 66. ENFORCEMENT OF
JUDGMENTS

I. INTRODUCTION

§66:1 Scope note
§ 66:2 Strategy, objectives, and preliminary considerations
§ 66:3 Location of the debtor

II. RECORDING THE JUDGMENT

§ 66:4 Generally

§ 66:5 Transferring from lower New York State courts
§ 66:6 Transferring from one county to another

§ 66:7 Transferring from other states

§ 66:8 Transferring a federal judgment

§ 66:9 Recognizing a judgment from another country

IIT. LOCATION OF ASSETS
§66:10 Generally
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§ 66:11 Client records

§66:12 Official records

§66:13 Depositions

§ 66:14 Information subpoenas

IV. RESTRAINT OF ASSETS

§ 66:15 Generally

§ 66:16 Effect of restraining notice
§ 66:17 Prejudgment restraint

§ 66:18 Limitations

V. OBTAINING A LIEN AGAINST ASSETS

§66:19 Generally
§ 66:20 Real property
§ 66:21 Personal property

VI. EXECUTION AGAINST REAL PROPERTY,
PERSONAL PROPERTY, AND INCOME

§66:22  Generally

§ 66:23 Real property

§ 66:24  Personal property

§ 66:25 Income execution

§ 66:26  Protections of the judgment debtor against abuse

VII. PROCEDURES FOR SETTING ASIDE
TRANSFERS OR INCURRENCES OF
OBLIGATIONS IN FRAUD OF CREDITORS

§ 66:27 Generally
§ 66:28 Voidable transaction or fraudulent conveyance actions
§ 66:29 Constructive trust proceeding under EPTL § 7-1.3

VIII. PRACTICE AIDS

§ 66:30 Procedural checklist

§66:31 Form—Petition in CPLR 5206 homestead exemption
proceeding

§66:32 —Order to show cause in CPLR 5227 turnover
proceeding

§ 66:33 —Petition in CPLR 5227 turnover proceeding

§ 66:34 —Affidavit in support of CPLR 5227 turnover
proceeding

§66:35 —Complaint in fraudulent conveyance and EPTL
7-1.3 action
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§66:36 —Notice of petition and petition in special charging
proceeding under Limited Liability Company Law
§ 607

CHAPTER 67. NEGOTIATIONS

I. INTRODUCTION

§ 67:1 Scope note
§ 67:2 Framework for successful negotiations

II. COURT-REQUIRED NEGOTIATIONS

§ 67:3 Rules requiring negotiation in commercial cases
§ 67:4 Meaning of meet and confer requirement

III. ETHICAL RULES
§ 67:5 Rules of Professional Conduct and Standards of

Civility
§ 67:6 Practical applications of ethical rules
§ 67:7 —A word about zealous advocacy
§ 67:8 —Threats, extortion
§ 679 —An attorney’s scope of authority
§ 67:10 —Frivolous claims/harassment/delay
§ 67:11 —Motions for sanctions/contempt

§ 67:12 —Truthfulness
§ 67:13 —Bluffing and puffing
§ 67:14 —The difficult client

IV. THE ART OF NEGOTIATION

§ 67:15 Basic principles

§ 67:16  Social science theories

§ 67:17 —Share information with your opponent to build
rapport

§ 67:18 —Make the first offer

§ 67:19 —Don’t counter too low

§ 67:20 Additional practical advice

§ 67:21 —Have a single interlocutor

§ 67:22 —Consider the environment

§ 67:23 —Consider if a neutral third party can help

§ 67:24 —Have a clear set of objectives

§ 67:25 —Keep an open mind

§67:26 —Keep your ego in check

§ 67:27 —Be patient
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V. PRACTICE AIDS
§ 67:28 Practice checklist

CHAPTER 68. MEDIATION AND OTHER
NONBINDING ADR

I. INTRODUCTION
§ 68:1 Scope note

II. STRATEGY, OBJECTIVES, AND PRELIMINARY
CONSIDERATIONS

A. OVERVIEW OF NON-BINDING ALTERNATIVE
DISPUTE RESOLUTION

§ 68:2 Defining mediation
§ 68:3 Defining non-binding arbitration
§ 68:4 Defining neutral fact-finding

B. PRACTICAL CONSIDERATIONS

§ 68:5 Benefits of mediation
§ 68:6 Cases best suited for mediation
§ 68:7 Timing of mediation

C. STRATEGIC CONSIDERATIONS FOR COMPLEX
DISPUTES

§ 68:8 Special considerations for multi-party mediation

III. LAW AND PROCEDURE
A. IN GENERAL

§ 68:9 Introduction to applicable law and procedures

B. RULES GOVERNING MEDIATION

§ 68:10 State/County rules

§ 68:11 Ad-hoc mediation

§ 68:12 American Arbitration Association

§ 68:13 The International Institute for Conflict Prevention &
Resolution (“CPR”)

§ 68:14 JAMS

C. TREATMENT OF MEDIATION UNDER NEW
YORK LAW

§ 68:15 Confidentiality/privilege
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§ 68:16
§ 68:17
§ 68:18

D.

§68:19
§ 68:20
§ 68:21
§ 68:22
§ 68:23
§ 68:24
§ 68:25
§ 68:26
§ 68:27

Mediator immunity

Actions to compel mediation

Ethical considerations in New York mediation
practice

MEDIATION PRACTICES AND PROCEDURES

Introduction to mediation practices and procedures
Considerations for selecting a mediator

Mediation statements

Communication of settlement positions
Attendance at mediation sessions

Overview of typical mediation sessions

Concluding the mediation

Handling mediation breakdowns

Resuming mediation after initial failure

IV. MEDIATION CHECKLIST

§ 68:28 Mediation checklist

V. FORMS

§ 68:29 Pre-dispute mediation clause, variant 1 (ad-hoc
mediation)

§ 68:30 Pre-dispute mediation clause, variant 2 (ad-hoc, but
designating an appointing authority in the event of
a failure to agree on the mediator)

§ 68:31 Pre-dispute mediation clause, variant 3 (administered
mediation)

§ 68:32 Post-dispute mediation agreement (ad-hoc, with
appointing authority)

§ 68:33  Post-dispute mediation and arbitration agreement
(tiered dispute resolution clause)

§ 68:34 Sample term sheet

CHAPTER 69. ARBITRATION
I. INTRODUCTION

§69:1
§ 69:2
§69:3
§ 69:4
§ 69:5
§ 69:6
§ 69:7

Scope note

Federal and New York arbitration law
—Areas of conflict

— —Validity of the parties’ contract
— —Statute of limitations

— —Punitive damages

— —Attorneys’ fees
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II. BEFORE THE ARBITRATION HAS

COMMENCED
§ 69:8 Effect of choice of law provision
§ 69:9 —Background

§69:10 —Practical implications

§69:11 Compelling arbitration

§ 69:12 —Application to compel arbitration

§ 69:13 —Demand or notice of arbitration

§ 69:14 —Waiver of right to compel arbitration
§ 69:15 —Non-signatories

§ 69:16 Avoiding arbitration

§ 69:17 —Waiver of right to stay arbitration
§69:18 —Grounds for staying arbitration

§69:19 — —Challenging the existence of an arbitration
agreement

§ 69:20 — —Challenging the validity of the arbitration
agreement

§ 69:21 — —Challenging the scope of the arbitration
agreement

§69:22 — —Arguing that conditions precedent in the
arbitration agreement have not been met

§ 69:23 — —Challenging arbitration agreements on grounds
of public policy

§ 69:24 — —Miscellaneous arguments

§ 69:25 Appointing an arbitrator
§ 69:26 —Number of arbitrators
§ 69:27 —Qualifications

§69:28 —Court appointment

§69:29 — —Arbitration agreement does not provide for
appointment of arbitrators

§69:30 — —Agreement calls for appointment by an arbitral
body that fails to act

§ 69:31 — —Parties fail to follow agreed-upon procedures

§ 69:32 — —Inability of arbitrators to agree on a third
arbitrator

§ 69:33 — —Failure of arbitrators to act

§ 69:34 — —Inability of arbitrators to act

§ 69:35 — —Death of an arbitrator

§ 69:36 — —Refusal to act

§69:37 — —Resignation

§ 69:38 —Where the arbitration agreement has expired
§ 69:39 Interim relief

§69:40 —Background

§69:41 —Section 7502 today
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§ 69:42
§69:43

—Provisional remedies and personal jurisdiction
—Additional provisional remedy requirements

III. DURING THE ARBITRATION

§ 69:44
§ 69:45
§ 69:46
§ 69:47
§ 69:48
§ 69:49
§ 69:50
§ 69:51
§ 69:52
§ 69:53

§ 69:54
§ 69:55

§ 69:56
§ 69:57
§ 69:58

Removal of an arbitrator
—Requirement of impartiality
—Disqualification based on bias
Arbitrator recusal and failure to act
—Recusal

—Failure to act

Compelling evidence

—General principles

—Discovery under the CPLR

—Obtaining discovery from third parties under the
CPLR

—Discovery under the FAA

—Obtaining discovery from third parties under the
FAA

Interim awards
—Enforcement
—Emergency arbitrators

IV. AFTER THE ARBITRATION

§ 69:59
§ 69:60
§ 69:61
§ 69:62
§ 69:63
§ 69:64

§ 69:65
§ 69:66
§ 69:67
§ 69:68

Enforcing awards

—Procedure to enforce awards
Vacating awards

—Corruption, fraud, or misconduct
—Partiality of an arbitrator

—Where the arbitrator exceeded or imperfectly
executed powers

—PFailure to follow CPLR 75
—Additional circumstances
Modifying awards

Arbitral immunity

V. PRACTICE AIDS

§ 69:69
§ 69:70
§ 69:71
§ 69:72

Practice checklist

Form—Order to show cause to compel arbitration
—Order to show cause to stay arbitration
—Notice of intent to arbitrate
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CHAPTER 70. INTERNATIONAL
ARBITRATION

I. INTRODUCTION

§ 70:1  Scope note

§ 70:2 Preliminary considerations

§ 70:3 Statutory framework

§ 70:4 Original jurisdiction of the federal courts

§ 70:5 Role of New York State Courts

§ 70:6  Procedure in the Commercial Division of the Supreme
Court of the State of New York, New York County,
with respect to international arbitration matters

II. DRAFTING AGREEMENTS TO ARBITRATE

§ 70:7 Practical drafting considerations—Determining the
seat of arbitration

§ 70:8  —Selecting an administering institution

§70:9  —Jurisdiction of courts to issue preliminary relief in
aid of international arbitration

§ 70:10 —Language of the arbitration

§ 70:11 —Costs

§ 70:12 —Sovereign immunity

III. RECOGNITION AND ENFORCEMENT OF
ARBITRATION AGREEMENTS

§ 70:13 Recognition and enforcement of arbitration
agreements under the New York Convention

§ 70:14 —Requirement that the agreement be in writing

§70:15 —Exceptions

§ 70:16 — —Matters not referable to arbitration

§ 70:17 — —Arbitration agreements that are null and void,
inoperative or incapable of being performed

§ 70:18 —Procedure and remedies

§ 70:19 — —Anti-suit injunctions

IV. PROCEDURAL ASPECTS

§ 70:20 Appointment of the arbitral tribunal
§ 70:21 Interim relief

§ 70:22  Arbitral procedure

§ 70:23 —Procedural orders

§ 70:24 —Document production

§ 70:25 —Submission of evidence
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§ 70:26 —Obtaining third-party evidence

V. ARBITRATION AWARDS

§ 70:27 Written and reasoned awards

§ 70:28  Grounds for non-recognition and non-enforcement

§ 70:29 —Award vacated in the seat of arbitration

§ 70:30 —Forum non conveniens and lack of personal
jurisdiction

§ 70:31  Procedure for recognition, enforcement and vacatur

§ 70:32 Form—Procedural order for arbitration governed by
the ICC Rules of Arbitration
§ 70:33 —Redfern chart

CHAPTER 71. LITIGATION AVOIDANCE
AND PREVENTION

I. INTRODUCTION

§ 71:1  Scope note

§ 71:2  Preliminary considerations

§ 71:3 Reasons to avoid litigation

§ 71:4 Congestion in New York State courts

II. PRE-LITIGATION STRATEGIES

§ 71:5 Ensuring compliance with applicable laws

§ 71:6 Performing adequate diligence

§ 71:7  Establishing a system for early reporting of potential
disputes

§ 71:8 Implementing and maintaining an effective
information governance system

§ 71:9 Providing comprehensive and continuous employee
training

§ 71:10  Corporate governance considerations

§ 71:11 Involvement of counsel and other advisors

III. STRATEGIES FOR RESOLVING DISPUTES

§ 71:12  Undertaking a realistic assessment of the issues
§ 71:13  Approaching the other side

§ 71:14 Discovering what your adversary wants

§ 71:15  Achieving a mutually beneficial outcome

§ 71:16 Insurance issues

IV. SPECIFIC APPLICATIONS
§ 71:17 Contract disputes
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§ 71:18 Employment-related litigation

§ 71:19 Professional malpractice claims

§ 71:20 Insurance and reinsurance coverage disputes
§ 71:21 Regulatory actions

§ 71:22 Intellectual property disputes

§ 71:23 Class actions

V. PRACTICE AIDS
§ 71:24 Practice checklist
CHAPTER 72. CRISIS MANAGEMENT

§ 72:1 Scope note
§72:2 Strategic considerations

§ 72:3  —Anticipating and preventing crises
§72:4  —Assembling a crisis management team
§ 72:5 —Fact gathering and initial response

§ 72:6 —Public relations management

§ 72:7 —Protecting attorney-client privilege

§ 72:8 —Emergency applications

§ 72:9 —Settlement

§ 72:10 —Trial

§ 72:11 Common crisis situations
§ 72:12 —Alleged fraud

§ 72:13 —Securities litigation

§ 72:14 —Product liability

§ 72:15 —Harassment and discrimination
§ 72:16 —Data and privacy breaches
§ 72:17 —Environmental disasters

§ 72:18 Checklist—Strategy
§ 72:19 Form—Press release template

CHAPTER 73. TECHNIQUES FOR
EXPEDITING AND STREAMLINING
LITIGATION

I. INTRODUCTION
§ 73:1  Scope note

II. STRATEGY, OBJECTIVES, AND PRELIMINARY
CONSIDERATIONS

§ 73:2  Generally
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III. DRAFTING THE COMPLAINT

§ 73:3  Selecting the remedies
§ 73:4  Selecting the forum
§ 73:5 Selecting the parties

IV. COMMERCIAL DIVISION

§ 73:6 Generally

§ 73:7 Former Chief Judge Jonathan Lippman’s Task Force
and the establishment of a permanent Commercial
Division Advisory Council

§ 73:8 Commercial Division rule changes that foster
expedited litigation

§ 73:9 Specialized justices

§ 73:10 Aggressive case management

§ 73:11 —Staggered court appearances

§ 73:12 —Discovery not stayed

§ 73:13 —60-day motion rule

§ 73:14  Alternative dispute resolution program

§ 73:15 —Pilot mandatory mediation program

§ 73:16  Settlement conference before a justice other than the
justice assigned to the case

§ 73:17  Special masters pilot program

§ 73:18 Technological advances

§73:19 —E-courtrooms

§ 73:20 —Mandatory electronic filing

§ 73:21 —Bookmarks in e-filed papers

V. EARLY RESOLUTION

§ 73:22 Early assignment to the Commercial Division
§ 73:23  Use of motion practice to streamline issues
§ 73:24 Tender and offer (CPLR 3219 to 3221)

VI. PRETRIAL MOTIONS TO EXPEDITE
LITIGATION

§ 73:25  Generally

§ 73:26  Motion for more definite statement

§ 73:27 Motion to dismiss

§ 73:28 —Immediate trial (CPLR 3211(c))

§ 73:29  Summary judgment motion

§ 73:30 —Statement of undisputed facts for trial (CPLR
3212(g))

§73:31 Summary judgment in lieu of a complaint

§ 73:32  Preliminary injunction
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§ 73:33  Special preference
§ 73:34 Interlocutory appeals
§ 73:35 —Motions for appellate preference (CPLR 5521)

VII. DEVICES TO EXPEDITE DISCOVERY
A. SCOPE
§ 73:36  Generally

B. PROCEDURAL MECHANISMS

§ 73:37 Streamlining issues through motion practice

§ 73:38  Stipulated/submitted facts (CPLR 2104 and 3222)
§ 73:39  Scheduling the trial date

§ 73:40 Option for accelerated adjudication

§ 73:41 Promoting clearer responses to document requests
§ 73:42 Limits on interrogatories

§ 73:43 Limits on depositions

§ 73:44  Entity depositions

C. DOCUMENT PRODUCTION

§ 73:45 Pre-preliminary conference consultations

§ 73:46  Confidentiality stipulation and order

§ 73:47 Preliminary conferences

§ 73:48 Compliance conferences

§ 73:49 Rulings at disclosure conferences

§ 73:50 E-discovery

§ 73:51 —Allocation of costs

§ 73:52 —Vendors, harvesting, and outsourcing

§ 73:583 —Sampling, technology—Assisted review, and
predictive coding

§ 73:54 —Guidelines for discovery of ESI from nonparties

§ 73:55 Discovery in stages or layers

§ 73:56  Streamlining privilege logs

§ 73:57 —Clawback and “quick-peek” agreements

§ 73:58 —Categorical designations preferred

D. DISCOVERY DISPUTES

§ 73:59  Avoiding discovery abuse

§ 73:60 Resolving discovery disputes

§ 73:61 —Negotiation

§ 73:62 —Judicial conference, and Rule 14
§ 73:63 —Protective orders

§ 73:64 —Sanctions and the Preamble
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VIII. DEVICES TO EXPEDITE THE TRIAL

§ 73:65  Generally

§ 73:66 Limitation of total hours of trial

§ 73:67 Motions in limine

§ 73:68  Alternatives to jury trial

§ 73:69 —Bench trials

§ 73:70 —Summary jury trials

§ 73:71 —Referees

§ 73:72 Direct evidence by affidavit in bench trials or
evidentiary hearings

§ 73:73 Separate or bifurcated trial

§ 73:74 Streamlining the expert phase of trial

§ 73:75 —Informal meeting between experts

§ 73:76 —Techniques to limit or exclude expert testimony

IX. HANDLING RELATED CASES

§ 73:77 Assigning related cases to the same judge
§ 73:78 Test cases

§ 73:79 Consolidation and joint trial

§ 73:80 State multi-district litigation (“MDL”)

X. PRACTICE AIDS

§ 73:81 Practice checklist

§ 73:82 Form—Notice of motion for summary judgment in
lieu of complaint

§ 73:83 —Affidavit in support of motion for summary
judgment in lieu of complaint

§ 73:84 —Notice of motion to dismiss complaint

§ 73:85 —Stipulation admitting facts

§ 73:86 —Notice of motion to strike out pleadings

§ 73:87 —Notice of motion for special trial preference
§ 73:88 —Offer to compromise
§73:89 —Commercial Division Standard Form

Confidentiality Order

CHAPTER 74. LITIGATION MANAGEMENT
BY JUDGES

I. INTRODUCTION

§ 74:1  Scope note
§ 74:2 The benefits and elements of active case management

§ 74:3 Case management is a team effort among Chambers’
staff
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§ 74:4  The use of technology

§ 74:5 Key rules for successful case management

§ 74:6  The judge’s role in pleadings and the potential
interplay with motion practice

II. THE JUDGE’S ROLE IN DISCOVERY

§ 74:7 Generally

§ 74:8 The preliminary conference/compliance conference

§ 74:9 Documents and ESI

§ 74:10 Depositions

§ 74:11  Interrogatories/requests for admission

§ 74:12 Non-parties

§ 74:13 Experts

§ 74:14 Issues arising from confidentiality stipulations/orders
and privilege logs

III. OTHER CASE MANAGEMENT
RESPONSIBILITIES

§ 74:15 The judge’s role in motion practice

§ 74:16  The judge’s role in settlement, alternative dispute
resolution and trials

§ 74:17 Case management pitfalls
§ 74:18 Practical solutions to common issues

IV. PRACTICE AIDS
§ 74:19 Practice checklist

CHAPTER 75. LITIGATION MANAGEMENT
BY CORPORATIONS

I. INTRODUCTION

§ 75:1  Scope note

§ 75:2 Overview

§ 75:3 Policies and procedures

§ 75:4 Matter-specific planning documents

II. SELECTING AND RETAINING OUTSIDE
COUNSEL

§ 75:5 Generally
§ 75:6  Authority to hire
§ 75:7 Deciding whether to retain outside counsel
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§ 75:8 Identifying potential outside counsel
§ 75:9 Compiling a list of pre-approved counsel
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§ 99:43 Incidental and consequential damages under the

U.C.C.
§ 99:44 Punitive damages
B. DEFENSES

1. In General

§ 99:45 Generally

§ 99:46 Parol evidence rule

§ 99:47 Buyer’s contributory acts

§ 99:48 Intervening acts of others

§99:49 Liquidation or limitation of damages
§ 99:50 Modification or limitation of remedies
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§ 99:51 Mitigation
2. Limitations or Disclaimers of Warranties

a. In General

§ 99:52  Generally

§ 99:563 Limitation or disclaimer of express warranties under
the U.C.C.

§ 99:54 Unconscionability

b. Limitation or Disclaimer of Implied
Warranties Under the U.C.C.

§ 99:55 Generally

§ 99:56 By buyer’s or seller’s conduct; inspection of goods

§ 99:57 By course of dealing or the usage of trade

§ 99:58 Limitation or disclaimer of implied warranty of title

3. Statute of Limitations

§99:59  Generally

§99:60 Applicable limitations period

§ 99:61 Borrowing statute

§ 99:62  Accrual of the breach of warranty claim

C. SELLER’S THIRD-PARTY CLAIMS

§99:63 Generally

§ 99:64 Contribution

§99:65 Indemnification

§99:66 —Vouching in

§99:67 —Statutes of limitations for indemnity claims

V. THE EFFECT AND INTERPLAY OF OTHER
LAWS ON U.C.C. WARRANTY CLAIMS

§ 99:68 Generally

§ 99:69 Magnuson-Moss Warranty Act

§ 99:70 Solar Energy Products Warranty Act
§ 99:71 Warranties applying to motor vehicles

VI. PRACTICE AIDS
A. CHECKLISTS

§99:72 Essential allegations
§ 99:73 Proof of allegations
§99:74 Potential defenses

§ 99:75 Proof of defenses
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B. JURY INSTRUCTIONS

§ 99:76 Breach of U.C.C. express warranty

§ 99:77 Breach of U.C.C. implied warranty of merchantability

§99:78 Breach of U.C.C. warranty of fitness for a particular
purpose

CHAPTER 100. BILLS AND NOTES

I. INTRODUCTION
§ 100:1  Scope note

II. PRELIMINARY ANALYSIS
A. PLAINTIFF'S PREPARATION AND STRATEGY

§ 100:2 Review of instrument and its underlying transaction
§ 100:3  Assessment of instrument’s collectability

§ 100:4 Action to enforce instrument

§ 100:5 Plaintiff’s discovery

B. DEFENDANT’S PREPARATION AND STRATEGY

§ 100:6 Generally

§ 100:7 Consideration of potential defenses

§ 100:8 Joinder of other parties

§ 100:9 Defendant’s discovery

§ 100:10 Consideration of defendant’s financial resources

III. PRELIMINARY ISSUES TO INSTRUMENT’S
ENFORCEMENT

§ 100:11 Mortgage note

§ 100:12 Instruments secured by collateral
§ 100:13  Choice of law provision

§ 100:14 Consent to jurisdiction provision
§ 100:15 Waiver of jury trial provision

§ 100:16 Defendant’s bankruptcy filing

IV. TYPES OF INSTRUMENTS; NEGOTIABILITY
A. U.C.C. CLASSIFICATIONS

§ 100:17  Generally
§ 100:18 Notes

§ 100:19 Drafts

§ 100:20 Checks
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§ 100:21
§ 100:22

B.

§ 100:23
§ 100:24
§ 100:25
§ 100:26

—Substitute checks under Check 21
Certificates of deposit

NEGOTIABLE INSTRUMENTS

Generally

Requirements of negotiability
Holder, negotiation, and indorsement
Scope of U.C.C. Article 3

V. CONTRACT ISSUES

§ 100:27
§ 100:28
§ 100:29
§ 100:30
§ 100:31

Generally; parol evidence rule
Consideration

Delivery

Conditional payment
Subordination

VI. LIABILITY UNDER AN INSTRUMENT

A.

§ 100:32
§ 100:33
§ 100:34
§ 100:35
§ 100:36
§ 100:37
§ 100:38

B.

§ 100:39
§ 100:40
§ 100:41

§ 100:42

PARTIES LIABLE

Generally

Maker

Drawer

Drawee and acceptor
Indorser
Accommodation party
Guarantor

RECOURSE RIGHTS OF PARTIES

Generally

Contribution; co-obligors

Reimbursement: Accommodation parties; drawees
and acceptors

Subrogation: Party who pays instrument

VII. ENFORCING AN INSTRUMENT

A.

§ 100:43
§ 100:44
§ 100:45
§ 100:46
§ 100:47

STATUTE OF LIMITATIONS; ACCRUAL OF
CAUSE OF ACTION

Statute of limitations

Accrual of cause of action; generally

Demand instruments: Maker and acceptor
Time instruments: Maker and acceptor
Installment instruments: Maker and acceptor
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§ 100:48  Acceleration of future payments
§ 100:49 Certificate of deposit: Obligor

§ 100:50 Drawer and indorser

§ 100:51 Guarantor

B. ELEMENTS OF A PRIMA FACIE CASE

§ 100:52 Generally

§ 100:53 Standing

§ 100:54 Signatures

§ 100:55 —Signature made by agent on behalf of principal

§ 100:56 —Unauthorized signature

§ 100:57 Production of instrument

§ 100:58 —Where instrument has been lost

§ 100:59 Additional pleading requirements—Negotiable
instruments

§ 100:60 —Nonnegotiable instruments

VIII. HOLDER IN DUE COURSE

§ 100:61 Elements and rights

§ 100:62 —Requirement that party takes instrument for
value

§ 100:63 —Requirement of good faith; notice of claim or
defense

§ 100:64  Shelter rule: Transferee of holder in due course

§ 100:65 Consumer transactions

IX. DEFENSES TO ENFORCEMENT OF
INSTRUMENT; PRECLUSION OF DEFENSES

A. DEFENSES TO ENFORCEMENT OF
INSTRUMENT

1. “Real” Defenses

§ 100:66 Generally; infancy

§ 100:67 Incapacity

§ 100:68 Duress

§ 100:69 Illegality

§ 100:70 Fraud in the factum

§ 100:71 Discharge in insolvency proceedings

2. “Discharge” Defenses

§ 100:72  Generally
§ 100:73 Payment or satisfaction
§ 100:74 Tender of payment
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§ 100:75
§ 100:76
§ 100:77
§ 100:78
§ 100:79
§ 100:80

§ 100:81
§ 100:82
§ 100:83
§ 100:84

§ 100:85
§ 100:86
§ 100:87
§ 100:88
§ 100:89
§ 100:90
§ 100:91

B.

§ 100:92
§ 100:93
§ 100:94
§ 100:95

Cancellation and renunciation

Reacquisition by prior party

Fraudulent and material alteration

Certification of a check

Acceptance varying draft

Unexcused delay in presentment; notice of dishonor
or protest

3. “Impairment” Defenses

Generally

Impairment of recourse rights
Unjustifiable impairment of collateral
—Under U.C.C. Article 9

4. Contract Defenses

Generally

Modification

Fraud in the inducement

Economic duress

Usury

—Application of principle of estoppel in pais
—Payment of interest on interest

PRECLUSION OF DEFENSES

Generally; written waiver
Waiver by conduct
D’Oench doctrine

New York public policy

X. DAMAGES

§ 100:96
§ 100:97
§ 100:98

Principal
Interest
Attorneys’ fees

XI. PRACTICE AIDS

A.
§ 100:99
§ 100:100
§ 100:101
§ 100:102

§ 100:103

THE COMPLAINT

Generally

Checklist of allegations

Allegations and illustrative clauses in complaint to
enforce draft

Allegations and illustrative clauses in complaint to
enforce note

Allegations and illustrative clauses for attorneys’
fees

XxXVil



CoMMERCIAL LiticatioN IN NEW YOrk STATE COURTS

§ 100:104 Complaint against maker of note: Official form 5
(Rescinded)

§ 100:105 Sample cause of action against maker of note

§ 100:106  Checklist of proof

B. THE ANSWER

§ 100:107  Generally
§ 100:108 Checklist of potential defenses
§ 100:109 Allegations and illustrative clauses

C. JURY INSTRUCTIONS
§ 100:110  Generally

CHAPTER 101. SECURED TRANSACTIONS

I. OVERVIEW

§ 101:1  Scope note
§ 101:2  Generally

II. LITIGATION STRATEGY

§ 101:3 Litigation strategy

§ 101:4 —Initial steps

§ 101:5 —The secured party

§ 101:6 —The debtor

§ 101:7 —Competing creditors
§ 101:8 —Third-party creditors
§ 101:9 —Bankruptcy

III. SELECTED DISCOVERY AND EVIDENTIARY

ISSUES
§ 101:10 Discovery
§ 101:11 —Importance of documents

§ 101:12 —Financing statements
§ 101:13 —Public information
§101:14 Evidentiary issues

IV. SECURITY INTERESTS UNDER THE U.C.C.

§ 101:15 Overview of security interests
§ 101:16  Creation of security interests
§ 101:17 Perfection of security interests
§ 101:18 —Governing law
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§ 101:19 —Elements necessary to perfect

§ 101:20 —Deposit accounts

§ 101:21  Priority of security interests

§ 101:22  Creation of security interests under Article 8

V. DEFAULT AND ENFORCEMENT OF SECURITY
INTERESTS

§ 101:23 General rules

§ 101:24 Rights provided by agreement

§ 101:25 Exercise of remedies

§ 101:26

VI. CHALLENGES TO SECURITY INTERESTS

§ 101:27
§ 101:28
§ 101:29
§ 101:30

Rights of third parties

Failure to create or perfect a security interest
Fraudulent conveyance

Equitable subordination

Other bankruptcy concerns (preference)

VII. MEASURE OF DAMAGES

§ 101:31

VIII.
§ 101:32

§ 101:33
§ 101:34
§ 101:35

§ 101:36

§101:37

Generally

PRACTICE AIDS

Checklist of essential allegations and potential
sources of proof

Jury instructions
—Creation of a valid security interest

—Did the secured party use reasonable care to
preserve collateral

—Did the secured party exercise commercial
reasonableness

Pattern Jury Instruction

CHAPTER 102. AGENCY
I. INTRODUCTION

§ 102:1
§ 102:2
§ 102:3
§ 102:4
§ 102:5

Scope note

Preliminary considerations

—Strategic considerations for the principal
—Strategic considerations for the agent
—Strategic considerations for the third party
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II. NATURE, ELEMENTS, AND EXISTENCE OF
AGENCY

§ 102:6 Agency, generally

§ 102:7 Prerequisites to creation or existence of agency
§ 102:8 —Capacity

§ 102:9 —Consent

§ 102:10 —Control

§ 102:11 —Consideration

§ 102:12 —Writing

§ 102:13 Creation of actual authority

§ 102:14 Creation of apparent authority

§ 102:15 Ratification

§ 102:16 Litigation considerations: Proving an agency
§ 102:17 —Legal, factual, and evidentiary issues

§ 102:18 —Duty of inquiry

§ 102:19 Termination of agency

§ 102:20 —Irrevocable agencies

III. COMMERCIAL APPLICATIONS

§ 102:21 Agency in the commercial context, generally
§ 102:22  Attorneys-in-fact and attorneys-at-law
§ 102:23 Banks and secured creditors

§ 102:24 Dealers and distributors

§ 102:25 Corporations

§ 102:26  Partners and joint venturers

§ 102:27 Brokers

§ 102:28 Franchisors and franchisees

§ 102:29 Trustees

§ 102:30 Factors

§ 102:31 Travel agents and issuers of waybills

IV. LIABILITY ISSUES

§ 102:32 Liability of agent to principal

§ 102:33  Liability of principal to agent

§ 102:34 Liability of agent to third parties

§ 102:35 —Agent’s contract liability

§ 102:36 —Agent’s tort liability

§ 102:37 Liability of principal to third parties
§ 102:38 —Principal’s contract liability

§ 102:39 —Principal’s tort liability

§ 102:40 — —Servants, agents and employees
§ 102:41 —Independent contractors or nonagent service
providers

XXX
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§ 102:42

Contractual liability of third parties

V. OTHER LITIGATION ISSUES

§ 102:43
§ 102:44
§ 102:45
§ 102:46
§ 102:47

Jurisdictional issues
Arbitration
Admissions
Imputed knowledge
Remedies

VI. PRACTICE AIDS

§ 102:48
§ 102:49

§ 102:50
§ 102:51
§ 102:52
§ 102:53
§ 102:54
§ 102:55
§ 102:56

§ 102:57

§ 102:58
§ 102:59
§ 102:60

§ 102:61
§ 102:62
§ 102:63

§ 102:64
§ 102:65
§ 102:66
§ 102:67
§ 102:68
§ 102:69

§ 102:70

Checklist—Proof of an agency relationship generally

—Proof of defenses to the establishment of an
agency relationship generally

—Proof of actual authority

—Proof of defenses to actual authority

—Proof of apparent authority

—Proof of defenses to apparent authority

—Proof of ratification

—Proof of defenses to ratification

—Proof regarding the scope of an agent’s actual
authority

—Proof regarding the scope of an agent’s apparent
authority

—Proof of termination of agency

—Proof of defenses to termination of agency

—Proof of attorney-in-fact status and the scope of
his authority

—Proof of defenses to attorney-in-fact status and the
scope of his authority

—Proof supporting imputation of knowledge from a
corporation to its affiliate

—Proof of defenses to imputation of knowledge from
a corporation to its affiliate

—Evidentiary issues relating to brokers

—Proof of liability of agent to principal

—Proof of defenses to liability of agent to principal

—Proof of liability of principal to agent

—Proof of defenses to liability of principal to agent

—Proof of liability of agent to third party where the
agent entered into a contract on behalf of the
principal

—Proof of defenses to liability of agent to third
party where the agent entered into a contract on
behalf of the principal

XXX1
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§ 102:72

§ 102:73

§ 102:74

§ 102:75
§ 102:76

§ 102:77

§ 102:78

§ 102:79

§ 102:80

§ 102:81
§ 102:82
§ 102:83
§ 102:84

§ 102:85

§ 102:86
§ 102:87
§ 102:88
§ 102:89
§ 102:90

§ 102:91
§ 102:92

XXX11
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—Proof of liability of agent to third parties for tort

—Proof of defenses to liability of agent to third
parties for tort

—Proof of liability of principal to third party where
the agent entered into a contract on behalf of the
principal

—Proof of defenses to liability of principal to third
party where the agent entered into a contract on
behalf of the principal

—Proof of liability of principal to third parties for
tort committed by the agent

—Proof of defenses to liability of principal to third
parties for tort committed by the agent

—Proof to establish principal’s liability on the basis
of respondeat superior for tortious acts of servant
agents and employees

—Proof of defenses to the establishment of
principal’s tort liability on the basis of respondeat
superior with respect to servant agents and
employees

—Proof to establish principal’s liability to third
parties for the tortious acts of independent
contractors or nonagent service providers

—Proof of defenses to principal’s tort liability to
third parties for tortious acts of independent
contractors or nonagent service providers

—Proof required for the enforcement of a contract
entered into by an agent on behalf of a principal

—Proof of defenses to the enforcement of a contract
entered into by an agent on behalf of a principal

—Proof to establish jurisdiction over a principal
based on the act of an agent

—Proof of defenses to jurisdiction over a principal
based on the act of an agent

—Proof required to impute to a principal statements
made by agent (the “speaking agent” exception to
the hearsay rule)

—Proof of defenses to the “speaking agent”
exception

—Proof required to impute an agent’s knowledge to
the principal

—Proof of defenses to imputation of agent’s
knowledge to the principal

Complaint

Answer and cross-claim

Sample questions

Jury instructions—Definition of agent
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§ 102:93 —Definition of scope of authority
§ 102:94 —Apparent authority
§ 102:95 —Ratification

CHAPTER 103. PARTNERSHIPS

I. INTRODUCTION

§ 103:1  Scope note

§ 103:2 Preliminary considerations in partnership litigation

§ 103:3  Attorney disqualification

§ 103:4 —When an attorney may be a witness

§ 103:5 —Pitfalls of dual representation

§ 103:6 Interpreting the partnership agreement

§ 103:7 —Avoiding pitfalls

§ 103:8 Breach of fiduciary duty

§ 103:9 Personal liability of partners for judgments against
the partnership

II. STRATEGIC CONSIDERATIONS IN
PARTNERSHIP LITIGATION

A. IN GENERAL

§ 103:10  General strategic problems in partnership litigation

§ 103:11  Venue where an action may be brought

§ 103:12 Role of the equitable accounting in partnership
litigation

§ 103:13  Role of the formal accounting upon demand

§ 103:14 The partner’s right to inspect the books and records
of the partnership

§ 103:15 Partnership property

B. JUDGMENTS AGAINST PARTNERSHIP
PROPERTY AND PERSONAL PROPERTY OF
THE PARTNERS

§ 103:16  Joint liability of all partners for partnership debts
and obligations

§ 103:17 Joint and several liability of all partners for
partnership debts and obligations

§ 103:18 Insurance protection for partners’ personal assets

III. PARTNER VERSUS PARTNERSHIP
LITIGATION

§ 103:19  Strategic issues concerning lawsuits by partners
against the partnership
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§ 103:20 Lawsuits arising from involuntary withdrawals from
the partnership

§ 103:21 The duty of former partners to account for the use of
partnership property after dissolution of the
partnership

§ 103:22 Lawsuits arising from wrongful dissolution of the
partnership

§ 103:23 Elements of a breach-of-fiduciary-duty claim

§ 103:24 Breach must be in relation to the business of the
partnership

§ 103:25 Interference with prospective advantage and
interference with contract

§ 103:26  Antidiscrimination causes of action

§ 103:27 Partnership and partner liability for sexual
harassment claims

§ 103:28 The partnership liability of the nonequity partner

§ 103:29 Contract attorneys: employees of the partnership or
independent contractors

§ 103:30 Interns protected under New York State and New
York City anti-discrimination laws

IV. PRACTICE AIDS

§ 103:31 Checklist—Strategic issues especially important in
partnership litigation

§ 103:32 —Issues addressed in a typical partnership
agreement

§ 103:33  Sample jury instructions

CHAPTER 104. LIMITED LIABILITY
COMPANIES

I. INTRODUCTION

§ 104:1  Scope note
§ 104:2 Distinctive features of LLCs
§ 104:3 Potential conflict of interest and related ethics issues

II. STRATEGIC CONSIDERATIONS IN LLC
LITIGATION

§104:4 Commencing an action against an LLC

§ 104:5 Jurisdictional issues

§ 104:6 Venue questions

§ 104:7 Choice-of-law issues arising in the foreign LLC
context

XXXIV
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§ 104:8 Choice-of-law provisions in the LLC operating
agreement

§104:9 LLC members’ right to inspect books and records

§ 104:10 —Restrictions on right to inspect to books and
records

§ 104:11 —Consequences of a manager’s refusal to provide
access to books and records

§ 104:12 LLC members’ rights to an equitable accounting

§ 104:13 —Statute of limitations for an equitable accounting

§ 104:14 —Amount in controversy for an equitable accounting

III. JUDGMENTS AGAINST AN LLC OR ITS
MEMBERS OR MANAGERS

§ 104:15 LLC members’ and managers’ individual liability

§ 104:16  Piercing the corporate veil

§ 104:17 Indemnification of LLC members, managers or other
persons

§ 104:18 Liability for false statements in LLC articles of
organization or certificates

IV. LITIGATION AMONG THE LLC AND ITS
MEMBERS

§ 104:19 Expulsion of an LLC member

§ 104:20 LLC dissolution

§ 104:21 Breach of fiduciary duty claims
§ 104:22 Disaffirmation of fiduciary duty

V. DERIVATIVE LAWSUITS ON BEHALF OF THE
LLC

§ 104:23 Derivative claims

§ 104:24 —Determining whether a claim is derivative or
direct
§ 104:25 —Concurrent ownership limitation

§ 104:26 —Demand or futility requirement for LLC members’
derivative suits

§ 104:27 —Counsel requirement

§ 104:28 —Mingling of derivative and direct claims

§ 104:29 —Special litigation committees

VI. PRACTICE AIDS

§ 104:30 Checklist—Strategic issues especially important in
litigation involving LLCs

§ 104:31 —Situations in which LLC members may have
personal liability

XXXV
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§ 104:32 —Commencing an action against an LLC
§ 104:33  Sample jury instructions

CHAPTER 105. JOINT VENTURES
§ 105:1 Introduction—Scope note

§ 105:2 —What is a joint venture?

§ 105:3 Strategic considerations

§ 105:4 —Litigating on behalf of a joint venture

§ 105:5 —Litigating against a joint venture

§ 105:6 —Discovery

§ 105:7 —Settlement

§ 105:8 Joint ventures as defined by courts

§ 105:9 —An agreement manifesting the intent of the

parties to be bound as joint venturers
§ 105:10 —Contributions by all the coventurers to the joint

undertaking

§ 105:11 —Some degree of proprietorship and control by each
coventurer

§ 105:12 —A provision or plan for the sharing of profits and
losses

§ 105:13 Legal rules
§ 105:14 —Default rules for joint ventures
§ 105:15 —Formation

§ 105:16 —Fiduciary duties between coventurers

§ 105:17 —Coventurers as agents

§ 105:18 —Bringing suit on behalf of a joint venture

§ 105:19 —Accounting and redress as between coventurers

§ 105:20 —Dissolution

§ 105:21 —Liability of joint venturers

§ 105:22  Checklist—Representing a joint venture at the
outset of litigation

§ 105:23 —Opposing a joint venture at the outset of litigation

§ 105:24 —Essential allegations

§ 105:25 Form—Sample joint venture agreement language

§ 105:26  Jury instructions—Existence of joint venture

§ 105:27 —Fiduciary duties between joint venturers

CHAPTER 106. TRADE ASSOCIATIONS

I. INTRODUCTION

§ 106:1  Scope note
§ 106:2 Types of trade associations in New York

II. POTENTIALLY LIABLE PARTIES
§ 106:3 The association
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§ 106:4 Officers and directors
§ 106:5 —Immunities

§ 106:6 —Business judgment
§ 106:7 Employees

§ 106:8 Members

III. ACTIONS AGAINST TRADE ASSOCIATIONS

§ 106:9 Antitrust
§ 106:10 —Potential plaintiffs
§ 106:11 —Types of conduct and illegal activity

§ 106:12 — —Price fixing

§ 106:13 — —Bid rigging

§ 106:14 — —Market and customer allocation

§ 106:15 — —Membership restrictions

§ 106:16 — —Internal policies and codes of ethics
§ 106:17 — — —Disciplinary proceedings

§ 106:18 — —Joint research projects

§ 106:19 — —Group buying

§ 106:20 — —Standard setting and certification
§ 106:21 — —Lobbying

§ 106:22 — —Information sharing

§ 106:23  Products liability

§ 106:24 —Standard setting

§ 106:25 —Misrepresentations

§ 106:26 Employment and labor law

IV. ACTIONS BROUGHT BY TRADE
ASSOCIATIONS

§ 106:27 In general
§ 106:28 Associational standing and capacity

V. ETHICAL AND PRACTICAL CONSIDERATIONS

§ 106:29 Conflicts of interest
§ 106:30  Attorney-client privilege and work product

VI. POLITICAL ACTIVITIES

§ 106:31 Disclosure laws
§ 106:32 Disclosure initiatives
§ 106:33 First Amendment

VII. PRACTICE AIDS

§ 106:34  Practical advice checklist—Preserving privilege in
communications with trade associations
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§ 106:35 —Antitrust compliance measures
§ 106:36  Jury instructions

CHAPTER 107. PRODUCTS LIABILITY

I. INTRODUCTION
§ 107:1 Scope note

II. PRELIMINARY CONSIDERATIONS

§ 107:2 Investigation of claims

§ 107:3 Insurance coverage

§ 107:4 Various types of parties involved
§ 107:5 Developing a litigation plan

III. JURISDICTION, CHOICE OF FORUM, AND
CHOICE-OF-LAW CONSIDERATIONS

§ 107:6  Jurisdictional issues
§ 107:7 Choice of forum
§ 107:8 Choice of law

IV. PRODUCT DEFECTS

§ 107:9 Defects

§ 107:10 —Manufacturing

§107:11 —Design

§ 107:12 —Failure to warn

§ 107:13 —Failed expectations and affirmations

V. CAUSATION

§ 107:14 Standard of causation
§ 107:15 Concurrent causes
§ 107:16  Second collision cases

§ 107:17 Plaintiff's conduct can intervene to supersede
defendant’s conduct

§ 107:18 Actions of others can intervene to supersede
defendant’s conduct

§ 107:19 Medical cause of “latent” injuries
§ 107:20 Two causation issues in failure-to-warn cases

VI. BASIC LEGAL THEORIES

§ 107:21 Overview of legal theories
§ 107:22  Strict products liability

XXXVIil
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§ 107:23  Breach of implied warranty

§ 107:24 Negligence claims

§ 107:25 Claim predicated upon seller’s affirmation
§107:26 —Express warranty

§ 107:27 —Fraud

§ 107:28 —Negligence

VII. DEFENSES

A. IN GENERAL

§ 107:29  Plaintiff’'s inability to identify manufacturer of
injury-causing product

§ 107:30 —Exceptions

§ 107:31 Statute of limitations

§ 107:32  Substantial modification of product after leaving
manufacturers’ control

§ 107:33 Lack of proximate cause

§ 107:34  Plaintiff's “culpable conduct”

§ 107:35 Federal preemption of state claims

B. IN DESIGN DEFECT CASES

§ 107:36  In strict liability case, product as designed was
reasonably safe

§ 107:37 In strict liability case, plaintiff’s proposed
alternative design is not safer or feasible

§ 107:38 In implied warranty case, product as designed met
consumer expectations

§ 107:39 Product was used in an unforeseeable,
unanticipated, or unintended manner

§ 107:40 Government contract specification and immunity
defense

C. IN FAILURE TO WARN CASES

§ 107:41 Warning was adequate

§ 107:42  Plaintiff knew of the danger

§ 107:43 Danger was obvious or well known

§ 107:44 Informed or knowledgeable intermediary

VIII. DAMAGES

§ 107:45 Compensatory damages
§ 107:46  Punitive damages

IX. SUCCESSOR LIABILITY

§ 107:47 Successors can take steps to avoid the liabilities of
their predecessors

XXXIX



CoMMERCIAL LiticatioN IN NEW YORK STATE COURTS

X. CLASS ACTIONS

§ 107:48 Class actions
§ 107:49 —Denial of class certification in personal injury
actions

XI. DISCOVERY ISSUES

§ 107:50 Discovery

§ 107:561 —Bills of particulars and interrogatories

§ 107:52 —Physical and mental examinations and access to
medical records

§ 107:53 —Privilege issues

XII. EXPERT WITNESSES

§ 107:54 Expert testimony
§ 107:55 —Admissibility or exclusion

XITII. SETTLEMENT, TRIAL, AND APPEAL

§ 107:56  Settlement

§ 107:57 Trial considerations

§ 107:58 —Jury research

§ 107:59 —Jury selection

§ 107:60 —Opening and closing argument

§ 107:61 —Trial graphics and technology in the courtroom
§ 107:62 —Bifurcation of liability and damages

XIV. PRACTICE AIDS

A. CHECKLISTS OF ALLEGATIONS AND
DEFENSES

§ 107:63 Products liability causes of action
§ 107:64 —Elements and defenses

§ 107:65 — —Strict products liability

§ 107:66 — —Negligence

§ 107:67 — —Breach of implied warranty
§ 107:68 — —Breach of express warranty
§ 107:69 — —Fraud

§ 107:70 — —Fraudulent concealment

B. CHECKLISTS OF PROOF OF ALLEGATIONS
AND DEFENSES

§ 107:71  Strict liability or negligence—Proof of
manufacturing defect claim
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§ 107:72
§ 107:73
§107:74
§ 107:75
§ 107:76
§ 107:77

§ 107:78

§ 107:79
§ 107:80
§ 107:81

§ 107:82

C.

§107:83
§ 107:84
§ 107:85
§ 107:86
§ 107:87

§ 107:88
§107:89
§ 107:90
§ 107:91
§ 107:92
§ 107:93
§ 107:94
§ 107:95
§ 107:96
§ 107:97
§ 107:98
§ 107:99

—Proof of defenses to manufacturing defect claim

—Proof of defective design claim

—Proof of defenses to defective design claim

—Proof of failure to warn claim

—Proof of defenses to failure to warn claim
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§ 129:19 Who can be sued for fraudulent transfer

V. REMEDIES

§ 129:20 Avoidance of a transfer or obligation (money
judgments)

§ 129:21 Equitable relief

§ 129:22  Provisional relief

§ 129:23 Execution and turnover

§ 129:24  Punitive damages

§ 129:25 Attorneys’ fees

VI. DEFENSES TO LIABILITY

§ 129:26  Defenses for good-faith transferees

§ 129:27 —The meaning of “good faith”

§ 129:28 Defenses based on the value of the transferred
property

§ 129:29 Defenses applicable in specialized situations

§ 129:30 Non-statutory defenses

§ 129:31 —Legitimate supervening purpose

§ 129:32 —Ratification

§ 129:33 —No diminution of the debtor’s estate

VII. PROCEDURAL ISSUES

§ 129:34 Choice of law

§ 129:35 Timeliness

§ 129:36  Pleading standards
§ 129:37 Burdens of proof

§ 129:38 Right to a jury trial

VIII. ISSUES OF PROOF

§ 129:39  The role of circumstantial evidence in proving intent
§ 129:40 The role of expert testimony
§ 129:41 The role of market data

IX. PROPHYLACTIC MEASURES TO MITIGATE
FRAUDULENT TRANSFER RISK

§ 129:42 Prophylactic strategies—Generally

XVviii



TaBLE oF CONTENTS

§ 129:43 —Fairness and solvency opinions
§ 129:44 —Debtor independence
§ 129:45 —Market tests

X. SPECIAL CASES

§ 129:46 Transfers to repay or secure antecedent debts
§ 129:47 Dividends

§ 129:48 Leveraged buyouts

§ 129:49 Ponzi schemes

§ 129:50 Foreclosures and other secured party remedies

XI. PRACTICE AIDS

§ 129:51 Checklist of essential elements—Claims for relief
§ 129:52 —Defenses

§ 129:53 Discovery checklist

§ 129:54  Jury instructions

CHAPTER 130. NEGLIGENCE

I. INTRODUCTION

§ 130:1  Scope note
§ 130:2 Preliminary considerations

II. CLAIMS

§ 130:3 Elements

§ 130:4 —Duty

§ 130:5 — —Foreseeability

§ 130:6 — —Reasonable care

§ 130:7  — —Nature of relationship
§ 130:8 — —Custom and usage

§ 130:9 —Proximate cause

§ 130:10 —Harm
§ 130:11 Statute of limitations

III. DEFENSES

§ 130:12 Comparative negligence
§ 130:13  Assumption of risk

IV. DAMAGES AND OTHER REMEDIES

§ 130:14 Compensatory damages
§ 130:15 Punitive damages
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V. COMMERCIAL APPLICATIONS

§ 130:16 Negligence versus breach of contract
§ 130:17 —Negligent performance of contract
§ 130:18 —Duties arising from contractual relationship
§ 130:19 Unique standards of care

§ 130:20 —Banks

§ 130:21 —Corporations

§ 130:22 Fiduciary duties

§ 130:23 Duties arising by statute

§ 130:24  Professional malpractice

§ 130:25 Negligent misrepresentation

§ 130:26  Internet service providers

VI. OTHER COMMERCIAL LIABILITY ISSUES

§ 130:27 Imputed negligence

§ 130:28 Contractual limitation of liability clauses and
exceptions

§ 130:29 Negligence versus gross negligence

§ 130:30 Insurance coverage

VII. LITIGATION ISSUES

§ 130:31 Pleadings and motion practice
§ 130:32 Burden of proof

§ 130:33  Presumptions

§ 130:34 Use of experts

§ 130:35 Res ipsa loquitur

§ 130:36  Summary judgment

VIII. SPECIAL PROCEDURES: CHECKLISTS AND
JURY INSTRUCTIONS

§ 130:37 Checklist of essential allegations and defenses

§ 130:38 Checklist of sources of proof of essential allegations
and defenses

§ 130:39  Sample jury instructions

CHAPTER 131. THEFT OR LOSS OF
BUSINESS OPPORTUNITIES

I. INTRODUCTION

§ 131:1  Scope note
§ 131:2 Theft of business opportunities: The “corporate
opportunity” doctrine
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§ 131:3
§ 131:4

Preliminary considerations
History and analysis

II. CORPORATE OPPORTUNITY CLAIMS

A.

§ 131:5
§ 131:6

B.

§ 131:7

§ 131:8
§ 131:9

C.

§ 131:10
§ 131:11
§ 131:12
§ 131:13
§ 131:14
§ 131:15
§ 131:16

D.

§ 131:17
§ 131:18
§ 131:19
§ 131:20
§ 131:21
§ 131:22
§ 131:23

E.

§ 131:24
§ 131:25
§ 131:26

§ 131:27

F.
§ 131:28

IN GENERAL

Fiduciary status and the “independence” defense
Usurpation of an “opportunity”

DEFENSES TO CORPORATE OPPORTUNITY
CLAIMS

Corporation’s refusal or inability to take advantage of
opportunity

Corporation’s consent or acquiescence

Lack of injury to corporation

REMEDIES FOR THEFT OF AN OPPORTUNITY

Statutory remedies

Damages

Accounting

Constructive trust

Rescission of shareholder agreements
Dissolution

Injunctive relief

CORPORATE OPPORTUNITY PRACTICE TIPS

Disclose intention to take opportunities
Derivative vs. direct claims

Choice of law

Pleading opportunities with particularity
Summary judgment

Statute of limitations

Additional causes of action

CHECKLIST OF ESSENTIAL ALLEGATIONS

Defendant owed a fiduciary duty of loyalty

Existence of a corporate opportunity

Defendant breached a duty of loyalty and diverted a
corporate opportunity

Damage to the plaintiff

CHECKLIST OF DEFENSES
Lack of duty
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§ 131:29 No corporate opportunity existed

§ 131:30 Waiver, estoppel, acquiescence, or ratification

§ 131:31 The equitable relief requested is excessive or
improper

G. CHECKLIST OF SOURCES OF PROOF OF
ESSENTIAL ALLEGATIONS AND DEFENSES

§ 131:32  Generally

§ 131:33  Parties’ relationship and governing contracts

§ 131:34 Documents and testimony concerning the parties’
expectations

§ 131:35 Confidential information from the plaintiff

§ 131:36  The opportunity at issue

§ 131:37 The plaintiff’s ability to pursue the opportunity

§ 131:38 The value of the opportunity

H. JURY INSTRUCTIONS

§ 131:39  Generally

§ 131:40 Duty of loyalty

§ 131:41 Breach of duty

§ 131:42 Diversion of opportunity
§ 131:43 Defenses

§ 131:44 Damages

III. LOSS OF BUSINESS OPPORTUNITIES:
TORTIOUS INTERFERENCE

A. GENERALLY

§ 131:45 Preliminary considerations
§ 131:46 History and analysis

B. TORTIOUS INTERFERENCE WITH EXISTING
CONTRACT

§ 131:47 Generally

§ 131:48 Existence of valid contract

§ 131:49 Defendant’s knowledge of contract

§ 131:50 Interference

§ 131:51 —“Intentional” and “improper”

§ 131:52 Aiding and abetting; civil conspiracy

C. INTERFERENCE WITH PRE-CONTRACTUAL
RELATIONS (PROSPECTIVE BUSINESS
ADVANTAGE)

§ 131:563  Generally
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§ 131:54
§ 131:55

D.

§ 131:56
§ 131:57
§ 131:58
§ 131:59
§ 131:60

§ 131:61

§ 131:62
§ 131:63
§ 131:64

E.

§ 131:65
§ 131:66
§ 131:67

F.

§ 131:68
§ 131:69
§ 131:70
§ 131:71

G.

§ 131:72
§ 131:73
§ 131:74
§ 131:75

H.

§ 131:76
§ 131:77
§ 131:78

Causation
Malice or illegality

DEFENSES TO TORTIOUS INTERFERENCE
CLAIMS

Negating one or more elements

Economic self-interest

Party cannot interfere with its own contract
Limited liability of agents and attorneys

Limited liability of directors, officers, and
shareholders

No liability for interference with the plaintiff’s
performance

Noerr-Pennington defense
Discretionary decision defense
Statute of limitations

REMEDIES FOR TORTIOUS INTERFERENCE

Compensatory damages
Punitive damages
Injunctive relief

TORTIOUS INTERFERENCE PRACTICE TIPS

Choosing the defendant
Pleading with particularity
Burden of proving justification
Standing

CHECKLIST OF ESSENTIAL ALLEGATIONS:
INTERFERENCE WITH EXISTING CONTRACT

Existence of valid contract
Defendant’s knowledge of contract
Intentional and improper interference
Damage to the plaintiff

CHECKLIST OF ESSENTIAL ALLEGATIONS:
INTERFERENCE WITH PROSPECTIVE
BUSINESS RELATIONS

Expectancy
Causation
Malice or illegality
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I. CHECKLIST OF DEFENSES: INTERFERENCE
WITH EXISTING CONTRACT
§ 131:79 No contract existed
§ 131:80 Contract was unenforceable
§ 131:81 Defendant was unaware of contract
§ 131:82  Plaintiff could not have performed
§ 131:83 Contract was not breached
§ 131:84 No scienter
§ 131:85 General defense of justification
§ 131:86 Economic self-interest
§ 131:87 Party cannot interfere with its own contract
§ 131:88 Limited liability of directors, officers, and
shareholders
§ 131:89 Statute of limitations
J. CHECKLIST OF DEFENSES: INTERFERENCE
WITH PROSPECTIVE BUSINESS RELATIONS
§ 131:90 No “but for” causation
§ 131:91 Economic self-interest
K. CHECKLIST OF SOURCES OF PROOF OF
ESSENTIAL ALLEGATIONS AND DEFENSES:
TORTIOUS INTERFERENCE
§ 131:92 Discovery in tortious interference cases
§ 131:93 The extent of the interference
§ 131:94 The nature of the interference
§ 131:95 Defendant’s knowledge of the contract
§ 131:96 The underlying contract
§ 131:97 “But for” causation
§ 131:98 Damages
L. JURY INSTRUCTIONS: TORTIOUS
INTERFERENCE
§ 131:99 Tortious interference with existing contract
§ 131:100 Tortious interference with pre-contractual
relations/prospective economic advantage
§ 131:101 Affirmative defenses
§ 131:102 Damages
IV. FORMS
§ 131:103 Temporary restraining order
§ 131:104 Supporting affidavit
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§ 131:105

CHAPTER 132.

Sample complaint

TRADE SECRETS
I. INTRODUCTION

§ 132:1
§ 132:2
§ 132:3
§ 132:4

Scope note

Preliminary considerations

The Defend Trade Secrets Act of 2016
Basic elements of a trade secrets claim

II. WHAT CONSTITUTES A TRADE SECRET

§ 132:5
§ 132:6
§ 132:7

§ 132:8
§ 132:9

§ 132:10
§ 132:11

§ 132:12

General definitions

Subject matter and specificity of trade secrets

Basic requirements of secrecy and competitive
advantage

—Requirement of exclusivity of knowledge

—Difficulty of acquiring or compiling the
information independently

—Plaintiff’'s efforts to guard the secrecy of the
information

—Plaintiff’s investment in the information alleged to
be a trade secret

Customer lists and customer information

III. MISAPPROPRIATION

§ 132:13
§ 132:14
§ 132:15
§ 132:16

§ 132:17
§ 132:18
§ 132:19
§ 132:20
§ 132:21
§ 132:22
§ 132:23
§ 132:24
§ 132:25

What constitutes misappropriation

Employment and other confidential relationships

—Duties arising out of the employment relationship

—Duties arising out of other confidential
relationships

Use, disclosure, and inevitable disclosure

Improper, unfair or wrongful means

Contractual restrictions

—Requirements for enforceability

— —Legitimate interests justifying enforcement

— —Reasonableness of duration, territory, and scope

—Partial enforcement

—Enforcement against subsequent employers

Submission of ideas

IV. DEFENSES

§ 132:26

Affirmative or other defenses

MISAPPROPRIATION OF
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§ 132:27 Equitable defenses

V. REMEDIES

§ 132:28 Injunctive relief
§ 132:29 Monetary relief

VI. PRACTICE AIDS

§ 132:30  Checklist of plaintiff's allegations
§ 132:31 Checklist of defenses
§ 132:32 Sample clauses from a trade secrets complaint

CHAPTER 133. INTELLECTUAL PROPERTY

I. INTRODUCTION

§ 133:1 Scope note

§ 133:2 Preliminary considerations
§ 133:3  Selecting a forum

§ 133:4 Injunctive relief

II. TRADEMARKS

§ 133:5 Registration of a mark in New York

§ 133:6 Trademark infringement

§ 133:7 Trademark-related common law unfair competition
§ 133:8 Dilution

§ 133:9 Penal laws for counterfeiting

§ 133:10 New York’s consumer protection statutes

§ 133:11  Statutory trade name protection

§ 133:12  Selected assignment issues relating to marks

III. PATENTS

§ 133:13  Generally
§ 133:14 Assignment
§ 133:15 Bad-faith assertion of patent infringement

IV. COPYRIGHT

§ 133:16  Generally
§ 133:17 Nonpreempted laws

§ 133:18 —Works not within the subject matter of the
Copyright Act

§ 133:19 —Nonequivalent rights
§ 133:20 Transfer of copyright ownership
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§ 133:21 —Selected assignment issues relating to copyrights

V. PRACTICE AIDS

A. CHECKLISTS OF ESSENTIAL ALLEGATIONS
AND DEFENSES

§ 133:22 Infringement of a New York mark

§ 133:23 Trademark-related common law unfair competition

§ 133:24 Trademark dilution

§ 133:25 Deceptive trade practices

§ 133:26  False advertising

§ 133:27 Selected assignment and licensing issues relating to
marks

§ 133:28 Bad-faith assertion of patent infringement

§ 133:29  Unfair competition for misappropriation

B. CHECKLISTS OF PROOF OF ALLEGATIONS
AND DEFENSES

§ 133:30 Infringement of a New York mark

§ 133:31 Trademark-related common law unfair competition

§ 133:32  Dilution

§ 133:33  Deceptive trade practices

§ 133:34 False advertising

§ 133:35  Selected assignment relating to marks; ownership—
Of good will

§ 133:36  Selected assignment issues relating to marks;
ownership—Unrecorded

§ 133:37 —Abandonment
§ 133:38 Bad-faith assertion of patent infringement
§ 133:39  Unfair competition for misappropriation

C. SAMPLE PLEADING CLAUSES

§ 133:40 Trade-dress infringement, unfair competition, and
dilution
§ 133:41 Deceptive trade practices and false advertising

CHAPTER 134. LICENSING

§ 134:1 Scope note

§ 134:2 Preliminary considerations

§ 134:3 Characteristics of licenses in particular fields
§134:4 —Software and technology licenses

§ 134:5 —Life sciences licenses

§ 134:6 —Media licenses
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§ 134:7 —Branding licenses

§ 134:8 Commonly included license terms

§ 134:9 Commonly arising procedural issues

§ 134:10 —Choice of law

§ 134:11 —Venue

§ 134:12 —Jury right

§ 134:13 —Arbitration

§ 134:14 —Standing

§ 134:15 —Indemnity

§ 134:16 Commonly arising substantive issues

§ 134:17 —Milestones, deliverables and performance criteria

§ 134:18 —Reversionary rights upon termination or breach

§ 134:19 —Rights in jointly developed intellectual property

§ 134:20 —Rights to sublicense; change in control

§ 134:21 —Royalty structures; most favored nations
provisions

§ 134:22 Defenses—Licensee estoppel

§ 134:23 Damages

§ 134:24 —Attorneys’ fees for prevailing party

§ 134:25 Evidence

§ 134:26  Impact of other substantive areas of the law

§ 134:27 —Patents, trademarks and copyrights

§ 134:28 —Bankruptcy and its effect on licenses

§ 134:29 —Inventions funded by government grants

§ 134:30 —Intellectual property misuse and antitrust

§ 134:31 —Export control limits on licensing certain
technology

§ 134:32  Checklist of proof of essential allegations and
considerations

§ 134:33 Sample complaint

§ 134:34 Sample answer

§ 134:35 Sample request for indemnification
§ 134:36  Sample jury instructions

CHAPTER 135. FASHION AND RETAIL
§ 135:1 Scope note
§ 135:2 Strategic considerations

§ 135:3 —Protecting the brand
§ 135:4 —Understanding the product, and the players
§ 135:5 —Appropriate venue, including removal and

preemption arguments

§ 135:6 Intellectual property claims

§ 135:7 Contract disputes

§ 135:8 —Manufacturing and other supply chain
agreements
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§ 135:9

§ 135:10
§ 135:11
§ 135:12
§ 135:13
§ 135:14
§ 135:15
§ 135:16

§ 135:17
§ 135:18

—Licensing agreements

—Brand ambassador contracts

—Release and assignment agreements

Defamation

The New York statutory right of publicity

Unfair competition

Unjust enrichment

New York General Business Law § 350 false
advertisement

Other claims and issues.

Checklists and jury instructions

CHAPTER 136. RIGHT OF PUBLICITY
CLAIMS

I. INTRODUCTION

§ 136:1
§ 136:2
§ 136:3
§ 136:4

Scope note

Historical background

—Publicity and privacy rights compared

—Federal court incursion into New York right of
publicity law

II. ASSERTING RIGHT OF PUBLICITY CLAIMS

§ 136:5

§ 136:6

§ 136:7

§ 136:8

§ 136:9

§ 136:10
§ 136:11
§ 136:12
§ 136:13
§ 136:14
§ 136:15
§ 136:16
§ 136:17
§ 136:18
§ 136:19
§ 136:20
§ 136:21
§ 136:22

Preliminary considerations

—Choice of forum

—Essential allegations

—Defense considerations

Scope of statutory right

Who may assert the claim

Name

Picture or portrait

Look-alikes

Sound-alikes

Use within the state

Written consent

Advertising purposes

Trade purposes

“Newsworthiness” or “public interest” privilege
Newspaper or magazine photographs
Fictionalized accounts and dramatizations
General Business Law § 397

III. DEFENSES

§ 136:23

Statutory exceptions
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§ 136:24  Statute of limitations

§ 136:25 Preemption

§ 136:26  Right of publicity as a defense/counterclaim
§ 136:27 Equitable defenses

§ 136:28 First Amendment defense

§ 136:29 Incidental use

IV. REMEDIES

§ 136:30  Civil relief

§ 136:31 —Injunction

§ 136:32 —Compensatory damages
§ 136:33 —Exemplary damages

§ 136:34 Criminal penalties

V. PRACTICE AIDS

§ 136:35 Checklist of essential allegations

§ 136:36  Proof of allegations checklist

§ 136:37 Checklist of essential defenses

§ 136:38  Proof of defenses checklist

§ 136:39 Model release [short form]

§ 136:40 Model release [long form]

§ 136:41 Complaint for use of photograph in violation of Civil
Rights Law §§ 50, 51

§ 136:42  Jury instructions

§ 136:43 —Background

§ 136:44 —Pertinent statutory provisions

§ 136:45 —Elements of violation

§ 136:46 —Compensatory damages

§ 136:47 —Actual pecuniary harm

§ 136:48 —Limitation to usage within New York State

§ 136:49 —Exemplary damages

§ 136:50 —Knowing or reckless use

§ 136:51 —Continued use after protest

CHAPTER 137. PRIVACY AND SECURITY

I. INTRODUCTION
§ 137:1  Scope note

II. STRATEGIC CONSIDERATIONS

§ 137:2 Implementing a security protocol
§ 137:3 Responding to a data or security breach

XXX
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§ 137:4 —Circumstances requiring disclosure

§ 137:5 —Voluntary disclosure

§ 137:6 —Media strategy

§ 137:7 —Detecting the cause of the security breach and
assessing the extent of damage

§ 137:8 —Document preservation hold

§ 137:9 Current events

III. RIGHTS AND OBLIGATIONS TO THE
PROTECTION OF PERSONAL INFORMATION

§ 137:10  Overview

§ 137:11 New York statutes

§ 137:12 —Notification required for breach of security
systems

§ 137:13 —Disposal of records

§ 137:14 —Social Security Numbers

§ 137:15 —Duties of employers to employees

§ 137:16 —New York Fair Credit Reporting Act

§ 137:17 —Deceptive acts or practices

§ 137:18 Federal laws

§137:19 —Consumer reporting agencies and users of
consumer reports

§ 137:20 —Financial institutions

§ 137:21 —Health care entities

§ 137:22 — —Health Insurance Portability and
Accountability Act of 1996
§ 137:23 — —American Recovery and Reinvestment Act

§ 137:24 Various states’ privacy and security statutes

IV. POTENTIAL CAUSES OF ACTION

§ 137:25 Overview

§ 137:26  Breach of contract

§ 137:27 Negligence

§ 137:28 Tort for breach of a fiduciary duty

§ 137:29 Negligent enablement of impostor fraud

§ 137:30  Privacy: Public disclosure of embarrassing private
facts

§ 137:31 Constitutional or common law claim for invasion of
privacy

§ 137:32 Unjust enrichment

§ 137:33 Prima facie tort

§ 137:34  Negligent/intentional infliction of emotional distress

§ 137:35 Commercial bad faith
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V. DEFENSES

§ 137:36  Motions to dismiss
§ 137:37 Effect of pre-existing adequate security protocol and
measures

VI. INSURANCE
§ 137:38 Overview

VII. DISCOVERY

§ 137:39  Production requests involving private information
§ 137:40 Document requests

§ 137:41 Interrogatories

§ 137:42 Depositions

§ 137:43  Experts: Qualifications for data security expert

VIII. DAMAGES

§ 137:44 Compensatory damages
§ 137:45 Statutory damages
§ 137:46  Availability of punitive damages

IX. PRACTICE AIDS

§ 137:47 Checklist—Causes of action and elements
§ 137:48 —Affirmative defenses

§ 137:49 —Insurance coverage issues

§ 137:50 —Discovery requests

§ 137:51 Model jury instructions

CHAPTER 138. COMMERCIAL
DEFAMATION

I. INTRODUCTION

§ 138:1 Scope note
§ 138:2 Preliminary considerations

§ 138:3 —The impact of publication online

§ 138:4 —Long-arm jurisdiction

§ 138:5 —Federal Communications Decency Act preemption

§ 138:6 ~ —Applications for emergency injunctive relief rarely
granted

§ 138:7 —Insurance coverage

§ 138:8 —The problem of terminology

§ 138:9 Commercial defamation and product disparagement
compared
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§ 138:10 New York claims and federal Lanham Act claims
compared

II. COMMERCIAL DEFAMATION

§ 138:11 Elements of a commercial defamation claim
§ 138:12 Defamatory meaning

§ 138:13 Falsity

§ 138:14 —Defamation-by-implication

§ 138:15 —Opinion

§ 138:16 Defamation per se

§ 138:17 Pleading with particularity required

§ 138:18 Statement is “published”

§ 138:19 Statement is “of and concerning” plaintiff

§ 138:20 Degree of fault

§ 138:21 —Corporations as “public figures” or “private

figures”

§ 138:22 —Actual malice standard

§ 138:23 — —Private figures and gross irresponsibility
standard

§ 138:24 Defenses and privileges
§ 138:25 Damages
§ 138:26 —Retraction

III. PRODUCT DISPARAGEMENT

§ 138:27 Elements of a product disparagement (trade libel)
claim

§ 138:28 Malice

§ 138:29  Special damages

§ 138:30 —Proving special damages

IV. RELATED CLAIMS

§ 138:31 Injurious falsehood
§ 138:32 Prima facie tort

§ 138:33  Statutory deceptive business practices or false
advertising

§ 138:34 SLAPP suits

V. PRACTICE AIDS

§ 138:35 Checklist of essential allegations and defenses—
Commercial defamation

§ 138:36 —Product disparagement
§ 138:37 —Injurious falsehood
§ 138:38  Checklist of essential allegations—Prima facie tort

XXX1i1



§ 138:39
§ 138:40

§ 138:41
§ 138:42
§ 138:43
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—New York General Business Law 350

Proof of essential allegations and defenses
checklist—Commercial defamation

Sample pleading—Commercial defamation

—Product disparagement

Illustrative jury charges

CHAPTER 139. E-COMMERCE

§ 139:1
§ 139:2
§ 139:3
§ 139:4
§ 139:5

§ 139:6
§ 139:7
§ 139:8
§ 139:9
§ 139:10
§ 139:11

§ 139:12
§ 139:13

§ 139:14
§ 139:15
§ 139:16
§ 139:17
§ 139:18
§ 139:19
§ 139:20
§ 139:21
§ 139:22
§ 139:23

§ 139:24
§ 139:25
§ 139:26
§ 139:27
§ 139:28
§ 139:29

§ 139:30
§ 139:31

XXXIV

Scope note

New York law and e-commerce

Jurisdiction issues generally

General jurisdiction

—Defining “continuous and systematic” New York
presence

—The “solicitation-plus” requirement

Specific jurisdiction

—“Transacting business” online

—Tortious acts

— —Committed within the State

— —Committed outside of New York causing injury
in the State

—Ownership, use, or possession of real property
within the State

Practical considerations in litigating jurisdictional
issues

Venue and inconvenient forum

Tax jurisdiction

Checklist—dJurisdiction in e-commerce

Contract formation

—Offer and acceptance

— —Shrinkwrap contracts

— —Clickwrap contracts

— —Browsewrap contracts

—Enforceability of specific contract provisions

—Electronic communications and the Statute of
Frauds

—New York Electronic Signatures and Records Act

—Electronic signatures during COVID-19

Advertising and marketing

—“Spamming,” “spoofing,” and “astro-turfing”

—Online auctions, adware, and pop-ups

—Application of other established law to online
marketing

—Practical considerations

New Internet legislation
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§ 139:32 Business torts
§ 139:33 —Defamation

§ 139:34 — —Publication on the Internet

§ 139:35 — —Anonymity on the Internet

§ 139:36 — —Publishers of Internet defamation

§ 139:37 Data breach and related torts

§ 139:38 —Conversion and trespass

§ 139:39 —Unfair competition, misappropriation of trade

secrets, and breach of fiduciary duty

§ 139:40 —NYAG investigations into data breach

§ 139:41 —Data breach legislation

§ 139:42 Checklist—New York Human Rights Law—Website
violation

§ 139:43 —New York Civil Rights Law—Website violation

§ 139:44 —Internet defamation

§ 139:45 —Data breach related torts—Conversion and
trespass

CHAPTER 140. SOCIAL MEDIA

I. INTRODUCTION

§ 140:1  Scope note

§ 140:2 What is social media
§ 140:3 Some principal sites
§ 140:4 Glossary of terms

II. IMPACT ON LEGAL ETHICS

§ 140:5 General duty to know

§ 140:6 Advertising

§ 140:7 A communication can be a solicitation
§ 140:8 Interaction with jurors

§ 140:9 Use by jurors

§ 140:10 Interactions with judges

III. USE IN CASE PREPARATION

§ 140:11  Ethics of using social media in discovery

§ 140:12 Investigation prior to commencement of the action
§ 140:13 Duty to preserve social media information

§ 140:14  Service of process and jurisdiction

§ 140:15 Obtaining disclosure from service providers

§ 140:16  Obtaining disclosure from parties

§ 140:17 Privacy concerns limiting disclosure obligations

§ 140:18 In camera review

XXXV



CoMMERCIAL LiticatioN IN NEW YOrRK STATE COURTS

§ 140:19 Pre-complaint disclosure
§ 140:20 Authentication of evidence

IV. SOCIAL MEDIA AND THE COURTS

§ 140:21 Overview

§ 140:22 Creating phony social media sites

§ 140:23 Actions against internet service providers based on
content

§ 140:24 Harassment claims

§ 140:25 Employment litigation

§ 140:26  Limitations on litigants

§ 140:27 First Amendment implications

V. CONTRACTUAL, PROPERTY, AND
REGULATORY ISSUES

§ 140:28 Contractual limitations

§ 140:29 Who owns social media content

§ 140:30 Data tracking

§ 140:31 Federal regulation of social media use

§ 140:32 —Financial Industry Regulatory Authority (FINRA)
§ 140:33 —Federal Trade Commission (FTC)

§ 140:34 New York Attorney General

§ 140:35 Insurance

§ 140:36  The right to be forgotten

§ 140:37 The GDPR and CCPA

VI. PRACTICE AIDS

§ 140:38 Practice checklist
§ 140:39 Forms
§ 140:40 Jury charges

CHAPTER 141. INFORMATION
TECHNOLOGY LITIGATION

I. INTRODUCTION
§ 141:1  Scope note

II. PRELIMINARY CONSIDERATIONS IN
LITIGATING IT DISPUTES

A. IT SYSTEM/SOFTWARE FAILURE DISPUTES
§ 141:2  Generally
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§141:3
§ 141:4

§ 141:5
§ 141:6

§ 141:7
§ 141:8
§ 141:9

B.

§ 141:10
§ 141:11
§ 141:12

§ 141:13
§ 141:14

§ 141:15

C.

§ 141:16

D.
§ 141:17

Software or system in use

Review of master agreements, statement of work and

change orders

Acceptance of deliverables

Compliance with cure and dispute resolution
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