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§ 19:8 The ‘‘catch-all’’ exceptions: 803(24) and 804(b)(5)
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§ 22:2 Authentication of real evidence, generally
§ 22:3 Authentication of real evidence in criminal cases
§ 22:4 Photographs and videotapes as real evidence
§ 22:5 In�ammatory photographs
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§ 25:3 General and special damages
§ 25:4 Nominal damages
§ 25:5 Limitation on noneconomic damages
§ 25:6 Punitive damages
§ 25:7 Due process limits on punitive damages
§ 25:8 Actions on contract—Consequential damages; emotional

distress
§ 25:9 Action for wrongful death
§ 25:10 Action for ‘‘wrongful birth’’
§ 25:11 Negligent in�iction of emotional distress
§ 25:12 Attorney’s fees as damages
§ 25:13 Payments from collateral sources
§ 25:14 Prejudgment interest
§ 25:15 —Statutory right
§ 25:16 —Plainti�'s o�er of settlement
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§ 26:6 Motion in limine as su�cient objection
§ 26:7 Motion to strike
§ 26:8 ‘‘Opening the door’’ or ‘‘invited error’’—Waiver of

objection by objector's own proof
§ 26:9 Fundamental error, noticed without objection
§ 26:10 Necessity of objection to preserve constitutional issues
§ 26:11 O�er of proof
§ 26:12 Examination, or ‘‘voir dire,’’ in aid of objection
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§ 27:6 Mistrial on motion of defendant
§ 27:7 Mistrial on motion of state
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Idaho Trial Handbook 2d

xvi



§ 27:9 Necessity of motion for mistrial
§ 27:10 Mistrial for deadlocked jury
§ 27:11 Retrial following defense motion for mistrial in criminal

case
§ 27:12 Retrial following prosecution's motion for mistrial

CHAPTER 28 DISMISSAL FOR
FAILURE OF PROOF
§ 28:1 Dismissal for failure of proof, generally
§ 28:2 Directed verdict—Idaho R. Civ. Proc. 50(a)
§ 28:3 Directed verdict for plainti�
§ 28:4 Withdrawal of issue not supported by proof
§ 28:5 Necessity for renewal of directed verdict motion at close

of evidence
§ 28:6 Necessity of �ndings on directed verdict ruling
§ 28:7 Judgment notwithstanding the verdict
§ 28:8 Nonjury trials: involuntary dismissal for failure of proof
§ 28:9 Motion for judgment of acquittal
§ 28:10 Reopening case; taking new evidence
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CIVIL CASES
§ 29:1 Instructions, generally
§ 29:2 Procedure for requests
§ 29:3 Court's duty to instruct
§ 29:4 Right to requested instruction
§ 29:5 Form of instructions: comments on the evidence;

repetition
§ 29:6 Use of Idaho Jury Instructions (IDJI)
§ 29:7 Instruction on proximate cause
§ 29:8 When given; preliminary instructions
§ 29:9 Instructions during trial: at recess; limiting

instructions
§ 29:10 Instruction on theory of the case
§ 29:11 Instruction on circumstantial evidence
§ 29:12 Instruction on presumptions
§ 29:13 Instruction on mixed questions of law and fact
§ 29:14 Instruction on e�ect of special verdict answers
§ 29:15 Submission of instructions to jury
§ 29:16 E�ect of contradictory instructions
§ 29:17 Necessity of objection to instructions
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§ 29:18 Further instructions after commencement of
deliberations

CHAPTER 30 JURY INSTRUCTIONS—
CRIMINAL CASES
§ 30:1 Instructions, generally
§ 30:2 Procedure for requests
§ 30:3 Necessity of request for instruction
§ 30:4 Right to requested instruction
§ 30:5 Form of instructions; comments on the evidence
§ 30:6 Contradictory instructions
§ 30:7 When given—Preliminary instructions
§ 30:8 —Final instructions
§ 30:9 Instructions during trial: at recess; limiting

instructions
§ 30:10 Approved instruction—Reasonable doubt
§ 30:11 Instruction on knowledge or intent
§ 30:12 Instruction on criminal negligence
§ 30:13 Instruction on ‘‘willfully’’
§ 30:14 Instruction on theory of defense
§ 30:15 Instruction on lesser included o�enses
§ 30:16 Instruction on circumstantial evidence
§ 30:17 Instruction on corroboration of accomplice testimony
§ 30:18 Instruction on presumptions
§ 30:19 Advisory instruction to acquit
§ 30:20 Provision of instructions to jury
§ 30:21 Necessity of objection to instructions given
§ 30:22 Further instructions after commencement of

deliberations
§ 30:23 ‘‘Dynamite’’ instruction to deadlocked jury

CHAPTER 31 CLOSING ARGUMENT IN
CIVIL CASES
§ 31:1 Right to open and close argument
§ 31:2 E�ect of reference to damages claimed in complaint
§ 31:3 ‘‘Per diem’’ argument
§ 31:4 ‘‘Golden rule’’ argument
§ 31:5 References to law or instructions in argument
§ 31:6 References to settlements or negotiations
§ 31:7 Conducting experiment during argument
§ 31:8 Necessity of objection to improper argument
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§ 31:9 Time limits on argument
§ 31:10 Reporting of closing arguments

CHAPTER 32 CLOSING ARGUMENT—
CRIMINAL
§ 32:1 Defense right to present closing argument
§ 32:2 Number of counsel arguing
§ 32:3 Order of closing argument
§ 32:4 Improper argument by defense
§ 32:5 Permissible argument by prosecution
§ 32:6 Improper argument by prosecution
§ 32:7 Prosecutor's comment on defense evidence
§ 32:8 Necessity of objection to improper prosecution argument
§ 32:9 Recording of argument; preservation of error

CHAPTER 33 CONDUCT OF THE JURY
§ 33:1 Contact with jurors, during trial
§ 33:2 Juror use of intoxicants
§ 33:3 What jury may take to jury room; jurors' notes
§ 33:4 Alternate juror present in deliberations
§ 33:5 Jury's request for further instructions or to review

evidence
§ 33:6 Juror questioning of witnesses
§ 33:7 Length of deliberations; deadlocked jury
§ 33:8 Illness of jurors
§ 33:9 Sequestration and separation of jury
§ 33:10 Jury's food and lodging
§ 33:11 Proof of juror misconduct
§ 33:12 Contact with jurors following verdict

CHAPTER 34 VERDICTS
§ 34:1 Form of verdict, return of verdict—Civil
§ 34:2 Required three-fourths majority—Civil
§ 34:3 Special verdict
§ 34:4 Inconsistency in jury's special �ndings
§ 34:5 E�ect of failure to object to form of special verdict
§ 34:6 Special verdict—Comparative negligence
§ 34:7 General verdict accompanied by interrogatories—Idaho

R. Civ. Proc. 49(b)
§ 34:8 Impact of verdict form on prejudgment interest
§ 34:9 Form of verdict, return of verdict—Criminal
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§ 34:10 Polling the jury
§ 34:11 Failure to return verdict—Deadlocked jury
§ 34:12 Impeachment of verdict by jury prohibited
§ 34:13 Impeachment permitted—Extraneous prejudicial

information
§ 34:14 —Improper outside in�uence
§ 34:15 —Chance verdict

CHAPTER 35 JUDGMENTS
§ 35:1 Civil judgments, generally
§ 35:2 Entry of judgment
§ 35:3 Final judgment for purposes of appeal
§ 35:4 Postponement of time for appeal by �ling of motions
§ 35:5 E�ect of untimely motion under Idaho R. Civ. Proc. 59

on time for appeal
§ 35:6 E�ect of proceedings for determination of costs and

attorney's fees on time for appeal
§ 35:7 Final judgment on part of action: multiple claims or

parties
§ 35:8 Partial �nal judgment improper
§ 35:9 Judgment a�ecting real property—Required speci�city
§ 35:10 Divorce proceedings: �ndings as to value of community

assets
§ 35:11 Judgments in nonjury trials: required �ndings
§ 35:12 Su�ciency of �ndings
§ 35:13 Amendment or correction of �ndings
§ 35:14 Review of trial court's �ndings
§ 35:15 Interest on judgments
§ 35:16 Periodic payment of judgments
§ 35:17 Judgment in criminal proceeding
§ 35:18 Commencement of time for appeal in criminal

proceedings
§ 35:19 Challenge to legality of sentence

CHAPTER 36 COSTS
§ 36:1 Who is prevailing party for purposes of costs and

attorney's fees
§ 36:2 Costs as a matter of right
§ 36:3 Discretionary costs
§ 36:4 Claim for costs; required �ling
§ 36:5 Timely objection to costs and fees required

Idaho Trial Handbook 2d

xx



§ 36:6 Cost of masters, receivers, and court-appointed experts
§ 36:7 O�er of judgment: Idaho R. Civ. Proc. 68
§ 36:8 Cost of jury
§ 36:9 Award of attorney's fees, generally
§ 36:10 Determination of amount of fees awarded
§ 36:11 Mandatory attorney's fees in proceedings against state

agencies and governmental entities—Idaho Code
§ 12-117

§ 36:12 Mandatory attorney's fees under Idaho Code § 12-120
§ 36:13 Actions for $25,000 or less—Idaho Code § 12-120(1)
§ 36:14 Actions on transactions under Idaho Code § 12-120(3)
§ 36:15 Discretionary attorney's fees as costs—Idaho Code

§ 12-121
§ 36:16 Attorney's fees as sanction for frivolous conduct—Idaho

Code § 12-123
§ 36:17 Actions between insureds and insurers—Idaho Code

§ 41-1839
§ 36:18 Costs and fees in proceedings to con�rm arbitration

awards
§ 36:19 Discretionary attorney's fees in condemnation actions
§ 36:20 Necessity of pleading demand for attorney's fees
§ 36:21 Private attorney general doctrine recognized
§ 36:22 Award of fees following mistrial
§ 36:23 Attorney's fees in criminal actions
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