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Police officer as source of information

9. Execution of Warrant

Time of execution

Knock and announce rule
Civilian participation
Scope of search

Return of warrant

10. Exceptions to Warrant Requirement

Plain view seizure

Exigent circumstances

Emergency aid; community caretaking
Motor vehicle searches—Generally
—Scope of search

—Inventory search

Search incident to arrest—Generally
—Scope of search

Consent searches—Generally

—Third party consent

INTERROGATION OF SUSPECTS

1. Fourteenth Amendment: Voluntariness

General rule

Test for voluntariness—Generally

—Conduct of the police
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Act; generally

—Uniform Fraudulent Transfer Act; remedies

—Action to reach and apply

Quieting title to real estate—Generally

—Try title action distinguished

Enforcing equitable restrictions—Generally

—Duration of restrictions

Partition of jointly held property

Dissolution of corporation—Generally

—Continuation after dissolution
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§ 10:55 Declaratory judgment—Generally
§ 10:56 —When unavailable
§ 10:57 —Requirements

VI. EQUITABLE DEFENSES

§ 10:58 Laches

§ 10:59 Unclean hands

§ 10:60 Equitable estoppel—Generally
§ 10:61 —Application

§ 10:62  Judicial estoppel

§ 10:63 Statute of limitations

VII. ADJUSTMENTS AMONG MULTIPLE
INTERESTS

§ 10:64 Contribution
§ 10:65 Indemnity
§ 10:66  Subrogation
§ 10:67 Exoneration
§ 10:68 Accounting

VIII. ENFORCEMENT OF EQUITABLE ORDERS;
CONTEMPT

§ 10:69 Generally

§ 10:70 Criminal contempt—Summary proceedings
§ 10:71 —Separate trial

§10:72  Civil contempt

§ 10:73 Clarity of order and disobedience

§ 10:74 Sanctions

§ 10:75 Appellate review

CHAPTER 11. JUVENILE LAW

PART 1. CHILD PROTECTION

I. REPORTING OF SUSPECTED CHILD ABUSE OR
NEGLECT

§11:1 Introduction

§ 11:2 Obligation to report

§11:3 Sanctions for failure to report

§11:4 Contents of report

§ 11:5 Legal protection for reporters

§ 11:6 Role of Department of Children and Families—
Screening of 51A reports
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§ 11:7 —Investigation

§11:8 Results of investigation

§ 11:9 Notice to district attorney and local law enforcement
authorities

§ 11:10  Role of Department of Children and Families—
Maintaining reports and central registry of
information

§ 11:11  Administrative and judicial review

II. CARE AND PROTECTION PROCEEDINGS

§ 11:12 Introduction

§ 11:13 Commencement of the proceeding

§ 11:14 Nonemergency cases—Notice

§ 11:15 —Preliminary hearing

§ 11:16  Emergency cases—Temporary transfer of custody
§ 11:17 —72-hour hearing

§ 11:18 Right to counsel

§ 11:19 Appointment of investigator

§ 11:20  Service plans

§ 11:21  Pretrial conference

§ 11:22  Trial on the merits—Generally

§ 11:23 —Rules of evidence

§ 11:24 —Standard of proof

§ 11:25 —Evidence of parental unfitness

§ 11:26 —Adjudication

§ 11:27 —Findings of fact and conclusions of law

§ 11:28 —Dispositional options

§ 11:29 Reviews—S$ 21 custody review

§ 11:30 —S8§ 26 review and redetermination of needs
§ 11:31 —§ 29B permanency hearing

§ 11:32  Appeal

§ 11:33  Jurisdiction to dispense with consent to adoption

III. § 23 PROCEEDINGS
§ 11:34  Generally

IV. CHILDREN REQUIRING ASSISTANCE

§ 11:35 Introduction

§ 11:36  Definitions

§ 11:37  Application for assistance
§ 11:38 Preliminary advice

§ 11:39  Preliminary hearing

§ 11:40 Informal assistance
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§ 11:41
§ 11:42
§ 11:43
§ 11:44
§ 11:45
§ 11:46
§ 11:47
§ 11:48

Summons; custodial protection
Release or temporary DCF custody
Appointment of counsel

Trial on the merits
Disposition—Generally
—Alternatives available to court
—Extension of order

Appeal

PART II. DELINQUENCY AND YOUTHFUL

§ 11:49
§ 11:50
§ 11:51
§ 11:52
§ 11:53
§ 11:54

II.

§ 11:55
§ 11:56
§ 11:57
§ 11:58
§ 11:59
§ 11:60
§ 11:61

III.

§ 11:62
§ 11:63
§ 11:64
§ 11:65
§ 11:66
§ 11:67

IV.

§ 11:68
§ 11:69

OFFENDER PROCEEDINGS

INTRODUCTION

Philosophy of statutory scheme

Jurisdiction of Juvenile Court—Original jurisdiction
—Continuing jurisdiction

Confidentiality of juvenile records

Use of juvenile records in subsequent proceedings
Constitutional rights of juvenile offenders

PRETRIAL MATTERS

Complaint and summons—Delinquency cases
Indictment—Youthful offender cases

Arrest and detention of juvenile

Process, arraignment, and bail

Diagnostic study of juvenile

Plea agreements and disposition requests
Probation before trial

TRIAL AND DISPOSITION

Trial by jury

Admittance of public to trial

Adjudication; burden of proof
Disposition—On complaint for delinquency
—On indictment as youthful offender

Extension of commitment to Department of Youth
Services

JUVENILES CHARGED WITH MURDER

Generally
Disposition after conviction
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CHAPTER 12. LANDLORD AND TENANT

I. NATURE OF THE RELATIONSHIP

§ 12:1 Contractual aspects
§ 12:2 Regulatory aspects

II. OTHER RELATIONS DISTINGUISHED

§ 12:3 License

§ 12:4 Easement

§ 12:5 Profit a prendre

§ 12:6 Agreed purchaser
§ 12:7 Agreed lessee

III. TYPES OF TENANCIES

§ 12:8 Introduction

§12:9 Tenancy for years—Generally

§ 12:10 —Assignment and sublease

§ 12:11 —Restriction on assignment or sublease
§ 12:12 —Option to renew or extend

§ 12:13 Tenancy at will—Generally

§ 12:14 —Invalid leases

§ 12:15 —Holding over after expiration of lease
§ 12:16 —Foreclosure of residential property

§ 12:17 Tenancy at sufferance

IV. HOUSING COURT DEPARTMENT
A. INTRODUCTION
§ 12:18 Jurisdiction

B. TYPES OF ACTIONS HEARD

§ 12:19 Criminal actions
§ 12:20 Civil actions
§ 12:21 Zoning appeals

C. PARTICULAR FEATURES

§ 12:22 Transfer of action

§ 12:23  Inspector’s reports

§ 12:24 Housing specialists

§ 12:25 LDP and LAR Programs
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V. SUMMARY PROCESS

A.

§ 12:26
§ 12:27
§ 12:28
§ 12:29
§ 12:30

B.

§12:31
§ 12:32
§ 12:33
§ 12:34
§ 12:35
§ 12:36
§ 12:37

§ 12:38
§ 12:39

C.

§ 12:40
§ 12:41
§ 12:42
§12:43
§ 12:44
§ 12:45
§ 12:46
§ 12:47
§12:48
§12:49
§ 12:50
§12:51
§ 12:52
§ 12:53
§ 12:54
§ 12:55
§ 12:56
§ 12:57
§ 12:58
§ 12:59

GENERALLY

Introduction

Jurisdiction of courts

Persons entitled to summary process
Legality of self-help eviction
Criminal trespass

TERMINATION OF TENANCY

Generally

By agreement and surrender

By operation of law

By notice to quit for nonpayment of rent

By notice to quit to tenant at will—Generally

—Limitations

Rooming house, fraternity, sorority, or dormitory of
educational institution

Landlord’s waiver of rights under termination notice

Proving that tenancy has been terminated

COURT PROCEDURE

Introduction

Commencement of action; service of process
Entry of action

Trial date

Answer and counterclaim—Generally
—Availability of counterclaim

Transfer of action

Pretrial motions

Discovery—Generally

—Sanctions for failure to make discovery
Default and its consequences

Jury trial

Equitable relief

Judgment

Relief from judgment
Execution—Generally

—Storage and sale of tenant’s property
—Stay of execution

Appeal—Generally

—Bond requirements
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VI. RIGHTS AND LIABILITIES BETWEEN
LANDLORD AND TENANT

A. RENTAL AGREEMENT

§ 12:60 Generally

§ 12:61 Required provisions in written agreements for
residential tenancies

§ 12:62 Illegal provisions—Generally

§ 12:63 —Landlord’s access to premises

§ 12:64 Discriminatory practices—Generally

§ 12:65 —Remedial procedure

§ 12:66  Alteration of agreement by tenant who is victim of
domestic violence or sexual assault—Generally

§ 12:67 —Remedies

B. SECURITY DEPOSITS

§ 12:68 Generally

§ 12:69 Maximum amount

§ 12:70 Documentary requirements

§ 12:71 Banking requirements

§ 12:72 Record-keeping requirements

§ 12:73 Payment of interest

§ 12:74 Transfer of property to new owner

§ 12:75 Return of security deposit—Basic requirements
§ 12:76 —Lawful deductions

§ 12:77 Remedies for landlord’s noncompliance—Generally
§ 12:78 —Treble damages

§ 12:79 —Small claims action

C. RENT AND OTHER CHARGES

§ 12:80 Generally

§ 12:81 Abrogation of “independent covenants” rule

§ 12:82 Limit on initial payment

§ 12:83 Last month’s rent—Receipt and payment of interest
§ 12:84 —Transfer of property to new owner

§ 12:85 Restriction on late charges

§ 12:86  Other charges—Tax escalation clause

§ 12:87 —Utilities

D. CONDITION OF RENTED PREMISES:
LANDLORD’S OBLIGATIONS

§ 12:88 Introduction
§ 12:89 Covenant of quiet enjoyment—Generally
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§ 12:90
§ 12:91
§ 12:92
§ 12:93
§ 12:94
§ 12:95

E.

§ 12:96
§ 12:97

§ 12:98
§ 12:99
§ 12:100
§ 12:101
§ 12:102

§ 12:103
§ 12:104
§ 12:105
§ 12:106

F.

§ 12:107
§ 12:108

§ 12:109
§ 12:110
§ 12:111
§ 12:112
§ 12:113
§12:114
§ 12:115
§ 12:116
§ 12:117
§ 12:118

—What constitutes breach of covenant
Furnishing essential services

State Sanitary Code—Basic Operation
—Particular requirements

Implied warranty of habitability
Unfair or deceptive acts or practices

CONDITION OF RENTED PREMISES: LEAD

PAINT

1. Overview of Federal law

1971 Federal Act
1992 Federal Act

2. Massachusetts law

Reporting and screening requirements

Building inspections

Use and distribution of lead paint prohibited

Duty of owner to disclose relevant information

Duty of owner to abate or contain lead paint—
Generally

—Interim control

—Full compliance

Owner’s civil liability for lead paint violations

Administrative enforcement

CONDITION OF RENTED PREMISES: TENANT

REMEDIES

Generally

Direct enforcement of State Sanitary Code—
Generally

—Injunctive relief

—Receivership

Self-help—Rent withholding

—Repair and deduct

Claim for damages—Generally

—Nature and calculation of damages

—Duplicative and multiple damages

Action for retaliation by landlord

Tort liability for personal injuries—Action by tenant

—Action by tenant’s guest

VII. CONDOMINIUM CONVERSION

§ 12:119

Generally
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CHAPTER 13. PARTNERSHIP
I. NATURE OF PARTNERSHIP

§ 13:1 Definition; governing law

§ 13:2 Determining the existence of partnership
§ 13:3 Limited liability partnership

§ 13:4 Capacity to form partnership

§ 13:5 Partnership by estoppel

§ 13:6 Aggregate v. entity theory

II. OTHER UNINCORPORATED FORMS
DISTINGUISHED

§ 13:7 Joint venture

§ 13:8 Business trust

§13:9 Limited partnership

§ 13:10 Defectively formed corporation

III. PARTNERSHIP PROPERTY

§ 13:11  Generally

§ 13:12  Acquisition and conveyance of title

§ 13:13 Partner’s rights in specific property

§ 13:14 Partner’s interest in partnership—Generally
§ 13:15 —Assignability

§ 13:16 —Creditor’s remedies

§ 13:17 —Inheritability

IV. RELATIONS OF PARTNERS TO EACH OTHER

§ 13:18 Rights and duties—Generally

§ 13:19 Fiduciary duties—Generally

§ 13:20 —Duty of loyalty

§ 13:21 —Duty of full disclosure

§ 13:22 —Duty of care

§ 13:23 —Duty of good faith and fair dealing

§ 13:24  Actions between partners

§ 13:25 Notice or knowledge imputed to partner

§ 13:26  Continuation of partnership beyond time fixed for
termination

V. RELATIONS OF PARTNERS TO THIRD
PERSONS

§ 13:27 Partner as agent
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§ 13:28

§ 13:29
§ 13:30
§ 13:31
§ 13:32
§ 13:33

Third person’s knowledge or notice of partner’s lack
of authority

Admissions and representations of partner

Contract liability

Tort liability

Liability of new partner for partnership obligations

Liability of partner in limited liability partnership

VI. DISSOLUTION AND WINDING UP

A.

§ 13:34

B.

§ 13:35
§ 13:36
§ 13:37
§ 13:38
§ 13:39
§ 13:40

C.

§ 13:41
§ 13:42

§ 13:43
§13:44
§ 13:45
§ 13:46

D.

§ 13:47
§ 13:48
§ 13:49

INTRODUCTION

Definition of terms

CAUSES OF DISSOLUTION

Operation of law—Generally

—Without violation of partnership agreement
—In contravention of partnership agreement
—Certain events

Judicial decree

Rescission for fraud or misrepresentation

EFFECTS OF DISSOLUTION

On authority of partners among themselves

On authority of partners with respect to third
persons

On existing liabilities

Continuation of business—Generally

—Creditors’ rights

—Rights of retiring or estate of deceased partner

WINDING UP

Generally
Valuation of partnership assets
Distribution of assets

CHAPTER 14. REAL PROPERTY
I. INTRODUCTION

§ 14:1

Definition of real property

§ 14:2 Fixtures

II. PRESENT (POSSESSORY) ESTATES

§ 14:3

Introduction
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§14:4 Fee simple absolute
§ 14:5 Fee simple defeasible—Generally

§ 14:6 —Statutory modification
§ 14:7 Fee tail—Historical background
§ 14:8 —Recognition in Massachusetts

§ 14:9 Life estate—Generally
§ 14:10 —Characteristics

§ 14:11 Estate for years

§ 14:12 Tenancy at will

III. FUTURE (NON-POSSESORY) INTERESTS
A. INTRODUCTION
§ 14:13  Generally

B. FUTURE INTERESTS RETAINED BY
TRANSFEROR

§ 14:14 Reversion
§ 14:15 Possibility of reverter

§ 14:16  Right of entry for condition broken or power of
termination

C. FUTURE INTERESTS CREATED IN
TRANSFEREE

§ 14:17 Remainder—Generally

§ 14:18 —Vested remainder

§ 14:19 —Contingent remainder; generally

§ 14:20 —Contingent remainder; destructibility rule
§ 14:21 Executory interest

D. SPECIAL RULES

§ 14:22 Transferability of future interests

§ 14:23 Doctrine of worthier title

§ 14:24 Rule in Shelley’s Case

§ 14:25 Rule against perpetuities—Common law rule
§ 14:26 —Statutory modification

IV. CONCURRENT OWNERSHIP

§ 14:27 Introduction

§ 14:28 Joint tenancy

§ 14:29 Tenancy in common

§ 14:30 Relations of co-tenants inter se
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§ 14:31

Tenancy by the entirety

V. CONDOMINIUM

A.

§ 14:32
§ 14:33

B.

§ 14:34
§ 14:35
§ 14:36

C.

§ 14:37
§ 14:38
§ 14:39
§ 14:40
§14:41
§ 14:42
§14:43
§ 14:44

§ 14:45
§ 14:46

D.

§ 14:47
§ 14:48
§ 14:49
§ 14:50
§ 14:51

E.

§ 14:52

F.

§ 14:53

G.

§ 14:54

INTRODUCTION

Generally
Cooperative distinguished

ESTABLISHMENT OF CONDOMINIUM

Recording of master deed
Contents of master deed
Declarant’s retention of nonownership interest

ORGANIZATION OF UNIT OWNERS

Formation and function

By-laws

Declarant’s control of organization during transition
Powers and duties—Generally

—1998 amendments

—Assessment of common expenses

—Collection of common expenses; lien

—Collection of common expenses; collection of rent
from tenant of defaulting unit owner

Improvements
Casualty loss

OWNERSHIP OF INDIVIDUAL UNIT

General characteristics

Percentage interest in common areas
Unit deed

Required notices

Owner’s standing to sue

TERMINATION OF CONDOMINIUM
Generally

CONDOMINIUM CONVERSION
Generally

TIME-SHARING

Basic structure
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Protection of time-share purchasers

Liability of time-share owner for breach of condition
of mortgage

Liability of time-share owner for nonpayment of
assessments and fees; generally

Liability of time-share owner for nonpayment of
assessments and fees; enforcement of lien

Regulation of time-share resale service providers

Regulation of time-share transfer service providers

VI. ACQUISITION OF TITLE

§ 14:61
§ 14:62
§ 14:63
§ 14:64
§ 14:65
§ 14:66
§ 14:67
§ 14:68
§ 14:69
§ 14:70
§14:71
§ 14:72
§ 14:73
§ 14:74
§ 14:75
§ 14:76

VII.

A.

§ 14:77
§ 14:78
§ 14:79
§ 14:80

§ 14:81
§ 14:82
§ 14:83
§ 14:84
§ 14:85
§ 14:86
§ 14:87
§ 14:88

XXViii

Adverse possession

Conveyance at common law

Conveyance by deed—Basic requirements
—Recording; generally

—Recording; statutory prerequisites
Types of deeds—Warranty deed
—Quitclaim deed

Estoppel by deed

Implied warranty of habitability

Land descriptions—Generally

—Quantity

—~Certain types of buildings

—Way, watercourse, or monument as boundary
—Accretion and reliction

Registration of title

Title by decree of court

SERVITUDES

EASEMENTS

Definition of easement
Classification of easements
Transferability of easements

Creation of easement—By express grant or
reservation

—By implication

—By necessity

—By prescription; background

—By prescription; prevention of easement

—By prescription; continuous and uninterrupted use
—By prescription; open and notorious use

—By prescription; adverse use

—By prescription; period of adverse use
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§ 14:89
§ 14:90
§ 14:91
§ 14:92
§ 14:93
§ 14:94
§ 14:95
§ 14:96
§ 14:97
§ 14:98

§ 14:99

§ 14:100
§ 14:101
§ 14:102
§ 14:103

B.
§ 14:104
§ 14:105
C.
§ 14:106
§ 14:107

D.

§ 14:108
§ 14:109
§ 14:110

§ 14:111
§ 14:112

§ 14:113
§ 14:114

§ 14:115
§ 14:116

§ 14:117
§ 14:118
§ 14:119

VIII.
§ 14:120

—By prescription; burden of proof

Extent of easement—Generally

—Easement by express grant or reservation

—Easement by implication

—Easement by necessity

—Easement by prescription

—Alterations in use

—Alterations in location

—Repair, maintenance, and improvement

Termination of easement—By terms of instrument of
creation

—By merger

—By abandonment

—By estoppel

—By release

—By prescription

PROFITS A PRENDRE

Definition and nature
Characteristics of profits

LICENSES

Definition and nature
Duration and termination

COVENANTS

Terminology respecting covenants—Generally

—Distinction from conditions

Requirements for real covenants to run with the
land

Equitable restrictions—Generally

—Requirements for enforceability against successors
to original parties

—Common scheme or plan of development

Enforceability—Duration of restrictive covenants
and equitable restrictions

—Other requirements

Termination of restrictive covenants and equitable
restrictions—By parties’ conduct

—Neighborhood changes; other reasons

Illegal restrictions

Covenants of title

OTHER RIGHTS IN LAND

Homestead—Generally
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—Acquisition; Automatic homestead estate

—Acquisition; declared homestead estate

—LElderly or disabled person’s homestead estate

—Effect of death or divorce of homestead holder

—Effect of statement of marital status of grantor
contained in deed, release or mortgage

—Protection of homestead after sale or assignment
of home

—Termination of homestead estate

Support

Party walls—Definition

—Creation

—Use and maintenance of wall

—Termination

Water rights—Stream and lake water

—Surface water

—Ground water

Airspace

IX. MORTGAGES

A.

§ 14:137
§ 14:138
§ 14:139

B.

§ 14:140
§ 14:141
§ 14:142

C.

§ 14:143
§ 14:144
§ 14:145

§ 14:146
§ 14:147
§ 14:148

§ 14:149
§ 14:150
§ 14:151
§ 14:152

XXX

INTRODUCTION

Nature of mortgage
Title theory
Equitable mortgages

LICENSING REQUIREMENTS

Licensing of nonbank mortgage lenders and brokers
Licensing of mortgage loan originators—Generally
—Restriction on mortgage originator’s compensation

ORIGINATION OF MORTGAGE LOAN

Application for residential mortgage loan—Generally

—Discrimination prohibited

Federal Mortgage Reform and Anti-Predatory
Lending Act—Disclosures

—Loan affordability and income verification

—High cost mortgage loans

Massachusetts Predatory Home Loan Practices
Act—High cost mortgage loans

—Preemption by federal law

—Subprime loans

Refinancing: borrowers’ interest statute

Attorney’s certification of title
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D. EFFECTUATION OF MORTGAGE LOAN

§ 14:153 Mortgage deed—Generally

§ 14:154 —Incorporated terms in short-form deed

§ 14:155  Acceleration of debt—Generally

§ 14:156 —Due on sale clause

§ 14:157 —Due on encumbrance clause

§ 14:158 —Arrearage legislation; right to cure default
§ 14:159 Prepayment penalties

§ 14:160 Late fees

§ 14:161 Real estate tax clause

E. DISCHARGE OF MORTGAGE

§ 14:162 Introduction

§ 14:163 Payoff statement

§ 14:164 Providing or recording discharge
§ 14:165 Discharge by other methods

F. RIGHTS AND LIABILITIES OF PARTIES

§ 14:166  Possession of mortgaged premises
§ 14:167 Waste

§ 14:168 Transfer of mortgagor’s interest

§ 14:169 Transfer of mortgagee’s interest

G. FORECLOSURE

§ 14:170  Generally; methods of foreclosure

§ 14:171 Authorization to foreclose—Servicemembers Civil
Relief Act

§ 14:172 By entry and possession

§ 14:173 By exercise of power of sale—Mortgagee’s right to
foreclose

§ 14:174 —Notices; mortgage loan modification

§ 14:175 —Notices; newspaper publication

§ 14:176 —Notices; to mortgagor and junior mortgagees
§ 14:177 By exercise of the power of sale—Notices; deficiency
judgment

§ 14:178 By exercise of power of sale—Notices; to Internal
Revenue Service

§ 14:179 —Notices; special properties

§ 14:180 —Standard for conduct of sale

§ 14:181 —Post-sale procedures

§ 14:182 —Tenant protections in foreclosed properties
§ 14:183 By judicial action
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§ 14:184 Redemption
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CHAPTER 15. SALES AND LEASES OF
GOODS

I. BACKGROUND

§ 15:1 Sales—UCC Art. 2
§ 15:2 Leases—UCC Art. 2A

II. THE SALES OR LEASE CONTRACT

§ 15:3 Formation of contract

§ 15:4 Offer and acceptance—Manner and medium of
acceptance

§ 15:5 —Firm offers

§ 15:6 —Acceptance with different or additional terms

§ 15:7 Consideration

§ 15:8 Requirement of a writing—Generally

§ 15:9 —Exceptions

III. TERMS OF THE CONTRACT

§ 15:10 Express terms

§ 15:11  Course of dealing, usage of trade, and course of
performance

§ 15:12 Parol evidence rule

§ 15:13 Unconscionable terms

§ 15:14 Warranty terms—Warranties of title and against
infringement

§ 15:15 —Express warranties

§ 15:16 —Magnuson-Moss Warranty Act

§ 15:17 —Implied warranties

§ 15:18 —Modification or exclusion of warranties

§ 15:19 —Absence of privity of contract

IV. PERFORMANCE OF THE CONTRACT
A. OBLIGATIONS OF PARTIES

§ 15:20 General obligations

§ 15:21 Tender of delivery by seller—Generally
§ 15:22 —Shipment vs. destination contracts

§ 15:23 —Shipment under reservation

§ 15:24 —Shipping terms
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§ 15:25 —Seller’s (or lessor’s) right to cure
§ 15:26  Tender of payment by buyer or lessee—Generally
§ 15:27 —Right of inspection

B. REPUDIATION, BREACH AND EXCUSE

§ 15:28 Anticipatory repudiation—Generally

§ 15:29 —Retraction of repudiation

§ 15:30  Assurance of performance

§ 15:31 Installment contracts

§ 15:32 Rejection by buyer or lessee—Generally

§ 15:33 —Rights and obligations after rightful rejection

§ 15:34  Acceptance by buyer or lessee—Generally

§ 15:35 —Revocation of acceptance

§ 15:36  Excuse of performance—Commercial impracticability
§ 15:37 —Casualty; substituted performance

V. RISK OF LOSS

§ 15:38 In absence of breach
§ 15:39 When there is a breach

VI. TITLE AND RIGHTS OF THIRD PARTIES

§ 15:40 Passage of title—Generally

§ 15:41 —Identification of goods

§ 15:42 Rights of creditors

§ 15:43 Rights of bona fide purchasers and subsequent
lessees

VII. REMEDIES
A. SELLER’S AND LESSOR’S REMEDIES

§ 15:44 On buyer’s or lessee’s insolvency

§ 15:45 Withholding or stopping delivery

§ 15:46 Cancellation

§ 15:47 Identification and resale; salvage

§ 15:48 Action for price or rent

§ 15:49 Resale, re-lease, and recovery of damages
§ 15:50 Damages for nonacceptance or repudiation
§ 15:51 Damage to lessor’s residual interest

B. BUYER’S AND LESSEE’S REMEDIES

§ 15:52  On seller’s or lessor’s insolvency
§ 15:53 Cancellation
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§ 15:54
§ 15:55
§ 15:56
§ 15:57
§ 15:58

C.

§ 15:59
§ 15:60
§ 15:61

Specific performance or replevin

“Cover” and damages

Damages for non-delivery or repudiation
Enforcement of buyer’s or lessee’s security interest
Damages when goods are accepted

MISCELLANEOUS

Modification or limitation of remedy—Generally
—Liquidated damages
Statute of limitations

CHAPTER 16. TORTS
I. INTENTIONAL TORTS TO PERSONS

A.

§ 16:1
§ 16:2

§ 16:3
§ 16:4
§ 16:5

B.

§ 16:6
§ 16:7
§ 16:8
§ 16:9

C.

§ 16:10
§ 16:11
§ 16:12
§ 16:13
§ 16:14

D.

§ 16:15
§ 16:16
§ 16:17
§ 16:18

ASSAULT

Elements—Intent

—Apprehension of imminent harmful or offensive
conduct

—Overt act

—Lack of consent

Damages recoverable

BATTERY

Elements—Intent

Elements of battery—Harmful or offensive contact
—Lack of consent or justification

Damages recoverable

FALSE IMPRISONMENT

Elements—Intent
—Confinement
—Knowledge of confinement
Justification

Damages recoverable

INTENTIONAL OR RECKLESS INFLICTION OF
EMOTIONAL DISTRESS

Elements—State of mind
—Extreme and outrageous conduct
—Severe emotional distress
Damages recoverable

xvii



SuMMARY oF Basic Law

II. INTENTIONAL TORTS TO PROPERTY

A.

§ 16:19
§ 16:20
§ 16:21
§ 16:22

B.

§ 16:23

C.

§ 16:24
§ 16:25
§ 16:26

CONVERSION OF CHATTELS

Nature of conversion
Dominion or control
Demand and refusal
Remedies for conversion

TRESPASS TO CHATTELS
Generally

TRESPASS TO REAL PROPERTY

Nature of action
Privileged entries: consent or license
Remedies for trespass

III. NEGLIGENCE

A.

§ 16:27
§ 16:28
§ 16:29
§ 16:30
§ 16:31

B.

§ 16:32
§ 16:33

§16:34
§16:35
§ 16:36

§ 16:37
§ 16:38
§ 16:39
§ 16:40
§ 16:41
§ 16:42
§ 16:43
§ 16:44

XVviii

INTRODUCTION

Definition of negligence

Elements of cause of action

Duty of reasonable care—Generally
—Special circumstances

Survival of action

PARTICULAR DUTIES OF CARE

Owners or occupiers of land—To lawful visitors;
generally

Owners and occupiers of land—To lawful visitors;
open and obvious dangers

—To lawful visitors; slip and fall

—To lawful visitors; snow and ice

Owners or occupiers of land—Recreational use
statutes

—To adult trespassers

—To child trespassers

—To tenants; rented premises

—To tenants; common areas

—To tenants; areas in exclusive control of landlord

—To tenants’ guests and invitees; rented premises

—To tenants’ guests and invitees; common areas

—To tenants’ guests and invitees; areas in exclusive
control of landlord



TaBLE oF CONTENTS

§ 16:45
§ 16:46
§ 16:47
§ 16:48

§ 16:49
§ 16:50
§ 16:51

C.

§ 16:52
§ 16:53
§ 16:54
§ 16:55
§ 16:56
§ 16:57

D.

§ 16:58
§ 16:59
§ 16:60

E.

§ 16:61
§ 16:62
§ 16:63
§ 16:64
§ 16:65
§ 16:66
§ 16:67
§ 16:68
§ 16:69
§ 16:70
§ 16:71
§ 16:72
§ 16:73

F.

§ 16:74
§ 16:75
§ 16:76
§ 16:77

—To persons outside the premises

Employer—To employee

—To employee of independent contractor

Licensed seller or server of alcoholic beverages—To
injured third party

—To consumer of alcohol

Social host furnishing alcoholic beverages

Dram shop cases—Procedural requirements

SPECIAL TYPES OF HARM

Wrongful death—Generally

—Operation of statute

—Damages

Prenatal injuries

Negligent infliction of emotional distress—Generally
—Bystander cases

CAUSATION

Cause in fact
Proximate cause—Generally
—Intervening acts

DAMAGES

Introduction

Pain and suffering
Impairment of earning capacity—Generally
—Present value
—~Collateral source rule
Medical expenses
Consequential damages
Spouse’s loss of consortium
Child’s loss of consortium
Parent’s loss of consortium
Sibling’s loss of consortium
Injury to property

Interest

PROOF OF NEGLIGENCE

Functions of court and jury
Burden of proof; presumptions
Violation of law

Res ipsa loquitur

Xix



§ 16:78

G.

§ 16:79
§ 16:80
§ 16:81
§16:82
§ 16:83

H.

§ 16:84
§ 16:85
§ 16:86
§ 16:87
§ 16:88
§ 16:89
§ 16:90
§ 16:91
§ 16:92

L.

§ 16:93
§ 16:94
§ 16:95
§ 16:96
§ 16:97
§ 16:98
§ 16:99
§ 16:100
§ 16:101
§ 16:102

§ 16:103
§ 16:104

§ 16:105
§ 16:106
§ 16:107

§ 16:108

XX

SuMMARY oF Basic Law

Custom

MULTIPLE LIABILITY

Vicarious liability—Generally
—Automobile cases

Joint tortfeasors—Generally
—Contribution

—Indemnity

DEFENSES TO NEGLIGENCE

Contributory negligence—Generally
—Last clear chance

Comparative negligence—Generally
—Massachusetts version
Assumption of the risk

Statute of limitations—Generally
—Tolling

Statute of repose—Generally
—Application

IMMUNITIES

Charitable immunity—Generally

—Massachusetts abrogation by statute

—Uncompensated officers

Governmental immunity—Generally

Defective ways—Liability of Commonwealth

—Liability of city or town

Massachusetts Tort Claims Act—Background

—Covered employers and employees

—Extent of liability of public employer; generally

—Extent of liability of public employer; public duty
rule

—Immunity of public employee

—Exceptions to liability of public employer;
statutory provisions

—Exceptions to liability of public employer; specific
exceptions 10 (a) and (b) analyzed

—Exceptions to liability of public employer; specific
exception 10(c) analyzed

—Exceptions to liability of public employer; specific
exceptions 10(d),(e),(f), and (g) analyzed

—Exceptions to liability of public employer; specific
exceptions 10(h) and (i) analyzed



TaBLE oF CONTENTS

§ 16:109
§ 16:110

§ 16:111
§ 16:112
§ 16:113
§ 16:114

§ 16:115

§ 16:116
§ 16:117
§ 16:118
§ 16:119

—Exceptions to liability of public employer; specific

exception 10(j) analyzed
—Exceptions to liability of public employer;
inapplicability of exception 10()
—Presentment of claim; generally
—Presentment of claim; to proper official
—Presentment of claim; content of notice
—Presentment of claim; award or settlement of
claim

Massachusetts Torts Claims Act—Indemnification of

public employees
Good samaritan statutes
Judicial immunity
Spousal immunity
Parent-child immunity

IV. MEDICAL MALPRACTICE

A.

§ 16:120
§ 16:121
§ 16:122
§ 16:123
§ 16:124
§ 16:125
§ 16:126
§ 16:127
§ 16:128

§ 16:129
§ 16:130
§ 16:131
§16:132

B.
§ 16:133

§ 16:134
§ 16:135
§ 16:136
§ 16:137
§ 16:138
§ 16:139
§ 16:140

THEORIES OF LIABILITY

Negligence—Generally

—Duty of care

—Breach of duty

—Proximate causation of physical injury

—Need for expert evidence

—Vicarious liability

Lack of informed consent

Intentional torts—Battery

—Unauthorized disclosure of confidential
information

—PFederal civil rights violation

Infliction of emotional distress

Unfair or deceptive acts or practices

Breach of contract

STATUTORY REQUIREMENTS

Medical malpractice tribunal—Background and
composition

—Situs of hearing

—Claims reviewed

—Filing and pre-hearing procedures

—Sulfficiency of offer of proof

—Bond requirements

—Appellate review of tribunal finding

—Admissibility of tribunal findings at trial

XX1



§ 16:141
§ 16:142
§16:143
§ 16:144
§ 16:145
§ 16:146
§ 16:147
§ 16:148
§ 16:149
§ 16:150

C.

§ 16:151
§ 16:152
§ 16:153

SuMMARY oF Basic Law

Statutes of limitations and repose—Basic rules
—Continuing treatment doctrine

—Statute applicable to minors’ claims
Pre-litigation notice

Disclosure of unanticipated outcome

Control over damages—Ad damnum prohibited
—Itemization of damages

—Abrogation of collateral source rule
—Limitation on recovery for pain and suffering
Limitation on attorney’s contingent fees

IMMUNITIES

Charitable corporations
Good samaritan and other immunizing statutes
Public institutions and public employees

V. LEGAL MALPRACTICE

A
§ 16:154

§ 16:155
§ 16:156
§ 16:157
§ 16:158
§ 16:159
§ 16:160
§ 16:161
§ 16:162
§ 16:163
§ 16:164
§ 16:165
§ 16:166
§ 16:167
§ 16:168
§ 16:169
§ 16:170
§ 16:171
§ 16:172
§ 16:173
§ 16:174
§ 16:175
§ 16:176

xxii

THEORIES OF LIABILITY

Negligence—Existence of attorney-client
Relationship

—Generally; elements

—Duty of care

—Duty to nonclients

—Causation

—Need for expert testimony

—Burden of proof

—Damages

Violation of ethical rules

Fraud or deceit

Breach of contract—Generally

—PFailure to follow client’s instructions

—Third party beneficiary

Statutory liability—Withholding of client’s funds

—Unfair or deceptive acts or practices

—Debt collection

—Certification of title by mortgagee’s attorney

—Securities laws

Vicarious liability—Estate of attorney

—Partners

—Professional corporations

—Limited liability company

—Employees



TaBLE oF CONTENTS

B. DEFENSES

§ 16:177  Contributory and comparative negligence

§ 16:178 In pari delicto

§ 16:179 Statute of limitations—Applicable statute

§ 16:180 —Accrual of action; discovery rule

§ 16:181 —Tolling; continuous representation doctrine
§ 16:182 Estoppel

VI. PRODUCTS LIABILITY
A. INTRODUCTION
§ 16:183 Definition and historical background

B. THEORIES OF LIABILITY

§ 16:184 Negligence

§ 16:185 Breach of warranty

§ 16:186  Strict liability—Generally

§ 16:187 —Doctrinal approach of Restatement, 3d, Torts:
Products Liability

§ 16:188 —In Massachusetts
§ 16:189 Effect of economic loss rule

C. DEFECTIVENESS

§ 16:190 Generally

§ 16:191 Manufacturing defects

§ 16:192 Design defects

§ 16:193 Warning/instruction defects

D. PARTIES

§ 16:194 Parties plaintiff
§ 16:195 Parties defendant—Generally
§ 16:196 —Parent and apparent manufacturers

E. DEFENSES

§ 16:197 Plaintiff's negligence

§ 16:198 Plaintiff's unreasonable use of product
§ 16:199 Bulk supplier doctrine

§ 16:200 Statute of limitations

VII. STRICT LIABILITY
§ 16:201  Generally

xx1i1



SuMMARY OF Basic Law

§ 16:202 Unusual and abnormally dangerous uses of land
§ 16:203 Wild animals—Generally

§ 16:204 —Limitations on liability

§ 16:205 Domestic animals—Generally

§ 16:206 Massachusetts dog-injury statute—Strict liability
§ 16:207 —Exception to liability

§ 16:208 —Damages

VIII. NUISANCE

§ 16:209  Generally

§ 16:210 Private nuisance—Requirements
§ 16:211 —Illustrations

§ 16:212 —Damages and equitable relief
§ 16:213 Public nuisance

IX. DIGNATORY TORTS
A. INVASION OF PRIVACY

§ 16:214 Historical perspective

§ 16:215 Constitutional basis of right

§ 16:216  Statutory basis of right—Unreasonable, substantial,
or serious interference with privacy

§ 16:217 —Appropriation of person’s name, portrait, or
picture

§ 16:218 Common law basis of right—Generally

§ 16:219 —Intrusion upon another’s seclusion

§ 16:220 —Appropriation of another’s name or likeness

§ 16:221 —Public disclosure of private facts

§ 16:222 —Publicity placing person in false light
§ 16:223 —Defense of privilege

§ 16:224 —Defense of consent

B. DEFAMATION

§ 16:225 Nature and elements of action—Generally

§ 16:226 —Commercial disparagement distinguished

§ 16:227 Requirement of publication

§ 16:228  Applicability of defamatory communication to
plaintiff

§ 16:229 Defamatory opinion

§ 16:230 Constitutional limitations on recovery

§ 16:231 Libel—Requirements

§ 16:232 —Truth as defense

§ 16:233 Slander—Requirements

§ 16:234  Privilege—Absolute

XXIV



TaBLE oF CONTENTS

§ 16:235 —Conditional or qualified
§ 16:236 —Abuse of conditional or qualified privilege
§ 16:237 Damages

C. MISUSE OF LEGAL PROCESS

§ 16:238 Malicious prosecution—Introduction

§ 16:239 Elements of malicious prosecution—Initiation of
proceeding

§ 16:240 —Lack of probable cause

§ 16:241 —Malice or improper purpose

§ 16:242 —Favorable termination of prior proceeding

§ 16:243 —Damages

§ 16:244  Abuse of process—Generally

§ 16:245 —Elements

X. ECONOMIC TORTS
A. MISREPRESENTATION AND NONDISCLOSURE

§ 16:246  Fraudulent misrepresentation—Elements
§ 16:247 —False representation of material fact

§ 16:248 —Knowledge of falsity

§ 16:249 —Inducing plaintiff to act

§ 16:250 —Justifiable reliance

§ 16:251 —Damages

§ 16:252 Negligent misrepresentation

§ 16:253 Innocent misrepresentation

§ 16:254 Nondisclosure

B. INTERFERENCE WITH CONTRACTUAL
RELATIONS

§ 16:255  Generally; elements
§ 16:256  Illustrations of improper motives or means
§ 16:257 Remedies for intentional interference

C. INTERFERENCE WITH PROSPECTIVE
CONTRACTUAL RELATIONS

§ 16:258 Generally; elements
§ 16:259 Remedies for intentional interference

CHAPTER 17. TRUSTS

I. INTRODUCTION
§ 17:1 Nature of trust

XXV



§17:2
§17:3
§17:4
§ 17:5
§ 17:6
§ 17:7

SuMMARY OF Basic Law

Massachusetts Uniform Trust Code—Generally
—Default and mandatory rules

Types of trusts covered

Fiduciary relationship

Separation of legal and equitable interests
Role of court in administration of trust

II. PRIVATE EXPRESS TRUSTS

A.

§17:8

§17:9

§17:10
§17:11
§17:12
§17:13
§17:14
§ 17:15

B.

§17:16
§17:17
§17:18
§ 17:19
§ 17:20
§17:21
§17:22
§17:23
§17:24
§17:25
§17:26
§17:27
§17:28
§17:29

METHODS OF CREATION

Inter vivos transfer

Declaration of trust

Testamentary trust

Exercise of power of appointment
By contract

By court order or statute

Savings account trusts—Generally
—In Massachusetts

REQUIREMENTS FOR VALID TRUST

When writing is required—Trust in land

—Trust of proceeds of sale of land

Capacity of settlor

Settlor’s expression of intent—Generally
—Precatory words

Trust property

Definite beneficiaries—Basic rule

—Application of rule

—Necessity of notice to and acceptance by beneficiary
Trust purposes—Generally

—Spendthrift provisions

Time restrictions—Rule against perpetuities
—Accumulations of income

—On action contesting validity of revocable trust

III. CHARITABLE TRUSTS

§ 17:30
§17:31
§ 17:32
§17:33
§17:34
§17:35
§17:36

XXV

Definition

Elements of charitable trust

Methods of creation—Generally

—Other requirements

Distinction from private trust—Generally
—Indefinite beneficiaries

—Effect of rule against perpetuities



TaBLE oF CONTENTS

§17:37
§17:38
§ 17:39
§17:40
§17:41
§ 17:42
§17:43
§ 17:44
§17:45
§17:46
§17:47

—Effect of rule against accumulation of income

Charitable purposes—Generally
—Relief of poverty
—Advancement of education
—Advancement of religion
—Promotion of health
—Governmental purposes
—“Benevolence”

Cy pres doctrine—Generally
—In Massachusetts
Enforcement of trust

IV. RESULTING TRUSTS

§ 17:48
§ 17:49
§ 17:50
§ 17:51
§ 17:52
§ 17:53

Definition and theory

Failure of express trust

Where res of express trust is not exhausted
Purchase money conveyance—Generally
—Presumption of trust rebuttable

—Effect of part payment

V. CONSTRUCTIVE TRUSTS

§ 17:54
§ 17:55
§ 17:56
§ 17:57
§ 17:58

Definition and theory

Distinction from resulting trusts

Fraud, undue influence, duress, or mistake
Breach of fiduciary duty—Generally
—Abuse of confidential information

VI. OFFICE OF TRUSTEE

§ 17:59
§17:60
§17:61
§17:62
§17:63
§17:64
§17:65
§17:66
§ 17:67
§17:68
§ 17:69
§ 17:70

VII.

A.

§17:71

Appointment of trustee—Generally
—Vacancy

—Accepting or declining trusteeship
—Failure to make appointment
Particular trustees—Natural persons
—Settlor or beneficiary

—Artificial legal entities
Compensation of trustee—Generally
—Waiver or forfeiture

Resignation of trustee

Removal of trustee—Power to remove
—Grounds for removal

POWERS OF TRUSTEE

GENERAL POWERS

Nature of trustee’s power

XxXVil



SuMMARY oF Basic Law

§ 17:72 Mandatory and discretionary powers
§ 17:73 Co-trustees

B. SPECIFIC POWERS

§ 17:74 Enumeration of powers under Massachusetts
Uniform Probate Code

§ 17:75 Power to incur expenses

§ 17:76  Power of sale

§ 17:77 Power to borrow money and mortgage property

§ 17:78 Power to lease

§ 17:79 Power over claims affecting trust property

§ 17:80 Power with respect to shares of stock

§ 17:81 Power to invade principal

§ 17:82 Power to transfer trust assets to another trust;
“decanting”

VIII. DUTIES OF TRUSTEE

§ 17:83 Duty to administer trust

§ 17:84 Duty of loyalty—Generally

§ 17:85 —Under Massachusetts Uniform Trust Code

§ 17:86  Duty of impartiality

§ 17:87 Duty of prudent administration—Generally

§ 17:88 —Effect of exculpatory clause

§ 17:89 Duty with respect to delegation

§ 17:90 Duty to enforce claims and defend actions

§17:91 Duty to make productive investments—Generally

§17:92 —“Prudent man rule” of Harvard College v. Amory

§ 17:93 —Restatement’s modern formulation of prudent
investor rule

§ 17:94 —Massachusetts Prudent Investor Act

§ 17:95 Duty to account

IX. LIABILITY OF TRUSTEE TO THIRD PERSONS

§17:96 Generally

§17:97 Contractual liability

§ 17:98  Tort liability

§17:99 Liability as property owner

§ 17:100 Trustee’s interest as general partner

§ 17:101 Right of trustee to indemnity out of trust estate
§ 17:102  Ability of creditor to reach trust estate

X. LIABILITY OF TRUSTEE TO BENEFICIARY

A. TRUSTEE’S BREACH OF TRUST
§17:103 Generally

XXViii



TaBLE oF CONTENTS

§ 17:104 Participation of third party in breach

B. REMEDIES AVAILABLE TO BENEFICIARY

§ 17:105 Remedies listed in Massachusetts Uniform Trust
Code

§ 17:106  Specific enforcement

§ 17:107 Injunction

§ 17:108 Damages

§ 17:109 Appointment of special fiduciary or receiver

§ 17:110 Removal or suspension of trustee

§ 17:111 Reducing or denying compensation to trustee

§ 17:112  Tracing trust property—Generally

§ 17:113 —Recovering against third party transferee

§ 17:114  Factors affecting availability of remedies—
Exculpatory provisions

§ 17:115 —Beneficiary’s consent, ratification,or release

§ 17:116 —Laches

§ 17:117 —Statute of limitations

§ 17:118 —Court approval of trustee’s account

§ 17:119 —Other factors under Code

XI. MODIFICATION OR TERMINATION OF TRUST

§ 17:120 Settlor’s power to modify or revoke trust—
Established common law

§ 17:121 —Modern alteration of common law

§ 17:122  Expiration of trust term; trust purpose
accomplished, impossible, or illegal

§ 17:123 Trust uneconomic

§ 17:124 Unanticipated circumstances; ineffective
administration

§ 17:125 Consent of beneficiaries—Common law

§ 17:126 —Massachusetts Uniform Trust Code

§ 17:127 Combination and division of trusts

§ 17:128 Merger of interests

§ 17:129 Reformation to correct mistakes

§ 17:130 Powers and duties of trustee upon termination—
Generally

§ 17:131 —Under Massachusetts Uniform Trust Code

XXIX



Table of Contents

CHAPTER 18. WILLS AND
ADMINISTRATION OF ESTATES

I. WILLS
A. MAKING OF WILL
§ 18:1 Generally
§ 18:2 Massachusetts Uniform Statutory Will
§ 18:3 Essential requirements—Age
§ 18:4 —Soundness of mind
§ 18:5 —Testamentary intent
§ 18:6 Formalities of execution—Writing
§ 18:7 —Signature of testator
§ 18:8 —Attestation of witnesses
§ 18:9 —Self-proving wills
B. RESTRICTIONS ON TESTAMENTARY
DISPOSITIONS
§ 18:10 Surviving spouse’s elective share—Generally
§ 18:11 —Amount of elective share
§ 18:12 —Abolition of dower
§ 18:13 Family allowance
§ 18:14 Exempt property
§ 18:15 Homestead—Generally
§ 18:16 —Automatic homestead exemption
§ 18:17 —Declared homestead exemption
§ 18:18 —Elderly or disabled person’s homestead
§ 18:19 Omitted children
§ 18:20 Entitlement of spouse under premarital will
C. POST-EXECUTION EVENTS AFFECTING WILL
§ 18:21 Classification of testamentary dispositions
§ 18:22 Ademption
§ 18:23 Lapse—Generally
§ 18:24 —Class gifts
§ 18:25 Simultaneous death
§ 18:26 Abatement
D. REVOCATION OF WILL
§ 18:27 Manner of revocation—By subsequent will

XV



§ 18:28
§18:29
§ 18:30
§18:31

SuMMARY oF Basic Law

—By physical act

—By change of circumstances
Dependent relative revocation
Revival of earlier will

II. ADMINISTRATION OF ESTATES

A.

§ 18:32
§ 18:33
§ 18:34

§ 18:35
§ 18:36
§ 18:37

B.

§ 18:38
§ 18:39

§ 18:40
§ 18:41
§ 18:42
§ 18:43

§ 18:44
§ 18:45
§ 18:46
§ 18:47
§ 18:48
§ 18:49
§ 18:50
§ 18:51
§ 18:52
§ 18:53
§ 18:54

§ 18:55

§ 18:56

§ 18:57

INTESTATE SUCCESSION

Generally

Surviving spouse’s share

Share of heirs other than surviving spouse—
Generally

—Per capita at each generation

Special heirs

Advancements

THE PERSONAL REPRESENTATIVE

1. Basic Requirements

Generally

Successor personal representative; special personal
representative

Appointment—Generally

—Priority for appointment

—Bond requirements; generally

—Bond requirements; terms and conditions

2. Duties and Powers

Generally

Notice to interested persons

Preparation of inventory

Creditors’ claims—Limitations period

—Insolvent estates

—Payment

Settlement of estate—Basic responsibilities

Authorized powers

Settlement of estate—Co-representatives

—Distribution

Compensation and expenses of personal
representative

Liabilities of personal representative—To interested
persons

—To third persons

3. Replacement of Personal Representative
Termination of appointment—Generally



TaBLE oF CONTENTS

§ 18:58
§ 18:59
§ 18:60
§ 18:61
§ 18:62

C.

§ 18:63
§ 18:64
§ 18:65
§ 18:66
§ 18:67
§ 18:68

§ 18:69
§ 18:70
§18:71
§ 18:72
§ 18:73
§ 18:74
§ 18:75
§ 18:76
§ 18:77
§ 18:78
§ 18:79
§ 18:80
§ 18:81
§ 18:82

§ 18:83
§ 18:84
§ 18:85
§ 18:86
§ 18:87
§ 18:88
§ 18:89

§ 18:90
§ 18:91

Death or disability of personal representative
Resignation of personal representative

Removal for cause

Change of testacy status

Appointment of successor personal representative

SECURING PROBATE AND/OR
ADMINISTRATION

1. Voluntary Administration

Small estates—Generally

Filing of statement

Effect of statement—Generally
—Low-valued securities
Summary distribution procedure
Closing the estate

2. Informal Administration

Generally

Petition requirements—Introduction
—Appointment of personal representative
—Testacy

—Intestacy

—Successor or replacement personal representative
—Submission of complete informal packet

Notice requirements—Prior to filing petition
—After allowance of petition

Magistrate’s findings and approval—Probate of will
—Appointment of personal representative
Magistrate’s denial or declination

Closing the estate—Generally

—Liability of distributees to claimants

3. Formal Administration

Generally

When required
Petition requirements
Notice requirements
Court’s responsibilities
Effect of court’s order
Closing the estate

4. Supervised Administration

Generally; nature of proceeding
Petition

xvii



SuMMARY OF Basic Law

§ 18:92  Effect of filing on other proceedings
§ 18:93 Court action; orders and termination

D. WILL CONTESTS
§ 18:94 Initiating an objection—Generally

§ 18:95 —Affidavit of objections

§ 18:96 Grounds for objection—Improper execution of will

§ 18:97 —Absence of testamentary capacity or testamentary
intent

§ 18:98 —Undue influence

§ 18:99 —Fraud

§ 18:100 Court procedure
§ 18:101 Compromise agreements

CHAPTER 19. WORKERS’ COMPENSATION
I. INTRODUCTION

§ 19:1  General characteristics of system
§ 19:2 Historical perspective

II. COVERAGE

§19:3 Jurisdiction under the Massachusetts Act
§19:4  Exclusivity of remedy—Generally

§19:5 —Extension to employee’s family members
§ 19:6 —Claims that are not “personal injuries”
§19:7 Mandatory insurance coverage—Generally
§19:8 —Private attorney’s general action

§19:9 —Workers’ Compensation Trust Fund

§19:10 —Statutory extensions

§19:11 Covered employers

§ 19:12 Covered employees—Generally

§ 19:13 —Conclusively presumed employees
§19:14 —Exempt employees

§19:15 —Lent employees

§19:16 —Independent contractors distinguished

III. INJURIES
1. “PERSONAL INJURY”

§ 19:17 Generally

§ 19:18 Specific incident unnecessary; pre-existing conditions
§ 19:19 Wear and tear

§ 19:20 Mental and emotional injuries—Generally

XVviii



TaBLE oF CONTENTS

§ 19:21
§ 19:22
§ 19:23

2.

§ 19:24
§ 19:25

§ 19:26
§ 19:27

§ 19:28
§ 19:29
§ 19:30

§19:31
§19:32
§ 19:33

3.

§ 19:34
§ 19:35

—Suicide
—Personnel actions
Date of injury

WORK CONNECTION

Generally

“Arising out of” employment—Definition and
application

—Street risks

“In the course of” employment—Definition and
application

—Deviations

Conclusive presumptions of compensability

Unexplained death—Prima facie evidence of
compensability

Particular risks of injury—Falls

—Horseplay

—Recreational activities

SERIOUS AND WILFUL MISCONDUCT

By employee
By employer

IV. BENEFITS

§ 19:36
§ 19:37
§19:38
§ 19:39
§ 19:40
§ 19:41
§ 19:42
§ 19:43
§ 19:44
§ 19:45
§ 19:46
§ 19:47
§19:48
§ 19:49
§ 19:50

§ 19:51
§ 19:52
§ 19:53

Waiting period

Average weekly wage—Generally

—Latency claims

State average weekly wage

Medical benefits

Vocational rehabilitation

Weekly compensation—Temporary total disability
—Partial incapacity

—~Criteria for determining partial incapacity
—Permanent and total incapacity

Death benefits—For dependents

—Amounts payable

Additional compensation—Specific injuries
—For dependents

Adjustments to compensation—Receipt of
unemployment benefits

—Subsequent injury after return to work
—Nonpayment of benefits prior to final decision
—Delay in eligibility for benefits

Xix



§ 19:54

SuMMARY oF Basic Law

—Cost of living

V. PRACTICE AND PROCEDURE

§ 19:55
§ 19:56
§ 19:57
§ 19:58
§ 19:59
§ 19:60
§ 19:61
§19:62
§ 19:63

§ 19:64
§ 19:65
§ 19:66
§ 19:67
§ 19:68
§ 19:69
§ 19:70
§ 19:71
§ 19:72
§ 19:73
§ 19:74
§ 19:75
§ 19:76

Organization of Department of Industrial Accidents

First report of injury

Insurer’s duty on receipt of report of injury

Claim for benefits—Generally

—Procedural stages

—Stage 1; Conciliation and discovery

—Stage 1; Arbitration and mediation

—Stage 2; Conference with administrative judge

—Stage 3; examination by impartial medical
examiner prior to hearing

—Stage 3; hearing

—Stage 4; appeal to reviewing board

Insurer’s modification or termination of benefits

Lump-sum agreements

Enforcement in Superior Court

Attorney’s fees for employees—At particular stages

—Lump sum settlement

—Non-liability issues; insurer’s complaint

—Documentary requirements

Actions against third parties—Generally

—Approval of settlement

—Distribution of proceeds

Appeal to Appeals Court

Table of Laws and Rules
Table of Cases

Index

XX



