Index
Using This Index

References are to section numbers. Some material indexed appears in footnotes.
This index is not a concordance in which each instance of a word is listed. Instead,
this index is mainly to legal topics, principles and rules. Indexing to factual situa-
tions, types of harm, types and status of actors and victims is selective, not all-

inclusive.

Abnormally Dangerous Activities
See Strict Liability

Abortion
consent
illegal abortion, 116
minors’, 109
interference with opportunity to
terminate pregnancy, 369
protestors
necessity defense inapplicable, 117
trespass liability, 102
wrongful life, birth, or conception,
369

Absolute Liability
See Strict Liability

Abuse of Process
See also Wrongful Attachment or
Levy; Wrongful Civil Litigation
and Tactics
elements, forms and privileges, 594

Accepted Work Doctrine
contractor’s work accepted, shifting
responsibility, 213
products liability and, 464, 478

Accountants and Auditors
expert witness, duty as, 653
litigation support, negligence in, 667
negligence toward non-clients, 681
Sarbanes-Oxley Act, 681

Act of God
affirmative defense, putative, 210
carrier’s liability, 260
innkeeper’s liability, 261

Act of God—Cont’d
strict liability defense, 445

Action on the Case
See Trespass on the Case

Acts and Omissions
act defined, 37
no duty to act rule generally, 405-412
omission embedded in act, 406

Actual Cause
See Factual Causation

Administrative Law
torts and, 7

Administrative Proceeding,
Regulation or Inspection

defamation privileges, 354

public policy embodied in, 704

regulatory inspections privileged, 99

wrongful civil litigation based on,
592

wrongful discharge, policy in regula-
tions, 704

Admiralty and Maritime Torts

Generally, 26

comparative fault in, 220

constitutional allocation of jurisdic-
tion in, 121

government immunity waived in, 335

invitee, licensee, trespasser categories
rejected in, 278

Jones Act, maritime torts to workers
governed by, 26

survival action damages in, 373

wrongful death in, 372
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Adoption
misrepresentation inducing, 663

Affirmative Defenses
burden of proof, 23

Agents

See also Employers and Employees;
Independent Contractors;
Vicarious Liability

conversion, liability, 62

guardian consenting to treatment for
ward, 109, 110

interference with contract between
principal and third person, 636

liability for acts in scope of employ-
ment, 651

non-liability for negligent perfor-
mance of principal’s contract,
609, 651

parent consenting to treatment on
behalf of child, 110

privilege to advise principal to breach
contract, 630

storage, purchase, or sale for
principal as conversion, 65

Aiding, Abetting, or Risking Others’
Torts
liability generally, 435
negligently risking another’s
intentional tort
apportionment, 498
duty, 414
proximate cause, 209
negligently risking another’s
negligent tort, proximate cause,
204

AIDS

consent to medical procedure limited
to AIDS-free personnel, 108

doctor’s failure to inform patient of
his infection, 310

exposure to, emotional distress, fear,
394

military exposure, negligently
screened blood, 336

professional blood suppliers’ associa-
tion, duty to protect from, 478
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AIDS—Cont’d
seller of property, no duty to disclose,
682

Aircraft
See Aviation

Alcohol and Substances of Abuse
Civil Damage Acts or Dram Shop
statutes, 424
drug testing in employment, 649
illegal sales, negligence per se, 158
preemption of common law claims,
424
providers
alcohol, duty to protect from
intoxicated patron, 424
alcohol, duty to drinking patron,
424
alcohol, proximate cause of
drinker-caused injury, 214,
424
illegal drugs, duty to protect
others from user, 421
user, 424
social hosts providing, duties of, 424

Alienation of Affections and Criminal
Conversation
See also Family
abolition of the torts, 602
child or parent, 604
clergy, 331, 389, 602
spouses, 602

Animals
See also Strict Liability
abnormally dangerous domestic, 439
dangerous
personal injury, 438, 439
proximate cause limits on strict
liability, 445
dogs
civil rights, attack dog unleashed,
77
defense of property, 54
negligence per se, 150
releasing foxhounds, trespass, 438
strict liability for dog bites, 439
escaping from land, 272
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Animals—Cont’d

res ipsa loquitur, 172

harm to without reduction in value,
negligence, 390

intentional injury to, emotional
distress claim for, 386, 481

killing in defense of property, 86

landlord’s liability for tenant’s, 423

livestock, 438

trespassing animals, 438

wild, strict liability of keepers, 440

Antitrust
civil litigation as protected activity,
592
coercive conduct and, 633
overlapping torts, 617

Apportionment of Responsibility
See also Comparative Fault or
Responsibility; Contribution;
Indemnity; Joint and Several
Liability
Generally, 487, 488
avoidable consequences as causal
apportionment, 229-231
causal apportionment, 188, 192-197,
471, 487
comparative fault apportionment
contribution in joint and several
liability, 490
multiple parties, joint and several
liability, 487
plaintiff and defendant, calcula-
tions generally, 221, 222
several liability systems, in, 493
contribution
generally, 488, 489
common liability rule, 489
measures of contribution, 490
crashworthiness cases, comparative
fault, 192, 471
credits to nonsettling tortfeasor, 491
distinct or divisible injuries, 487

equitable indemnity as contribution,
489

factors in, 497
fault apportionment, 487
harm to one already endangered, 195

Apportionment of Responsibility
—Cont’d
immune and nonparty tortfeasors,
several liability systems, 495
indemnity, 489
indivisible injury
automobile collisions, 192
joint and several liability, predicate
for predicate for, 487, 488
requiring fault apportionment, 192
intentional tortfeasors
apportionment or not, 487, 496
contribution in favor of, 489
indemnity against in several
liability system, 497
risking or facilitating harm by, 498
share of fault apportioned to, 497
interference with contract, 644

joint and several liability systems,
487, 488

market share liability apportionment,
194

nonsettling tortfeasor

joint and several liability system,
491

several liability systems, 495
preexisting disability, 174
pro rata and pro tanto vs. comparative
fault credit, 490, 491
several liability systems, 492, 493
standards for, 497
workers’ compensation
employer and tortfeasor, 506
multiple employers, 505

Architects and Engineers
accepted work doctrine, 213
immunity, emergency inspections,
361
litigation support provided by, 653

negligently causing economic harm,
614, 651, 686

standard of care, 565
statutes of repose favoring, 244

Armed Services and Military Torts
See also Public Entities
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Armed Services and Military Torts
—Cont’d

Feres rule barring service personnel
suits against government, 337-
340

human experimentation, immunity
for army’s, 337

military tortfeasors and victims gen-
erally, 337-339

Uniform Code of Military Justice
governing military discipline,
103

negligent AIDS screening, 336

Arrest
See also Civil Rights; False
Imprisonment; Malicious Prose-
cution; Officers, Privileges
citizen’s arrest
defamation by, 539
privileged, when, 94
civil rights claims, 77
deadly force
arresting officer, retreat not
required, 81
civil rights, 355
investigative stop, 77
private persons, by, 94
privilege to generally
exceeding privilege, 33, 80, 93
merchant’s privilege to detain, 92
reasonable force in, 78
trumping occupier’s privilege to
bar intruders, 86
trumping self-defense privilege, 83
probable cause
burden of proof, 78, 97
rules of, 95, 96
reasonable force in, 78, 80
seizure under the Fourth Amendment,
77
self defense against, 83
unlawful, self-defense right against,
83
unreasonable force
generally, 80
burden of proof as to, 97
warrant, under, 93
without a warrant, 94
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Arson
See also Fire; Professional Risk-Tak-
ers
fire code, landlord’s noncompliance
risks, 417
foreseeability of arson or fire, 209

scope of risk under labeling statute,
152

Asbestos
abnormal danger strict liability
rejected, 443
economic costs of cleanup recover-
able, 449
emotional harm from exposure, 183,
382
enterprise liability in mass tort
claims, arguments, 11
market share theory rejected for, 194
products liability
bystander recovery, 476
economic loss rule not applied,
449

Assault

Generally, 38-40

civil rights claim for, 75

crime and, 40

damages, 47

defense of property, threat of deadly
force, 86

emotional distress and, 48

federal governmental immunity, 341

prisoner claim for under Eighth
Amendment, 79

state or local public entities’
immunity, 347

self defense, assault used in self
defense, 80

Assumption of the Risk
See also Comparative Fault, Consent,
Contractual Limitations on
Liability
Generally, 232-240
abnormally dangerous activities, 446
abolishing doctrine of, 237
agreement to assume
generally, 232
limitations on, 233, 234
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Assumption of the Risk—Cont’d
bar to recovery; traditional rule, 235
carriers, contractual limitations on

liability, 69, 260
children
by, 235
parents assuming risk for child by
release in advance, 234
comparative fault and
generally, 235
merging with assumption of the
risk, 237
consent and
generally, 235
relieving defendant of a duty in
comparative fault regime, 237
custom, reliance on negating, 180
duty of defendant limited by, 235,
237
employees, by, 235, 503
express; generally, 232-234
fellow servant rule and, 503
firefighters, 362-365
gross negligence, 232
implied
generally, 235
constraining rules, 236
inherent danger, 237
intentional torts, 232
knowledge of risk requirement, 236
limitations on contractual assumption
or exculpation, 233
medical malpractice, consent to
negligence, 232, 237, 315
no duty, as, 235, 237
no negligence, as, 235, 237
policies limiting, 234
products liability, 470
professional risk-takers, 362
reckless, wilful torts, 232
schools; students required to assume
risk of negligence, 234
scope of the plaintiff’s, 233, 237
sports
participants, 240
spectators, 239

subjective consent requirement, 235,
236

Assumption of the Risk—Cont’d
traditional rules, 236

voluntariness required, traditional
rule, 236

Attachment

See Wrongful or Excessive Attach-
ment or Levy

Attorney Fees

abuse of process and, 595

American rule against prevailing
party’s recovery of, 25

anti-SLAPP statutes, 553

civil rights cases, recovery in, 75, 100

collateral litigation required by tort,
644

copyright claims, 741

Driver’s Privacy Protection Act, 584

elder abuse, 325

injurious falsehood, clearing title,
659

insurance bad faith claims, 702

interference with parental custody,
603

legal malpractice, 729, 730

malicious prosecution, 596

nursing home litigation, recovery in,
325

wrongful civil litigation, 595, 596,
599

Attorneys, see also Legal Malpractice
abuse of process or like, liability for
pursuing client’s claim, 725
sexual relations with clients, 113

Attractive Nuisance
comparative fault and, 277
trespassing children, 277
recreational use statutes, under, 279

Automobiles
See also Negligence; Negligence Per
Se; Products Liability; Res Ipsa
Loquitur; Streets and other top-
ics such as Emergency, Standard
of Care
assured clear distance ahead rule, 145

blackouts or seizure while driving,
129
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Automobiles—Cont’d

children driving, standard of care,
137

Driver’s Privacy Protection Act, 584

fatigued driving, 414

indivisible injury cases, joint and
several liability, 192, 487, 488

intoxication

no duty to arrest intoxicated driver,
345

standard of care, 133
misleading signals, 414
negligent entrustment, 422
res ipsa loquitur
car leaving the road, 172
moving vehicles, 173
rules requiring specific actions, 145
signal misleading, 120
stop, look and listen rule, 145

Autonomy

battery law
protecting generally, 33
reasonable touching permitted as
impairing, 34
comparative fault and, 224
consent rules and, 106
incapacitated patient, 110
informed consent, 307, 308
intentional trespassory torts,
centerpiece, 105
interest in protected, 3

loss of a chance of survival and, 196,
197

mother’s liability for prenatal injury
to fetus, and, 359, 367

occupied crossing rule, 145

privacy and, 578

range of lights rule, 145

right to reject medical treatment, 109,
307

transferred intent and, 46

wrongful birth or pregnancy and,
369, 370

Aviation

ground damages from, strict liability,
443
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Aviation—Cont’d
flights above land, nuisance or
trespass, 54, 398
res ipsa loquitur applied to aircraft
crashes, 171

Warsaw or Montreal Convention, 1,
37,147, 262, 265, 372, 376,
393,478

Avoidable Consequences
causal apportionment, comparative
fault, 229, 230
wrongful birth, life, or pregnancy
cases, 371

Bad Faith Breach of Contract
Generally, 700
first party insurance cases, 702
third party insurance cases, 701

Bailments

See also Conversion

bailee’s burden of proof upon non-
return, 67

bailors’ vicarious liability for bailee’s
torts, 435

carriers, 260

contractual limits on liability, 69, 70

conversion by misdelivery or
nondelivery, 67

comparative fault, 73

custody of persons, analogy to
bailee’s burden, 174

duties of bailees

conversion, 67-70
negligence, 138

economic loss rule and, 71

innkeepers, 261

products liability, bailor’s liability,
478

slight, ordinary or extra care analysis,
138

Bankruptcy
apportionment of responsibility to
immune actors, 495
effect on tort liability, 27, 46
wrongful civil litigation, 593

Battered Women
See Family; Self Defense
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Battery
See also Consent, Sexual Torts
Generally, 33-36
act required, 37
autonomy rights protected, 33, 307
bodily contact required, 36
civil rights claim for, 75
consent to offensive battery, 34, 35
damages, 45-48
direct vs. indirect harm, 33
disease communicated, as, 111
elements, 33
extended liability for, 46
federal governmental immunity, 341
Fourth Amendment civil rights

claims compared, 78, 97

harmful or offensive touching, 34, 36
informed consent and, 307
intent required, 35

medical procedure not consented to,
307

negligent battery solecism, 31

negligently permitting another’s,
government immunity, 341

offensive touching, 34, 36

poisons administered, 36

policy, 33

privilege, discipline of children, 104,
358, 359

protecting a third person, 80

right to refuse medical treatment, 307

sexual batteries, 33, 111, 113

self defense against, 80

simple and extended batteries, 33, 45

smoke, bodily contact by, 29

social usage, 34

strict liability or not, 36

touching required, 36

transferred intent in, 45

unlawfulness in lieu of intent, 35

Birth-Related Injury
See Prenatal Injury

Bivens Action

civil rights claim against federal
employee, 356

Bona Fide Purchasers
conversion, 72
holders in due course protected, 73

Boycott

interference with contract and free
speech, 632

Bribes
accepting as breach of fiduciary duty,
631
interference with contract by, 617

Brown v. Kendall

fault standard adopted, 18, 122, 123,
438

Builders and Contractors
See also Accepted Work Doctrine;
Independent Contractors
economic loss and economic loss
rules
downstream homebuyer’s claim
against contractor, 651
landowner’s claim against contrac-
tor barred by, 615, 653
negligent design increases
contractor’s costs of work,
611, 614, 615, 647, 651, 686
misrepresentation claims, 667
pollution interfering with
contractor’s work, 647
false claims against the government,
Qui Tam liability, 662
governmental immunity shared, 352
landowners’ immunities to suits by
entrants applied to, 273
products liability, defects in construc-
tion, 478
repair or dangerous condition, risks
assumed, 362
responsibility for safety
shifted to contractor, 362
shifted to landowner, 213
statute of repose, 244

Burden of Proof and Persuasion

See also Defamation; Interference
with Contract; Products
Liability; other particular torts
or topics
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Burden of Proof and Persuasion
—Cont’d

affirmative defenses generally, 23

burden of persuasion or production,
165

circumstantial evidence, 166

civil rights probable cause issues, 78,
97

clear and convincing evidence stan-
dard, 165

comparative fault, contributory
negligence, 218

directing a verdict for a party having
the burden, 164

meanings and effects, 22, 165, 167

negligence cases generally, 22

preponderance of evidence, 165

presumptions and, 167

Business Opportunities

See Economic Loss Rules; Interfer-
ence with Contracts; Interfer-
ence with Economic Opportuni-
ties or Interests

Business Torts
See Economic Torts

Capacity or Incapacity
See Mental Disability

Captain of the Ship Doctrine
vicarious liability generally, 434
res ipsa loquitur, as explanation of

certain cases, 174, 306

Caregivers and Custodians
See also Fiduciaries; Nursing Homes
and Other Residential Care
Facilities; and particular topics
such as Schools
affirmative protection required of,
when, 408, 419
day care, duty or breach, 172, 174
duty to
act affirmatively, 408, 419
protect from third persons, 413,
418, 419

protect those in care from their
own fault, 224, 225, 320, 418

provide for medical care, 79
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Caregivers and Custodians—Cont’d
elder abuse and nursing homes, 320
foster homes, 419
governmental caregivers, 344
intentional infliction of emotional

distress
interference with parental custody,
603
jailer
duty to protect prisoner, 418, 130,
214,224
duty to provide prisoner medical
attention, 79, 408
medical needs of prisoners, 79
negligent licensing or inspection of,
345
res ipsa loquitur
caregivers generally, 172, 174
medical malpractice, 305, 306

Carriers
See Common Carriers and Public
Utilities
Carroll Towing Risk-Utility Analysis

See Risk-Utility Analysis of
Negligence

Cattle
See Animals; Strict Liability

Cause in Fact, see Factual Causation

Certainty
test of intent, 29

Charities
immunity of and its modification, 360

individual good deeds, immunity or
not, 361

Child Abuse

See also Children; Family; Sexual
Torts

clergy abuse, 268

investigation of reports, duty to, 325,
345, 413,418

reports, duty to make, 147, 158, 345

negligence claim for, objective stan-
dard, 34, 35

parental privilege to discipline, 104,
358, 359
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Children
See also Child Abuse; Family;
Prenatal Injury, Sexual Torts
abducting, enticing, or harboring, 603
adult’s failure to provide vehicle
restraints, 231, 489
assumption of risk by or for, 234, 235
child custody, interference with, 603
child’s consent to kidnapping by
noncustodial parent, 109
clergy sexual abuse, 268
comparative fault or contributory
negligence of
standard of care, 219, 224
trespassing children, 277
consent, 109
dangerous, parental duty to control,
421
day-care injury, res ipsa loquitur, 172
discipline, subject to, 104, 358, 359
duty owed to by those who have
custody, 418
duty to warn children of pedophilic
husband, 421
fire-setting, standard of care or
immunity, 30, 137
fire, appreciation of danger, 277
incapacity
for consent, 109
for intent, 30
invitees, licensees or trespasser on
land of another, 277
negligently inviting child into danger,
423
noncustodial parent kidnapping, 109,
603
organ donation, 110
parents’ consent for, 110
parents’ duty to protect child or fetus,
366, 408, 418
rule of sevens, 136
sexual relations, minor’s consent to,
109, 237
sexual abuse; statute of limitations,
247
standard of care
adult standard, 137
child standard, 134, 135
rule of sevens, 136

Children—Cont’d
statute of limitations, tolling for or
not, 246, 247
statutes, violation of, 134, 156
torts, liability for generally, 30
trespass to land by, 277
violation of statute, effect, 134, 156

Chiropractors
standard of care, 298

Circumstantial Evidence
See Evidence; Res Ipsa Loquitur

Civil Damage Acts
See Alcohol and Substances of Abuse

Civil Law
American states influenced by, 17
bona fide purchaser in, 72
common law contrasted, 18
mental disability or insanity, 131

Civil Rights and Civil Rights Torts
See also Discrimination
Generally, 75-79, 353-355, 419
arrest, 76
color of state law requirement, 75
common law torts as civil rights

violations, 75, 78

custody or care, duty to persons in,
419

defamation, no action for, 541
due process of law, 76

duty to protect, 78

Eighth Amendment claims, 79
equal protection of the laws, 76

excessive force, Fourth Amendment,
77
foster homes, public entity’s
responsibility, 419
Fourteenth Amendment claims, 76
Fourth Amendment claims, 77
gender motivated violence
discriminatory law enforcement,
76
state and local entities and employ-
ees, 354, 355
immunities, 75, 354-356
malicious prosecution and, 597, 598
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Civil Rights and Civil Rights Torts
—Cont’d
military personnel, constitutional
violations by, 338
municipalities, requirement of policy
violating federal rights, 355
officers inviting media into plaintiff’s
home, 106
perjured testimony, no civil rights
claim for, 585
prisoners and persons in custody, 79,
419
privacy, intrusion, 580
probable cause, burden of proof, 78,
97
proximate and factual causation in,
198, 209
public entities’ or officers’ liability,
354, 355
school’s discipline of child, excessive
force, 104
Section 1983 actions, 75
seizure of person, Fourth Amend-
ment, 77
state and local
employees, 354
public entities, 355
statutes, 75
transferred intent or extended liability
in, 78
trespass, officer inviting media into
plaintiff’s home, 106

Civil Recourse Theory

corrective justice, fault and, 11

Clergy and Church Liability

See also Religious Freedom

Generally, 329-332

alienation of affections or criminal
conversation, 331, 389, 602

assent to rules by clergy, members or
parishioners, 542, 552

church vicarious liability, 429

consent obtained by abuse of
relationships, 113, 270

generally, 268

seduction of plaintiff’s spouse,
331, 602
counseling, 330, 331, 332
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Clergy and Church Liability—Cont’d
defamation

church membership as consent to
church’s rules, 542

liability and Constitutional protec-
tions, 552
emotional harm from sexual activity
with spouse, 389
false imprisonment, 30
fiduciary duty theory of liability, 268,
332
financial misconduct, 329
First Amendment and, 268, 331
fraud securing consent, 113
malpractice in counseling
generally, 330
alternative theories in sexual
exploitation, 332
negligent hiring, retention, or
supervision, dangerous clergy,
113, 268, 329, 331, 332
punitive damages, 270
sexual torts of clergy
generally, 113, 268, 329-332, 602
alienation of affections, 331, 389,
602
consent to, 113, 270
emotional harm, sexual activity
with plaintiff’s spouse, 389
vicarious liability for, 429
suicide caused by religious counsel-
ing, 330
tort liability generally, 329

Collateral Estoppel
establishing a fact by, 166, 167

Collateral Source Rule

damages not reduced by collateral
payments from others, 482

Commercial Loss Rule

See Economic Loss Doctrine and
particular torts such as Misrep-
resentation

Common Carriers & Public Utilities
See also Bailments, Conversion
burden shifting, 265
common carrier defined, 263
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Common Carriers & Public Utilities

—Cont’d
contractual limitations on liability,
69, 260
duty of or to
accept all passengers and goods,
98, 263
civility, 48, 383
delay, proximate cause, 205
emotional distress, 383
passenger defined, 263
personal injury to passenger, 262
private carriers distinguished, 263
res ipsa loquitur, 265
shipped goods, 260
standard of care owed passengers,
262
strict liability, 260, 352, 437, 446
third persons, protecting from, 264
trespass, right to use common carrier
and public utility, 101

Common Law

civil codes compared, 18
reception of English common law,
120

state tort law as, 1

Community Property

vicarious liability and, 435

Comparative Fault or Responsibility

(Including Contributory
Negligence)

See also Apportionment of
Responsibility; Assumption of
Risk; Contribution

Generally, 218-231

affirmative defense, as, 218

aggregation of defendants’ fault, 222

alcohol providers and, 424

all or nothing after comparative fault,
223-226, 228

antecedent fault of plaintiff, 224, 314

assumed risk and, merging with, 237

attorney malpractice, comparative
fault of client, 726

attractive nuisance and, 277

avoidable consequences

comparative fault regimes, in, 230

Comparative Fault or Responsibility

(Including Contributory
Negligence)—Cont’d
avoidable consequences—Cont’d
rule distinguished, 229
seatbelt cases, in, 231
bailments, 73
burden of proof, 218
calculating awards
aggregating fault of multiple
defendants, 222
assigning shares of responsibility,
221
avoidable consequences, 229-231
comparing non-party fault, 495
counterclaims and setoffs, 222
damages reduced in proportion to
fault, 218, 221
factors in, 221
immunity of some parties, 495
multiple-actor cases, 222
persons whose fault is counted,
495
setoffs, 222
caregivers and custodians; compara-
tive fault no defense, 224
causally related fault compared, 221
child plaintiffs, standard of care, 219,
224
child trespassers, and, 277
comparing cause vs. comparing fault,
221
comparing unjustified risks, 221
consortium claims, effects, 218, 392
contribution and, 490
contributory negligence
exceptions to complete bar rule,
225
traditional rule of, 218
conversion cases, 73
counterclaims and setoffs, 222
crashworthiness cases, 192-197, 471
custom as evidence on issue of
plaintiff fault, 224
damages reduced in proportion to,
218
derivative claims, 218
development of comparative rule
approach, 220
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Comparative Fault or Responsibility
(Including Contributory
Negligence)—Cont’d

directing verdict for party with

burden of proof, 219

discovered peril, 225

duplicative precautions, 224

duty
new duty not imposed by compara-

tive fault rules, 223
plaintiff self-care duty
generally, 219
inapplicable, when, 224
plaintiff’s own fault, defendant’s
duty to protect against, 224,
225
seatbelts, to use or not, 231

emergency doctrine, 219

employer’s workers’ compensation
immunity and, 506

exceptions to rule charging plaintiff
with, 225

factors in estimating shares of fault,
221

factual causation rules apply, 219

Federal Employers Liability Act
adopting, 26, 146,

fiduciary breach, 672, 726

foreseeability to the plaintiff, 219

history of, 220

illegal acts of plaintiff, complete bar

applied, 228
immune persons, comparing fault of,
495

imputed contributory fault, 416

informed consent cases, 311

intentional torts, 220, 227, 497

joint and several liability in modified

comparative fault, 222

judge and jury, 219

last clear chance
after adoption of comparative fault,

226
under complete-bar rule of contrib-
utory negligence, 225
legal malpractice cases, 726
loss of a chance and

medical malpractice, patient’s fault,
314

Index-12
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Comparative Fault or Responsibility

(Including Contributory
Negligence)—Cont’d
mentally disabled persons, 130, 219,
224
misrepresentation cases, 220, 672
modern rule of reduced damages
award, 218
modified systems
generally, 220
aggregations of negligence, 222
multiple actors causing harm, gener-
ally, 222
negligence rules applicable, 219
negligent entrustment cases, in, 422
nonparty fault, compared or not, 495
nuisance cases, in, 220
open and obvious danger;
distinguishing other doctrines,
223
plaintiff no-duty rules, 224
plaintiff’s own wrong, 228
plaintiftf’s right to act as negativing
comparative fault, 224
pre-injury precautions to minimize
effect of injury, 230
products liability claims generally,
470
proximate cause
plaintiff’s conduct as sole, 215
plaintiff’s conduct not a, 223
rules apply to plaintiff fault, 219
punitive damages, effect on, 484
pure and modified systems of, 220
reduced damages under modern rule
generally, 218
calculation of damage reduction,
221
res ipsa loquitur and, 175
rescue, 219
risk-utility approach in, 219
risk allocated solely to defendant,
when, 223-227
rule of comparative fault, 218
scope of plaintiff-responsibility, 219,
223
seatbelts, failure to use, 231

standard of care applied to plaintiff,
219
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Comparative Fault or Responsibility

(Including Contributory
Negligence)—Cont’d
strict liability, in, 220, 446, 496
superseding cause, plaintiff’s fault as,
215
terminology, 218, 221
willful, wanton, or reckless torts, 225
workers’ compensation, not limited
by, 503
wrongful death cases, in, 378

Comparative, International and

Transnational Law
See also Terrorism

defamation, foreign judgments, juris-
diction or law, 518

immunity of foreign sovereigns, 334
sources of tort law, 1
terrorist acts abroad, liability for, 334

Compensation Systems

See also Workers’ Compensation;
Social Security Disability

alternatives or supplements to tort
liability generally, 15, 503-511

criticisms of tort law, 502
government created funds, 510

National Childhood Vaccine Injury
Act, 511

no-fault auto insurance, 509
Social Security disability, S08

taxation of harm causing industries to
create compensation fund, 511

terrorist attack fund, 510
workers’ compensation, 503-507

Compliance with Statute

defense rejected generally, 249
federal preemption and, 250

Computers

computer or software, electronic lock
out as conversion, 67

electronic invasions or effects on
operations, 710, 712

internet providers, defamation,
liability or immunity, 522, 543

Concurrent Tortfeasors

contemporary understanding of the
term, 192

Condemnation

See Taking of Property for Public
Use

Consent

See also, Informed Consent,
Therapists and Counselors

Generally, 105-116

abuse of power or position, obtained
by, 113

act consented to, not consequence,
108

actual vs. apparent, 106

affirmative defense, when, 105

attorney’s sexual relations with cli-
ent, 113

barring claim, summary, 105

battery cases, 34, 35

burden of proof, 105

capacity to, 109

clergy’s sexual activities, effect of
putative consent, 113, 270

conditions upon, 108

conduct or custom expressing, 106

crime, to, effect, 116

defamation, absolute defense, 542

duress or coercion, effect on, 112

emergency substituting for consent,
115

exceeding, 108

fiduciary duties, effect on, 113, 698

Fourth Amendment violations, 105

fraud, induced by, 111

illegal act, 116

implication of by conduct or custom,
106

incapacity and, 109

informed consent, see Informed
Consent, this Index

irrevocable; license coupled with an
interest, 108

manifestation
generally, 106
mistake, relation to, 111
rationale for protection, 106

Index-13



Consent—Cont’d
medical battery and informed
consent, 114
medical procedures, doctor’s HIV
infection, 108
medical treatment, right to reject,
109, 307
minors, by, 109
misrepresentation or mistake, effect,
111
objective manifestation sufficient,
105, 106
parents’ or guardian’s on behalf of
minor or incompetent, 109
physician’s sexual relations with
patient, to, 113
revocation, power of, 108
scope, 108
sexual relations
consent generally, 105
employee’s consent, 112
minor’s consent, 109, 237
sexual harassment and, 113, 430
subjective uncommunicated consent,
106, 107
termination, 108
third person, consent by or for, 110
trespass to land, 49

unforeseeable consequences
included, 108
unmanifested consent, 107

Consortium Loss
See also Emotional Harm
Generally, 392

damages caps under tort reform
statutes, 486

defamation cases, 530
derivative claim or not, 218, 339, 506
emotional distress, species of, 392

fault of injured person affecting claim
for, 218, 392

persons entitled, 392
parents’ claim preempted, 424

service member’s spouse’s claim,
339

unmarried domestic partners, 376,
392

wrongful death cases, 375
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Consortium Loss—Cont’d
wrongful pregnancy cases, father’s
claim of, 370
zone of danger rules inapplicable,
392

Conspiracy or Concert of Action

civil rights, private actors conspiring
under color of law, 75, 354

drag racing on public streets, 435

factual causation and, 193

interference with own contract by,
635

joint and several liability, 435, 488,
493, 498

Constitutional Torts
See Civil Rights

Contractors
See Builders and Contractors; Eco-
nomic Loss Rule

Contracts or Undertakings

See also Assumed Risk; Bad Faith;
Contractual Limitations on
Liability; Duty; Economic Loss
Rules; Interference with
Contract

assuming another’s duty of care, 412

attorney malpractice claims, tort or
contract, 718

bad faith breach tort action generally,
700

bailments, 68-70

contract-tort comparisons or distinc-
tions, 5

implied covenant of good faith and
tort liability, 700

landlord’s contract to repair, effect,
281

parties’ expectations shaping tort law,

promissory estoppel creating duty to
act, 411

third persons, creating duty to or not,
412
undertakings, express or implied
creating tort duties, 410, 412
emotional distress cases, 395, 396
scope of undertaking, 410
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Contractual Limitations on Liability

See also Assumed Risk; Economic
Loss Rules; Shifting
Responsibility

assuming risk by contract, 232-234

bailees, 69, 70, 713

carriers, 265

exculpatory contracts or clauses, 69,
232-234, 265, 683-685, 713

fiduciaries, 698

misrepresentation cases, 683-685
products liability, 449, 472

public utilities, 234

shifting responsibility by, 213, 232

Contribution Among Tortfeasors

See also Apportionment of
Responsibility; Indemnity;
Release

Generally, 488-492

claim after settlement, 491

common liability requirement, 489

comparative fault vs. equal shares
measure of, 490

credits to nonsettling tortfeasor, 491

equitable indemnity, 489

history, 489

immune co-defendant, 495

intentional tortfeasors

apportionment or not, 487, 496,
497
contribution in favor of, 489
indemnity against in several
liability system, 497
measures of contribution, joint and
several liability, 490

modified comparative fault system,
in, 490

settlement, protections for settling
and non-settling tortfeasors, 491

statute of limitations, 489

strictly liable tortfeasors, among, 489

tortfeasor vs. workers’ compensation
employer, 489, 506

Contributory Negligence

See Comparative Fault or
Responsibility

Conversion

See also Bailments, Trespass to Chat-
tels
Generally, 61-74
acquiring possession, 65
action on the case for trover, 59
agent’s liability
generally, 62
privilege for storage or transport,
65
alteration, destruction, damage of
goods, 65
auctioneer’s liability, 62
bailees
converting, 67
option to sue in tort or contract, 71
bailment contracts
effects generally, 68-71
provisions protecting bailee, 69
public policy limitations, 70
benefit to defendant unnecessary for
liability, 62
body cells or tissue, 63
bona fide purchasers
generally, 72
purchaser from one who lacks
capacity, 109
carriers, shipped goods, 260
civil rights claim for, 75
comparative fault, 73
computer intrusion, 712
consent of plaintiff negating, 64
contract and
carriers, 260
innkeepers, 261
intangibles converted, 713
effects in bailments, 68-71
control required to establish, 64
copyright and, 709, 734
creditors converting, 66
damages, 73
dead bodies, 63
debt, nonpayment, 72
definition, 64
demand and refusal, 67
dispossession as, 65

documents evidencing or embodying
aright, 63, 709-711
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Conversion—Cont’d

economic loss rule and
generally, 71, 713
carriers, 260
elements, 61
extended liability for, 65
factors in determining, 64
forced sale, as, 64
good faith irrelevant, 62
historical development, 59
information taken, 712
intangibles, 63, 72, 709-713
intellectual property
generally, 709-713
non-conversion actions for
infringements, 736-741
intent required, 62
key converted converts chattel it
controls, 67
lien asserted not itself conversion, 66
limiting liability by contract, 70
lockouts, 67
means and methods of committing,
65
mistake, effect, 62, 64, 67
money and accounts, 63, 72, 711, 713
motive irrelevant, 62
negotiable instruments, 63, 710
nondelivery or misdelivery, 67
nonpayment of debt, 72, 713
officers
mishandling of arrestee’s funds as,
67
seizing wrong property, 66
oil, conversion by slant drilling, 63
other torts and, 709, 712
pledged property, 67
possession as basis for claim, 61
property issues vs. tort issues, 61
property subject to conversion, 63
punitive damages, 73
purchaser from thief as converter, 71
real property excluded, 63
remedies, 73
replevin, 73
repossession of goods from default-
ing buyer, 66, 91
restitution of defendant’s gains, 73
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Conversion—Cont’d
return of converted chattel, 73
sale or disposal, 65
statute of limitations, 74
substantial interference required, 59
tangible property requirement
use or interference, 65
waiver of tort and suit in assumpsit,
73
warehouseman, 61, 65
wrongful levy, 66

Copyright
rights of authorship in tangible
works, 741

Corrective Justice
tort law, in, 11

Covenant Not to Sue
release and, 491

Creditors

See also Wrongful Attachment or
Levy

abuse of process by, 594

conversion by generally, 66

conversion of creditor’s lien interest

conveyance to defeat rights of, fraud,
662

harassing debtor, emotional distress
action, 386

misrepresentation, reliance on
debtor’s audit, 667

repossession of goods by, 66, 90, 91

wrongful death recovery of debtor
not subject to claims of, 376

Crime
consent to, effect on tort claim, 105,
116
duty to protect others from, generally,
415-417
foreseeability of, 159, 209, 416, 417
tort and distinguished, 4

Criminal Conversation

See Alienation of Affections and
Criminal Conversation

Cruel and Unusual Punishment
civil rights actions, 79
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Cujus est solum ejus est utque ad
coelum
trespass to land, airspace rule, 54

Custody

See Caregivers and Custodians; Fam-

ily
Custom

Generally, 178-182

ambiguities in, 180

battery, touchings consistent with
social usage, 34

consent implied from, 106

conversion action expanded in accord
with, 63

defamation cases, use in, 565

duty undertaken, evidence of, 410,
411

expectation created by, 182

feasibility of safety, as evidence of,
179, 457

foreseeability of harm, as evidence
of, 179

industry custom in products cases,
473

interpreting custom, 180

jury instructions on and standard of
care, 179

limitations on use of, 180

livestock trespass or rights affected
by, 438

medical standard of care set by or
not, 283, 292, 293

negligence, aid in determining, 178

nuisance cases, 401

pleading required or not, 178,

privacy right, custom bearing on
expectation of privacy, 580

reasonable care, evidence bearing on,
178

reliance on, 182

risk-utility weighing vs., 162, 180

sports and games, in, 182, 240

standard of care vs. evidence, 178

strict liability in land cases,
relevance, 441

sword or shield, as, 179

to violate statute, 156

uniform practice, 180

Damages

See also Apportionment; Contribu-
tion; Indemnity; Punitive Dam-
ages

Generally, 479-486

assault, 47

attorney malpractice, 729-731

avoidable consequences, 230, 231

bad faith breach of contract, 702

battery and trespassory torts gener-
ally, 45-48

benefits or direct benefits rule, 371,
482

caps, 486

collateral source or benefits rule, 482

comparable awards, 479

comparative fault calculations, 218,
221

consortium claims, capping statutes’
effect, 486
continuing trespass or harm, 57
constitutional rights, invasion of, 480
conversion
generally, 73
promissory notes, 710
defamation, 574
direct benefits from injury, 482
disfigurement, 479
earnings or earning capacity lost, 479
economic torts, distress exclusions,
382
elements of recovery in personal
injury cases, 479
emotional distress
duplicating damages, 384
stand-alone damages, 381, 382
enjoyment of life lost, 479
false imprisonment, 45, 47
future losses
recoverable, 479

fixing a loss period and reduction
to present value, 482
gains or savings resulting from
injury, 482
hedonic, 479
inflation adjustments, 482
interest, prejudgment, 482

Index-17



Damages—Cont’d
interference with contracts and
opportunities, 644
malicious prosecution, 596
medical, medical monitoring, and
other expenses, 479
mental or physical pain, 479
misrepresentation cases, 687-694
negligence cases, required in, 120
nominal, 479
nuisance, 404
offsets for benefits, 370, 371, 482
pain and suffering
generally, 479
elder care or abuse claims, 325
survival actions, 372, 373, 479
parasitic damages, 381
permanent trespass or harm, 57

personal injury, compensatory dam-
ages elements, 479

present value, future loss reduced to,
482

property harms
generally, 481
continuing, permanent or
temporary, 57

punitive damages, see Punitive Dam-
ages, this Index

required element in negligence cases,
183

restitution of gains distinguished, 479
survival actions, in, 372, 373

tax savings resulting from injury, 482
tort reform limits on, 486

trespass, 56, 57

trespassory torts, recovery without
harm, 17, 120

Warsaw Convention, 147, 265
who-caused-the-harm issue, 184

wrongful birth, life, or pregnancy,
370,371

wrongful civil litigation, 596
wrongful death, 374, 375

Dangerous Occupations

eliminating duty of care to those in,
see Professional Risk-Takers
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Dead Bodies
conversion and, 63
emotional distress at handling of, 383

Deadly Force

arresting officer, retreat not required,
81

civil rights torts, 355

constitutionality of statute authoriz-
ing, 93

criminal statutes affecting, spring
guns, 87

defense of property, 86

execution of a warrant, in, 93

life vs. property, 88

self defense, 80, 81

statutory privilege for landowners,
228,273

Death
See also Wrongful Death
defamation of the dead, 532

Deceit
See Misrepresentation

Defamation
See also Injurious Falsehood; Privacy
Generally, 516-577
abuse or loss of qualified privilege,
550
actual malice, 555
ambiguity
judge and jury, 526
libel per quod, 535
association rights, effect on defama-
tion claims, 553
bigotry
group defamation, in, 531
imputations appealing to, 525
imputations of, 572
burden of proof

clear and convincing standard,
552, 555, 560 564

privilege issues, 544, 550
truth or falsity, 533, 537, 568
civil rights violation, defamation not
actionable as, 541
clergy, liability for, 552
colloquium, 535
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Defamation—Cont’d

Communism, imputation of, 525
complaint to police, 539
consent to, 542
constitutional rules
generally, in summary, 519
actual damages, when required,
556, 558
actual malice, 555
bases for, 558
clear and convincing evidence, 555
common law privileges, impact on,
551
expert testimony in, 526
fault required
generally, 554, 555
tests and proof, 564
First Amendment speech and
religion clauses generally,
552
negligence or some fault require-
ment, 565
opinion, see opinion, this topic
media defendants, constitutional
protections limited to, query,
564
private person plaintiffs
fault, proving, 565
issues of no public concern, 557
issues of public concern, 556,
558
provably false statement require-
ment, 568
public figures
all purpose public figures, 562
knowing or reckless falsehood
requirement, 555
limited purpose public figures,
561
retirement from public figure
status, 563
who are, 560
public officials
knowing or reckless falsehood
requirement, 555
who are, 559
ridicule and satire, 572
truth or falsity, burden of proof,
568

Defamation—Cont’d

context, interpreting meaning, 526
corporations, of, 532
credit reports, 536
criminal libel, 517
criminal offense,
imputation of generally, 525
slander per se, 534
damages
actual harm
special damages distinguished,
574
when required, 556, 558
constitutional limits on presumed
and punitive, 574
emotional harm without
reputational loss, 574
libel-proof plaintiffs, 575
pecuniary loss required, slander
and libel per quod, 534, 535
plaintiff’s bad reputation affecting,
533,575

presumed at common law in libel
cases, 519, 534

punitive, 574
slander, special damages required,
534
special damages, actual harm
distinguished, 574
dead, defamation of, 532
debts unpaid, imputation, 525
deceased persons, of, 532
declaratory judgment, 577
defaming plaintiff by
defaming a group, 531
defaming others, 530
defamatory content
examples, 525
jury question, 524
required, 524
defamatory on its face, libel per quod
rules, 535
discovery, 573
discrimination cases, in, 547
distributors distinguished from
publishers, 522

elements, common law and
constitutional generally, 519
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employer references
consent, 542
self publication, 523
employer retaliation for imputation of
discrimination, 547
employer’s defamatory discharge,
523
excessive publication, 550
executive branch business, 541
extrinsic evidence
identifying plaintiff, 528
libel per quod, facially non-defam-
atory statement, 535
meaning shown by, 535
fact vs. opinion, see opinion, this
topic
fair comment, 567
Fair Credit Reporting Act, 536
fair report privilege
generally, 533, 548
inaccuracy destroying, 550
false light privacy and, 582
falsehood, element of the plaintiff’s
case or not, 533
falsity, see also truth, this topic
truthful statements implying false-
hoods, 566
when required, summary, 519
fault, when required, summary, 519,
554
Federal Tort Claims Act, claims
excluded, 341, 541
fiction, 529
Firestone and Wolston cases, 561
First Amendment, see constitutional
rules this topic
free speech
basis for restrictions on defamation
recovery, 552
petitioning activity, 553
Gertz v. Robert Welch rule, 556, 558
government entities as plaintiffs, 532
group defamation, 531
history, 517
Hustler Magazine v. Falwell case,
572
immunities, 539
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Defamation—Cont’d

implied falsehood from true state-
ments, 566

improper purpose, defeating some
common law privileges, 538

inaccuracy in reporting public
proceedings, 548

incompatibility with trade, business
etc., imputation of, 534

injunction against, 576

injurious falsehood distinguished,
656, 663

innuendo, inducement and col-
loquium, 535

instructions, 573

interference with contract, overlap,
518, 617

international aspects, 518

internet communications, 522, 543

interpretation, 526

judge and jury, 526

judicial action rule, 548

judicial and quasi-judicial proceed-
ings privileged, 539

jury, defamatory content, 524

knowing or reckless falsehood, proof
of, 582

legislative business, 540
libel
defined generally, 518
examples, 534
per se and per quod, 535
slander distinguished, 534
libel-proof plaintiffs, 575
libraries, newsdealers, 522
lien records, in, 547
literal words and implications, 526
loathsome disease, imputation of, 581
malice at common law, 550
malice under constitutional rules, 555
matrix of constitutional speech
protections, 558
meaning of publication, interpreta-
tion, judge and jury, 526
motive, effect on common law privi-
lege, 544
multi-state, 518
name-calling, 572
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Defamation—Cont’d

negligence and other fault, when
required, 565

negligence claims for reputational
harm, 516, 517, 649

negligent publication, 520

negligence, risk-benefit analysis, 565

neutral reportage of news, 549

New York Times v. Sullivan Case,
555

newsworthiness, 549
novels, fictional character as defama-
tion, 529
of and concerning requirement, 527
opinion
common law, 567,
constitutional protection, 568
distinguishing opinion from fact,
570
implying facts or provably false
statements, 569
name calling, rhetorical hyperbole,
satire, 572
not provably false, 568
state-law protection for, 571
other torts and, 518, 617
perjury, 539
Peter Zenger’s Case, 517
pleadings, report of defamatory, 548
police officers as public officials, 559
presumptions, common law, 519
privacy claims and, 582
private person plaintiffs generally,
556
privilege
absolute
generally, 539
burden of proof, 544, 550
consent, 542
executive branch, 541
internet communications, 543
judicial and quasi judicial
proceedings, 539
legislative business, 540
abuse and loss of, 550
common interest privilege, 547
consent to publication, 542

Defamation—Cont’d

privilege—Cont’d
constitutional impact on common
law privileges, 551
neutral reportage, 549
pleadings, report of, 548
qualified
generally, 544
fair report of public documents
or proceedings, 548
interest privileges generally, 545
public interest privilege, 546
self interest, common interest,
others’ interest, 547
procedural incidents generally, 573
professional incompetence, imputa-
tion of, 534
professional standard of care, 565
public figures
all-purpose public figures, 562
knowing or reckless falsehood
requirement, 555
limited-purpose public figures, 561
retirement from public figure
status, 563
who are, 560
public interest privilege, 546
public officials
knowing or reckless falsehood
requirement, 555
who are, 559
ridicule and satire, 572
truth or falsity, burden of proof,
568
public records and proceedings, privi-
lege to report, 548
publication
disseminators vs. publishers, 522
failure to remove, 520
intent and negligence, 520
internet communications, 522
privilege analysis as alternative,
523
repeaters, 521
requirement of, 520
self publication, 523
third person required, 520
transmitters, 522
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punitive damages, 554, 574
racism, appeal to or imputation of,
see bigotry, this topic
radio publishers, 522
rape victim, imputation that plaintiff
was, 525
reference to the plaintiff
identification of plaintiff, evidence
and inference, 528
required, 527
reform proposals, 577
remedies
damages generally, 574
injunction, 576
restitution (disgorgement), 576
repetition, liability for, 521
reply, right of, 576
report of public proceedings, 548
reputational harm, semi-exclusive
law of, 516, 517, 649
restitution, 576
retraction statutes, 576
rhetorical hyperbole, 568
ridicule, 572
right of reply, 576
right-thinking people, 524
satire, 572
scope, 516
Sedition Act, 517, 532
self-interest privilege, 547
self-publication compelled, 523
sexual misconduct, imputation of,
525
single publication rule, 573
slander and slander per se, 534
SLAPP suits and anti-SLAPP
statutes, 553
standard of care, professional vs. rea-
sonable person, 565
special damages (pecuniary loss)
required, when, 534, 535
Star Chamber, 517
statute of limitations, 573
strict liability at common law, 519
summary judgment, 573
survival of action for, 532
teachers as public officials, 559
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telephone and telegraph companies,
522
third persons, defamation of as defa-
mation of plaintiff, 530
transmitters, 522
truth or falsity
burden of proof
common law, 533
constitutional rules, 568
“‘defense’’, 537
fair report and, 533
libel-proof plaintiffs, relation to,
575
literal truth, embedded falsity, 533
opinions or value judgments, 567-
572
reputation distinguished, 533
substantial truth sufficient, 533
true statements implying false-
hoods, 566
typographical errors, 565
Uniform Correction and Clarification
of Defamation Act, 577
unnamed plaintiffs, 528
veggie libel or Sirloin Slander, see
Injurious Falsehood
workers’ compensation excluding
recovery for, 506
Zenger’s case, 517

Defense of Property

See also Repossession of Property
Generally, 86-91

battery, conversion, or trespass in, 86
deadly force

dwelling place, deadly force
defending, 86

impermissible generally, 86, 87
threat of, 86
defense of possession, 86
negligence law and, 89
others’ property, 86

plaintiff’s own wrong, founding claim
on, 88, 228

recovery of property distinguished,
86

spring guns, traps, vicious dogs,
87-89



INDEX

Defense of Property—Cont’d
statute authorizing deadly force,
constitutionality, 94
third persons injured in, 85

Deterrence
loss of deterrence effects in non-tort
systems generally, 15, 509
goal or effect of tort law generally, 14
insurance and, 27

Detinue
writ of, conversion and, 59

Dignitary Harms or Torts

See also Economic Torts and particu-
lar tort topics such as Defama-
tion; Privacy

Generally, 512-514

Disability, Physical
See also Mental Disability or
Incapacity

care owed by or to persons with, 129,
225

facilities adapted to required, 333

prisoners, civil rights, 79

sexual torts against disabled; vicari-
ous liability for, 321

social security payments, 508

standard of care, physical disability,
129

undertaking care for, 419

Discipline
military discipline privilege, 103
parental privilege, 104, 358, 359

schools, privilege to discipline
students, 104

Disclaimers
See Contractual Limitations on
Liability
Discrimination

See also Employment and Employ-
ers; Sexual Torts

accusation of, anti-retaliation statutes,
547

boycott to protest, 632
civil rights claims for, 75

Discrimination—Cont’d

domestic violence victims, civil
rights claims, 355

emergency medical treatment, 317

emotional distress inflicted by, 387

employment, 113, 430, 706

public accommodations, public utili-
ties, 101

punitive damages for, 483

schools, 333

sex discrimination, duty to prevent,
419

sexual discrimination and harass-
ment, see Sexual Torts, this
Index

tort reform statutes, disparate impact
on classes of victims, 482

vicarious liability for, 430

workers’ compensation, discrimina-
tion or sexual harassment, 503,
507

wrongful discharge, 703

Disease
AIDS/HIV exposure, 394
chiropractor’s duty to recognize and
refer, 299
contagious or infectious, physician’s
duty to warn, 211

disclosure, invasion of privacy, 581
fear of, emotional harm, 394

medical monitoring damages awards,
479

mistake affecting consent, 111

negligent spread of sexually transmit-
ted disease to spouse, 357

physician’s duty to disclose patient’s
or own disease, 310

physician’s duty to protect from
spread, 288-290, 423

preexisting, effect on tort liability,
195

necessity privilege to prevent spread
of, 118
sexually transmitted disease
action by victim, 387
caregiver’s liability for transmis-
sion by others, 413
mistake, effect, 29
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Disease—Cont’d
sexually transmitted disease—Cont’d
spousal immunity, 357
victim barred for illicit sex, 111,
228
spread of, duty to downstream
victims, 421
statute of limitations, accrued claim,
prospective disease, 248
workers’ compensation, 505

Disgorgement
See Restitution

Disparagement
See Injurious Falsehood

Divorce

effect on tort claims between spouses,
359, 386

Dogs
See Animals

Domestic Partners
See Family

Dram Shop Statutes
See Alcohol and Substances of Abuse

Drugs
See Alcohol and Substances of Abuse

Due Process of Law
See also Civil Rights and Civil
Rights Torts

civil rights claims for violation, 76
custodians’ duties of care under, 418
damage caps, constitutionality, 486
defamation by official, not violation
of, 541
discharge from public employment
without a hearing, 355
entitlements protected by, 419
foster home placement, 419
high-speed police chases, 76
negligence of official insufficient to
show violation of, 76, 355

placement in dangerous foster home,
419

pre-trial seizure of property without
hearing, 73
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privacy, intrusive invasion as viola-
tion of, 580

prosecutions without probable cause,
597, 599, 600

public records sealed, due process
issue, 583

punitive damages limits imposed by,
485

sexual harassment as a violation of,
353,419

shocks conscience or deliberate indif-
ference tests of violation, 76,
419

state-created danger, 419

statutes of repose, constitutionality,
244

substantive, preference for specific
constitutional provisions, 76

taking of property for public use,
119, 334

Duress, Threats or Coercion
(Including Economic Duress)
consent, effect on, 112
economic duress
generally, 707
actionable threats, 708
false imprisonment by, 42
interference with contract by threats,
633
sexual harassment by, 113, 430

Duty

See also Duty to Act; Duty to Protect;
Economic Loss Rule; topics for
particular settings such as Land-
owners or Occupiers; Medical
Malpractice

Generally, 251-257

assumed or undertaken; emotional
distress cases, 395, 396

assumption of the risk expression of
no-duty rules, 235, 237

basis of in policy, justice and custom,
255

breach or negligence issue
distinguished, 253

carriers, common, expanded duties,
260, 262
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Duty—Cont’d

comparative fault, see Comparative
Fault, this Index

custom affecting, 179, 255

economic loss no-duty rules, 605-615

element of the prima facie case, 251

existence of duty, 255

expanded duties, 258-262

factors in determining or recognizing,
255

fetus, to, 359, 366,

foreseeability in duty determinations,
256

immunity compared, 252

innkeepers, 261

judge determines, 163, 251

jury role on negligence issue
undermined, 255

landowners, see Landowners and
Occupiers, this Index

maximizing plaintiff’s chances of
survival, when duty owed, 197

nature and standard of duty owed,
254

negligence or breach issue
distinguished, 253

obvious danger, effect on
defendant’s, 276, 455, 464

parent to child or fetus, 359
particularizing duties
confusing breach with duty, 253
Trespass on the Case, in, 121
plaintiff’s duty of self care, 219, 224
process issues, 253-255

professional risk-takers, duty to, 362-
365

proximate cause and, 214, 253

reasonable care, duty of generally
owed, 251

relationship of parties, action on the
case, 121

required to support claim, 251
scope of duty issue, 257

special relationships creating duty of
care, economic torts, 653

sports participants, limited, 239, 240
standard or measure of duty, 254

Duty to Act

See also Duty; Duty to Protect
Generally, 405-412
911 operators, 346
assuming duty of another, 412
Bad Samaritan statutes, 405
civil rights, affirmative duty, 419
confinement, duty to release from, 43
discontinuing aid, 409
Fourth amendment, no affirmative
duty under, 78
Good Samaritan statutes, 312, 409
created by
beginning to rescue or assist, 409
custody, 79, 214, 408, 418
increased risk, 407, 410
innocently causing or risking harm,
407
making matters worse, 409
special relationships, 408
inducing reliance by plaintiff, 410
promissory estoppel, 411
undertaking to act or assumption of
a duty, 410, 412
hospital’s duty to screen in emer-
gency, 317
no duty to act affirmatively
general rule and exceptions, 405
scope of the rule, 406
nonperformance of gratuitous
undertakings, 411
pharmacist’s, 328
special relationships, 408
suicide, custodian’s duty of care to
prevent, 214
termination or shifting of duty, 213,
232
third person, undertaking to another,
412
undertakings to act
generally, 410
attorney’s, 719
emotional harm cases, in, 396
fiduciary’s, 697
landlord’s, 417
maximizing chances in lost chance
cases, 197
physician’s, 285, 315
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Duty to Act—Cont’d

undertakings to act—Cont’d
scope of as limitation, 285, 287,
412
third persons, undertaking creating
duty to, 412

Duty to Protect

Generally, 413-424

alcohol providers, duty to protect
from patrons, 424

caretakers without custody, 419

children, civil rights claims, 419

children attracted to street vendor,
277, 423

civil rights liability, 419

colleges, duty to students, 416, 418

comparative fault where defendant’s
duty is to protect plaintiff, 224

control of others, no duty to gener-
ally, 413

control over danger creating, 422,
423

control over land or chattel creating,
422
custody as basis for, 418
creating or facilitating risk of injury
by third person, 414
criminal attacks, against, 416, 417
defendant’s relation to plaintiff creat-
ing
generally, 415-420
landowner’s duty to protect
customers, 416

defendant’s relation to dangerous
person creating, 421-424

employer-employee, 420
foreseeability of crime, 416
illegal drugs provider’s duty to
protect others or user, 421, 424

landlord-tenant, 417
landowner-evisitor, 416
negligent entrustment, 422
no duty generally, 413
parents’ duty to protect

child, 408, 418

others from child or family
members, 421
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Duty to Protect—Cont’d

physician’s duty to non-patients, 288-
291, 423

prisoner escaping, duty to protect
from, 346, 349

professional association; duty to set
safety standards, 423

relationship between defendant and
plaintiff creating, 415-420

relationship between defendant and
dangerous person, 421-424

schools, duty to protect students, 418

therapist, dangerous patients, 423

Easements

duty of care owed by holder of, 273,
279

interference with, 620

misrepresentation, buyer’s failure to
discover, 674

nuisance, easement to commit, 404

overflights, for, 54

trespass action unavailable to protect,
52

underground cables, for, 55

Economic Analysis

approach to tort law, 14
nuisance cases, 401, 404

risk-utility formula in negligence
cases, 160-162

Economic Duress

See Duress

Economic Loss Rules or Doctrines

See also Builders and Contractors;
Contractual Limitations on
Liability; Interference with
Contract; Interference with Eco-
nomic Opportunities and
Interests; particular economic
torts such as Misrepresentation

Generally, 605-609

agent’s nonliability, 651

bailment and, 71

blocking access to plaintiff’s busi-
ness, 647

contracting parties

generally, 613
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Economic Loss Rules or Doctrines

—Cont’d
contracting parties—Cont’d
commercial vs. consumer
contracts, 615
policies or rationales for rule, 614
scope and exceptions, 615
tort liability excluded, 613
construction industry, in, see Builders
and Contractors, this Index
conversion cases, 71, 713,
credit compromised, 650
design professionals, 651
domino effect, risk of indeterminate
losses, 612
economic loss defined, 605
environmental harm with economic
loss to plaintiff, 647
goods vs. services, 615

identity theft negligently enabled,
650

interruption of power supply, 647
market-based damages and, 688
misrepresentation

generally, 651, 667, 668, 686

designs relied on by third persons,
651

exculpatory clauses and, 686
market based damages and, 689
unrealized loss, 694

negligence
breaching contract, 652

generally insufficient for liability to
stranger, 611, 646
interfering with contract, 645-655
reputational harm causing stand-
alone economic loss, 646
rules of specific torts vs.
negligence, generally, 606
third person, toward, 610, 647
non-contracting persons, see strang-
ers, this topic
physician’s negligence causing only
economic harm, 286
product defect causing stand-alone
economic harm

negligence and strict liability
actions barred, 449, 615

Economic Loss Rules or Doctrines
—Cont’d
product defect causing stand-alone
economic harm—Cont’d
reputational harm to plaintiff from,
649
rationales, 612, 614
realized vs. unrealized economic loss,
694
rule summary, 608
scope, stand-alone economic harm,
605
special relationships creating duty of
care, 653
strangers
examples or patterns of, 610
negligent interference with
contract or opportunities, 646
non-liability for negligence, 611
rationales for rule, 612
transferred or single loss, 654
single or transferred loss, 634, 651,
654, 681
subsequent buyers of defective build-
ing, transferred loss, 651
terminology, 607
testing employees, negligence caus-
ing economic harm, 649
third persons harms, plaintiff suffers
loss, 610, 647
transferred loss or single liability,
651, 654
undertaking a duty of care, 646, 653

Economic or Commercial Harms
See Economic Torts

Economic Torts

See also Economic Loss Rules; par-
ticular economic torts such as
Bad Faith Breach of Contract;
Conversion; Copyright; Injuri-
ous Falsehood; Interference with
Contract; Misrepresentation;
Prima Facie Tort; Rights in
Personality and Publicity; Spoli-
ation of Evidence; Trade
Secrets; Trademarks, Unfair
Competition; Wrongful Attach-
ment or Levy; Wrongful Dis-
charge; Wrongful Litigation;
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Economic Torts—Cont’d
and particular actors or settings
such as Fiduciaries

Generally, 512, 515, 605-608

Educational Malpractice

teaching, testing, textbooks, curricu-
lum, 333

Eggshell Skull Rule
See Thin Skull Rule

Eighth Amendment
civil rights actions

Ejectment

recovery possession of land by action

for, 51

Elder Care and Abuse

See Nursing Homes and Other Resi-
dential Care Facilities

Electricity

See also Economic Loss Rules or
Doctrines
care required in dealing with, 141
conversion of, 709
power supply to the plaintiff inter-
rupted
economic loss, 609, 647
unforeseeable harms from, 208
stray electricity on plaintiff’s land,
53,399
strict liability generally, 443, 478
trespassing electricity, 54

Emergency
See also Necessity
comparative fault in, 219
doctrine, 142
emergency vehicles, care owed, 143
jury instructions, 144
medical

hospital’s duty to screen and treat,
316
physicians’ immunity in, 312
privilege to act for a person’s benefit
without consent, 115, 285
statutes, emergency vehicles, 143
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Eminent Domain

See Taking of Property for Public
Use

Emotional Harm

See also Consortium Loss
Generally, 381-397
adultery causing, 359, 718
AIDS; exposure to generally, 394
alienation of affections and, 382, 604,
718
apportionment issues, 644
assault and, 48
assumed duty, 396
attorney and client
civil practice, 718, 729
criminal law practice, 732
cases within the case, 730
battery, 47
bystander plaintiff, 391, 476
cancer fears, 394
caretakers inflicting, 386, 396
carriers and innkeepers, duty of civil-
ity, 383
chronic vs. acute emotional harms,
383
civil rights claim for, 75
consortium loss generally, 392
contract breach
emotional harm damages denied
generally, 382, 700
tortious bad faith breach, damages
recoverable, 702
damages element in some other tort
distinguished, 381, 383
dead bodies mishandled, 383
defamation, 574
development of liability for, 383
direct victims, 393
discrimination or words intentionally
inflicting, 387
distress as ordinary item of damages
for some other tort, 381, 382
divorce of parties, effect on claims
for, 359, 386
doctor’s unrevealed infection, 394
duplicating damages, 384
duty, defendant’s undertaking, 395,
396
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Emotional Harm—Cont’d

economic torts, distress damages
sometimes excluded, 382
elements of intentional infliction
claim, 385
family members causing, 359
false imprisonment and, 44
false information causing, 395
fear
future harm, 394
zone of danger, fear for self or oth-
ers, 391
fiduciary breach, 395
free speech, 387
fright or shock negligently caused,
393
injurious falsehood, 659
impact rule, negligence cases, 393
innkeepers, 48, 383
intentional infliction of, generally, 48,
385-389
interference with contract, 644
jailer, sexual conduct with prisoner,
386
legal malpractice cases, 729, 732
misdiagnosis causing, 395
misrepresentation, 387, 395, 663,
667, 689
negligent infliction of, generally,
390-397
normally constituted plaintiff require-
ment, 390
nuisance causing fear, 402
offsetting emotional satisfaction
against financial loss, 371
outrage and its characteristics,
intentional infliction, 386
overlapping claims, generally, 384,
617
parasitic damages, 382
physical manifestation or symptoms,
393
psychotherapists and counselors, 396
prima facie tort, rule for emotional
harm prevail, 643
privacy invasions and, 384, 580
products injury, emotional harm to
bystander, 476
proximate cause, 397

Emotional Harm—Cont’d

racial slurs inflicting, 387

religious freedom, intentional inflic-
tion, 387

risks to another causing plaintiff’s
emotional harm, 391

self defense against, 384

sensitive plaintiffs, 397

severe of harm requirement,
intentional infliction, 388

sexual harassment inflicting, 113, 387

stand-alone distress claims, nature of,
381, 383

strict products liability claims for,
476

sudden event, role of questioned, 383

symptoms or physical manifestation,

telegraphic messages, 383
thin skull rule, 397
third persons
risk or harm to, 391
third person as target or victim,
intentional infliction, 389
toxic exposures, 394
transferred intent, intentional inflic-
tion, 389
trespass to chattels, 60
trespassory torts and, 47
undertakings as a basis for liability,
396
words inflicting, 387
wrongful birth, life, or pregnancy,
369
wrongful death, 375
wrongful discharge, 703, 706
wrongful litigation
emotional harm recovered, 661
rules circumvented by claim of
stand-alone emotional harm,
393
wrongful pregnancy, offset for
emotional satisfaction, 371
video of plaintiff’s sexual act
published, 395
zone of danger rule
imported to
duty undertaken cases, 396
exposure cases, 394
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Emotional Harm—Cont’d
zone of danger rule—Cont’d
imported to—Cont’d
information cases, 395
injury to others, 391

Employers and Employment
See also Discrimination; Sexual Torts
assumed risk by employees, 235, 503
bad faith breach of contract as a tort,
700
common law liability of employer to
employee, 503
contractual limitations on liability to
employee, 234
defamation
employee charging discrimination,
retaliation, 547
employer’s references to prospec-
tive employer, 523, 542
defamatory discharge and self-
publication, 523
discrimination, see Sexual Torts, this
Index
drug testing with economic or
reputational harm, 649
duty to protect or rescue employee,
420
emotional distress, 387
employer’s immunity, comparative
fault effects, 489, 506
fatigued worker, injury caused by,
414
fellow servant rule, 503
immunity of employer under work-
ers’ compensation, 506
injury to employee by third person,
employer’s claim, 647
manufacturer’s product warnings to
employer, 467
negligent or intentional
misrepresentations by, 662, 667
polygraph testing with reputational
harm, 286, 580
privacy invasion in employment, 580
punitive damages
sexual harassment, 483
wrongful discharge, 703
railroads; FELA liability to employ-
ees, 26, 146, 372, 374
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Employers and Employment
—Cont’d

sexual discrimination and harass-
ment, see Discrimination;
Sexual Torts, this Index

testing employees, negligence,
reputational or economic harm,
649

wrongful discharge, 703

EMTALA

hospitals required to screen emer-
gency applicants, 317

Enterprise Liability
abnormally dangerous activities, 444
argument or point of view summa-

rized, 11

medical injury, 316, 318
strict products liability rationale, 450
vicarious liability, basis for, 426
workers’ compensation plans as, S03

Environmental Harm

environmental harm with economic
loss to plaintiff, 647

environmental justice issue, 398, 401

federal environmental protection, 26,
123, 467

joint and several liability retained for
environmental torts, 493

negligence causing, private injury
resulting, 647

private nuisance action generally,
399-402

public nuisance, 403

Equal Protection of Law

See also Civil Rights and Civil
Rights Torts; Discrimination;
Due Process of Law

damages caps, constitutionality, 486

damages, race based tables for life
expectancy, 479

domestic violence cases, 76, 355

duty to protect in absence of custody,
419

negligence insufficient to show denial
of, 76, 355

prosecution without probable cause,
599
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Equal Protection of Law—Cont’d
sexual harassment claimed as a denial
of, 419
statute of limitations, selective
application of tolling rules, 246
statutes of repose, constitutionality,
244
wrongful death
excluding illegitimate children or
parents, 376
unequal application of collateral
source rule, 376

Equitable Indemnity
See Contribution among Tortfeasors;
Indemnity

ERISA

preemption of certain medical claims,
318

Estoppel
apparent authority or estoppel, vicari-
ous liability, 433
collateral estoppel, 166, 167
consent, irrevocable by estoppel, 108
legal malpractice, 723

promissory estoppel, creating duty to
act, 411
statute of limitations, 246, 696

Evidence
See also Res Ipsa Loquitur
admissibly, judge’s determination of,
164
admission of party to establish a fact,
166
but-for causation, 191
circumstantial and collateral evidence
generally, 165
expert testimony and, 166
inferences, 164, 166
judge’s role in monitoring, 166
res ipsa loquitur, 169
conjecture or speculation, 165
criminal conviction, 167
custom, evidence of feasibility of
safety, foreseeability, 179, 457
destruction of evidence
permitting inference that evidence
was adverse, 166

Evidence—Cont’d
destruction of evidence—Cont’d
tort claims for, 714-717
expert
circumstantial evidence, explain-
ing, 166
defamation, meaning of words,
interpretation, 526

medical malpractice, required to be
established by, 302, 303

predicate for res ipsa loquitur, 305

qualification to testify, judge deter-
mination, 164

risks and ultimate issue, testifying
to, 177
testimony, facts, data and methods
to be reliable, judge determi-
nation, 463
evaluation of facts distinguished, 177
guilty plea in criminal case, 166, 167
inferences
alternative, res ipsa loquitur
distinguished, 169
chains of inferences, 166
factual causation, 184, 302
judge’s role in controlling jury
inferences, 164
res ipsa loquitur permitting, 170
police reports, 166
presumptions, 167
spoliation, 174, 714-717
subsequent remedial measures, 179,
459
sufficiency, judge’s role in determin-
ing, 164
testimony as to risks, 177
voluntary safety codes, 166

Excuse and Justification

See also Arrest; Defense of Property;
Privilege; Self Defense

excuse and justification distinguished,
24

Expanded Duties
See also Common Carriers and Pub-
lic Utilities, Fiduciaries,
Innkeepers
Generally, 258-259
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Explosives

common carriers, immunity from
strict liability or not, 352

nondelegable duty as to, 432

strict liability, 352, 443

storage, nuisance, 402

trespass to land caused by, 442

Extended Liability

See Transferred Intent

Factual Causation

See Also Apportionment of
Responsibility; Joint and Several
Liability; Damages

Generally, 183-197

alternative causation, 193

apportionment to causes, 188, 192

burden of proof shifting, 193

but-for test

generally, 186
aggregated conduct of all actors,
189

hypothetical alternative must be
considered, 187

multiple tortfeasors, 188
but-for-type issue, 184

causal apportionment, 188, 192-197,
229-231 471, 487

comparative causation argument, 470
comparative fault of plaintiff, 219
concert of action and, 193

crashworthiness, indivisible injury,
192

damages-caused issue, 184

duplicative causation, 189

element in negligence case generally,
183

evidence or inferences of causation,
191

harm subsequent to accident insuf-
ficient proof, 167

indivisible injury, 192

issues concerning, 184

joint and several liability, see Joint
and Several Liability, this Index

liberal inferences of, 191

lost chance of avoiding injury or
death, 196

Index-32

Tuae Law orF Torts

Factual Causation—Cont’d
market share liability substituted for,
194
multiple causes, 188, 189
negligent act or omission affecting
cause in fact issue, 190
omission of safety precaution, infer-
ence of causation, 191
post hoc ergo propter hoc, 167
preemptive causation, 189
preexisting disability or condition
causing harm to one already
endangered, 195
increasing risk of harm, 196
indivisible injury, 192
preponderance of the evidence stan-
dard, 191
proportional causation, 196
proximate cause (scope of liability)
distinguished, 185, 200
res ipsa loquitur and, 190
scientific connection issue, 184
substantial factor test of, 189
Summers v. Tice rule, 193
terminology of, 185

False Advertising
Generally, 661, 737

False Arrest
See False Imprisonment

False Imprisonment

See also Arrest; Civil Rights

Generally, 41-44

awareness of confinement, 41

bond, failure to permit as, 43

civil rights claim for, 75

confinement, what counts, 42

consent defeating claim, 41

damages, 45, 47

defense of property, as means of, 80

duration of, 41

duty to release from confinement, 43

elements of, 41

emotional harm and, 44, 381

false arrest, form of, 41

federal governmental immunity, 341

Fourth Amendment civil rights
claims, 77
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False Imprisonment—Cont’d
instigation of imprisonment by oth-
ers, 41
malicious prosecution compared, 44
merchant’s detention of suspected
shoplifter, 92
other torts and, 44

probable cause for arrest without a
warrant, 95

religious organizations, liability for,

self defense by confining attacker, 83
simple false imprisonment and

extended liability, 41, 45
submission to legal authority, 42
transferred intent, 45

Family
See also Children; Consortium Loss;

Prenatal Injury; Wrongful Birth,

Life or Pregnancy
abduction or enticement, 603

adoption; misrepresentation inducing,

663
adultery
causing emotional harm, 359
affecting spousal consent to inter-
course, 111

aiding or abetting interference with,
603

alienation of affections
parent’s or child’s, 604
spouses, 602
therapist, 604

child custody or visitation rights,
interference with, 603

community property, vicarious
liability and, 435
criminal conversation, tort of, 602

custody of parent, interference with,
603

dangerous family members, duty to
control, 421

divorce, effect on tort claims among,
359

domestic partners, unmarried
loss of consortium claim by, 392
wrongful death claims by, 376

Family—Cont’d

domestic violence
civil rights
discriminatory law enforcement,
76
state and local entities failure to
protect from, 345, 346, 355
illegal gun sales to those convicted
of, 414
injunction against, police duty to
enforce, 423
public duty doctrine and, 345, 346
spousal immunity for, 357
uninsured perpetrator, 27
donation of child’s organ to sibling,
110
duties within, 359
duty to
act affirmatively for protection of
family members, 408, 418
use care for children, 418
use care to control dangerous fam-
ily members, 421
use care for fetus or unborn child,
366
emotional distress, parent’s distress at
tort to child, 391, 392
emotional harms between members,
359
enticing, harboring or abducting chil-
dren, 603
family car doctrine, 435
fetal genetic problems, informed
consent rights of parents, 310
fetus or unborn child, duty to, 366
foster parents; immunity or not, 358
immunities, 357, 358
interference with
family relationships, history, 602
parental custody, 603
termination of pregnancy, 369
liability of family members limited,
359
loco parentis, 358
malicious prosecution, family law
court displacing tort, 592
Married Women'’s Property Acts, 357
military negligence; service member
family’s claims, 339
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Family—Cont’d
mother’s duty to fetus, 366
official interference with child
custody, 353
parent consenting to treatment for
child, 110

parental immunity, rise and decline,
358

privilege to report child welfare
concerns, 603

seduction of minor child, 603

sexual torts, see Sexual Torts, this
Index

spousal immunity, traditional rule,
357

therapist’s alienation of affections,
604

tort law and family, 601

tort to child, parental distress claim,
391, 392

vicarious liability, 427, 435

visitation rights, 603

Family Purpose Doctrine
vicarious liability, 435

Fault

basis of liability generally, 2, 11, 12,
13

Federal Employers Liability Act
See FELA

Federal Law

See also Admiralty, Civil Rights
Torts; Preemption; Public Enti-
ties, Trademark and other partic-
ular topics

effect on state tort law, 26
False Claims (Qui Tam) Act, 326

Federal Employers Liability Act
(FELA), see FELA, this Index

Federal Tort Claims Act, 334-341
nursing home regulations, 324

states adopting federal statutory stan-
dards, 151

statute of limitations, borrowing state
law, 241

Federal Tort Claims Act
See Public Entities
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FELA (Federal Employers Liability

Act)
assumed risk defense abolished by,
146, 236
comparative fault adopted, 26, 146
damages, tax savings deduced, 482
cause of action for injured railroad
workers created by, 26, 146,
372,374
emotional distress claims
allowed, 382
zone of danger rule adopted, 391

pure comparative negligence system
under, 220
wrongful death, 372, 374

Fellow Servant Rule

assumed risk, 503

Fetus

See Prenatal Injury

Fiduciaries

aiding or abetting breach by, 268,
699, 725
arm’s length bargainers contrasted,
697
attorneys generally, 724, 725
breach of duty a tort, 699
burden of proof on fiduciary, 696
clergy
consent obtained by abuse of rela-
tionship, 113, 270
sexual or child abuse, 268
collateral effects of fiduciary status,
injury cases, 270
comparative fault defense by, 672,
726
confidential relationships, 697
conflict of interest, 696, 724, 731
consent to violation of duty, 698
constructive fraud by, 662, 678, 724,
731
contractual limitations on liability,
698
defining fiduciaries, 697
disclosure duty
generally, 269, 696
bargaining or economic transac-
tions, 682
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Fiduciaries—Cont’d
disclosure duty—Cont’d

duty to disclose his negligence,
statute of limitations, 246,
696, 728

duty to disclose status of treating
physician, 301

health organization, no duty to

disclose perverse incentives,
318

physician’s informed consent
duties, 309, 310

duties owed to beneficiary generally,
267, 696

employees as, duties as to trade
secrets, 739
equitable and tort remedies, 699
franchisor-franchises, 697
inducing breach of duty, 631
interference with contract or
opportunities by, 627

misrepresentation

negligent, 667

nondisclosure or silence, 682

opinion statements, 676
physical harm cases, 267-270
physicians, disclosure obligation, 269
punitive damages against, 270
sexual exploitation by

generally, 268

consent obtained by abuse of

power, 113

status as, persons included, 697
statute of limitations

attorney’s fiduciary breach, mal-

practice statute governs, 724

disclosure duty affecting, 269, 270,
696

estoppel to plead, 696
therapists as, 113, 270

Fire
child’s appreciation of danger, 277
children setting, standard of care or
immunity, 30, 137
failure to protect from, immunity of
municipality, 348
firefighters’ privilege to enter land, 99

Fire—Cont’d
property damaged to prevent spread
of, 108
proximate cause
intervening arson, 209
spread of, 206
res ipsa loquitur, hospital fire harm-
ing patient, 171, 174, 305
strict liability rejected generally, 443
trespass to land, innocent fire caused,
58

Firearms
See Weapons

Firefighters and Firefighters’ Rule

limiting duty of care toward, see
Professional Risk-Takers

Fireworks
strict liability, 443

First Amendment
See Free Speech; Clergy and Church
Liability
Flooding
See Waters

Forcible Entry and Detainer

rightful owner forcibly repossessing,
tort liability for, 90

Foreseeability

See Duty; Negligence; Proximate
Cause

Forms of Action
See Writs

Foster Homes
See also Social Workers
state duty to children placed in, 419

Fourteenth Amendment
See Civil Right and Civil Rights
Torts; Due Process of Law;
Equal Protection

Franchisors and Franchisees
apparent agency of, 433
bad faith breach of contract, 700

federal statutory protections for
certain franchisees, 700
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Franchisors and Franchisees
—Cont’d
fiduciary relationship, normally not,
697
independent contractor or not, 431
interference by franchisor, sole claim
is in contract, 613, 635

Fraud
See Misrepresentation

Free Speech

abortion protestors trespassing, 102

copyright, fair use, parody, 741

damages for denial of right to, 480

defamation; constitutional rules, 552,
553

emotional distress inflicted by words
alone, 387

interactive games, products liability,
478

interference with contracts or
opportunities, 630

petitioning activity, 553, 592, 595

press rights of, trespass not included,
106

privacy, 579, 581, 582

right in personality or publicity, 740

SLAPP suits, 543, 553, 595

social and political boycotts, 632

trademark, satire or comment, 735,
736
trespass on land in exercise of, 102

Games and Sports
See Assumed Risk; Interference with
Contracts; Products Liability

Garnishment
abuse of process, 594
constitutional limitations on, 73
wrongful civil litigation, 593

Gays and Lesbians

anti-homosexual funeral demonstra-
tions, religious freedom, 387

consortium claims of unmarried
cohabitants, 376, 392

defamation imputation of
homosexuality, 525

privacy invasion by outing, 581, 703

Index-36

Tue Law orF Torts

Gender-Motivated Violence

civil rights actions, 355

equal protection, 76, 355

guns sales to those convicted of, 414

family immunities, 357, 358

state and local entities failure to
protect from, 345, 346, 355

uninsured perpetrators, 27

Genetic Conditions
counseling for in pregnancy, 310
harm to others posed, physician’s
duty to warn of, 289
lab failure to identify, 308

misrepresentation of adoptive child’s,
667

Global Tort Issues

See Comparative, International and
Transnational Law

Good Samaritan Statutes
bad Samaritan statutes, 405
individual good deeds, immunity or
not, 361
immunity for all persons, 409
medical emergencies generally, 312

Government Contractors
immunity of, 352

Government Entities
See Public Entities

Guardians

basis for appointing, 109

consent to treatment given or with-
held by, 110

immunity of guardian ad litem, 350,
727

informed consent rights, guardian to
be informed, 309

standards for deciding on behalf of
incapacitated person, 110

statute of limitations, guardian’s
discovery of claim starts the
clock, 247

Guest Statutes
driver’s limited duty to non-paying
guest, 140
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Hand Formula
See Risk-Utility Analysis of
Negligence

Hazardous Materials and Toxic Torts

See also Environmental Harm;
Nuisance; Poisons, Vaccines

AIDS/HIV, see AIDS, this Index

care commensurate with risks
required, 141

carriers, 443

continuing, temporary or permanent
trespass, 57

exposure to

fetal, 367
emotional harm, 394

federal discretionary immunity for
delegation of disposal, 336

federal environmental protection and,
26, 123, 467

independent contractor’s disposal of,
432

indivisible injury, factual causation,
192

joint and several liability, 493

lead, see Lead, this Index

located on defendant’s own land, 466

loss of a chance of survival, 197

multiple tortfeasors releasing, causal
issues, 189

neglifzgirllt entrustment for disposal,

nondelegable duties, 432
nuisance
contamination, 401, 402
public, 403
military exposure, 336
misrepresentation, nondisclosure by
builder, seller or broker, 682
percolating underground liquids, 401
prior owners of land leaving deposits,
50, 399
public nuisance, 467
risk protected against, 152
statute of limitations
discovery rule, 343
toxic exposure, latent harm, 248

stigma damages, nuisance claims,
402

Hazardous Materials and Toxic Torts

—Cont’d

strict liability
abnormal danger, 443
environmental harm under

CERCLA, 123
toxic wastes, externalizing costs of
producing, 404

Health Maintenance Organizations
See Managed Care Organizations

High Speed Police Chases
See Police

Highways
See Streets

History
common law, 17
conversion, development of, 59
defamation, 517
development of tort law, 17

negligence development after 1850,
121,122

oath-helpers or wager of law, trial by,
59

products liability, 450

railroads’ role in developing
negligence law, 122

writs, 17

Hospitals
See also Informed Consent; Managed
Care Organizations; Medical
Malpractice
borrowed servant, captain of the ship
and res ipsa loquitur, 174, 306,
316
duty to
accept patient for screening in
emergency, 317
protect from attacks, 418
supervise physicians, 316
emergency department, mandatory
screening and treatment, 316
false imprisonment by, 41
immunities
charitable, 316, 360
traditional, 316
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Hospitals—Cont’d

independent contractors, ostensible
agency, nondelegable duty, 316

physicians as independent contrac-
tors, 316

sexual torts in, 418, 429

standard of care, national standard,
316

utilization review, liability for, 318

vicarious liability, 306, 316, 429

Human Experimentation
federal disclosure required for, 309
federal immunity for army’s, 337

international rules as common law
guidelines, 148, 151

Husband and Wife
See Family

Ice and Snow

known danger, no reliance upon
defendant’s care, 410

landowner causing accumulations,
duty of care, 272

natural accumulations, no duty of
care, 271, 276

natural accumulations rule related to
obvious danger, 276

past snow-clearing not an undertak-
ing as to future, 410

public entity immunity, 342

statutory duty to remove, public duty
doctrine bars action, 158

undertaking to clear actionable or
not, 412

Identify Theft
See also Conversion; Privacy
Generally, 650

Ilegality
consent to illegal act, effect, 116

participation in illegal act barring
claim, 228

Immunities
See particular topics such as
Apportionment of Responsibil-
ity; Charities; Civil Rights and
Civil Rights Torts; Family;
Police; Public Entities; Officers
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Increased Risk of Future Harm
See also Loss of Chance
increasing risk to plaintiff creates

duty of care, 410
risk of harm that may never occur,
recovery, 197

Indemnity

See also Apportionment of
Responsibility; Contribution

Generally, 489

available when, 489

employer vicariously liable, against
tortious employee, 425

government contractors, for, 352

public officers, for, 342, 343, 350

retailers, products liability, 477

statute of limitations, 489

Independent Contractors

See also Vicarious Liability

apparent authority, agency by estop-
pel, 433

borrowed servants, 434

duty to protect, 420

franchises, 431

nondelegable duties, 432

nuisance created by, employer’s
liability, 432

vicarious liability for, generally
rejected, 431

workers’ compensation, contractors
as employees, 503

Indivisible Injury
Generally, 192
causal and fault apportionment of
liability, 192
comparative fault apportionment, 487

joint and several liability for, 487,
488

privileged self defense and excess
force, 80

Inducing Breach of Contract

See Interference with Contracts or
Opportunities

Infants
See Children
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Inferences

See Evidence

Informed Consent

battery vs. negligence approaches,
114, 307

causation requirements, 311
contributory fault of patient, 311
disclosure required, generally, 309
elements of claim, 308
human experiments, military, 337
information to be disclosed, 310
manner of disclosure, 310
materiality

meaning, 310

standard of disclosure, 309
medical standard of disclosure, 309
physicians disease or disability, 310
standard of care or disclosure, 309
therapeutic exception, 309

unconsented-to medical procedures,
307

Injunction

compensated injunction, 468

copyright, injunction against
infringement, 741

defamation, 522, 576

domestic violence, police duty to
enforce injunction, 423

effects of generally, 479

fiduciary-attorney enjoined from
creating conflict of interest, 696,
699

inadequate damages remedy as pre-
requisite, 56

interference with contract enjoined,
644

medical monitoring, injunction order-
ing defendant to set up fund for,
479

nuisance, 404

provisional remedy version, 593
trade secret rights, 739
trademark rights, 736

trespass to land threatened, 52, 56,
102

Injurious Falsehood

See also Defamation; Interference
with Contract; Interference with
Economic Opportunities or
Interests

Generally, 656-661

breach of contract induced by, 660

commercial disparagement or trade
libel, 656

damages, pecuniary harm required,
659

defamation distinguished, 656

elements of the tort, 656

false advertising and disparagement,
Trademark Act, 737

fault or malice

required, 657
types of fault, 658

lis pendens unjustified, slander of
title, 656

other torts and, 661

slander of title, 656

trademark tarnishment, 736

unrealized loss, 659

veggie libel or Sirloin Slander, 661

Innkeepers

emotional harm claims, duty of civil-
ity, 48, 383
guests’ goods, 261
history, 121
personal injury cases
generally, 266
guest off-premises, 416

Insanity

See Mental Disability

Instructions to the Jury

burden of proof and persuasion, 165
credibility of witnesses, on, 163

emergency, unavoidable accident,
commensurate care, on, 144

judge’s role in instructing, 164

medical standard of care, 304

peremptory instructions, 164, 167

requirements of, 164

unduly emphasizing one party’s
contentions, 144, 167
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Insurance
adjuster’s negligent in handling
claim, 651
bad faith actions, 701, 702
liability insurance generally, 27

Intellectual Property

See Copyright; Patent; Trade Secrets;
Trademarks; Unfair Competition

Intent

See also Transferred Intent; particular
torts such as Battery; Intentional
Interference with Contract

children; capacity for, 30

incapacity and, 30, 109

intentional tort vs. intentional act,
227

meaning of as purpose or substantial
certainty, 29

motive distinguished, 30

negligence and, 31, 227

recklessness or wanton misconduct
and, 32

Intentional Infliction of Emotional
Distress (IIED)

See Emotional Harm

Intentional Torts

See particular torts such as Assault;
Battery; Misrepresentation

Interactive Games or Toys
liability and free speech, 478

Interference with Contract

See also Interference with Economic
Opportunities and Interests; par-
ticular torts such as Misrepre-
sentation

Generally, 618

advising breach, privilege, 630

agents of defendant, interference by,
630

anticompetitive effects vs. improper
motive, 633

at will contracts, 631, 641

bribery, 617

burden of proof, 620

characteristics and types, 616
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claim of vs. claim of specific tort,
617, 631
circumventing rules of most
appropriate tort by claim of, 592
competition by defendant, 630, 640
conspiracy to interfere with own
contract, 635
contracting party
independent tort by, 637
interference by, 645, 636
conversion and, 711, 712
damages, 644
duplicative torts and damages, 617
element of damages in some other
tort, 617
elements of interference claims, 619
emotional distress, 644
environmental harm or nuisance
causing economic harm, 647
factors in determining wrongfulness,
622
federal governmental immunity, 341
fiduciary duty, inducing breach of,
631
financial interests preexisting,
justification for interference, 630
free speech, 630
government interference, immunity,
341
harm
required, 644
breach, 634
history, 618
improper means,
independent torts, 627
non-actionable independent torts,
628
wrongs without tortious conduct,
629
improper motive
basis for finding, 624
criticizing motive based liability,
626
motive distinguished from
anticompetitive effects, 633
required or not, 618, 619, 623
sole and mixed motives, 625
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Interference with Contract—Cont’d

improper interference, factors in
determining, 622
inducing breach, 631, 632

inheritance gift, interference with,
642

injurious falsehood and, 660, 661
intent to interfere, meaning and
requirement of, 621
interference by means of
boycott or refusal to deal, 633
breach of contract, 635
bribery, 617
coercive threats, 633
commercial disparagement, slander
of title, 660, 661
competition, 630, 640
exercising a right, 617, 630
giving truthful information, 630
persuasion, 632
specific torts, 617
interference by person identified with
contracting party, 636
knowledge of contract required, 619
malice
improper purpose or spite, as, 624,
657
originally equated with intent to
interfere, 623

marriage contracts, interference not
actionable, 630

motives, see improper motive, this
topic

negligent interference with contract
or economic interests

negligence generally not action-
able, 645

permitting recovery for negligence,
655

overlapping torts, 617

performance due to plaintiff not
obtained by defendant, 630

plaintift’s interference with own
contract, 635

plaintiff’s performance, interference
with, 634

petitioning government, interference
by, 617

Interference with Contract—Cont’d

prima facie tort
cause of action distinct from
interference, 643
characteristic of original interfer-
ence claim, 618
privileges, 617, 618, 620, 630
promisor’s performance to plaintiff,
interference with, 631
prospects, see opportunities, this
topic
protection of defendant’s interests,
interference not actionable, 630
pseudo-interference, 631
remedies, generally, 644
specific torts vs. interference claims,
617, 631
single loss without transfer, 654

single or transferred loss pattern, 634,
651, 654

surveyor’s negligence interfering,
654

Texaco case, 639
third party beneficiary
alternative theory to tort claim,
618, 631
protected from suit as a contracting
party, 636
trade secrets, interference claim
preempted or not, 712, 739
truth, privilege to interfere by stating,
630

unenforceable contracts, 641

Interference with Economic

Opportunities or Interests

See also Interference with Contracts;
Economic Loss Rules

Generally, 638
at will contracts as, 631, 641

blocking access to plaintift’s busi-
ness, negligence, 646

characterizing opportunities as
contracts, 639

competition, 640

contractual interference
distinguished, 638

elements of the tort, 638
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Interference with Economic
Opportunities or Interests
—Cont’d

economic loss rules disallowing
negligence claims for, 645

employer or employee injured with
loss to the other, 647

environmental harm with economic
loss to plaintiff, 647

game or contest, interference with,
642

inheritance, interference with, 642

improper means, required or not, 639

interruption of power supply, 647

lost customers, 641

motive, 639

negligence insufficient for liability
generally, 645

negligent harm to reputation causing
economic loss, 649

noncommercial opportunities, 642

opportunities protected or not, 641,
642

protection of own or others’ interests,
640

reputational loss, 650

specific opportunities must be identi-
fied, 641

spoliation of evidence, 714-717

third persons harmed with economic
loss to plaintiff, 610, 647

Interference with Family
See Family

International Law

See Comparative, International and
Transnational Law

Internet Providers

defamation liability or immunity,
522,543

Intervening Cause
See Proximate Cause

Intoxicated Persons

See also Alcohol and Substances of
Abuse

Generally, 133
arrest, no liability for failure to, 345
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Intoxicated Persons—Cont’d
entrusting vehicle to, liability, 422
contributory or comparative

negligence of, 130, 133, 227
driving as willful or wanton
misconduct, 32
negligence per se or not, 133
negligent entrustment of land or chat-
tels to, 422
passenger, duty to control, 421
standard of care of, 133

Jailers
See also Caregivers and Custodians
discretionary immunity, 350
duty of custodians generally, 418
duty to furnish medical aid, 79, 408
duty to prevent prisoner’s suicide,

130, 214, 224

duty to protect prisoner, 418
duty to release prisoner, 43

sexual contact with prisoner, 113,
386

Joint and Several Liability

See also Apportionment of
Responsibility; Cause in Fact;
Comparative Fault or
Responsibility; Contribution;
Indemnity

Generally, 188, 487, 488, 492

abolishing or modifying, 492, 493

applicable when, 487, 488

comparative fault, effect of, 490, 491

concert of action or conspiracy, 435,
488, 493, 498

concurrent tortfeasors, 192

contract breacher and tortfeasor, 644

contribution among tortfeasors, 489

crashworthiness cases, 192, 471

criticisms of, 492

environmental torts, 493

grounds for, 488

immune and nonparty tortfeasors,
495

indivisible injury predicate for, 487,
488

interference with contract, 644

market share distinguished, 194

medical cases, 192
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Joint and Several Liability—Cont’d

nonsettling tortfeasor, 489
risking another’s intentional tort, 498
settlement, 489, 491
several liability systems
apportionment in, 489, 494
immune and nonparty tortfeasors,
495
nonsettling tortfeasor, 489
single indivisible injury ground, 487,
488
vicarious liability, 488, 493
workers’ compensation employer and
tortfeasor, 506

Joint Enterprise

vicarious liability of joint enterpris-
ers, 435

Judges

See also Instructions to the Jury;
Jury; and particular topics such
as Comparative Fault; Defama-
tion

absolute immunity, 350, 539, 542

determining

admissibility and sufficiency of
evidence, 164

duty of care, 251

inferences permitted by the evi-
dence, 166

probable cause, 96, 588

jury control, 21

probable cause, unique role in deter-
mination, 96

res ipsa loquitur cases, 170

roles and functions generally, 21, 164

Jury

See also Instructions to Jury; Judges

Generally, 21, 163, 170

circumstantial evidence and infer-
ence, 166

evaluating conduct and facts, 163,
177

evaluating performance of, 21
facts and credibility of witnesses, 163
foreseeability issue for, 159

persuasion of, burden of proof and,
165

Jury—Cont’d

res ipsa loquitur cases, 170

process values affecting tort rules
generally, 16

roles and functions generally, 21, 163

Laches

statute of limitations compared, 241

Landlord and Tenant

duties, traditional, 281

chattel lessors, products liability, 478

conditions of premises, liability for,
271,272

criminal attacks, duty to protect
against, 417

duty to control dangerous tenant, 423

duty to protect tenant, 417

emotional harm, eviction notice, 386

forcible entry and detainer, 90

landlord’s interference with lessee’s
opportunities, 631

real property defective, products
liability, 478

repossessing land from holdover ten-
ant or others, 90

warranty of habitability, 282

waste for damage to reversion, 52

Landowners or Occupiers

See also Defense of Property;
Landlord and Tenant; Nuisance;
Strict Liability; Trespass to
Land

abnormally dangerous activities;
strict liability to persons on land,
441-444

abolishing categories generally, 278

activities on the land causing harm
outside, 272

animals escaping, 272

attractive nuisance, 277

children on the land, 277

comparative or contributory fault,
limited duty distinguished, 276

conditions on the land causing harm
outside, 272

contractors for, sharing immunity,
273

discovered or known trespassers, 273
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Landowners or Occupiers—Cont’d
firefighters, limited duties to, 362-365
foreseeable trespassers, 273
guests, 274
household members sharing

immunity, 273
invitees
classification of, 275
duty owed to, 276
lateral and subjacent support duty, 53
licensees, duty to and classification
of, 274
natural conditions on the land, 271
obvious dangers, 276
occupiers and others standing in
landowner’s shoes, 273
railroad trains, child trespassers and,
277
reasonable care standard, 278
recreational use statutes, 279
slip and fall cases
generally, 276
res ipsa loquitur, 171
snow and ice, 271, 276
trapped trespassers, 273
travelers straying from the highway,
272
trees falling, 271
trespassers
child, 277
classification as, 273
duties to generally, 273
utility poles on or near highway, col-
lision, 272
vegetation affecting highway safety,
271
vendors of land, 280

Last Clear Chance
See Comparative Fault

Lateral and Subjacent Support
strict liability for removal, 53

Lead
landlord’s liability, 139, 156, 281,
282,478
market share liability, 194

products, manufacturers as conspira-
tors, 435
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unidentified manufacturers, 184, 194

Learned Intermediaries
pharmacists, 328

products liability, drug warnings to
user, 466

Legal Cause
See Proximate Cause

Legal Malpractice
agency law in attorney-client relation,
718
adversaries, duty of care to, 725
attorney-client relationship, 719
breach of duty
fiduciary breach, 724
negligence, 721
case within the case, 723
causation
generally, 722
case within the case, 723
codes of conduct or ethics, effect on
claim, 720
collateral estoppel in criminal cases,
733

comparative fault, 726
confidential information, 724
conflicts of interest, 724
contract or tort claim, 718
criminal cases

general rules, 732

defenses and immunities, 733
damages

case within the case, 730

compensatory generally, 729

punitive, 731
defenses generally, 726-728
duty of attorney

generally, 718

fiduciary duties, 724, 725

non-clients, to, 725

professional standard of care, 720
economic loss rule inapplicable
elements and rules of liability, 718
emotional distress

civil practice, 718, 729

criminal law practice, 732
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Legal Malpractice—Cont’d

emotional distress—Cont’d
case within the case, 730
error of judgment, 721
ethics rules, role of, 720
expert testimony requirement, 720
factual causation, 722
fiduciary breach
non-clients, to, 725
malpractice distinguished, 724
immunities, 727, 733
information rights of client, 724
liberty interest, criminal law malprac-
tice, 732
misrepresentation, negligent, to non-
clients, 725
negligence or breach of duty, 721
non-malpractice liabilities

opportunities of the client, lawyer’s
use of, 724

pari delicto defense, 727

post-conviction relief requirement,
criminal cases, 732

privity, 725

prosecutors, immunities, 733

public defenders, etc., immunities or
not, 733

reckless or wanton misconduct in
criminal cases, 732

res ipsa loquitur, case within the case,
723

rescission and disgorgement for fidu-
ciary breach, 724

settlements, 723

scope of risk (proximate cause), 722

scope of topic, 718

standard of care, 720

statute of limitations, 728

suicide by client, 214, 722, 729

third party beneficiaries of lawyer-
client contract, 725

third person, fee payment by, 719

third person, non-client, liability to or
not, 725

vicarious liability for, 718

Legislators

absolute immunity, 350, 540

Lessors
See Landlord and Tenant

Libel and Slander
See Defamation

Liability Insurance
attorney retained by insurer
represents the insured, 719
charitable immunity, effect on, 360

comparative fault setoff, effect on,
222

de facto immunity of the uninsured,
27

individual immunities, effect on, 361

inefficiencies of in the tort system,
502

medical malpractice, insurance costs
and tort reform, 313

parental immunity, effect on, 358

sovereign immunity waived by, 342,
343, 345

tort law and, generally, 27

workers’ compensation, required
purchase and efficiency of, 503

License Coupled with an Interest
as irrevocable consent, 108

License

discretionary immunity in issuing or
refusing, 336

landowner’s duty to licensees gener-
ally, 274

licensing statutes, 150

medical procedures performed
without, effect, 150

representation that defendant holds
medical license, 111

practicing medicine without license,
150

proximate cause, entrusting car to
unlicensed driver, 154

trademark licensee, vicarious liability
or not, 433

Liens

See Injurious Falsehood; Lis
Pendens; Public Records;
Wrongful Attachment or Levy
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Life Support or Life Saving
Treatment
removal, 110
patient’s right to reject life-saving
medical procedure, 109, 307

Lis Pendens

See also Wrongful Attachment or
Levy

attorney’s wrongful filing against
adversary, personal liability, 725

wrongful use, claims or theories
available for redress, 593, 594,
656, 661

Litigation Support
negligently provided, 667

Loss of a Chance
See also Spoliation of Evidence

comparative fault and, possibility,
223

defendant destroys small chance of
survival

scope of lost chance or increased
risk rule, 197
value of the chance recovered or
not, 196
emotional harm or fear from, 394
expert testimony requirement, 302
increased risk creating duty,
distinguished from, 410
lawyer malpractice, case within the
case, 723
preponderance of evidence standard
and, 165
rescuer’s liability for withdrawing or
preventing aid, 409
statute of limitations, risk of future
harm, 248

toxic torts, proportional causation,
197

Loss of Consortium
See Consortium Loss

Malice

Constitutional malice as knowing or
reckless falsehood, 555

common law malice as ill-will or
improper purpose, 544, 550, 657
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punitive damages, basis for claiming,
483

Malicious Prosecution

See also Abuse of Process; Wrongful
Attachment or Levy; Wrongful
Civil Litigation

advice of counsel defense, 591

civil rights or constitutional claims
for, 597, 598, 599

damages, 596

defenses, 591

elements, 586

false imprisonment compared, 44,
586, 598

favorable termination requirement,
590

federal governmental immunity, 341

guilt in fact as a defense, 591

immunities, 585

instigation of proceeding require-
ment, 587

judge and jury, probable cause issue
for judge, 588

malice or improper purpose element,
589

mistake of law, 588

mixed motives in prosecuting, 589

perjury not actionable as, 585

police officers instituting prosecution,
587

policies, 585

privilege, 585

probable cause, want of an element,
588

punitive damages, 596

reasonable doubt, 588

release of claim in exchange for
abandonment of prosecution,
591

statute of limitations, 591

termination of prosecution element,
590

Managed Care Organizations, see
also Hospitals

Generally, 318
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Market-Share Liability
factual cause, substitute for, 194

Mass Torts
problems of; using non-tort
compensation plans, 502

Master and Servant
See Employment and Employers;
Vicarious Liability.

Medical Care Recovery Act

government claim against tortfeasor,
647, 655

Medical Malpractice

See also Elder Care and Abuse,
Hospitals; Informed Consent;
Managed Care Organizations

abandonment of patient, 292

assumed risk, policy limits on, 315

blood suppliers protected under mal-
practice statutes or not, 313

borrowed servant, captain of the ship
doctrine, 306

chiropractor

holding himself out as a medical
doctor, standard of care, 298

duty to refer to medical doctor, 299

standard of care, 283
Christian Science practitioners, stan-
dard, 300
comparative fault of patient, 314
crisis statutes, 313
doctor-patient relationship
basis of duty generally, 285

examination on behalf of others,
286

on-call and supervising physicians,

287

duty, see also doctor-patient relation-

ship and standard of care, this
topic
family members excluded from,
285

Good Samaritan Statutes limiting,
312

nurse’s, to correct physician error,
301

third persons, to, 288-291, 423
reference to another provider, 299

Medical Malpractice—Cont’d

economic harm only caused to non-
patient, 286
undertaking as basis of, 285-287
emergency, effect on standard of care
or immunity, 312
ERISA preemption, employee
benefits programs, 318
expert testimony
factual causation, requirement of,
302
predicate for res ipsa loquitur, 305

standard of care, required to show,
303
Good Samaritan statutes, physicians’
immunities, 312
gross negligence cases, res ipsa
loquitur in, 305
HMOs, 318
informed consent, see Informed
Consent, this Index
jury instructions, 304
locality rule
limiting experts testimony, 303
standard of care, 297
loss of a small chance of more favor-
able outcome, see Loss of a
Chance, this Index
managed care organizations, 318
mandatory screening at hospitals, 317
medical guidelines, 295
military, service member, spouse, or
child barred under Feres, 339
negligence action, as, 283

negligence unrelated to diagnosis,
treatment, 313

nurses, 301

on-call physicians, 287

patient a risk to strangers, 288-291
physician assistants, 301

physician’s unrevealed infection,
310, 394

professional peer standard, 292

professional status, significance of,
284

referral
duty to make, 299, 300
shifting responsibility by, 285
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res ipsa loquitur
generally, 305
multiple defendants, 306
residents, 301
risk-utility weighing in, 294
school of medicine, witness from,
303
school of practice, standards, 299
schools of thought, more than one,
296
sexual misconduct as, tort reform
statutes, 313
shifting responsibility
nurse shifting responsibility to
physician, 301
referral to another physician, 285
specialists, standard, 298
standard of care
alternative medicine, 296, 298
chiropractors and other non-medi-
cal providers, 296, 298, 299
custom or peer standards, 292

expert testimony required to show,
303

geographical community, 297, 303

Good Samaritan statutes limiting,
312

Helling case, 294

jury instructions, traditional medi-
cal standard, 304

multiple medical standards, 296

nurses, 301

practice guidelines stated in
advance, 295

physician assistants, 301

reasonable care standard

adoption of for medical cases,
294

distinguished from traditional
standard, 293
referral
provider’s religious belief a fac-
tor or not, 300
required when, 299
residents, 301
specialists, national standard, 299
specific practice as standard, 292
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standard of care—Cont’d
traditional standard, 292
state or national standard, 283
statute of limitations
continuing treatment, 245
repose statutes, 244
statutes limiting liability, 313
summary, 283
therapists, see Sexual Torts;
Therapists, this Index
tort reform statutes limiting liability,
313
undertaking by physician
creating duty or care, 285
limiting duty, 315
Ybarra v. Spangard case, 306

Medical Monitoring
damages or injunction setting up, 479

Memory
false memory implanted, 604
reasonable memory required, 132
repressed memory, statute of limita-
tions and, 247
risk-utility assessment in forgetful-
ness cases, 411

Mental Disability or Legal Incapacity

See also Disability

capacity or incapacity, children or
mentally disabled, 30

children, legal capacity generally, 30

civil commitment proceedings
wrongfully brought, 593

civil law, 131

consent affected by, 109

comparative fault of mentally
impaired, 130, 219

incapacity, negligence of one acting
under, 130, 131

intoxicated persons, 133

liability of persons suffering, 130

proceedings to determine, wrongful
civil litigation, 593

sale of goods by one lacking capa-

city, conversion or avoidance,
109
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Mental Disability or Legal Incapacity
—Cont’d
standard of care of mentally
impaired, 130, 131
statute of limitations, tolling or grace
periods for, 246, 247
tests of, 109
undue influence
disgorgement of gains obtained by,
329
improper interference with contract
by, 629

Mental Anguish or Distress
See Emotional Harm

Merchants’ Privilege
detention of suspected shoplifter, 92

Mesne Profits
ejectment, damages claim in, 51

Military Torts

See Armed Services and Military
Torts; see also Public Entities

Mining
sub-surface trespass liability, 55
trespass to land, restitution, 50

Minors
See Children; Family

Misappropriation Doctrine
copying uncopyrighted materials, 734

Misrepresentation
adoption, in, 663
attorney, to non-client, 725
auditors’ duties to non-clients, 681

buyer’s nondisclosure of material
information, 682

circumstantial evidence of fraud, 665

clear and convincing evidence stan-
dard, 664

comparative fault and justified reli-
ance, 672

concealment, as misrepresentation,
682

conscious ignorance of facts, 665
consent negated by fraud, 663
constructive fraud, 662

Misrepresentation—Cont’d
contract or promise distinguished,
662, 678
contractual limitations on liability
generally, 683
innocent misrepresentation, 670
damages
consequential, 689
emotional harm, 663, 689
innocent misrepresentation, 692
intentional misrepresentation, 690
market based measures, 688
negligent misrepresentation, 691
proximate or loss causation, 693
punitive, 689
realized vs. unrealized loss, 694
rescission-equivalent, 692
defamation and injurious falsechood
distinguished, 656, 663
Derry v. Peek, 665
describing fact vs. labeling a tort, 663
disclaimers, see exculpatory clauses,
this topic
disclosure required when, 682
disgorgement of defendant’s profits,
687
duty
to correct misstatement, 665
to disclose, 682
to use reasonable care in making,
667
to third persons, 680, 681
economic loss rules, 651, 667, 668,
686, 688
economic tort, as, 663
election of remedies, 693
elements
intentional or scienter misrepresen-
tation, 664
negligent misrepresentation, duty,
667
emotional harm, 663, 689
exculpatory clauses, 683-686
failure to read document, 674
factual misrepresentation
implied, 677
required, 662, 664, 676
federal governmental immunity, 341
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Misrepresentation—Cont’d
fiduciaries’ duties of care, 667
fraud on the market, 671
half-truth, 682
implied misrepresentation of fact,

677
innocent, 668-670
intent required, 665
justifiable reliance requirement and
comparative fault
generally, 672
failure to read documents, 674
immaterial representations, reli-
ance on, 675
investigation by the plaintiff, 673
law, statements of, 676, 677
loss causation, 693
materiality requirement, 675
merger or exculpatory clauses, 683-
686
negligence; relevance to scienter
fraud, 665
negligent representations
duty of care, when owed, 667
economic loss rule and, 651, 667
liability for generally, 666
third persons, duty to care to, 681
nondisclosure, 682
nonparty, representation to, 679
opinion statements
generally, 676
implying facts by, 677
other torts and, 663

parol evidence rule barring fraud
claims, 683

personal injury or dignitary harm
resulting, 663

prediction statements, 678

present intent statements, 678

privity not required, 679

promises and statement about the
future, 678

proximate cause or loss causation,
693

public entities, excluding liability for,
341

puffing, 677

realized vs. unrealized loss, 694
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Misrepresentation—Cont’d

reckless; defined, 665
reformation, 687
reliance required, 671
remedies
generally, 687
damages
consequential and punitive, 689
market-based, 688
reformation, 687
rescission and rescission-equivalent
damages

innocent misrepresentation, for,
670, 692

delay and, 693
scienter required, 665
scope of topic, 662, 663
single or transferred loss, 681
statute of limitations
fraudulent concealment and, 246
misrepresentation tolling, 668
strict liability
innocent misrepresentation, 668-
670
rescission cases, 670, 692
warranty theory, 669
third persons
duty to, 680, 681
reliance by, 679
representations by, 679
single loss cases, 681
warranty and, 669

Mistake

appearances controlling in self
defense, 82

collateral mistake insufficient, 111
conversion, effects, 62, 64, 67
defense to tort liability rejected, 24
negating consent, type of, 111
ignorance distinguished, 114
recapture of chattels, in, 91

self defense, in, 80, 82

trespass to land, no defense, 50

Mitigation of Damages

See Avoidable Consequences
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Moral Rights of Artists

rights remaining after transfer of title,
741

Motive
See Bad Faith; Intent; Malice
Generally, 30
abuse of process, element in the case,
594
affecting common law privilege, 544
conversion cases, irrelevant in, 62
false imprisonment without privilege,
irrelevant, 41
hospital’s screening duty independent
of, 317
intent distinguished, 30
interference with contract etc.
basis for finding, 624
criticizing motive based liability,
626
motive distinguished from
anticompetitive effects, 633
required or not, 618, 619, 623
sole and mixed motives, 625
malicious prosecution, required, 589
mixed motives, 589, 625
vicarious liability, affecting, 427
privacy, newsworthiness privilege
held dependent upon, 581
punitive damages, basis for, 483

Multiple Parties
See Apportionment; Factual Causa-
tion; Comparative Fault or
Responsibility; Contribution;
Indemnity; Joint and Several
Liability
Municipal Corporations
See Public Entities

National Childhood Vaccine Injury
Act

taxing dangers to finance compensa-
tion, tort alternative, 511

Necessity
private, partial privilege to use
another’s land or chattels, 117

privilege of, defeating defense of
property privilege, 86

Necessity—Cont’d
public, privilege to affect property of
others, 118, 119
public, takings by public entities,
constitutional considerations,
119

third person injured in self defense,
as, 85

Negligence

See also Comparative Fault; Custom;
Negligence Per Se; particular
elements of the negligence case
such as Duty; Duty to Act;
Factual Causation; Proximate
Cause; particular settings such
as Attorney Malpractice, Eco-
nomic Torts, Hospitals, Land-
owners, Medical Malpractice,
and Products Liability

ability or prowess special to the actor,
129, 132

acceptable risks, 160
action on the case and, 121
activities, general or large scale, 120
acts and omissions, 126
actual harm requirement, 120
aggravated, 138, 140
amount of care/standard of care
distinguished, 141
animals
strays on the highway, 438
dangerous propensities, 439
anticipating negligence of others, 177
assumed risk negating, 235, 237
assured clear distance ahead rule, 145

balancing, see risk-utility assessment,
this heading

breach of duty expression, 125

burden of proof, see Burden of Proof,
this Index

care commensurate with danger, 141
carriers, standard of care, 262

causing loss of a small chance of sur-
vival, see Loss of a Chance, this
Index

characteristics of the negligence case,
120
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Negligence—Cont’d
children
anticipating negligence of, 137,
277
standard of care
adult standard, 137
child standard generally, 134
rationale, 135
rule of sevens, 136
violation of statute, effect, 134,
150, 156
circumstances considered in
determining negligence, 141,
142
circumstantial evidence
inferences from, 166
res ipsa loquitur, 169
common law background, 121
comparative or contributory
negligence judged similarly, 219
conduct
intoxication cases, 133
omissions as well as acts, 127
specific physical act or omission
required, 168
state of mind distinguished, 126
cost-benefit assessment, see risk-util-
ity assessment, this heading
credibility of witnesses, 163
custom, see Custom, this Index

damages as element of the claim for,
120, 124

defamation cases, in, 516, 519, 520,
551, 556

defense of property, relationship, 89

degrees of negligence or care, 138

defined, unreasonably risky conduct,
126

disabled persons, care owed by and
to, 129, 225

duty; breach distinguished, 125
elements of the case, 120, 124, 125
emergency, 142
evaluating

evidence, 163

proven conduct, 177
evidence, see Evidence, this Index
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Negligence—Cont’d

expert testimony, see Evidence, this
Index
extraordinary care
carriers and innkeepers, 260-262
meaning generally, 141
factual cause of harm as element of
the case, 125
fault, a species of, 122
federal preemption, see Preemption,
this Index
foreseeability of harm
reason to know vs. foreseeability,
139
required to show negligence, 127,
159
probability and risk, 159
forgetfulness and memory, see Mem-
ory, this Index
gas or electricity, care required, 141
gross negligence, 140
history and development, 121, 122
incapacity, determining negligence of
one acting under, 130, 131
inferences; presumptions and, see
Evidence, this Index
instructions, see Instructions to the
Jury, this Index
intent compared and distinguished,
31
intentional risk-taking as negligence,
29,126
intentional torts and, 29, 126
internal rules of entity, 148, 179, 180,
181
intoxicated persons, 133
judges roles generally, 164
jury roles generally, 163
knowledge, memory and skill of the
reasonable person, 132
licensing statutes, effect, 150
livestock on highways, 438
lookout, failure to see, 166
medical malpractice; see Medical
Malpractice, this Index
memory, see Memory, this Index
mentally disabled persons
bases for rules governing, 131
objective standard of care, 130
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Negligence—Cont’d

negligent entrustment, 422
negligent hiring, retention, or
supervision, 113, 321, 332, 418,
423, 425, 431, 499
objective standard
generally, 127
Holmes on, 123
mental capacity, 130, 131
subjective elements
generally, 128
children’ standard, 134
Occupational Health and Safety Act,
147
per se, see Negligence Per Se
physical characteristics of the reason-
able person, 129
Pied Piper cases, 277, 423
police chases causing harm, see
Police, this Index
preconception tort, 368
presumptions, see Evidence, this
Index
probability of harm expressed as
foreseeability, 159
proximate cause, see Proximate
Cause, this Index
reasonable person, characteristics of,
129-133
reasonable person standard, see Stan-
dard of Care, this Index
reasonableness evaluations; risks and
utilities considered, 160-162
reckless, willful or wanton
misconduct, 140
relationships of the parties and, 121
releasing dangerous person, 336, 345,
349
res ipsa loquitur; see Res Ipsa
Loquitur, this Index
risk, intentional risks as negligence,
126
risk-utility analysis, see Risk-Utility
Analysis of Negligence, this
Index
risking intentional torts of others,
209, 498
risking negligent torts of others, 211
self defense and, 80, 83

Negligence—Cont’d
shifting responsibility, 213, 232, 362
slip-and-fall, res ipsa loquitur, 171
snow and ice removal, see Ice and
Snow, this Index
specific act or omission
activities vs., 120
affecting cause in fact issue, 190
required, 168
specific rules in lieu of standard of
care
common law, 145
statutory, 146
standard of care, see Standard of
Care, this Index
state of mind vs. conduct, 126
statute violation, see Negligence Per
Se
statutes, tort law effects of, see
Statutes, this Index
stop, look, listen rule, 145
strict liability reduced by law of, 122,
123
subjective elements in, 128, 130, 134,
140, 219, 224
subsequent remedial measures, 179,
459
sufficiency of evidence, question for
judge, 164
third person injured in self defense as
basis of liability, 85
toxic substances, care required, 141
trespassory torts and, 121
unavoidable accident, 142
unreasonable risk, as, 124, 159
weapons, see Weapons, this Index
willful or wanton misconduct

Negligence Per Se
Generally, 146, 148
adoption theory of, 150, 151

alcohol sales in violation of statute,
158, 424

alternative to rule of, 149

cause of action distinguished, 146
children violating statute, 134, 156
class of person covered, 153

excused violation of statute, 156, 157
federal statutes and, 147, 151
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Negligence Per Se—Cont’d
interpreting statutory purposes, 155
intoxicated driving, 133
judicial adoption of non-controlling
statute, 150, 151

proximate cause, 152-154

public duty doctrine and, 158

rationale, 150

rejecting class of harm and person
rules, 151, 155

scope of risk, 152-154

statutory violations as, 146, 148

strict liability vs. excused violation,
157

Negligent Entrustment
duty of care and liability for, 422
proximate cause, 215

Negligent Hiring, Retention, or
Supervision

dangerous clergy, 113, 268, 329, 331,

332
employer’s duty of care with respect
to generally, 423
nursing homes, 321
school’s liability for, 418
vicarious liability distinguished, 425
Negligent Infliction of Emotional

Distress (NIED)
See Emotional Harm

Negotiable Instruments and Money
conversion of, 63, 710
holders in due course protected, 73

No-Fault Auto Insurance Plans
alternative to tort law, 509

Noise

abnormal sensitivity to barring claim
of strict liability, 445

causing accident, 160, 164

nuisance, as, 51, 399, 401, 402, 402

intentional infliction of emotional
distress by, 386

trespass to land, not actionable as, 51

Nominal Damages
abuse of process, 661
battery, 47
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Nominal Damages—Cont’d
conversion, 73
defamation
actual damages required Gertz-
type cases, 574
denied in certain libel-proof
plaintiff cases, 575
Due Process and First Amendment
violations, 480
injurious falsehood, denied in, actual
harm required, 659
interference with contract claims,
denied or not, 644

negligence claims, denied in, 120,
183, 479
trespass to land, 49, 50, 56

Nonaction or Nonfeasance
See Acts and Omissions; Duty to Act

Nondelegable Duty
See Vicarious Liability

Notaries

negligence causing economic harm,
653

Nuisance
abatement, 404
abnormal danger and, 442
absolute nuisance, 398
accommodation vs. rights, 399
aircraft overflights, 54, 398
anticipatory harm, 402
balancing harm and utility, 400, 401
coming to the nuisance, 402
comparative fault, 400, 403
damages, 404
economic loss rule and public
nuisance, 647
elements of claim, 401
fear of future harm, 402
independent contractor creating, 432
injunctions against
generally, 404
compensated injunction, 468
intent, 400
negligence, 400, 647
negligent interference with economic
opportunities by, 403
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Nuisance—Cont’d
noise, see Noise, this Index
non-invasive nuisances, 402
obstruction of public ways, 403
particulates, 399
per accidens and per se, 398
permanent, 57, 404
personal injury from public nuisance,
403
predecessors in title causing, 399
preemption or displacement by other
laws, 403
private harm and private suit for pub-
lic nuisance, 403
private generally, 403
public, generally, 403
reciprocity, 441
remedies generally, 404
right to farm laws, 398, 401
scope and related fields, 398
sensitive persons or uses, 399
social utility, 401
strict liability, 400
substantial and unreasonable interfer-
ence required, 401
surface waters causing, 398
temporary, 404
trespass and, 399
type of harm, not type of conduct,
398
underground liquids, 399, 401, 404
vendor or prior owner, liability to
purchaser for deposits, 50, 399
vicarious or strict responsibility for
nuisance created by another, 400
waters
surface backed up, 398
pollution of, 399, 647
underground percolation of toxic
liquids, 401
zoning, effect, 402, 402
Nurses
See also Hospitals; Medical Malprac-
tice
standard of care, 301
Nursing Homes and Other
Residential Care Facilities

common law causes of action against,
321

Nursing Homes and Other
Residential Care Facilities
—Cont’d

false imprisonment by, 41, 42
res ipsa loquitur, 322
standard of care, 320
statutes
False Claims Act and Qui Tam
actions, 326
federal, generally, 324
Racketeer Influenced and Corrupt
Organizations Act, 326
roles generally, 323
state, 325
tort suits, role, 319

Occupier’s Liability
See Landowners or Occupiers

Officers

See also Arrest; Civil Rights; Police;
Public Entities

discretionary immunity, 336, 344

judicial and legislative officers,
absolute immunity generally,
350

civil rights claims and immunities

federal officers and employees, 356
state and local officers, 354

conversion of chattels by, 66, 67

custody of property, duty of protec-
tion, 422

immunity, federal officers and
employees, 351

liability and immunity, state and
local, 350

indemnity for officer held liable, 350

liability for harm to seized goods, 83

mishandling seized funds, liability in
conversion, 67

parole or probation officers’ duty, 349

sheriff’s conversion by levy on wrong
property, 65, 66

trespass to land by permitting others
to enter, 50, 106

0Oil, Gas and Harmful Liquids
slant drilling, conversion, 63
spills on navigable waters, 403, 647
underground pollution, 53, 55
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Omissions
See Acts and Omissions

Open and Obvious Danger
comparative fault vs. no-negligence
analysis, 223
landowners, 276
plaintiff’s foreseeable encounter with,
276
products liability
consumer expectations test and,
455
design cases, 457
risks and utilities
warnings, 464

Outrage
See Emotional Harm

Palsgraf Case
class of persons and types of harm
within the risk, 202
duty vs. proximate cause analysis,
200

Parent and Child
See Children; Family

Parole of Prisoners
See Prisons and Prisoners, this Index

Patents

preemption, role, effect on trademark
protection, 738

Per Quod Servitium Amisit
master’s claim for lost services, 647

Percolation or Migration of Liquids
2See also Hazardous Materials, Haz-
ardous Wastes; Nuisance
nuisance, 401
strict liability, 50, 443
subsurface, trespass to land, 55

Perjury
civil rights, no claim for, 585, 600
spoliation of evidence and, 585, 715
tort claim for rejected generaly, 539

Personal Injury

See also Damages; Negligence and
other particular torts
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Personal Injury—Cont’d
alternative compensation systems for,
15
magnitude of the injury problem, 13
tort law and, 8

Personal Property Owners
See also Bailments, Conversion

duty to trespassers on personal prop-
erty, 273

Personality or Performance Rights
appropriation of plaintiff’s identity or
personality for commercial
purposes, 740
publicity, right of, 579

Pharmacists

duties and liabilities generally, 328,
466, 478

Physicians and Surgeons
See Medical Malpractice; Managed
Care Organizations

Psychotherapists
See Therapists and Counselors

Plaintiff Misconduct
See also Comparative Fault or
Responsibility
plaintiff’s own wrong, founding claim
on, 88, 228
wrongful possessor’s suit against
repossessing owner, 90

Poisons

See also Hazardous Materials/
Hazardous Wastes; Tobacco

battery by administering, 36
comparative fault, small child eating
paint chips, 224
crop dusting, inherent danger, 432
cyanide gas, rescue, 219
fetal poisoning, mother’s ingestion of
prescription, 367
food contamination
res ipsa loquitur, 172
strict liability of seller, 452, 453,
456

governmental control as discretion-
ary, 336
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Poisons—Cont’d
insecticides, federal preemption, 474
labeling, 152, 465
lead, see Lead, this Index
nondelegable duty, 432
nuisance, public, 403
remediation costs of city, 403
statute, class of harm protected

against, 152

strict liability, 443

Police
See also Arrest; Civil Rights and
Civil Rights Torts; Due Process
of Law; Officers
barred from recovery against
negligent person, 368
civil rights liabilities, 76, 354
defamation of; officer as public
official, 559
duty to enforce injunction against
domestic violence, 423
duty voluntarily assumed, 410
emotional distress inflicted by, 386
failure to train, 76
high-speed chases
civil rights claims, 76
immunities
discretionary immunity, 336
police and fire protection, 348
factors in determining negligence,
160
professional risk-takers, 364
proximate cause, intervening
negligence, 211
strict liability for abnormal
dangers, 444
statutory defenses, 143
third persons injured, just
compensation, 119
immunities generally, 348
intoxicated driver, failure to arrest,
345
limiting duty of care toward, 365
malicious prosecution, liability for,
587
negligent injury to mugger, 94, 228
promise of protection or rescue, 346,
348, 410, 419

Police—Cont’d
property damaged by law enforce-
ment activity, 119
rape by or murder, vicarious liability
for, 321, 429
releasing from custody into danger,
215

Policy
economic analysis generally, 14
process values, 16
utility vs., generally, 10, 11

Pollution
See Hazardous Materials/Hazardous
Wastes; Nuisance; Toxic Torts

Possession
land, rights of protected, 52

trespass to chattels, basis of suit for,
60

Preconception Negligence
Generally, 368

Preemption
See also particular topics such as
Trademark and particular
statutes such as ERISA.
Generally, 26, 147, 250
charitable immunity imposed by, 361
compliance with statute and, 250, 474
constitutional decisions displacing
state law
defamation, 554
punitive damages, 485
conversions actions
copyright statute preempting, 709
trademark statutes preempting, 63,
739

copyright statute

generally, 741

interference with contract, 617
defamation

credit reporting statutes, 536

labor law partial preemption, 555
emotional harm, employment harass-

ment, 387

ERISA, managed care organizations,
318

Fair Credit Reporting Act, 536
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Preemption—Cont’d
government contractor defense and,
352
identity theft, partial preemption, 709
immigration statute, 650
nuclear regulation, partial preemp-
tion, 348
nuisance, railroad noise, 401
patent statute
general preemption, 738
interference with contract, 617
products liability, 474
right of publicity, 740
trade secrets statutes, 631, 739
volunteers’ immunities, 361
workers’ compensation
anti-discrimination statutes and,
503
exclusive remedy displacing tort
law, 506

wrongful discharge, preemptive
statutes, 706

Premises Liability
See Landowners or Occupiers

Prenatal Injury

duty to fetus or unborn child, 366

parental responsibility for, 367

preconception conduct causing harm,
368

toxic injury, 367

wrongful life, birth, conception, 369-
371

wrongful death of fetus or unborn
child, 366

workers’ compensation, exclusive
remedy provision and, 506

Preponderance of the Evidence
See also Burden of Proof; Procedure
loss of an unlikely chance, 196, 197
meaning, 22

Presumptions
See Evidence

Prima Facie Case
affirmative defenses distinguished, 23
meaning, 22
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Prima Facie Tort

claim of and limitations on, 643

Principal and Agent

See Agents; Employers and Employ-
ment; Independent Contractors;
Vicarious Liability

Prisons and Prisoners

civil rights claims, 79, 419
custodian’s duty to protect prisoner,
418, 130, 214, 224
Eighth Amendment rights of prison-
ers, 79
negligent release of prisoner, 349
escape of prisoner, duty to protect
from, 346, 349
medical attention required for, 79,
408
parole
discretionary immunity, 336, 349
duty to supervise parolees, 423
release, duty to at end of term, 43
sexual conduct with custodian, 113,
386
suicide of one in custody, 130, 214,
224

Privacy

See also Fiduciaries; Publicity, Right
Of; Trade Secrets
Generally, 578
appropriation of plaintiff’s personal-
ity, 579, 740
biography, 579
civil rights claims for invasion of,
580, 582
confidential client information,
lawyer’s duties, 724
constitutional limitations on privacy
right, 581
constitutional privacy rights, 578
data privacy
generally, 580, 584
computer data and conversion, 712
fiduciaries and attorneys, 696, 724
trade secrets, 735, 739
dignity vs. property right, 579
Driver’s Privacy Protection Act, 584
drug testing as violation of, 580
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Privacy—Cont’d

electronic communications invading,
584

emotional distress, 384

expectation of, 580

First Amendment, 579, 581, 582

false light, 582

gays and lesbians, outing, 581, 703

history, 578

identity theft, 650

instrumental purposes in protecting,
578

intrusion upon seclusion and data
privacy, 580

newsworthiness, 579, 581

non-tort protections, 578

other torts and overlaps, 578, 580

public records, 581, 583

publicizing private life, 581, 395

strip search, Fourth Amendment civil
rights claim for, 78

types of, 578

values protected by, 578

Privilege

See also Consent; Immunities; and
particular topics such as Defa-
mation

Generally, 24

absolute

consent, 542
executive, 541
judicial, 350, 539
legislative, 540
listed, 538
meaning of, 350, 538
publications required by law, 538
spousal communication, 523, 538
abuse of, qualified privilege
destroyed, 550
agent exercising principal’s, 425
arrest
privilege to enter property in mak-
ing, 86
probable cause, 95, 96
under warrant, 93
without a warrant, 94

defamation, see Defamation, this
Index

Privilege—Cont’d

defense of a third person, 84
defense of land or chattels, 86-89
discipline, see Discipline, this Index
entry upon land of another
generally, 98-102
free speech rights to use another’s
land, 102
misconduct after privileged entry,
100
executive branch business, 541
immunities compared and
distinguished, 252
interference with contract, 617, 618,
620, 630
investigative stops, 77
judicial proceedings
defamation, 539
prosecutors, 733
justification vs. excuse, 24
lis pendens as absolutely privileged,
593, 661
merchant’s detention of suspected
shoplifter, 92
military orders to inflict harm, 103
necessity, 86, 117, 118
parental discipline, 104
protection of others, 84
public necessity, 119
qualified or conditional, generally,
544
recapture of chattels, 91
recovery of or reentry upon land, 90
regulatory inspections, 99
rights distinguished, 101
schools, discipline of children, 104
self defense, 80-83
speech rights on another’s land, 102
third person unintentionally injured
in exercise of, 86
trespass ab initio, 50, 100

Privity

See also Economic Loss Rules;
Proximate Cause; Third Persons

duty based upon contract or undertak-
ing, earlier requirement of, 450

legal malpractice, 725
misrepresentation, not required, 679
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Probable Cause

See also Arrest; Malicious Prosecu-
tion

administrative inspections, 99

burden of proof, 78, 97

civil rights or constitutional claims,
78,97, 599

defined, 95

excessive force, probable cause not
relevant, 97

judge or jury issue, 96, 588

malicious prosecution, 588

meaning generally, 588

prosecutions without probable cause,
due process, 597, 599, 600

required to sustain arrest without
warrant, 94

shopper’s hidden merchandise, 95,
588

Process Rights

See Abuse of Process; Judicial and
Legal Process; Malicious Prose-
cution

Process Values

See Judicial and Legal Process

Products Liability
Generally, 447, 448
accepted work doctrine
real property sales, strict liability
and, 478
sophisticated user rule compared,
464
allergies, 464
alteration of product, 471
alternative causation, 193
assumed risk, 470
bailors of chattels, 478
blood products, 452
bulk goods, 467
burden of proof
generally, 451
design defects, shifting, 460
crashworthiness or enhanced injury
cases, 471
reasonable alternative design, 458
risk-utility test generally, 457
state of the art statutes, 473
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Products Liability—Cont’d

bystanders injured, 476
causation
plaintiff fault, 470
proximate cause or superseding
cause, 451, 471
required element, 451
warning cases, 468
circumstantial evidence
design defects, 457
manufacturing defects, 454
commercial sellers and distributors
covered, 477
comparative causation argument, 470
comparative fault
generally, 470
misuse as, 471
compliance with statute, 474
component parts
other property or not, 449
seller of, liability and warnings,
467
consumer expectations
bystander injuries, 476
open and obvious dangers under,
455
test of defect, 453
crashworthiness, 471

customs or standards of industry,
448, 473

dangerous users, marketing to, 452
decline of strict liability theory, 450
defect
danger distinguished, 451
misuse negativing, 471
negligence and, 448
plaintift’s failure to discover, 470
requirement of, 451
types of, 452
design defect
burden of proof, 457
defined, 452
expert testimony, 457, 463
foreseeability, 457
manifestly unreasonable design,
457, 458
proving, 457
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Products Liability—Cont’d

design defect—Cont’d

reasonable alternative design, 458,
459

risks and utilities of design, 456

shifting the burden of proof, 460

subsequent design change or
repair, 459

unknowable or unavoidable
danger, 461, 462

development of strict liability in tort,
450

disclaimers and limitations on
liability, 472

economic harm, economic loss rule,
449

electricity, 478

emotional harm to bystander, 476

exculpatory clauses or disclaimers,
472

English-only warnings, 465

enhanced injury resulting from
defect, 471

expert testimony, 457, 459, 463

firefighters’ rule, defective product
and, 365
food products
res ipsa loquitur, 172
strict liability of seller, 452, 453,
456
foreseeability, 457
games, interactive, 478

Greenman v. Yuba Power Products,
450

guns, marketed to dangerous users,
452

heeding presumption, 468
historical development, 450
indemnity of retailer, 477
industry standards, scientifically

unknowable risk distinguished,
473

information defects, 452
intangible products, 478
learned intermediary rule, 466

lessors of chattels and real property,
478

MacPherson v. Buick Motor Co., 450

Products Liability—Cont’d

manifestly defective products, 457,
458
manufacturing defect
generally, 452
proving, 454
unknowable danger and, 462, 473
market-share liability, 194
marketing defects, 452
medical or scientific causation, 468
misrepresentation theories, 448
misuse, 471
negligence, 471
economic harm rule, 449
industry custom, 448
privity rule abolished, 450
theory of products liability, 448
negligence vs. strict liability
generally, 451
burden of proof distinctions, 456
industry custom and risk-utility
test, 448
unknowable risks distinction, 456,
462
warning defects and, 464
open and obvious dangers
consumer expectations and, 455
design cases, 457
risks-utility test and, 456
warnings and, 464

parties and products covered, 476-
478

pharmacists, 466, 478

plaintiff’s failure to discover product
defect, 470

preemption of state law, 474

prenatal injury, 367

prescription drugs, warnings, 466

privity rule in early development, 450

products and transactions covered,
4717, 478

proximate cause, misuse or alteration,
471

publications and games as products
or not, 478

rationales, 450
raw materials, 467
real property, 478
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Products Liability—Cont’d

reasonable alternative design, 458,
459
recall or retrofit, 469
res ipsa loquitur, 463
risk-utility test
design defects, 456
manifestly defective products and,
457, 458
negligence and, 448, 452, 456
reasonable alternative design, 458
unavoidably unsafe products, 461
warnings, 464
safety device defective, 470
scope of field, 447
scope of risk or proximate cause,
468, 471
sensitive plaintiffs, 464
service and hybrid transactions, 478
sophisticated users, 467
statutes of limitation, 475
statutory defenses, 473
strict liability
contract and tort approaches to,
448
development and decline, 450
rationales for, 450
strict liability vs. negligence, see
negligence vs. strict liability
subsequent remedial measures, 459
successor liability, 477
superseding cause, misuse, alteration
as, 471
theories of relief, 448
toys
games distinguished, 478
marketing dangerous instruments
to children, 465
reasonable alternative design
issues, 458, 459
unavoidably unsafe products, 461
unforeseeable users, 476
unknowable risks, 461, 462, 473
used goods, 478
warnings
generally, 452, 464-469

adequacy of content and expres-
sion, 465
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Products Liability—Cont’d

warnings—Cont’d
bulk goods, 467
causation requirement, 467
content and expression, 465
employer-purchasers, 467
English-only warnings, 465
heeding presumption, 467
learned intermediary rule, 466
open and obvious dangers, 464
pharmacists, 466, 478
postsale, 469
prescription drugs, 466

proximate cause or scope of risk,
468

raw materials, 467

required, when, 464

risk-utility analysis, 464

scope of risk or proximate cause,
468

sophisticated users and other
intermediaries, 467

unknowable harm, 464
warranty
claims limited to, when, 449

consumer expectation test, basis,
453

disclaimers, 472

express, 452, 466, 474

food products, 452

implied, development of, 450

preemption, express warranty
defeating, 474

privity rule, abolition and avoid-
ance, 450

theories associated with contract,
448

Professional Risk-Takers (The
Firefighters’ Rule)
contractors repairing dangerous
condition, 362

duty of care to rejected or limited,
generally, 362-365

persons barred by the rule, 365
products manufacturers and, 365
risks covered by the rule, 364
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Promissory Estoppel

reliance upon gratuitous promises,
411

Proportional Causation

See Loss of a Chance

Proximate Cause (Scope of Risk)

See also Factual Causation

Generally, 198-217

abnormally dangerous activities, 445

Act of God, 205

aggravation of existing injury, 206

alcohol providers, 213, 214, 224

alternatives to proximate cause analy-
sis, 216

animals, strict liability limitations,
445

bases of proximate cause rule, 199

carrier delay cases, 203

case adjudication vs. rules of law,
207

cause vs. condition, 212

civil rights cases, 198, 209

class of harm, statute violation, 152,
154

class of persons foreseeably at risk,
153,154

comparative fault
alternative analysis, 216
plaintiff conduct not a proximate
cause, 223
proximate cause rules apply to
plaintiff fault, 219
sole proximate cause, 215
condition not a cause language, 212
continuous sequence test of, 201

contract cases, analogous limitation,
198

contributory negligence bar,
proximate cause rationale, 218

criminal intervening acts, 209
discovery of danger by another, 213
duty and
generally, 200
categorical rules, 200, 214, 253
intervening criminal act, 209
Palsgraf case terminology, 200

Proximate Cause (Scope of Risk)

—Cont’d
duty and—Cont’d
using proximate cause as a no-duty
rule, 214
economic harm rules vs. proximate
cause rules, 214
element in the prima facie case for
negligence, 125, 197
emotional harm, 397
extended liability for intentional torts,
199
extent of harm, 206
fact-specific determination, 200
factual causation, relation to, 185,
200
fire
intervening arson, 209
spread of, 206
foreseeability
risk and, 205, 218, 219
extent of harm, 206
forces of nature, 203
intervening acts or forces, 204,
207, 209-215
intervening cause and manner of
harm rules, 207
liability rejected for foreseeable
harms, 214
liability limited to foreseeable
classes of harm, 202
manner of harm, 207
negligence vs. proximate cause
foreseeability, 200
risks from forces likely to cause
unpredictable, 207
risk terminology, 205, 219
terminology of, 205
tests of
generally, 197, 201
rejected in older cases, 201, 205
unforeseeable acts or harms, 203,
212
unforeseeable intervening acts, 204
variant of the foreseeable, 207
formal tests of, 201
hindsight test, 201
injury in attempt to escape
defendant’s negligence, 211
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Proximate Cause (Scope of Risk)
—Cont’d
injury remote in time or space, 208
interests at risk, 202
intervening cause pattern and analy-
sis, 204
intervening force of nature, 210
intervening acts or forces
arson, 209
criminal or intentional acts, 209
defined, 204
foreseeable intervening acts, 211
manner of harm rules, 207
negligent risk of, 204
police chase cases, 211
scope of risk analysis, 198
strict liability cases, 445
intoxicated persons without overt
conduct, 133
joint and several liability alternative,
216, 217
judge and jury, 199, 200, 209, 212
jury instruction defining
traditional form, 201
superseding cause, 217
keys in the car, 209
last wrongful act, 209
manner of harm, 207
multiple proximate causes, 198
natural and continuous sequence, 201
negligence, relation to, 200
negligence creating risk of interven-
ing action, 204, 498, 499
negligent entrustment, 422
Palsgraf rule, 202
plaintiff’s fault as sole proximate
cause, 215
Polemis rule, 203
police chases, 211
products liability, 451, 471
reasons for limitations on scope of
liability, 197
remote injury, 208
rescue doctrine, 202
risk and foreseeability, 205, 219
risk description in argumentation,
207
risk to different interests, 202
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Proximate Cause (Scope of Risk)
—Cont’d
scope of risk terminology, 197
shifting responsibility to another,
213,232, 362
static conditions, 211
statute violation and, 152-154
substantial factor test of, 201
suicide, 148, 209, 214, 191
superseding cause
generally, 204
alternatives and abolition of super-
seding cause analysis, 216,
217
barring liability when intervening
cause is foreseeable, 214

intervening force of nature, 205,
210

plaintiff’s act as, 215
susceptible plaintiff, 203
termination of the risk, 212
thin skull rule

generally, 206

emotional distress cases, 397

transferred intent in intentional tort
cases, 45, 46

unforeseeable harms, older liability
for, 203

unforeseeable intervening acts, 212
Wagon Mound case, 202

Public Accommodation
statutory right to enter place of, 101

Public Duty Doctrine
public entities under, 345

statutory violation irrelevant in tort
law under, 158

Public Entities
See also Civil Rights; Officers; Police
civil rights claims against
federal government or its officers,
335, 356
local public entities, 355
officers and employees, 354
states, 355
conversion, liability for, 341
defamation, plaintiff in suit for, 532
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Public Entities—Cont’d Public Entities—Cont’d
discretionary immunity parole or release of dangerous
federal, 336 person, 336, 345, 349
state and local entities, 344 police; failure to train, 76
Eleventh Amendment immunity, 334 police power and taking of property,
federal sovereign immunity, 334 119
Federal Tort Claims Act (FTCA) public duty doctrine, 345, 346
discretionary immunity, 336 public necessity, intentional damage
Feres incident to service rule to property, 119
generally, 337 state and local
criticism and reform, 340 Generally, 342-349
in sgwice injuries or not, 338 abolition of immunities, 342, 343
service member’s family under, civil rights claims against local
0 339 ) i ) entities, 355
uman experimentation, service daneerous person neelicentl
members, 337 greleasfa)d, 349 ey

intentional torts to the person,
immunity retained, 341

law governing, 335

military tortfeasors and victims,

discretionary immunity, 344
governmental vs. proprietary, 343
inspection and licensing, 347

337-339
negligently causing another’s bat-
tery, 341
operational-planning distinction,
336
private person liability compara-
ble, 335
procedural requirements, 335
sexual harassment; Feres rule
specific torts excluded, 341
statute of limitations
discovery rule, 243
jurisdictional limit, 241
foreign sovereign immunity, 334
government contractors’ immunity,
352
high speed police chases, 348
human experimentation, service
members, 337, 338, 340
immunities, history and summary,
334
intentional damage to property in
public interest, 119
law of nations, aliens suing under,
334
municipal immunity, see state and
local, this topic
operational vs. planning decisions,
336

local, traditional immunity and its
partial waiver, 343

planning vs. operational, 344

police and fire protection exception
to liability, 348

public duty doctrine and excep-
tions, 345, 346

road design, 347
sovereign immunity, 342
specific exceptions to liability, 347

state, traditional immunity and its
partial waiver, 342

states, federal civil rights claims
against barred, 355,

strict liability excluded, 342

taking of property, just compensa-
tion required, 119

trespass and nuisance, 343

Public Records
defamation, report of privileged, 548
liens filed, defamation privilege, 547

lis pendens wrongfully filed, claims
or theories available for redress,
593, 594, 656, 661

privacy, 581, 583
sealing, denying public access to
public records, 583
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Public Utilities
See Common Carriers and Public
Utilities
Publications or Games
causing physical harms, 478

Publicity, Right of
protecting plaintift’s personality
against use by others, 579, 740

Punitive Damages
Generally, 483-485
amount awarded
common law factors, 484
constitutional limitations, 485
award as cap on retrial, 484
bases for, 483
bifurcation of trial, 483
caps on
constitutional rules, 485
tort reform statutes, 486
constitutional limitations, bases and
amounts, 485
conversion, 67, 71, 73, 731
defamation, constitutional limits on
damages, 554, 574
discovery, 483

intentional interference with contract,
631, 644

legal malpractice, 731
misrepresentation, 689

parental custody, interference, 603
provocation affecting, 83

public entities and officers, 483
sexual harassment, 483

wealth of defendant, 484
wrongful death, 375

Purpose
alternative test of intent, 29

Quare Clausem Fregit
trespass form, 49

Qui Tam

federal False Claims Act, private
persons suing, 326

misrepresentation to government, 662
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Racketeer Influenced and Corrupt
Organizations Act (RICO)

civil actions under, nursing homes,
326

Railroads

See also Employers and Employees;
Common Carriers and Public
Utilities

attractive nuisance and child injuries,
277

Federal Employers Liability Act, 26,
146, 372, 374

last clear chance cases, 225

nuisance, railroad noise, 401

preemption of state law in favor of,
26, 250, 401

role in developing negligence law,
122

trespassers on the right of way, 273,
271

turntable doctrine, 277

Rape
See also Sexual Torts

alcohol illegally provided, rape not a
proximate result, 424

carrier’s duty to deposit passenger in
safe place, 264

civil rights claim for, 75

clergy rape

unforeseeable to church, though
proclivities known, 329
vicarious liability for rejected, 429

contributory or comparative fault of
victim, 220, 224

emotional distress, sheriff’s crude
grilling of victim, 386

employer’s duty to protect employees
against, 420

foreseeability, 209, 329, 420

government liability for, negligent
supervision, 341

hospital’s duty to refer victim for
pregnancy prevention, 300

international law, 334

landlord or landowner, property

conditions facilitating rape, 416,
417
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Rape—Cont’d
nursing homes
staff rapes, vicarious liability, 321
standard of care to protect from,
320
parental immunity for overruled, 358
parole violator
Halfway House duty to report
violation that facilitated rape,
413
police discretionary immunity, 349
police
rape by, city immune, 348
undertaking to protect, no duty,
410
vicarious liability for rape by, 429
prison rape, civil rights claims, 79
privacy, revealing victims’ names,
581
punitive damages, 47
schools’ duty to protect students
against, 418
self-mutilation following rape recov-
erable item of damages, 479
statutory rape, 116
vicarious liability for or not, 427,
429, 430
victim’s own wrong or illegal act
barring recovery for, 228
violent group member, failure to
warn group, 423
workers’ compensation exclusive
remedy provision barring tort
claim, 387

Recapture of Chattels
See Repossession of Property

Reception Statutes

common law received from England,
120

Reciprocal and Nonreciprocal Risks
Generally, 12
nuisance, 401

strict liability in some nonreciprocal
risk cases, 437, 440, 443

Recklessness

See Willful, Wanton, or Reckless
Misconduct

Recreational Use Statutes
Generally, 279

Regulations and Regulatory Systems

discretionary immunity related to
regulatory policy, 336

government liability for failure to
follow regulation, 151

license required by, operating
without, 150

public policy established by or
reflected in, 704

torts and, 7

violation of regulations as
negligence, 146-149

Regulatory Inspections

privileged without a warrant, when,
99

Release

See also Assumed Risk; Contractual
Limitations on Liability

death, prior release of claim, 380

parents assuming risk for child by
release in advance, 234

parties released, fault compared, 495

prosecution abandoned in exchange
for release of claims, 591

settlement forms and effects gener-
ally, 491

wrongful death claim barred by inter
vivos release, 380

Religious Freedom
See also Clergy and Church Liability

anti-homosexual demonstrations at
funerals protected by, 387

Christian Science practitioner and,
300

clergy malpractice or sexual exploita-
tion, compelling governmental
interest, 330, 331

defamation and, 552

false information causing fear and,
395

free exercise and entanglement gen-
erally, 329

intentional infliction of distress, 387

moral rights under copyright law and,
741
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Religious Organizations
See Clergy and Church Liability

Remedies
See Damages; Injunction; Restitu-
tion; see also particular torts or
topics

Replevin
ancient writs, 59

officer’s execution of writ, liabilities,
93
recovery of converted chattel by, 73

Repossession or Recapture of

Property

chattels, 91

land, 90

conversion
breach of peace by, 61, 66, 91
creditors generally, 66

defense of property distinguished, 90

entering another’s land to recapture

chattels, 91
forcible entry and detainer, 90

Res Ipsa Loquitur
Generally, 169
aircraft crashes, 171
alternative causation and, 193
alternative inferences of specific
negligence distinguished, 169

animals escaping, 172
attributing fault to the defendant, 173
automatic door closing, 173
automobiles

driven vehicle leaving road, 172

moving vehicles, collisions, 169,
173

runaway vehicles, 169, 171
bailment analogies, 174
burden shifted under, 170

captain of the ship doctrine and
multiple tortfeasors, 174

caretakers and custodians, 172, 174

carriers; burden of proof shifted and,
174, 265

children, daycare injury, 172, 174

circumstantial evidence, relation to,
169
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Res Ipsa Loquitur—Cont’d
collapsing chair, handrail or
wheelchair, 172, 173, 175
common knowledge or experience,
171
control by defendant
eliminating negligence from other
sources, 173
multiple defendant cases, 173, 174
plaintiff’s participation in accident,
173
sufficiency or necessity of, 173
electrical or gas transmission, 172
escalators, elevators, automatic
doors, 173, 176
escaping objects or forces generally,
172
examples of, 169
exclusive control rule, 173, 175
expert testimony to establish basis
for, 305
explosions and exploding bottles,
172,173
factual causation issues
distinguished, 193
falling objects, 172
food, 172
illustrative applications, 172
inference permitted under, 170
instrument of harm, see also particu-
lar instruments, this Topic
public access to, 173
unknown, 172
judge and jury roles in, 170
jury instructions, 144, 176
medical malpractice cases, 174, 305,
306
mere happening instruction, 144,
missing witness rule, relation to, 176
multiple defendants or actors
generally, 174
medical cases, 306
spoliation of evidence explanation,
176
statistical reasoning in cases of,
173,176
vicarious liability or captain of the
ship explanation, 174
nonreciprocal risks and, 172
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Res Ipsa Loquitur—Cont’d
nursing homes, 322
permissible inference effect, 170
plaintiff does not introduce available
evidence, 176
plaintiff participation in events caus-
ing injury, 175
pleading or evidence of specific acts
of negligence, effect, 176
probability of negligence
defendant, not another, was
responsible, 173
expert testimony to establish, 171
statistical reasoning, 173, 176
unknown acts of negligence,
estimating, 171
procedural effect, 170
products liability cases, 463
public access to instrumentality of
harm, 173
rear-end collisions, 169
rebuttal evidence, effects and risks,
170
risk of error, estimating harms from,
171
slip and fall, 171
specific acts of negligence inferable,
169
spoliation of evidence and, 176
superior access to evidence by defen-
dant, 176
surgery, 305
tangible instruments of harm known,
172
telephone causing shock, 173
tire blowout, 171
unknown instrument of harm, 172
vicarious liability and, 174
willful acts, inferences of, 169
Ybarra v. Spangard, case, 306

Rescission

fiduciary breach, disgorgement and,
699, 724
misrepresentation
delay or changed circumstances
affecting right to, 693

innocent misrepresentation, avail-
able for, 670

Rescission—Cont’d
misrepresentation—Cont’d
pecuniary harm requirement inap-
plicable to, query, 674

rescission-equivalent damages,
670, 692

rescissory damages, 688

incapacity where tort remedy equiva-
lent to, 109

Rescue
comparative fault in, 219
duty to or not, 405-412

firefighters’ rule and rescue doctrine,
365

proximate cause, unforeseeable
rescuer, 363

rescuers foreseeable as a class, 202

Respondeat Superior
See Vicarious Liability

Restitution
See also Rescission; Misrepresenta-
tion
constructive trust
bank accounts, on, 711
fiduciary breach, 724
inheritance, interference with, 642
interference with contract, 644
conversion cases, 73, 709
defamation, 576
disgorgement, 687, 699, 724
fiduciary breach, 699
independent of tort grounds for
liability, 50
interference with inheritance, 642
sale of goods by one lacking capa-
city, 109
unjust enrichment basis, 644
trespass to land cases, 50

Rights in Personality and Publicity
See also Privacy; Unfair Competition

commercial use of plaintiff’s identity
or personality, 740

Right of Privacy
See Privacy
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Right to Farm Laws
immunity for nuisance, 398

Risk
See Negligence

Risk Distribution
goal of tort law, pros and cons, 13

Risk-Utility Analysis of Negligence
Generally, 160-162
comparative fault, contributory
negligence, 219
charitable immunity, risk-utility anal-
ysis distinguished, 360
custom
to show different level of care, 180
to show risks and utilities, 179
defamation cases, 565
duty of landowners to protect visi-
tors, 256
forgetfulness and memory, 411
Jury
instructions, not used in, 160
question for, 163
medical standard of care
adopting, 294
departing from, 293
non-safety custom, 180
police chases, immunity not a risk-
utility analysis, 348
products cases, 453-461, 464
rescue doctrine as, 219
risk in light of plaintiff’s potential for
self-protection, 177
risk in light of others’ precautions,
224,411
risk in light of risks others will add,
177
specific conduct requirement, relation
to, 168
structured approach to, 161
testimony as to risks, 177
trespassing child cases, 277
unstructured approach to, 160
utility of defendant’s conduct to third
persons, 160

Schools
See also Public Entities
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Schools—Cont’d

compulsory schooling, custodian’s
status or not, 419

contractual limitations on liability,
234

discipline of children, privilege lost
by excessive force, 104

duty to affirmatively protect or rescue
student, 408, 418

educational malpractice, 333

negligent hiring, retention or supervi-
sion, 418

sexual harassment, 333, 418

suicide of student, school’s duty, 333,
355, 418

teacher misconduct; vicarious
liability for, 418, 419, 429

Scope of Risk

See Proximate Cause

Seamen

duty to maximize chance of survival
of, 197

maintenance and cure, 503

ship’s duty to rescue, 197, 408

wrongful death, Jones Act, 372, 374,
375

Searches and Seizures

See also Arrest; Civil Rights; Officers

drug testing, 580

excessive force, 75-79, 80, 91, 94,
420

Fourth Amendment civil rights
claims generally, 77

harm to seized goods, liability, 67

knock and announce rule, 83, 93

strip searches, 75, 78, 420

warrant or probable cause required,
93, 94

wrong property seized by officer, 66

Seatbelts and Protective Devices

airbags
spoliation of evidence, res ipsa
loquitur rejected, 176
federal preemption, 474
failure to use

comparative fault or avoidable
consequences rules, 230, 231
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Seatbelts and Protective Devices
—Cont’d
failure to use—Cont’d
defective belt, products liability,
471
products liability
buyer’s removal of safety features,
471
known or obvious risks, 464

Seduction
as battery, 111
minor child, historical claim by
father, 603
scope of employment, 429
therapist, by, 389

Self Defense and Defense of Others
Generally, 80
appearance of need, 82
arrest, defense against, 83
arresting officer, retreat not required,
81
assault or threats as means of, 80
burden of proof, 80
children, by, 82
deadly force, 80, 81
defense of others, 84
excess force, liability for, 80
false imprisonment
against, 83
means of defense, 80
imminent harm requirement, 80
injury to third person in, 85
mistake in, 80
offensive batteries, against, 83
provocation by words, 83
retreat, when required, 81
third persons harmed in course of, 85
unlawful arrest, against, 83
unreasonable force, 80
Self Help
privilege to defend possession lost
when possession lost, 90
Sexual Torts (Including Abuse,
Exploitation, Harassment, and
Molestation)
See also Alienation of Affections and
Criminal Conversation; Disease;
Rape

Sexual Torts (Including Abuse,
Exploitation, Harassment, and
Molestation)—Cont’d

abuse of power or position, 113
adultery

actionable by spouse as criminal
conversation, 602

emotional distress resulting from,
359,718
assumed risk of, child’s, 237
attorney and client, 113, 718
battery or assault, 33, 333
bystander claims for distress from,
389, 391
charitable immunity, 360

childhood sexual abuse, delayed stat-
ute of limitations, 247

child standard of care, 134
churches
immunity, 329
negligent hiring or retaining sexual
predators, 329
no duty rule, 329
civil rights claim
entity’s willful indifference, 355
state actor’s sexual assault, 76
clergy
generally, 113, 268, 329-332, 602

alienation of affections or criminal
conversation, 331, 389, 602

child sexual abuse, 268

consent to, 113, 270

emotional harm, sexual activity
with plaintiff’s spouse, 389

fiduciary breach claims for sexual
misconduct, 268, 332

malpractice in counseling, 331

parishioners or children, 389

seduction of plaintiff’s spouse,
331, 602

sexual exploitation, 331

vicarious liability for, 429
comparative fault, 224, 227
consent

abuse of power inducing, 113

minor’s, 109, 237

mistake inducing, 111
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Sexual Torts (Including Abuse,
Exploitation, Harassment, and
Molestation)—Cont’d

consensual intercourse, unintended

injury, 240

criminal conversation, 602

disease communicated, 111

duty of care to protect from, 416-418

emotional harm
cause of action, 40, 389
damages for sexual battery or other

tort, 47, 48
employer’s ratification of
employee’s, 425
employment, in, 37, 40, 113, 430,
507

fiduciaries, outside scope of fiducial
duties, 699

government negligently permitting
sexual torts, immunity, 341

hospital negligently facilitating
spread of HIV to plaintiff, 289

intent vs. risk in, 29

intentional infliction of emotional
distress, 40

jailer, sexual conduct with prisoner,
113, 386

medical malpractice, sexual
misconduct as, 244

medical professionals, 113, 313, 244

minor’s consent to sexual relations,
109, 237

misrepresentation of medical condi-
tion or sexual safety, 663

negligence in consensual intercourse,
240

nursing home
negligent hiring or retention, 321
sexual abuse of residents, 320
vicarious liability for, 321
parental immunity rejected for, 358

parents’ claim for emotional distress,
391

parole officer, no duty to warn of
sexual offender, 349

pedophilic disorder, objective stan-
dard of care, 130, 131

physicians and patients, 113
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Sexual Torts (Including Abuse,

Exploitation, Harassment, and
Molestation)—Cont’d
police sexual torts, vicarious liability
for, 429
prison rape, civil rights, 79
punitive damages, 47
rape, see Rape, this Index
repressed memory of, 247
risk of grave harm, risk-utility bal-
ance, 160
schools, responsibility for, 333
sex chat room, personal activities,
429
sexual discrimination and harassment
generally, 430
assault or battery and, 33
civilian employed on military base,
341
custodian’s, 418
consent, effect, 113
employer liability, 40
federal tort claims, incident to ser-
vice, 338
intentional infliction of emotional
distress, as, 47, 48, 387
job threats, 113
punitive damages for common law
torts, 483
quid pro quo, 113, 430
school’s, 333, 418
statutory, employer liability, 430
teacher’s, Title IX, 26
workers’ compensation, 507
sexually transmitted diseases
disclosure of, invasion of privacy,
581
mentally limited plaintiff,
caregiver’s duty, 413
negligence, 357
victim barred for illegally
participating in intercourse,
228
spread of sexually transmitted disease
to spouse, 357
state and local public entities, wilful
indifference, 355
statute of limitations
continuing abuse, accrual date, 245
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Sexual Torts (Including Abuse,
Exploitation, Harassment, and
Molestation)—Cont’d

statute of limitations—Cont’d
delayed discovery, childhood
sexual abuse, 247
discovery rule rejected, 243
physician’s abuse, malpractice
statute applied to bar, 244
strip searches, 75, 78, 420
therapists
generally, 292
emotional distress claim for, 389
transference phenomenon, 113
vicarious liability for, 429
threats of as duress or infliction of
distress, 707
vicarious liability or not, 426, 427,
429

video of plaintiff’s sexual acts
published, 395

wife’s consent to intercourse induced
by belief in husband’s fidelity,
111

workers’ compensation, 507

Sheriffs
See Officers

Shifting Responsibility

See also Assumption of the Risk

agreement for, 232

employers shifting to contractor, 362

nurse shifting responsibility to physi-
cian, 301

physician referring patient to another,
285

proximate cause analysis, 213

products liability, shifting duty to
warn to employer-buyer, 467

Single Injury or Transferred Loss
economic harm to another transferred
to plaintiff, 634, 651, 654, 681
Slander
See Defamation

Slander of Title
See Injurious Falsehood

SLAPP Suits
abusive litigation, 595
attorney fees in, 553
defamation and, 553

Social Security Disability

serious disability, payments systems,
508

Social Workers
civil rights claims against, 353
DeShaney case, 419

duty to report suspected child sexual
abuse, 405

Fourth Amendment constraints on
search and seizure applicable, 77
immunities, 350
misleading report, child death, 663
non-action by, child death, 419
placement without investigation
due process violation, 419
immunity, 350
sex with hospital patient, hospital’s
duty, 418
standard of care, 303

Sovereign Immunity
See Immunities; Public Entities

Spamming
trespass to chattels claim for, 60, 710,
712

Spoliation of Evidence
Generally, 7114717
causation, value of the chance, dam-
ages, 717
intentional
by a party, 714
by a non-party, 715
interference with opportunity, as, 714
negligent, 716
res ipsa loquitur and, 174

Sports
See also Assumption of the Risk

assumed risk and, generally, 236,
239, 240

barring claims arising from inherent
risks, not from negligence, 232

Index-73



Sports—Cont’d
customary violations of the rules, risk
assumed, 182, 240
interference with chance of winning,
642
participants in, 240
spectators, 230

Spouses
See Family

Spring Guns and Traps
defense of property, 89

Stalking
assault or not, 40
privacy invasion, S80

Standard of Care
See also specific occupations and
settings such as Carriers; Land-
owners; Legal Malpractice;
Medical Malpractice
Generally, 127

amount of precaution distinguished,
141

characteristics of reasonable people,
129-133

circumstances vs. standard, 127, 128

children, 134-136

commensurate care rule, 128, 141

contributory negligence standard,
130, 219

custom evidence of, see Custom

defendant’s undertaking establishing,
181

defined, 127
disabilities, persons with
mental, 130
physical, 129
emergency, actions in, 142
emergency vehicles, 143, 348
expectation of parties affecting, 137
formulations of, 127
generality of standard, 127
gross negligence, recklessness or the
like, 140
intoxicated persons, 133
invariant with danger, 141
jury instructions on, 144, 179
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Standard of Care—Cont’d
knowledge or memory, 132
non-technical usages of the term, 127
objective and subjective components,

128
pedophilic disorder, 130
professionals generally, 284
prudent person language, 127

reasons to know vs. foreseeability
test, 139

reasonable person standard
as default standard, 127

displaced by medical custom, 177,
283, 292, 293

displaced by specific rules, 145,
148

single standard vs. degrees of care,
138

risk, relation to, 127
single standard, 138
sports cases, 182, 240
superior knowledge, 132

willful, wanton, reckless misconduct,
see Willful, Wanton or Reckless
Misconduct, this Index

States
See Public Entities

Statute of Limitations
Generally, 241-250
accrual of claim
continuing negligence, 245
discovery rule, 243
starting the clock, 242
accrued claims, latent harm, 248
affirmative defense, as, 241
antitrust, 248
architects, engineers, builders, 244
attorneys, malpractice, 728
bar to recovery generally, 241
borrowing limitations from other
jurisdictions, 241
childhood sexual abuse, 247
children, tolling for or not, 246
continuing negligence, 245
continuing representation rule;
attorney malpractice, 728



INDEX

Statute of Limitations—Cont’d

continuing treatment, medical mal-
practice, 245

continuing or permanent trespass or
nuisance, 57

conversion, 74

counterclaims, 241

defamation, 573

discovery rule, 243

estoppel, defendant estopped to plead
statute of limitations, 246, 696

federal claims, borrowing state
statutes, 241

Federal Tort Claims Act

discovery rule, 243

jurisdictional limits, 241
fiduciaries, see Fiduciaries, this Index

fraudulent concealment or fiducial
silence, 246

grace periods, tolling distinguished,
246

health care professionals
continuing treatment, 245
statute of repose, 244

increased risk, 248

jurisdictional limitation, as, 241

latent harm, 248

malicious prosecution, accrual, 591

mentally disabled persons, tolling for,
247

postponed accrual; tolling

distinguished, 246
product manufacturers, 244
rationales, 241
repose statutes, 244
repressed memory, 247
tolling, 246
trespass

case or trespass, 52

continuing trespass vs. temporary,
57

undiscovered injury

generally, 243

fraudulent concealment, 246
wrongful death, 379
wrongful civil litigation, 592

Statutes

See also Negligence Per Se; Preemp-
tion; particular topics regulated
by statute such as Trademark;
particular statutes such as
EMTALA.

compliance with no defense, 249

construing

derogation of common law vs.
remedial, 147, 372
to avoid finding violation, 156

effects in tort law generally, 1, 146-
158

federal, state tort actions based on,
151

preemption, 250

public duty doctrine, 158

workers’ compensation, 503-507

Statutory Rape

minor’s consent no defense to charge
of, 109, 116

Streets

abutting owners and travelers,
nuisance, 467

animals on, 438

company town, free speech rights,
102

design or warnings, public entity
immunity or responsibility, 347

liability for negligent maintenance,
343

obstruction of, nuisance, 467

racing on public street or highway,
32,435

vegetation affecting safety of, 271

vendors on, hazard to children, 277,
423

Strict Liability

See also Products Liability; Vicarious
Liability

abnormally dangerous activities
generally, 441-444
comparative fault, 446, 496
contemporary cases, 443
English background, 441
rationales, 444
rule formulations, 442
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Strict Liability—Cont’d
American development, 437
animals
domestic animals abnormally
dangerous, 439
livestock, injury or trespass, 438
proximate cause limits on strict
liability, 439, 445
wild, 440
assumed risk, 446
common activities excluded, 443
common carriers, 260, 437
comparative fault, 446, 496
contemporary cases of, 443
contribution among strictly liable
tortfeasors, 489
defamation, 519
defenses to generally, 446
Dram Shop Statutes, 424
electricity or gas, 443
erosion after 1850, 17, 437
explosives and high energy activities,
443
factors, Restatement rules, 442
fire, 443
flooding, 53, 121, 441
government entities, of federal and
state, 446
ground damages from aircraft, 443
impoundments, 443
intervening acts, 445
judge and jury, 442
lateral and subjacent support, 53, 121
limitations on generally, 445
misrepresentation generally, 665,
668, 669
non-natural use of land, 441
nuisance and, 400
poisons or toxic materials, 443
predecessor in title, 399
proximate cause limitations, 445
rationale, abnormal dangers, 444
rule formulations, 442
Rylands v. Fletcher rule, 441
transferred intent as, query, 46
trespass form of action, in, 17
trespassing plaintiff, 445
trespassory torts, 50
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Strict Liability—Cont’d
types of, 437

workers’ compensation imposing,
503

Strip Search
civil rights tort, 75

employer’s duty to protect employee,
420

reasonable ground for, 78

Subsequent Repairs
evidence, 459

Substances of Abuse
See Alcohol and Substances of Abuse

Substantial Certainty
alternative test of intent, 29

Suicide
civil rights, school’s constitutional
duty or not, 355, 419

clergy
counseling malpractice resulting
in, 330
forced sex with minor resulting in,
charitable immunity, 360
comparative fault/contributory
negligence
comparative fault apportionment
applicable, 378
decedent’s illegal act of suicide a
bar, 228
no bar where defendant is under a
duty to prevent, 130, 224
subjective standard of care, 224
duty to protect decedent from herself,
130, 214, 224
factual causation issues, 184, 302
gun control statute not intended to
prevent, 148
health insurer’s denial of coverage
followed by, 318
intentional infliction of emotional
distress followed by, 386
insanity leading to, 214
jailer’s duty to prevent prisoner’s,
130, 418
legal malpractice followed by, 214,
722,729
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Suicide—Cont’d
proximate cause issues, 148, 209,
214,191
school’s duty of care to prevent
student’s, 333, 355, 418
therapists
abandonment of patient followed
by, 423
warning duty circumscribed by
confidentiality, 290
workers’ compensation, 505

Superseding Cause
See Proximate Cause

Survival Actions

See Wrongful Death and Survival
Actions

Taking of Property for Public Use
public necessity compared, 119

Terrorism
Abu Ghraib prison, private military
contractors immune from torture
claims, 352
aiding and abetting liability, small
donation to terrorists, 435
apportionment of responsibility
between negligent defendant and
terrorist, 497
damages capped in claims against
9-11 fund, 486
emotional distress from acts of, 386
government compensation for 9-11
victims, 11, 510
hijacked planes, airlines’ duty
ground victims, 255
passengers, 209
landowner or landlord, foreseeable
terrorist attacks, duty, 416, 417
manufacturer
cockpit doors that enable hijack-
ing, 476
product used in constructing bomb,
451

state-sponsored terrorism, suit in the
United States, 334

Therapists and Counselors

alienation of affections by, 389, 602,
604

Therapists and Counselors—Cont’d
clergy counseling, 330, 331, 332
confidentiality issues, 290, 330, 423,

581, 604

consent of patient to inappropriate
touchings by, 113, 270

dangerous patient, duty to protect
another from, 423

duty or no duty

outpatients, duty to or not, 291,
418

protection from dangerous patient,
423

strangers, to protect from patient,
269, 290, 291, 423

to patient’s parent, 285

to patient’s spouse, 389

emotional harm, causing, 389, 396,
397

failure to warn of dangerous patient,
423
fiduciary
consent, 269
duty, 268, 270
governmental, immunity for actions
of or not, 334

inducing false memories of abuse,
247, 389, 604

negligent infliction of emotional
distress, 396

privacy invasion, revealing
confidences, 581

seduction of patient, no duty to the
spouse not under treatment, 389

sexual abuse claims
children, 247
patients generally, 270
vicarious liability of employers,
429
sluggo treatment, consent to, 111
transference phenomenon, 113

vicarious liability for sexual exploita-
tion by, 429

Thin Skull Rule

emotional distress claims, applied to,
397

proximate cause, 206
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Third Persons
See also Aiding, Abetting, Procuring
or Risking Others’ Torts;
Proximate Cause
apportionment among multiple par-
ties, see Apportionment of
Responsibility, this Index
causing trespass by, 50
consent by or for, 110
creating risk of or enabling third
person attack, 414
defense of property, third persons
injured, 85, 86
emotional distress
risk or harm to third person, 391
third person as target or victim,
intentional infliction, 389
legal malpractice affecting, 725
misrepresentation relied upon by
generally, 679-681
design cases, 651
negligence toward a third person, not
the plaintiff, 202
physician’s or therapist’s duty to
protect from patient, 288-291
protection from
common carriers’ duty, 264
duty to provide generally, 413,
418, 419
prisoners, Eighth Amendment, 79
therapist’s duty to protect from
patient, see Therapists, this
Index
transferred intent, 38, 45
undertaking creating a duty to or not,
412
utility of defendant’s risky conduct
to, 160
workers’ compensation exclusive
remedy, no bar to actions
against, 506

Threats
See Duress, Threats or Coercion

Tobacco
battery from tobacco smoke, 36

cruel and unusual punishment, civil
rights, 79
mass injuries, product liability, 447
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Tobacco—Cont’d

comparative fault or apportionment,
192, 224, 495

preemption of claims under labeling
act, 250, 474

products liability; consumer knowl-
edge of unhealthy quality, 455

punitive damages, 485

Tort Reform

criticisms of tort system, 502
collateral source rule abolished, 482
damages caps under
generally, 486
recovery too small to fund litiga-
tion, 319
disparate impact on classes of
victims, 482
immunities for individuals, 361
joint and several liability, abolishing
or modifying, 492
medical malpractice
excluding expert testimony under
categorical rules, 302, 303
tort reform statutes, 313
products liability limits, 473
punitive damages caps under, 486
statutes of limitation imposing tighter
limits on suit, 244
wrongful death action caps under,
376

wrongful discharge, employee
refused to lobby for, 704

Tortious Interference

See Economic Loss Rules; Interfer-
ence with Contracts; Interfer-
ence with Economic Opportuni-
ties and Interests; Prima Facie
Tort

Torts and Tort Law

See also Tort Reform
administrative law and, 7
adversary approach to disputes, 20
aims of tort law, 10

basis of liability for, 2

civil law influences, 17, 18
coherence in, 9
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Torts and Tort Law—Cont’d

common law
methods of analysis, 18
state law of torts as, 1

compensation aims, 13

contract and, 5

corrective justice and, 11

crime distinguished, 4

criticisms of tort law, 502

defined, 1

deterrence and, 14

disputes, fact, evaluation of fact, and
law, 20

economic analysis and, 14

fault basis of liability generally, 2,
12,13

history, 17

interests protected, 3

non-tort alternative systems, 503-511

personal injury, other systems, 8

policy or utility in tort law generally,
10, 11

precedent and other sources, 1, 18

process values in, 16

property and, 6

regulatory control and, 7

rules of, nature, 19

scope and coherency of

sources of tort law, 1, 26

statutes generally, 18

trials and appeals, 20

Toxic Torts

See Hazardous Materials and Toxic
Torts; Poisons

Trade Libel

See Injurious Falsehood

Trade Secrets

Protected information, breach of
confidence, remedies, 739

Trademarks

acquisition, nature and infringement,
735

dilution, 736

disparagement and false advertising,
737

functional features, 738

Trademarks—Cont’d
Lanham Act, 737
product design, trade dress, 738

Transferred Intent
Generally, 45, 46
assault cases, 38
battery cases, 45
civil rights cases, 78
conversion, 65
emotional harm, rejected for, 389
intent privileged, inappropriate when,
45, 85
pros and cons, 46
trespass to chattels, 60
trespass to land, 58

Transnational Law

See Comparative and International
Law

Traps
defense of property, 89

Trespass de Bonis Asportatis
writ of, 59, 60

Trespass on the Case
characteristics, 17, 52, 121
indirect harms, 121
landowner’s claim for damage to

reversion, 52
trover developing from, 59

Trespass Quare Clausem Fregit
writ of, 49

Trespass to Chattels
See also Conversion
Generally, 60

bodily or emotional injury resulting
from, 60

computer interference, 710, 712

consent defeating claim, 105

direct vs. indirect interference, 60

electronic interference, 60, 710,712

history, 59

owner’s duty of care to trespasser,
273

trespassing chattel, privilege to
remove, 86

Index-79



Trespass to Land
See also Defense of Property, Land-
owners and Occupiers, Privi-
leges and particular forms of
trespass
Generally, 49-58
ab initio, 50, 100
abortion protesters, liability for, 56,
102
above the surface, 54
animal trespasses, 438
arrest on another’s land, 86
attractive nuisance, 277
below the surface, 50, 53, 55
children, by, 277
civil rights claim for, 75
consent to, 49, 105
continuing trespass, 57
damages
generally, 56
temporary vs. continuing trespass,
57
deposits on land, prior owners, 50,
399
definitions, 49
direct entry requirement, 53
easement, 52
ejectment and, 51
elements and terminology, 49
emotional distress damages, 56
entries
above the surface, 54
below the surface, 56
tangible vs. intangible, 53
unintended, 49, 50
environmental damage, repair costs,
56
explosives causing, 50, 441, 443
extended liability, 58
First Amendment, press privileges to
enter negatived, 106
flooding, see Waters, this Index
forcible entry and detainer statutes,
90
free speech rights on another’s land,
102
grazing in excess of permit, 50
injunctions, 56
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Trespass to Land—Cont’d

intent required, 50

interests protected, 52

lateral support withdrawn, 53

law enforcement activities damaging
land, 119

media trespass, 98, 106

microscopic particles, nuisance vs.
trespass, 51, 53, 399

mining as, 50

mistake as to ownership, 50

negligent but unintended entry, 49,
50

noise, 51

nominal damages, 49, 50, 56

nuisance and, 51, 398, 399

percolating liquids, 55

permanent, 57

physical integrity of land protected,
52

pollution, 51, 53, 54, 399
possessory rights protected, 49, 51,
52

prior owners, contamination left by,
50, 399

privacy and, 578, 580, 581

privileges to enter land, 86-91,
98-102

public accommodations, right or priv-
ilege to use, 101

public necessity permitting damage
or destruction, 119

public utility, privilege to enter, 101

punitive damages for, 56, 102

refusing to leave, 49, 100, 102

railroads, 273, 277

regulatory inspections, 99

remedies, 56

rental value damages, 51

repossession, 61, 66, 90, 91

rights vs. accommodation systems,
51, 398, 399

sewer backup, 53

statute of limitations, temporary or
permanent trespass, 57

strict liability

animal trespasses, 438
explosives damaging land, 50, 442
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Trespass to Land—Cont’d

strict liability—Cont’d

good faith trespassers, 50
subsiding soil, 53
surface waters, see Waters, this Index
tangible entry requirement, 53
temporary trespass, 57
tenant’s suit against trespasser, 52
transferred intent, 58
tree limbs or roots, by, 54, 55
trespassing chattels, privilege to

remove, 86, 91

underground trespasses, 50, 53, 55
unjust enrichment from, 50
waters and liquids, 53, 55
writ

chattel cases, 59

distinct from modern tort, 17, 49

Trespass Writ or Form of Action
characteristics, 17, 49

Trespassers

chattel owner’s or landowner’s duty
to, 273
defending property against, 86-91

Trover
See also Conversion
writ of, 59

Unavoidable Accident
analysis and jury instructions on, 144

Undue Influence

false imprisonment, confinement by,
42

interference with economic interests
by, 629

malicious prosecution, instigating
another’s by, 587

disgorgement (restitution) of gains
received by reason of, 329

Unfair Competition

See also Copyright; Rights in
Personality and Publicity; Trade
Secrets; Trademarks

Generally, 735

Uniform Code of Military Justice
See also Public Entities

Uniform Code of Military Justice
—Cont’d
governing internal military matters,
103

Unjust Enrichment
See Restitution

Unlawful Detainer
See Forcible Entry and Detainer

Vaccines
causation and warning issues, 193,
367, 463, 464
governmental liability, negligent
licensing, 336
National Childhood Vaccine Injury
Act, 511

Value of a Chance
See Loss of a Chance

Vendor and Vendee

See also Landowners and Occupiers;
Products Liability

liability, vendor of land generally,
280

vendor or prior owners leaving haz-
ardous deposits, 50, 399

Vicarious Liability

See also Independent Contractors;
Principal and Agent

Generally, 425-436

aiding or abetting a tort, 435

apparent authority or estoppel, 433

bailors’, 435, 436

borrowed servants, 434

captain of the ship doctrine, 174, 434

caretakers and custodians, 419

clergy misconduct; vicarious liability
for, 429

community property and, 435

concert of action or conspiracy, 435

estoppel, agency by, 433

family purpose doctrine, 435

frolic and detour, 428

going and coming rule, 428

hospitals

borrowed servant, captain of the
ship, 174, 434
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Vicarious Liability—Cont’d

hospitals—Cont’d

vicarious liability generally, 306,

316, 429

imputed contributory fault, 436
indemnity in favor of employer, 425
independent contractors

generally, 431

nondelegable duties, 432
intentional torts of employee, 429
joint and several liability, 188, 488
joint enterprise liability, 435
lawyer malpractice, 718
managed care organizations, 318
motive of employee, 427
nondelegable duty doctrine, 432
nuisance created by another, 400
owner-in-the-car cases, 435
owner consent statutes, 435
partners’ liability, 435
personal acts of employee, 429
rationales, 426

schools; teacher misconduct, 418,
419, 429

scope of employment, 427
sexual harassment, 430
terms defined, 425

time and place limits on employment,
428

therapists’ sexual activity, 426

Volunteers
immunities for under statutes, 361

Wager of Law
detinue, oath-helpers, 59

Warehousemen
conversion
privilege to receive goods for stor-
age, 65
UCC provisions on liability, 61

Warrants
See also Arrest; Civil Rights; Officers
administrative or regulatory inspec-
tions or searches, 99
deadly force in execution of, 93
justification for acts authorized by, 93
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Warranty
See also Products Liability
managed care organizations, 318
privity requirement loosened, 450
products liability, theory for
recovery, 448

representations as, economic torts,
669

Warsaw (Montreal) Convention
emotional harm claims, 393
exception to damages limit, 376
limiting damages, 147, 265
strict liability, 372

Waste

action for damage to ownership
interests in land, 52

Waters
British Petroleum oil spill, compensa-
tion fund, 502
flooding
negligence, trespass or strict
liability, 53, 121, 441
governmental control projects,
immunity, 336
proximate cause, 205, 206
groundwater polluted, nuisance, 401,
402
pollution of navigable waters with
economic loss, 403, 647, 655
public waters, nuisance, 403
punitive damages, Exxon Valdez,
484
surface water, nuisance, 398

Weapons

care required generally, 141, 240

children using, child standard of care,
137

costs of harms caused by, borne by
public entities, 403

grenade exploding prematurely, res
ipsa loquitur, 172

gunfire as a nuisance or not, 398, 402

hunting, risks of negligence not
assumed, 240

marketing to dangerous persons, 403,
414, 422

negligent entrustment, 422
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Weapons—Cont’d

products liability
Black Talon bullets, danger
without defect, 451
safety rendering product less use-
ful, 457
selling to intoxicated persons, 422
spring guns, 87
strict liability rejected, 443
single injury from two weapons,
Summers vs. Tice, 193
trespass by firing across land, 54

Westfall Act

borrowed servant and, 434
Federal employee immunity, 139

Willful, Wanton, or Reckless

Misconduct

Generally, 32, 140

civil rights claims, willful indiffer-
ence standard, 76, 79, 355

characteristics, 32

comparative fault/contributory
negligence, 225

constitutional requirements in false
light privacy cases, 582

defamation, known or reckless false-
hood required, 555

discretionary immunity destroyed by,
349

duties under recreational use statutes,
279

landowner’s duties to trespassers and
licensees, 273, 274

emergency vehicles standard, 143

emotional distress, intentional or
willful infliction, 385

exception to public duty doctrine
immunity, 346

exception to Warsaw Convention
limits, 376

firefighter’s rule, exception to, 364

Good Samaritan statutes limiting
liability, 312

guest statutes, 32, 140

intent and, 32

intervening reckless acts and strict
liability, 445

intoxicated driving as, 32, 227

Willful, Wanton, or Reckless

Misconduct—Cont’d
legal malpractice standard in criminal
cases, 732
parental liability for child’s, 453
public duty doctrine not protecting
punitive damages, 483
res ipsa loquitur, 169
social host serving alcohol, 424
traps for trespassers, 87, 89

Witnesses

immunity, 350
perjury, 539, 585, 715

Workers’ Compensation

Generally, 503
accidental injury requirement, 505
apportionment of responsibility,

between employer and tortfeasor,
506

between multiple employers, 505
arising out of employment require-
ment, 504
benefits limited, 503

course of employment requirement,
504

disability required, 503

employer tort immunity barring con-
tribution claim, 489, 506

exclusive remedy barring tort claims,
506

fetal injury and, 367, 506

immunity to tort claims, 506

independent contractors as statutory
employees, 503

intentional torts under, 503, 506

occupational disease, 505

prenatal injury, 367

sexual torts to worker, 507

strict liability, 503

third-party tortfeasors’ liability, 506

tort without physical injury, 506

Writs

abolition, 49
common law, 17
detinue, 59
ejectment, 51
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Writs—Cont’d

officer’s privilege to execute facially
authoritative writs, 93

replevin, 73
trespass, 17, 59
trespass de bonis asportatis, 60
trespass on the case, 17
trespass on the case for trover, 60
trespass quare clausem fregit, 49
trespass vi et armis, 17

Wrongdoers
denying recovery to, 228

Wrongful or Excessive Attachment or
Levy
See also Lis Pendens; Interference
with Contract
abuse of process by, 594
interference with contract, 711

Wrongful Birth, Life, or Pregnancy
Generally, 369
damages rules, 370

Wrongful Civil Litigation and Tactics

See also Abuse of Process, Malicious
Prosecution; Lis Pendens;
Wrongful Attachment or Levy

Generally, 592,593

counterclaims for, 592

damages, 596

defense wrongfully asserted, 595

elements, 592

lis pendens, 593

levy, wrongful or mistaken, conver-
sion, 66

other torts, 592

punitive damages, 596

reforms or new directions, 595

special grievance or injury require-
ment, 593

statutes of limitations, 592

wrongful assertion of defenses, 595
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Wrongful Civil Litigation and Tactics
—Cont’d
wrongful counterclaim, 592

Wrongful Death and Survival Actions
common law rules against recovery
and statutory change, 372
comparative fault of beneficiary or
decedent, 378
consortium loss, 375, 376, 392
damages
caps under tort reform statutes, 486
distribution of, 376
emotional distress and other non-
pecuniary, 375
pecuniary, measures, 374
derivative or independent action, 378
parties and procedure, 376
prenatal injury causing, 366
prior judgment or release of claim,
380
procedure, 376
punitive damages, 373, 375
release during decedent’s life, 380
statutes of limitation, 379
survival actions
comparative fault in, 378

scope, damages and exclusions,
373

Wrongful Discharge

common law wrongful discharge, 703

preemptive statutes, 706

public policy ground for claim, 704

rejections and restrictions on claim
for, 705

statutory claims for, effect on com-
mon law claim, 706

Wrongful Levy
conversion, as, 66

Zoning
nuisance, effect in claims for, 401



