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§ 21:54 Counterclaims as compulsory or permissive

3. Matters Available as Counterclaims
§ 21:59 Barred claims

4. Mode and Sufficiency of Pleading
Counterclaim

§ 21:68 Attacking sufficiency; construction; waiver

E. FORMS

vii



1. General Forms
§ 21:70.65 Answer with affirmative defenses and counterclaim

[New]
§ 21:73.30 Answer and affirmative defenses—To complaint by

tenant for personal injuries [New]
§ 21:73.50 Answer and affirmative defenses—By hospital—To

complaint alleging failure to recognize position of
fetal shoulders required delivery by caesarean
section [New]

§ 21:73.70 Answer—To complaint alleging failure to recognize
position of fetal shoulders required delivery by cae-
sarean section—By individual care providers [New]

3. Denials
§ 21:87.50 Plaintiff’s noncompliance with agreement to arbitrate

disputes concerning contract provisions—Stay of ac-
tion pending arbitration sought [New]

§ 21:94.30 Answer—General denial—Multiple affirmative
defenses [New]

§ 21:94.70 Answer—To complaint containing multiple causes of
action or claims—Specific admissions and denials—
Adoption by reference of answer to first cause of ac-
tion or claim [New]

4. Particular Defenses
§ 21:95.50 Act of God [New]
§ 21:98.50 Answer raising plaintiff’s noncompliance with agree-

ment to arbitrate disputes concerning contract
provisions—Stay of action pending arbitration
sought [New]

§ 21:131.50 Intervening cause [New]
§ 21:148.50 Nonacceptance of nonconforming goods [New]

5. Defenses in Particular Actions
§ 21:158 Insurance—Venue and failure to state claim

III. CROSS-CLAIMS
§ 21:190 Form—Answer and cross-claim [Retitled]
§ 21:192.50 Form—Answer and cross-claim in police misconduct

case [New]

CHAPTER 22. OBJECTIONS TO
PLEADINGS

I. IN GENERAL
§ 22:01 Introduction
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II. MOTIONS FOR A MORE DEFINITE
STATEMENT

§ 22:03 Purpose

IV. MOTIONS TO DISMISS

A. IN GENERAL
§ 22:20 Practice

B. GROUNDS
§ 22:29 Lack of jurisdiction
§ 22:31 Pendency of another action
§ 22:32 Defect or nonjoinder of parties
§ 22:33 Failure to state claim
§ 22:34 Statute of limitations

V. MOTION FOR JUDGMENT ON THE
PLEADINGS [New]

§ 22:58 Plaintiff’s motion for judgment on the pleadings [New]

CHAPTER 24. AMENDMENTS AND
SUPPLEMENTAL PLEADINGS

II. AMENDMENTS OF PLEADINGS
§ 24:6 In general
§ 24:7 Discretion of court
§ 24:8 Discretion of court—Statute of limitations; relation back

of amendments
§ 24:10 Amendment at trial
§ 24:13 Ruling on motion

III. SUPPLEMENTAL PLEADINGS
§ 24:28 Nature and purpose of supplemental pleading

CHAPTER 25. GUARDIANS AD LITEM

I. IN GENERAL

A. INTRODUCTION
§ 25:1 Generally
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§ 25:3 Representation of unknown or unborn persons
§ 25:4 Representation of children in custody disputes

B. APPLICATION FOR GUARDIAN AD
LITEM

§ 25:6 For minor
§ 25:7 For mentally incompetent person

IV. FORMS
§ 25:36 Petition for appointment of guardian ad litem of minor in

family court proceedings [Retitled]
§ 25:41 Form for consent to act as guardian ad litem [Retitled]
§ 25:42 [Deleted]
§ 25:43 Order appointing guardian ad litem
§ 25:44 Report of guardian ad litem (minor guardianship of the

estate) [Retitled]
§ 25:45 Report of guardian ad litem (guardianship due to

incompetency)
§ 25:46 Report and recommendation of guardian ad litem (annual

review of protective placement) [Retitled]
§ 25:47 Order for payment of guardian ad litem
§ 25:48 Petition for approval of minor settlement [New]
§ 25:49 Petition for establishment of special needs trust [New]

CHAPTER 26. SCHEDULING AND
PRETRIAL CONFERENCES

§ 26:2 Scheduling conference
§ 26:3 Scheduling order
§ 26:6 Pretrial conference—Pretrial order
§ 26:7 Sanctions
§ 26:8.50 Scheduling order—Milwaukee County [New]
§ 26:9 Form of scheduling conference data sheet [New]
§ 26:9.50 Pretrial checklist [New]
§ 26:10 Request for pretrial conference—Family court—Form

[New]
§ 26:10.50 Joint final pretrial order [New]
§ 26:11 Pretrial conference order—Objection—Form [New]
§ 26:12 Checklist—Drafting motion to amend pretrial order

that has been entered in its final form [New]
§ 26:13 Stipulation—For correction and modification of pre-

trial order [New]
§ 26:14 Objection to pretrial order—Request for correction

[New]
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§ 26:15 Order for modification of pretrial order—To prevent
manifest injustice—Inadvertent omission of special
defense from pretrial statement [New]

CHAPTER 27. DEPOSITS IN COURT,
OFFERS OF JUDGMENT AND
JUDGMENT ON ADMITTED CLAIM

§ 27:16 Plaintiff’s settlement offer
§ 27:19.30 Motion for interpleader deposit [New]
§ 27:19.50 Order authorizing interpleader and deposit of funds

[New]
§ 27:19.70 Order authorizing dispersal of interpleader funds

[New]

CHAPTER 28. CONTINUANCES
§ 28:1 Power and discretion of court
§ 28:2 Statutory provisions

CHAPTER 29. DISMISSAL

I. IN GENERAL
§ 29:2 Grounds
§ 29:8 Order of dismissal

II. BY VOLUNTARY ACTION OR CONSENT
§ 29:31.50 Form of order of dismissal [New]
§ 29:32 Procedure

III. INVOLUNTARY DISMISSAL
§ 29:39 Grounds
§ 29:41 Grounds—Failure to prosecute
§ 29:44.50 Form of order of dismissal involuntary [New]

CHAPTER 30. TRIALS AND HEARINGS
GENERALLY

I. IN GENERAL
§ 30:7 Separation of causes and issues for trial
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III. PRESENTATION OF CASE
§ 30:25.50 Exhibit list—Stipulation and order for return of

exhibits

IV. WITNESSES
§ 30:33 Compelling attendance and testimony
§ 30:34 Subpoena compelling attendance and testimony—

Official form [Retitled]
§ 30:34.50 Certificate of attendance and testimony—Official form

[New]
§ 30:41 Exclusion from courtroom

CHAPTER 31. DISCOVERY [Retitled]

I. DISCOVERY GENERALLY
§ 31:2 History and general survey of subject
§ 31:3 Methods of discovery
§ 31:3.50 Managing electronic discovery [New]

II. SCOPE OF DISCOVERY

A. INTRODUCTION
§ 31:4 Generally
§ 31:4.50 Privilege log—Form [New]

B. SPECIAL MATTERS
§ 31:6 Work product
§ 31:8.40 Specific limitations on discovery of electronically stored

information [New]
§ 31:8.60 Recovering information inadvertently disclosed [New]

C. PROTECTIVE ORDERS
§ 31:9 Generally
§ 31:10.50 Protective order protecting confidentiality of materials

sought in discovery [New]
§ 31:10.60 Stipulation for protective order for protection of

confidential material [New]

D. SEQUENCE, TIMING, AND
SUPPLEMENTATION

§ 31:11 Sequence and timing of discovery

WISCONSIN PLEADING AND PRACTICE

xii



§ 31:13.20 Checklist for preparing for discovery conference [New]
§ 31:13.40 Checklist for discovery conference [New]
§ 31:13.60 Questions for discovery conference [New]
§ 31:13.70 Motion to stay all discovery pending resolution of

certain motions submitted pursuant to stipulation—
Form [New]

§ 31:13.80 Motion to stay taking of deposition—Form [New]

III. PRODUCTION OF DOCUMENTS AND
THINGS AND ENTRY UPON LAND

B. DISCOVERY OR INSPECTION
§ 31:18 Scope
§ 31:19 Procedure
§ 31:20.30 Preservation letter—To client—Including document

preservation certification form [New]
§ 31:20.40 Preservation letter—To employees—From general

counsel [New]
§ 31:20.50 iPhone preservation directive [New]
§ 31:21.60 Case-Management order—Protocol relating to the pro-

duction of electronically stored information [New]
§ 31:26.20 Form of stipulated order regarding confidentiality of

discovery material and inadvertent disclosure of
privileged material [New]

§ 31:26.40 Stipulation of privilege nonwaiver [New]
§ 31:26.60 Order governing inadvertent production of materials

subject to a privilege, or other restriction on
disclosure [New]

IV. PHYSICAL AND MENTAL EXAMINATION;
INSPECTION OF MEDICAL DOCUMENTS

§ 31:28 Order for examination
§ 31:35 Genetic tests
§ 31:37.50 Form—Psychological examination—Protective order

[New]

V. INTERROGATORIES
§ 31:38 Generally
§ 31:41 Answers; objections
§ 31:43.50 Interrogatories combined with requests to produce in-

formation about computer system [New]
§ 31:43.60 Interrogatories regarding accident reconstruction

[New]
§ 31:43.70 Automobile accident—Police vehicle involved [New]
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§ 31:43.80 Defendant doctor’s interrogatories to plaintiff—Medi-
cal malpractice [New]

VI. REQUESTS FOR ADMISSION
§ 31:44 Contents and service of request
§ 31:45.30 Contents and service of request—Form—Request for

admissions—With interim order for preservation
[New]

§ 31:45.55 Requests for admissions—Sexual harassment in
workplace [New]

§ 31:45.60 Contents and service of request—Form—Request for
admissions with interim order for preservation
[New]

§ 31:45.65 Request for admissions—Products liability [New]
§ 31:45.70 Contents and service of request—Form—Request for

admissions—File deletions [New]
§ 31:45.80 Contents and service of request—Form—Request for

admissions—Genuineness of documents—Computer
printout [New]

§ 31:46 Answer or objection—Contents
§ 31:50 Effect of admission

VII. FAILURE TO MAKE DISCOVERY
§ 31:51 In general
§ 31:51.50 Spoliation [New]
§ 31:55 Sanctions for failure to make certain types of

discovery
§ 31:57.50 Order for sanctions regarding third-party production

[New]

VIII. SANCTIONS FOR FAILURE TO
PRESERVE ELECTRONICALLY STORED
INFORMATION [New]

§ 31:58 Adverse inference Instruction [New]
§ 31:59 Order governing discovery of deleted data [New]
§ 31:60 Motion for default judgment against defendant for failure

to comply with order for production of documents [New]
§ 31:61 Motion for dismissal of action for plaintiff’s failure to

comply with order for production of documents [New]
§ 31:62 Order for default judgment or dismissal of action for fail-

ure to comply with order for production of documents
[New]

§ 31:63 Plaintiff’s emergency motion to prevent further destruc-
tion of evidence and for sanctions for spoliation of
evidence [New]
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CHAPTER 32. DEPOSITIONS

I. PERSONS BEFORE WHOM DEPOSITIONS
MAY BE TAKEN

§ 32:3.50 Remotely located individuals [New]

II. DEPOSITIONS UPON ORAL EXAMINATION
§ 32:10 When depositions may be taken
§ 32:14.50 Form of notice of deposition—Notice of deposition of

[name of organization] person most knowledgeable
concerning electronically stored information systems
and storage [New]

§ 32:17.50 Plaintiff’s notice of deposition of defendant duces
tecum pursuant to Wis. Stat. §§ 804.05(2)(b) & (f)
and 804.09 [New]

§ 32:19 Particular parties-deponent
§ 32:19.50 Place of examination—Generally [New]
§ 32:25 Examination—Record
§ 32:31 Videotape procedure
§ 32:32.50 Checklist—Questioning custodian of electronically

stored information [New]
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CHAPTER 32A. EVIDENCE

I. IN GENERAL
§ 32A:3 Judicial notice or knowledge; personal knowledge
§ 32A:8 Presumptions
§ 32A:12 Original writings requirement
§ 32A:15 Mediation [Retitled]
§ 32A:15.50 Rule of completeness [New]

II. RELEVANCY
§ 32A:16.50 Photographs and videos [New]
§ 32A:17 Admissibility of evidence; in general
§ 32A:18 Admissibility of evidence; in general—Habit or

routine
§ 32A:19 Admissibility of evidence; in general—Remedial

measures
§ 32A:21.50 Apologies by health care providers [New]
§ 32A:23 Authentication and identification—Self-

authenticated materials

III. PRIVILEGES
§ 32A:27 In general
§ 32A:29 Lawyer-client privilege [Retitled]
§ 32A:30 Healthcare providers
§ 32A:32 Spousal privilege
§ 32A:33 Devices testing honesty
§ 32A:33.50 Forfeiture of privilege [New]
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§ 32A:34 In general
§ 32A:37 Examination generally—Form—ADA accommodation

request
§ 32A:42 Cross-examination generally—Impeachment of witness
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§ 32A:47 Expert witnesses
§ 32A:48 Expert witnesses—Requiring expert testimony

V. HEARSAY
§ 32A:59 In general
§ 32A:60 Exceptions
§ 32A:61 Business and public records

VI. OBJECTIONS TO AND STRIKING OF
EVIDENCE

§ 32A:71 Waiver of objection

CHAPTER 33. JURY TRIALS

I. IN GENERAL
§ 33:3 Questions of law
§ 33:6 Weight and effect of evidence—Sufficiency of evidence for

jury question

II. JURIES AND JURORS
§ 33:15 Right to jury trial—Constitutional guarantee
§ 33:16 Right to jury trial—Statutes
§ 33:17 Right to jury trial—Actions at law
§ 33:21 Right to jury trial—Forms—Demand for jury trial
§ 33:24 Right to jury trial—Waiver of jury trial
§ 33:30 Qualifications of jurors
§ 33:31 ADA accommodation request—Official form [Retitled]
§ 33:37 Juror’s oath
§ 33:39 Voir dire examination

IV. ARGUMENT AND CONDUCT OF COUNSEL
§ 33:59 Nature and conduct of argument—Scope and extent

generally

V. DIRECTED VERDICT
§ 33:69 In general
§ 33:71 Condition of evidence generally
§ 33:78 Rulings on motion
§ 33:82.50 Form—Motion for new trial—Alternative to motion for
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[New]
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§ 33:84.50 Form—Order—Granting motion for judgment in accor-
dance with motion for directed verdict after failure
of jury to reach verdict [New]

§ 33:84.70 Judgment on directed verdict [New]

VI. INSTRUCTIONS

A. IN GENERAL
§ 33:85 Function of instructions and scope of subdivision

C. FORM AND SUFFICIENCY GENERALLY
§ 33:97 General requirements
§ 33:101 Inaccuracies

D. PARTICULAR INSTRUCTIONS
§ 33:118 Damages
§ 33:119 Negligence generally

F. OBJECTIONS AND OPERATION AND
EFFECT OF INSTRUCTIONS

§ 33:127 Objections
§ 33:128 Construction and interpretation

G. FORMS
§ 33:138.50 Juror use of electronic technology [New]
§ 33:152.50 Instructions to jury—Life expectancy evidence [New]
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§ 33:163.50 Instructions to jury—Assault [New]
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1. Introduction
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1. Introduction
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§ 34:99.60 Insurance bad faith [New]

10. Motions
§ 34:104.50 Wrongful death [New]

II. FINDINGS OF FACT AND CONCLUSIONS
OF LAW

A. IN GENERAL

1. Power and Duty of Court
§ 34:108 In general

4. Draft Findings
§ 34:114 In general
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5. Formal Requisites
§ 34:115 In general

7. Changes and Amendments
§ 34:124 In general

9. Review on Appeal
§ 34:126 Trial court findings

CHAPTER 35. REFERENCES

V. THE ORDER

A. INTRODUCTION
§ 35:11 In general

B. FORMS
§ 35:17.30 Order—Appointing special referee with detailed

instructions [New]
§ 35:17.50 Order—For reference of claim against estate [New]
§ 35:17.60 Order—For reference of claim against estate—Pursu-

ant to stipulation [New]
§ 35:17.70 Order—Confirming referee’s report and approving

claim against estate [New]

VI. SELECTION AND QUALIFICATIONS

A. INTRODUCTION
§ 35:18 In general

X. FINDINGS AND REPORT

B. ACTION OF COURT
§ 35:33 Setting aside report; resubmission

CHAPTER 36. NEW TRIAL

I. INTRODUCTION
§ 36:1 In general
§ 36:4 Discretion of court
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II. GROUNDS

E. JURIES
§ 36:15 Misconduct of jurors

H. ERRORS IN INSTRUCTIONS
§ 36:20 In general

I. DEFECTIVE VERDICT
§ 36:22 Special verdict

M. NEWLY DISCOVERED EVIDENCE

3. Time of Discovery of Evidence
§ 36:36:44 Form—Motion for new trial—Juror failed to disclose

status as party in other case [New]
§ 36:37 Diligence to procure evidence

III. PROCEDURE
§ 36:44.50 Motion for new trial—Improper verdict [New]
§ 36:49.50 Affidavit as to misconduct involving jury—Com-

munication between juror and witness [New]
§ 36:54 Constructive denial of motion

CHAPTER 37. JUDGMENTS AND
DECREES IN GENERAL

I. INTRODUCTION

B. DEFINITION AND NATURE
§ 37:3 Orders distinguished

II. KINDS OF JUDGMENTS

C. JUDGMENT ON THE PLEADINGS
[Retitled]

§ 37:7 In general
§ 37:7.50 Drafting motion for judgment on pleadings [New]
§ 37:7.60 Motion for judgment on the pleadings—Sham and frivo-

lous defense [New]
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§ 37:7.70 Order—Granting motion for judgment on the pleadings
[New]

§ 37:7.80 Judgment—On the pleading [New]

D. JUDGMENT ON ADMITTED CLAIM
[New]

§ 37:8 In general [Retitled]

IV. JUDGMENT NOTWITHSTANDING THE
VERDICT

§ 37:16 In general
§ 37:17 Grounds
§ 37:18.50 Notice of motion for judgment notwithstanding verdict

[New]
§ 37:18.60 Motion For judgment notwithstanding verdict—By

defendant—Insufficient evidence to support invasion
of privacy [New]

§ 37:18.70 Order—Granting motion for judgment notwithstand-
ing verdict [New]

§ 37:18.80 Order—Denying motion for judgment notwithstanding
verdict [New]

VI. RIGHT TO JUDGMENT AND RELIEF
GRANTABLE

A. INTRODUCTION
§ 37:26 In general

B. CHARACTER AND EXTENT OF RELIEF
OBTAINABLE

§ 37:30 Form of judgment for unpaid fines, forfeitures and other
financial obligations [Deleted]

§ 37:31 Interest includible and interest on judgment

VII. CONTENTS, SUFFICIENCY,
CONSTRUCTION AND EFFECT

B. FORMS

2. Judgment
§ 37:45 Judgment for plaintiff or defendant on decision by the

court
§ 37:47 Judgment for plaintiff or defendant on jury verdict
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VIII. RENDITION, ENTRY AND RECORDING

B. ENTRY
§ 37:77 In general
§ 37:78 Motion and order for judgment
§ 37:82 Time for entry of judgment

C. RECORDING AND DOCKETING
§ 37:87 Form of transcript from judgment docket
§ 37:88 Errors and irregularities

IX. CONCLUSIVENESS GENERALLY; VOID
JUDGMENTS AND COLLATERAL ATTACK

§ 37:95 Want of jurisdiction
§ 37:96 Circumstances rendering judgment void or ineffective—
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A. IN GENERAL
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B. CLAIM PRECLUSION

1. Generally
§ 37:101 In general
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§ 37:104 Void or erroneous judgment

2. Matters adjudicated
§ 37:107 Issues not determined in prior proceeding
§ 37:110 Effect of change in circumstances or conditions

3. Persons Bound by Judgment
§ 37:111 In general
§ 37:113 Persons not joined or summoned

XI. LIEN
§ 37:120 Validity and nature of judgment
§ 37:121 Property or interest affected
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XII. PAYMENT AND DISCHARGE OF
JUDGMENTS

B. SATISFACTION AND DISCHARGE OF
RECORD

§ 37:131 [Deleted]
§ 37:132 Satisfaction of judgment—Official form [Retitled]
§ 37:133 Certificate of satisfaction of judgment—Official form

[Retitled]

C. VACATION OF SATISFACTION OF
JUDGMENT

§ 37:134.50 Notice of motion—To vacate satisfaction of judgment
[New]

§ 37:134.60 Affidavit—On motion to vacate satisfaction of
judgment—To recover payment made without bond
to guardian ad litem during affiant’s infancy [New]

§ 37:134.70 To show cause—Why satisfaction of judgment should
not be vacated—Settlement made in disregard of
lien of attorney for services [New]

XIV. FOREIGN JUDGMENTS

A. IN GENERAL
§ 37:139 Judgments of courts of other states; full faith and credit

requirement

B. JUDGMENTS OF COURTS OF OTHER
STATES

§ 37:140 Questions of power and jurisdiction generally

CHAPTER 38. SUMMARY JUDGMENTS

I. INTRODUCTION
§ 38:1 Object and validity of summary judgment provisions

II. AVAILABILITY AND SCOPE OF REMEDY

A. INTRODUCTION
§ 38:2 In general
§ 38:3 Effect of existence of fact issue or defense
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§ 38:5 Sufficiency of pleadings

III. PROCEDURE

A. GENERALLY
§ 38:9 In general

B. SUBSTANCE OF MOTION
§ 38:11 In general

C. AFFIDAVITS
§ 38:15 Affidavits and proofs in opposition to motion

IV. REVIEW OF SUMMARY JUDGMENT
§ 38:24 In general

CHAPTER 39. DEFAULT JUDGMENTS
AND JUDGMENTS BY CONFESSION

II. PREREQUISITES
§ 39:2 In general

III. WHAT CONSTITUTES DEFAULT
§ 39:4 In general
§ 39:5 Review of default judgments [Retitled]

V. PROCEDURE
§ 39:7 In general

VI. SCOPE OF RELIEF
§ 39:11.50 Notice—To defendant after appearance to plead to

complaint—Motion to enter default and for judg-
ment on failure to do so [New]

§ 39:11.60 Notice of intention to move for default judgment [New]

VII. FORMS
§ 39:12.50 Default judgment—Generally [New]
§ 39:12.60 Certificate of service by mail—Notice of intention to

take default and move for default judgment—By at-
torney for plaintiff [New]
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§ 39:12.70 Request that clerk enter default—Failure to join issue
[New]

§ 39:12.80 Motion—For entry of default [New]
§ 39:12.90 Motion—For default judgment—Against one of

defendants who filed appearance [New]
§ 39:15.50 Affidavit—Application for entry of default and

judgment [New]
§ 39:18 Declaration of nonmilitary service [New]
§ 39:19 Objection—To motion for default judgment—Suit for

sum due on open account—Failure to establish
prima facie case—Itemized statement of account not
introduced [New]
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§ 40:6 Time limitations
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I. INTRODUCTION
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VI. IMPEACHING OR SETTING ASIDE SALE
§ 43:15.10 Complaint—To set aside sheriff’s deed—Defect in no-

tice and procedure—Tax sale [New]
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