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—Action before magistrate judge

—Federal tort claims

—Third-party complaint

—Class action

—Affidavit in civil action

—In District of Colorado (DC Colorado Appx E)
—Multiple district litigation—Sample format

2. Assertion of Jurisdictional Basis for Claim

Allegation—Claim arising under provision of Federal
Constitution [28 U.S.C.A. § 1331; Fed. R. Civ. P. 8(a)(1)]

—Claim arising under amendment to Federal Constitution [28
U.S.C.A. § 1331; Fed. R. Civ. P. 8(a)(1)]

—Claim arising under act of Congress [28 U.S.C.A. § 1331;
Fed. R. Civ. P. 8(a)(1)]

—~Claim arising under treaty [28 U.S.C.A. § 1331; Fed. R. Civ.
P. 8(a)(1)]

—Diversity of citizenship—Individual plaintiff and individual
defendant [28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 8(a)(1)]

— —Individual plaintiff for use of another and individual
defendant [28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 8(a)(1)]
— —Individual plaintiff and multiple individual defendants

[28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 8(a)(1)]

— —Multiple individual plaintiffs and individual defendant
[28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 8(a)(1)]

— —Multiple individual plaintiffs and multiple individual
defendants [28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 8(a)(1)]

— —Multiple individual plaintiffs and multiple individual
defendants—Co-parties from same state [28 U.S.C.A.

§ 1332(a)(1); Fed. R. Civ. P. 8(a)(1)]

— —Citizens of state as plaintiffs and foreign citizens or
subjects as defendants [28 U.S.C.A. § 1332(a)(2); Fed. R. Civ.
P. 8(a)(1)]

— —Minor as plaintiff [28 U.S.C.A. § 1332(c)(2); Fed. R. Civ.
P. 8(a)(1)]

— —Individual plaintiff and corporate defendant—State of
incorporation and principal place of business the same [28
U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

— — —State of incorporation different from state where
principal place of business is located [28 U.S.C.A. § 1332;
Fed. R. Civ. P. 8(a)(1)]

— —Individual plaintiff and corporate defendant without

naming exact principal place of corporate business [28
U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]
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— —Corporate plaintiff, and corporate and individual
defendants [28 U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

— —Partnership [28 U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

— —Municipal corporation [28 U.S.C.A. § 1332; Fed. R. Civ. P.
8(a)(1)]

— —Unincorporated association—Generally [28 U.S.C.A.

§ 1332; Fed. R. Civ. P. 8(a)(1)]

— —dJoint stock company [28 U.S.C.A. § 1332; Fed. R. Civ. P.
8(a)(1)]

— —Partnership as naming plaintiff and unincorporated
association as defendant [28 U.S.C.A. § 1332; Fed. R. Civ. P.
8(a)(1)]

— —In class action—Class plaintiff [28 U.S.C.A. § 1332; Fed.
R. Civ. P. 8(a)(1)]

— — —Class defendant [28 U.S.C.A. § 1332; Fed. R. Civ. P.
8(a)(1)]

— —Alien individual and alien corporation as plaintiffs, and
individual as defendant [28 U.S.C.A. § 1332; Fed. R. Civ. P.
8(a)(1)]

— —Individual as plaintiff and municipal corporation as
defendant [28 U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

— —Assignee as plaintiff and individual as defendant [28
U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

— —Corporate plaintiff “licensed to do business” and doing
business under tradename in state of citizenship of corporate
defendant [28 U.S.C.A. § 1332; Fed. R. Civ. P. 8(a)(1)]

—dJurisdiction conferred by particular statute [28 U.S.C.A.

§§ 1333 to 1365; Fed. R. Civ. P. 8(a)(1)]

—Action by United States [28 U.S.C.A. § 1345; Fed. R. Civ. P.
8(a)(1)]

—Action by United States for use of another [28 U.S.C.A.

§ 1345; Fed. R. Civ. P. 8(a)(1)]

—Alien’s action for tort [28 U.S.C.A. § 1350; Fed. R. Civ. P.
8(a)(1)]

—Action against consul or vice-consul [28 U.S.C.A. § 1351;
Fed. R. Civ. P. 8(a)(1)]

—Bond action [28 U.S.C.A. § 1352; Fed. R. Civ. P. 8(a)(1)]

—Fine, penalty, or forfeiture action [28 U.S.C.A. § 1355(a);
Fed. R. Civ. P. 8(a)(1)]

—Action to recover property seized under law of United States
[28 U.S.C.A. § 1356; Fed. R. Civ. P. 8(a)(1)]

—Supplemental jurisdiction [28 U.S.C.A. § 1367; Fed. R. Civ.
P. 8(a)]

Motion and notice—For court to exercise supplemental
jurisdiction [28 U.S.C.A. § 1367]
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Motion—For court to exercise supplemental jurisdiction—Deny
transfer based on forum selection clause in contract [28
U.S.C.A. § 1367(a)]

—For court to deny plaintiff’s request for supplemental
jurisdiction [Fed. R. Civ. P. § 1367(a)]

3. Complaints and Accompanying Documents

a. Complaints, Generally

Complaint—Single count [Fed. R. Civ. P. 7(a), 8(a)]

—Multiple counts—With same jurisdictional basis [Fed. R.
Civ. P. 7(a), 8(a), 8(e)]

— —With different jurisdictional basis for each [Fed. R. Civ. P.
7(a), 8(a), 8(d)]

—In Southern District of Florida

—In Southern District of Ohio

—In Southern District of California

—Pro se—In Eastern District of New York

b. Party Designations

Designation—Guardian as representative for minor

—Executor as representative for decedent

—Administrator as representative for decedent’s estate

—Trustee as representative of testamentary trust

—Federal official as representative for federal government

—Sheriff or other officer as representative for local
government

—Public officer as party

Designation of party—Minor

—Corporation

—Successor corporation

—Nonprofit corporation

—Municipal corporation

—Political subdivision

—National bank

—Partnership

—Labor union

—Assignee

—Agent through power of attorney

c. Miscellaneous Allegations

Allegation—Excuse for delay in suing
—Tender before commencement of action
—Permanency of injuries
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§1:96 —Business loss

§ 1:97 —Absence or inadequacy of remedy at law
§ 1:98 —Insolvency of defendant

§1:99 —Reference to exhibits

§ 1:100 —Admiralty jurisdiction

§ 1:101 —Discrimination

d. Prayers for Relief

§ 1:102 Prayer for relief—Money judgment
§ 1:103 —Equitable relief
§ 1:104 —Alternative relief—Against single defendant

§ 1:1056 — — —Requiring action by defendant

§ 1:106 — — —Injunction as alternative

§ 1:107 — — —Where type of relief sought is not warranted by law
§ 1:108 — —Against all or some of multiple defendants

§ 1:109 — —Against one of two defendants

§ 1:110 — —Against corporation or individual

e. Particular Types of Complaints

§ 1:111 Complaint—On an account [Fed. R. Civ. P. Appendix of
Forms, Form 10]

§1:112 —DBreach of bond

§1:113 —Breach of contract

§1:113.50 —Breach of contract and quantum meruit

§1:114 —Breach of warranty

§1:115 —Cancellation of written instrument

§ 1:116 —Conspiracy

§ 1:117 —For conversion (Fed. R. Civ. P. Appendix of Forms,
Form 15)

§1:118 —On claim for debt and to set aside fraudulent
conveyance [Fed. R. Civ. P. Appendix of Forms, Form 21]

§1:119 —Economic coercion

§ 1:120 —Fraudulent misrepresentation

§1:121 —VFor goods sold and delivered [Fed. R. Civ. P. Appendix
of Forms, Form 10]

§ 1:122 —Guaranty

§1:123 —Indemnity

§1:124 —Insurance policy

§ 1:125 —Libel

§1:126 —Loss of consortium

§ 1:127 —DMalicious prosecution

§ 1:128 —For money had and received [Fed. R. Civ. P. Appendix

of Forms, Form 10]

XX1



§1:129
§1:130

§ 1:131
§ 1:132

§1:133
§1:134
§ 1:135

§1:136
§ 1:137
§ 1:138
§ 1:139
§ 1:140

§1:141
§ 1:142
§1:143

§1:144

§1:145

§ 1:146
§ 1:147
§1:148

§ 1:149
§ 1:150
§1:151
§ 1:152

§1:153
§ 1:154

xXxii

FeEDERAL PrROCEDURAL FoRrRMS

—For money lent [Fed. R. Civ. P. Appendix of Forms,
Form 10]

—For money paid by mistake (Fed. R. Civ. P. Appendix of
Forms, Form 10)

—Mortgage foreclosure—Generally

— —In District of Puerto Rico [DC PR Rules, Appendix of
Forms]

—For negligence [Fed. R. Civ. P. Appendix of Forms,
Form 11]

—For negligence—Where plaintiff does not know who is
responsible [Fed. R. Civ. P. Appendix of Forms, Form 12]

—On a promissory note [Fed. R. Civ. P. Appendix of
Forms, Form 10]

—Recovery of compromise and settlement

—Replevin

—Rescission of contract

—Slander

—For specific performance of contract to convey land [Fed.
R. Civ. P. Appendix of Forms, Form 17]

—Stock subscription

—Use and occupation of premises

—Value of services rendered

f. Accompanying Documents

Civil cover sheet—General form (Form JS-44) [Fed. R. Civ. P.
79(a)]
Case information record (AO 430)

4. Answers and Defenses

a. Generally

Answer—By two or more defendants [Fed. R. Civ. P. 7(a)]

—By one codefendant [Fed. R. Civ. P. 7(a)]

—Adoption of codefendant’s answer—In whole [Fed. R. Civ.
P. 7(a)]

— —In part [Fed. R. Civ. P. 7(a)]

—By guardian ad litem of minor [Fed. R. Civ. P. 7(a)]

—General denial [Fed. R. Civ. P. 7(a), 8(b)]

—General denial with certain exceptions [Fed. R. Civ. P. 7(a),
8(b)]

—Denial on information and belief [Fed. R. Civ. P. 7(a), 8(b)]

—Specific denials and admissions—Denial of sufficient
knowledge or information to form belief as to certain
allegations [Fed. R. Civ. P. 7(a), 8(b)]
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—To complaint containing separate counts—Specific
admissions and denials—Adoption by reference of answer to
first count [Fed. R. Civ. P. 7(a), 8(b)]

—To amended complaint [Fed. R. Civ. P. 7(a), 8(b), 15(a)]

—To supplemental complaint [Fed. R. Civ. P. 7(a), 8(b),
15(d)]

Defense—Account stated [Fed. R. Civ. P. 8(b)]

—Act of God [Fed. R. Civ. P. 8(b)]

—Pendency of another action [Fed. R. Civ. P. 8(b)]

—Ultra vires act by corporation [Fed. R. Civ. P. 8(b)]

b. Affirmative Defenses

Affirmative defense—Accord and satisfaction—Check in full
payment [Fed. R. Civ. P. 8(c)]

—Arbitration and award [Fed. R. Civ. P. 8(c)]

—Assumption of risk [Fed. R. Civ. P. 8(c)]

—Contributory negligence [Fed. R. Civ. P. 8(c)]

—Duress [Fed. R. Civ. P. 8(c)]

—Estoppel—Action for rescission of contract for sale of real
property [Fed. R. Civ. P. 8(c)]

—Failure of consideration [Fed. R. Civ. P. 8(c)]

—Fraud [Fed. R. Civ. P. 8(c), 9(b)]

—Illegality [Fed. R. Civ. P. 8(c)]

—Injury by fellow servant [Fed. R. Civ. P. 8(c)]

—Laches [Fed. R. Civ. P. 8(c)]

—License [Fed. R. Civ. P. 8(c)]

—Payment [Fed. R. Civ. P. 8(c)]

—Release [Fed. R. Civ. P. 8(¢c)]

—Res judicata [Fed. R. Civ. P. 8(c)]

—Statute of frauds [Fed. R. Civ. P. 8(c)]

—Statute of limitations [Fed. R. Civ. P. 8(c)]

—Waiver [Fed. R. Civ. P. 8(c)]

c. Defenses Under Fed. R. Civ. P. 12(b)

Defense—Lack of jurisdiction over subject matter—No
diversity of citizenship [28 U.S.C.A. § 1332; Fed. R. Civ. P.
12(b)(1)]

— —Insufficient amount in controversy [28 U.S.C.A. § 1332;
Fed. R. Civ. P. 12(b)(1)]

— —No federal question raised by complaint [28 U.S.C.A.

§ 1331; Fed. R. Civ. P. 12(b)(1)]

—Lack of jurisdiction over person [Fed. R. Civ. P. 12(b)(2)]

—Improper venue—Defendant resident of another district [28
U.S.C.A. §1391; Fed. R. Civ. P. 12(b)(3)]
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—Form of summons defective [Fed. R. Civ. P. 12(b)(4)]

—Improper service of process—Person served not at
defendant’s dwelling not of suitable age and discretion [Fed.
R. Civ. P. 12(b)(5)]

— —Person served not agent or employee of defendant [Fed.
R. Civ. P. 12(b)(5)]

—Failure to state claim on which relief can be granted [Fed.
R. Civ. P. 12(b)(6)]

—PFailure to join indispensable party [Fed. R. Civ. P. 12(b)(7)]

5. Counterclaims and Cross Claims

Answer containing counterclaim—General form [Fed. R. Civ.
P. 13]

Answer containing cross-claim—General form [Fed. R. Civ. P.
13(g)]

Permissive counterclaim—Allegation—Federal jurisdiction
[Fed. R. Civ. P. 13(b)]

Answer—To cross-claim [Fed. R. Civ. P. 7(a)(4)]

Motion and notice—For leave to amend answer to include
counterclaim [Fed. R. Civ. P. 15]

Affidavit—In support of motion for leave to amend answer to
include omitted counterclaim [Fed. R. Civ. P. 15]

Order—Granting leave to amend answer to assert
counterclaim [Fed. R. Civ. P. 15]

6. Replies

Reply—To answer—Specific admissions and denials [Fed. R.
Civ. P. 7(a)]

—To amended answer—General denial and affirmative
defenses [Fed. R. Civ. P. 7(a)]

—To defense in answer required by order of court [Fed. R.
Civ. P. 7(a)(7)]

Motion and notice—By defendant—To compel reply to
answer [Fed. R. Civ. P. 7(a)(7)]

Motion—By plaintiff—For leave to file reply to answer [Fed.
R. Civ. P. 7(a)(7)]

Affidavit—By defendant—In support of motion to compel
reply [Fed. R. Civ. P. 7(a)(7)]

Order—Granting leave to file, or compelling, reply [Fed. R.
Civ. P. 7(a)(7)]

7. Pleading Special Matters (Fed. R. Civ. P. 9)

Denial—Of capacity of individual [Fed. R. Civ. P. 9(a)]
—Of capacity of corporation [Fed. R. Civ. P. 9(a)]
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Allegation—Fraud [Fed. R. Civ. P. 9(b)]

—Fraud—Who, what, where, when, how and why format
[Fed. R. Civ. P. 9(b)]

—Mutual mistake [Fed. R. Civ. P. 9(b)]

—Act done with malice [Fed. R. Civ. P. 9(b)]

—Act done with knowledge [Fed. R. Civ. P. 9(b)]

—Performance of condition precedent [Fed. R. Civ. P. 9(c)]

—Denial of performance of condition precedent [Fed. R.
Civ. P. 9(¢)]

—Issuance of official document [Fed. R. Civ. P. 9(d)]

—Official act—General form [Fed. R. Civ. P. 9(d)]

— —Specific officer and law named [Fed. R. Civ. P. 9(d)]

—Rendition of judgment [Fed. R. Civ. P. 9(e)]

§1:215.,50 —Rendition of foreign judgment [Fed. R. Civ. P. 9(e)]

§ 1:216
§ 1:217

§ 1:218
§ 1:219
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§ 1:222
§ 1:223
§ 1:224
§ 1:225
§1:226
§ 1:227
§1:228
§1:229
§1:230
§ 1:231
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—Place—Contract execution and delivery [Fed. R. Civ. P.

163)
— —Operating automobile [Fed. R. Civ. P. 9(f)]
— —Incorporation [Fed. R. Civ. P. 9(f)]

—Special damages—Pain and suffering, disability, medical
expense [Fed. R. Civ. P. 9(g)]

8. Amended Pleadings

Amendment of pleading—As matter of course [Fed. R. Civ. P.
15(a)(1)]

Notice of filing amended pleading—Where amendment is
matter of course [Fed. R. Civ. P. 15(a)(1)]

Motion and notice—For leave to file amended pleading [Fed.
R. Civ. P. 15(a)(2), 15(b)]

Motion—To amend pleading to conform to findings of master
[Fed. R. Civ. P. 15(a)(2)]

Amendment of pleading—Particular clauses [Fed. R. Civ. P.
15(a)(2)]

—Clause—Change in title of action

— —To conform to evidence [Fed. R. Civ. P. 15(b)]

— —To show amount in controversy [Fed. R. Civ. P. 15(a)]

— —To show diversity of citizenship [Fed. R. Civ. P. 15(a)]

— —Prayer for relief [Fed. R. Civ. P. 15(a)]

Affidavit—In support of motion for amendment of pleading
[Fed. R. Civ. P. 15(a)]

Order—Granting leave to file amended pleading [Fed. R. Civ.
P. 15(a)]

Stipulation—For amendment of pleading—By attorneys [Fed.
R. Civ. P. 15(a)l
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—Consenting to withdrawal of answer and substitution of
amended answer [Fed. R. Civ. P. 15(a)]

—Original answer to stand as answer to amended complaint
[Fed. R. Civ. P. 15(a)]

Amended complaint—By leave of court—Generally [Fed. R.
Civ. P. 15(a)(2)]

Body of amended complaint—Insertion of words [Fed. R. Civ.
P. 15(a)]

9. Supplemental Pleadings

Motion and notice—For leave to file supplemental pleading
[Fed. R. Civ. P. 15(d)]

Motion—For leave to file supplemental answer containing
counterclaim [Fed. R. Civ. P. 13(e), 15(d)]

Affidavit—In support of motion for leave to serve
supplemental pleading [Fed. R. Civ. P. 15(d)]

Order—Granting leave to file supplemental pleading [Fed. R.
Civ. P. 15(d)]

Supplemental complaint [Fed. R. Civ. P. 15(d)]

Supplemental answer [Fed. R. Civ. P. 15(d)]

10. Verifications and Declarations

Verification of pleading—By party—On personal knowledge
[Fed. R. Civ. P. 11]

— —On knowledge except for matters stated on information
and belief [Fed. R. Civ. P. 11]

—By corporate officer or authorized agent [Fed. R. Civ. P. 11]

—By attorney for party [Fed. R. Civ. P. 11]

Unsworn declaration—Supporting pleading under penalty of
perjury—Executed by party within United States [28
U.S.C.A. § 1746; Fed. R. Civ. P. 11]

— —Executed by party outside United States [28 U.S.C.A.

§ 1746; Fed. R. Civ. P. 11]

— —On behalf of corporation or partnership [28 U.S.C.A.
§ 1746; Fed. R. Civ. P. 11]

Disclosure—Of corporate affiliations and financial interests—
In District of District of Columbia [U.S. Dist. Ct. R. D.C.,
LCvR 7.1]

—As to interested persons—In Southern District of Georgia
[U.S. Dist. Ct. R. S.D.Ga., LR 3]

II. SUMMONS; SERVICE AND FILING OF PAPERS

A.

§ 1:252

XXV

PROCEDURAL GUIDE

Issuance of summons
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§ 1:253
§ 1:254
§ 1:255
§ 1:256
§ 1:257
§ 1:258
§ 1:259
§ 1:260
§1:261
§ 1:262
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§ 1:264
§ 1:265
§ 1:266
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§ 1:269
§ 1:270

§ 1:271
§ 1:272

§ 1:273
§ 1:274

§ 1:275
§ 1:276
§ 1:277

§ 1:278
§ 1:279

§ 1:280

Service of process, generally

Service of summons and complaint, generally

—Service on individuals

—Service on corporations and associations

—Service on the United States

—Service on state or local governments

—Service under actions in rem

—Waiver of service

—Time limitations

Territorial limits of service

Table—Manner of effecting service of process under Fed. R.
Civ. P. 4

Service of process on nonresidents in actions in rem under 28
U.S.C.A. § 1655

Service in foreign countries under Fed. R. Civ. P. 4(f), 4(g),
4(h)(2), 4(1), and 4(G)(1)

Amendment of process and proof of service

Process-related motions to dismiss or quash

Service and filing, generally

Service of documents in foreign and international litigation

Service pursuant to Convention on Service Abroad of Judicial
and Extrajudicial Documents in Civil and Commercial
Matters

PROCEDURAL FORMS

1. Issuance and Summons

Request—To court clerk—To issue summons [Fed. R. Civ. P.
4(b)]

—To court clerk (praecipe)—In Western District of
Washington [Fed. R. Civ. P. 4(b)]

— —In Northern District of Ohio [Fed. R. Civ. P. 4(b)]

—To court clerk—To issue separate or additional summons
[Fed. R. Civ. P. 4(b)]

— —To issue separate summons to multiple defendants [Fed.
R. Civ. P. 4(b)]

Summons—General form [Fed. R. Civ. P. 4(a)]

—In Central District of California [Fed. R. Civ. P. 4(a)]

—In District of Maryland [Fed. R. Civ. P. 4(a)]

Combined summons, return of service, statement of service
fees, and declaration of server—General form (Form AO
440) [Fed. R. Civ. P. 4(a), 4(D)]

—In District of Colorado [Fed. R. Civ. P. 4(a), 4(1)] [Deleted]
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2. Service, Generally

Acknowledgment—Receipt of summons, and complaint—
General form—In Central District of California [Fed. R. Civ.
P. 4(D]

Notice of lawsuit and request for waiver of service for
summons (Form AO 398) [Fed. R. Civ. P. 4(d)]

Waiver of service of summons (Form AO 399) [Fed. R. Civ. P.
4(d)]

Process receipt and return—United States Marshal (U.S.
Department of Justice, United States Marshals Service,
Form USM-285) [Fed. R. Civ. P. 4(c), 4(1), 4.1]

3. Service of Process by Person Other Than
Marshal
Motion and notice—For order appointing person other than

United States Marshal to serve process [Fed. R. Civ. P. 4(c),
4.1]

Order—Appointing person other than United States Marshal
to serve process [Fed. R. Civ. P. 4(c), 4.1]

Proof of service—Of summons and complaint—By person
other than United States Marshal [Fed. R. Civ. P. 4(1)]

Affidavit—Service of summons and complaint—On
individual—By personal delivery [Fed. R. Civ. P. 4(c), 4(e),
4(D]

— — —By leaving copies with suitable person at defendant’s
dwelling house or usual place of abode [Fed. R. Civ. P. 4(c),
4(e), 4(D]

— — —Alternate, general form [Fed. R. Civ. P. 4(c), 4(e), 4(1)]

— —On minor and parent or guardian [Fed. R. Civ. P. 4(g),
4(D]

— —On person who is incompetent and on guardian [Fed. R.
Civ. P. 4(g), 4(D]

— —On corporation—Service on officer [Fed. R. Civ. P. 4(h),
41)]

— — —Service on statutory agent [Fed. R. Civ. P. 4(h), 4(1)]

— —On United States [Fed. R. Civ. P. 4(i)(1), 4(1)]

— —On United States—Action attacking validity of order of
officer or agency of United States not made party to action
[Fed. R. Civ. P. 4(i)(1), 4(1)]

— —On officer or agency of United States [Fed. R. Civ. P.
4(1)(2), 4(1)]

— —On state [Fed. R. Civ. P. 4(G)(2), 4(1)]

— —On municipality [Fed. R. Civ. P. 4(G)(2), 4(1)]

— —On county—According to state law [Fed. R. Civ. P.
4()(2), 4]
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—Attempt to serve summons and complaint—Defendant not
found within state [Fed. R. Civ. P. 4(e), 4(f)]

Motion for service by publication [Fed. R. Civ. P. 4(h)]

Order—Concerning service by publication [Fed. R. Civ. P.
4(e), 4(h)]

Summons by publication [Fed. R. Civ. P. 4(e), 4(h)]

Affidavit—By attorney for plaintifft—Service of summons and
complaint—By mail according to state law—Nonresident
transacting business within state [Fed. R. Civ. P. 4(e), 4(h),
4(D]

— — —By registered mail according to state law—
Nonresident administrator of deceased tortfeasor [Fed. R.
Civ. P. 4(e), 4(h), 4(D]

—By state official—Copies of summons and complaint mailed
to defendant by registered mail under nonresident motorist
statute [Fed. R. Civ. P. 4(e), 4(h), 4(1)]

Complaint—Service of process effected by breaking into
dwelling [Fed. R. Civ. P. 5(b)]

4. Service of Process of Nonresidents in Actions in
Rem Under 28 U.S.C.A. § 1655

Motion—For order directing defendant to appear or plead—
Alternate form [28 U.S.C.A. § 1655]

—For order directing service by publication or order
requiring absent nonresident defendant to appear and
plead—Defendant’s whereabouts unknown [28 U.S.C.A.

§ 1655]

Affidavit—By plaintiff or attorney—In support of motion for
order directing personal service of order requiring absent
nonresident defendant to appear or plead [28 U.S.C.A.

§ 1655]

— —In support of motion for order directing publication of
order requiring absent nonresident defendant to appear or
plead [28 U.S.C.A. § 1655]

Order—Directing personal service of order requiring absent
nonresident defendant to appear or plead [28 U.S.C.A.

§ 1655]

—Directing service on defendant outside state by publication
or order requiring absent nonresident defendant to appear
or plead—Defendant’s whereabouts unknown [28 U.S.C.A.
§ 1655]

Notice for publication—Order requiring absent nonresident
defendant to appear or plead [28 U.S.C.A. § 1655]

Affidavit—Of newspaper publisher—Publication of order
requiring absent nonresident defendant to appear or plead
[28 U.S.C.A. § 1655]
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Return of service—On person in possession or charge of
property that is subject matter of action in rem [28 U.S.C.A.
§ 1655]

5. Service in Foreign Countries

Motion—For issuance of letters rogatory—For service of
summons in foreign country—Manner to be directed by
foreign court [Fed. R. Civ. P. 4(£)(2)(B)]

—For service of summons in foreign country—Mailing of
process to defendant’s foreign residence and to attorney in
United States employed by defendant [Fed. R. Civ. P.
4(H)(2)(C)]

Affidavit—Of attorney—In support of motion for issuance of
letters rogatory—For service of process on defendant in
foreign country—Manner of service on information and
belief [Fed. R. Civ. P. 4(f)(2)(B)]

—Of attorney for plaintiff—In support of motion for service of
process on defendant in foreign country by regular mail
[Fed. R. Civ. P. 4(f)(2)(C)]

Order—Directing issuance of letters rogatory—For service of
process on defendant in foreign country [Fed. R. Civ. P.
4(H)(2)(B)]

Letters rogatory—To court in foreign country—Requesting
court to cause summons and complaint to be served on
defendant—Requesting affidavit of service [Fed. R. Civ. P.
4(H)(2)(B)]

Order—For service of summons in foreign country—Mailing
of process to defendant’s foreign residence and to attorney
in United States employed by defendant [Fed. R. Civ. P.
4(H)(2)(C)]

6. Amendment of Process and Proof of Service

Motion—To amend process—To correct name of defendant
[Fed. R. Civ. P. 4(a)(2)]

—For leave to amend summons and return of summons [Fed.
R. Civ. P. 4(a)(2), 4(1)]

—To amend process—To supply name of defendant served as
“John Doe” [Fed. R. Civ. P. 4(a)(2)]

Affidavit—By plaintiff—In support of motion to amend
process to supply name of defendant served as “John Doe”
[Fed. R. Civ. P. 4(a)(2)]

Order—Permitting plaintiff to amend process [Fed. R. Civ. P.
4(a)(2)]

7. Process-Related Motions to Dismiss or Quash
Motion—To dismiss action or, alternatively, to quash return
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of service of summons—Improper service [Fed. R. Civ. P. 4,
12(b)(5), 41(b)]

— —Failure to complete service of process within 120 days
[Fed. R. Civ. P. 4(m)]

— —Deficient summons [Fed. R. Civ. P. 4(a)(1), 12(b)(5)]

— —Government employee sued in individual capacity [Fed.
R. Civ. P. 4(e)]

— —Challenge to affidavit of service [Fed. R. Civ. P. 4(1),
12(b)(5)]
— —Improper service—Corporate defendant not subject to
service within forum state [Fed. R. Civ. P. 4(h), 12(b)(5)]
—To dismiss action—Statute of limitations had run before
service of process [Fed. R. Civ. P. 4, 12(b), 41(b)]

Affidavit—By defendant—In support of motion to dismiss
action or, alternatively, to quash return of service of
summons—Summons left with person not residing in
defendant’s house [Fed. R. Civ. P. 4(e)(2), 12(b)(5)]

Order—Quashing return of service of summons—Improper
service of process [Fed. R. Civ. P. 4, 12(b)(5)]

— —Failure to complete service of process within 120 days
[Fed. R. Civ. P. 4(m), 12(b)(5)]

—Denying motion to dismiss action or to quash return—
Defendant properly served [Fed. R. Civ. P. 12(b)]

8. Service and Filing of Pleadings Subsequent to
Complaint and Other Papers

Acknowledgment of service—By attorney—Service of
pleading or other paper [Fed. R. Civ. P. 5(b)]

— —Endorsed on paper served [Fed. R. Civ. P. 5(b)]

— —At bottom of paper served [Fed. R. Civ. P. 5(b)]

Proof of service and acknowledgment of service—Pleadings or
other papers—General form—In Central District of
California [Fed. R. Civ. P. 5(b)]

Affidavit—Service of pleading or other paper—Personal
delivery [Fed. R. Civ. P. 5(b)

— —On attorney—By mail [Fed. R. Civ. P. 5(b)]

— — —Copy left with person in charge of office [Fed. R. Civ.
P. 5(b)]

— — —Copy left in conspicuous place in attorney’s office
[Fed. R. Civ. P. 5(b)]

— — —Copy left with suitable person at residence of
attorney [Fed. R. Civ. P. 5(b)]

— —Copy left with court clerk [Fed. R. Civ. P. 5(b)]

Certificate of service—Of pleading or other paper—Personal
service on attorney [Fed. R. Civ. P. 5(b)]
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§ 1:352 — —By mail on attorney [Fed. R. Civ. P. 5(b), 5(d)]

§ 1:353 —Of interrogatories—Service by interrogating party [Fed. R.
Civ. P. 5(b), 5(d)]

§ 1:354 —Of completed interrogatories—Service by interrogated
party [Fed. R. Civ. P. 5(b), 5(d)]

§ 1:355 Motion—To dispense with service of pleadings among
multiple defendants [Fed. R. Civ. P. 5(c)]

§ 1:356  Affidavit—By defendant’s attorney—In support of motion to
dispense with service of pleadings among multiple
defendants [Fed. R. Civ. P. 5(c)]

§ 1:357 Order—Dispensing with service of pleadings among
numerous defendants [Fed. R. Civ. P. 5(c)]

§ 1:358 Notice—Filing of pleading or paper [Fed. R. Civ. P. 5(d)]

§ 1:359 Motion—To require filing of paper served [Fed. R. Civ. P.
5(d)]

§ 1:360 Order—Requiring filing of paper served [Fed. R. Civ. P. 5(d)]

9. Service Pursuant to the Hague Service
Convention

§ 1:361 Request for service abroad—Hague Service Convention (Form
USM-94)

§ 1:362  Certificate of service—Hague Service Convention (Form
USM-94)

§ 1:363 Summary of document to be served—Hague Service
Convention (Form USM-94)

§ 1:364 Motion—To dismiss action or, alternatively, to quash return
of service of summons—Service not sufficient under Hague
Convention [Fed. R. Civ. P. 4]

III. VENUE

A. PROCEDURAL GUIDE

§ 1:365 Venue, generally

§ 1:366  Change of venue within district

§ 1:367 Transfer of venue of actions filed in improper district; waiver
of defects in venue

§ 1:368 Transfer of venue for convenience of parties and witnesses

§ 1:369 Checklist—Motion to transfer case for convenience of parties
or witnesses [28 U.S.C.A. § 1404(a)]

§ 1:370 Dismissal of case under doctrine of forum non conveniens

B. PROCEDURAL FORMS
1. Improper Venue
§ 1:371 Motion—For dismissal or transfer of action on grounds of
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§ 1:371.50

§ 1:372

§1:373

§1:374

§ 1:375

§ 1:375.50
§ 1:375.60

§ 1:376

§1:377

§1:378

§1:379

§ 1:380

§1:381

improper venue—Diversity case [28 U.S.C.A. §§ 1391(a),
1406(a); Fed. R. Civ. P. 7(b), 12]

—For dismissal—Improper venue; lack of personal
jurisdiction [Fed. R. Civ. P. 12(b)(2), 12(b)(3)]

Answer—Alleging improper venue—Nondiversity case [28
U.S.C.A. §§ 1391(b), 1406(a); Fed. R. Civ. P. 8(b), 8(e),
12]

—Allegation—Improper venue [28 U.S.C.A. § 1404(a),
1406(b)]

Order—Transferring action to another district court—
Improper venue [28 U.S.C.A. § 1406(a)]

Transfer of Venue for Convenience of Parties
and Witnesses

a. In Support of Transfer

Motion—For transfer of action for convenience of parties
and witnesses—To forum in district where events
occurred [28 U.S.C.A. § 1404(a); Fed. R. Civ. P. 7(b)]

— —To forum in district where majority of witnesses
reside [28 U.S.C.A. § 1404(a)]

Allegation in motion—Action transferred pursuant to first-
filed principle [28 U.S.C.A. § 1404(a)]

Motion—For transfer of action or, alternatively, for stay of
proceedings pending disposition of cases involving the
same questions of law and fact [28 U.S.C.A. § 1404(a);
Fed. R. Civ. P. 7(b)]

Affidavit—By attorney for defendant in automobile
collision case—In support of motion to transfer to district
in which collision occurred—Convenience of witnesses
[28 U.S.C.A. § 1404(a)]

—By attorney for defendant in automobile collision cases
involving multiple wrongful death claims—In support of
motion to transfer to district in which collision occurred
[28 U.S.C.A. § 1404(a)]

—By physician who attended victims of accident giving
rise to wrongful death action—Availability as witness in
transferee state [28 U.S.C.A. § 1404(a)]

—By investigating officer of collision case giving rise to
multiple wrongful death claims—Auvailability as witness
in transferee state [28 U.S.C.A. § 1404(a)]

—By attorney for defendant in multiple class action—In
support of motion for transfer to more convenient forum
or, alternatively, for stay of proceedings [28 U.S.C.A.

§ 1404(a)]
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§ 1:382 —By Secretary of State of transferee state—Corporate
defendant’s amenability to process in transferee state [28
U.S.C.A. § 1404(a)]
§ 1:383 —Allegation—Applicability of law in transferee state [28
U.S.C.A. § 1404(a)]
§1:384 — —Occurrence in transferee state of injury complained
of—Lack of connection with transferor district [28
U.S.C.A. § 1404(a)]
§ 1:385 — —Witnesses beyond subpoena range of transferor court
[28 U.S.C.A. § 1404(a)]
§1:386 — —Jurisdiction and venue of transferee district [28
U.S.C.A. §§ 1391(c), 1404(a)]
§ 1:386.50 — —Improper venue in ERISA case [28 U.S.C.A.
§ 1406(a); 29 U.S.C.A. § 1132(e)(2)]
§ 1:387 — —Convenience of parties [28 U.S.C.A. § 1404(a)]
§1:388 — —Convenience of material witnesses [28 U.S.C.A.
§ 1404(a)]
§ 1:389 Certificate—By clerk of district court—Docket conditions
in transferee court [28 U.S.C.A. § 1404(a)]
§ 1:390 Stipulation—For change of venue from one division to
another [28 U.S.C.A. § 1404(b)]
b. In Opposition to Transfer
§ 1:391 Opposition to transfer—Forum selection clause not
controlling [28 U.S.C.A. § 1404(a)]
§ 1:392 —Burden not met by defendant for transfer [28 U.S.C.A.
§ 1404(a)]
§ 1:393 Affidavit—By attorney for plaintiff in collision case—
Opposing defendant’s motion for transfer of action [28
U.S.C.A. §§ 1391(a), 1404(a)]
§ 1:394 —Allegation—Opposing motion to transfer case—Witnesses
enumerated in supporting affidavit unnecessary [28
U.S.C.A. § 1404(a)]
§ 1:395 — — —Laches or delay in filing motion [28 U.S.C.A.
§ 1404(a)]
c. Orders
§ 1:396  Order—To show cause—Why action should not be
transferred to another district—Stay of proceedings pending
hearing [28 U.S.C.A. § 1404(a)]
§ 1:397 —Granting motion for change of venue [28 U.S.C.A.
§ 1404(a)]
§ 1:398 —Granting motion for change of venue—Extending time for
answering complaint [28 U.S.C.A. § 1404(a)]
§ 1:399 —Denying motion for change of venue [28 U.S.C.A. § 1404(a)]
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§ 1:400

—Denying motion for change of venue—Forum selection
clause not controlling [28 U.S.C.A. § 1404(a)]

IV. ATTORNEYS; APPEARANCE AND
REPRESENTATION

A. PROCEDURAL GUIDE

§ 1:401
§ 1:402
§ 1:403
§ 1:404
§ 1:405
§ 1:406
§ 1:407
§ 1:408

§ 1:409
§ 1:410

§ 1:411

B.

§1:412
§1:413

§ 1:414

§1:415

§ 1:416

§ 1:417

§1:418

§ 1:419

Regulation of attorneys, generally

Admission of attorneys

Appearance, generally

Substitution, withdrawal, and disqualification of attorney

Appearance by party

Effect of appearance in actions in rem or quasi in rem

Amicus curiae

Checklist—Motion for permission to appear or to file brief as
amicus curiae

Affidavit or application to proceed in forma pauperis

Dismissal of case when poverty allegation untrue or action is
frivolous or malicious

Appointment of counsel

PROCEDURAL FORMS

1. Admission

Application—For admission to practice—In Middle District of
Tennessee [28 U.S.C.A. §§ 1654, 2071; Fed. R. Civ. P. 83]

—For admission to bar—In Northern District of Texas [28
U.S.C.A. §§ 1654, 2071; Fed. R. Civ. P. 83]

Affidavit—By sponsor—For admission of attorney to practice
in district court—In Northern District of Illinois [28
U.S.C.A. §§ 1654, 2071; Fed. R. Civ. P. 83]

Application of nonresident attorney to appear in specific
case—In Central District of California [28 U.S.C.A. §§ 1654,
2071; Fed. R. Civ. P. 83]

Order on application of nonresident attorney to appear in
specific case—In Central District of California [28 U.S.C.A.
§§ 1654, 2071; Fed. R. Civ. P. 83]

Application of attorney for admission to practice pro hac
vice—In District of Arizona [28 U.S.C.A. §§ 1654, 2071; Fed.
R. Civ. P. 83]

Order for attorney to practice pro hac vice—In District of
Arizona [28 U.S.C.A. §§ 1654, 2071; Fed. R. Civ. P. 83]

Motion to reconsider grant of admission pro hac vice [28
U.S.C.A. § 1654; Fed. R. Civ. P. 60]
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Response to motion to reconsider grant of admission pro hac
vice [28 U.S.C.A. § 1654; Fed. R. Civ. P. 60]

2. Appearance

Request—To court clerk—For entry of appearance of attorney
(Form AO 458) [U.S.C.A. § 1654, Fed. R. Civ. P. 5(a), 79(a)]

Notice—To parties—Appearance of attorney [28 U.S.C.A.

§ 1654; Fed. R. Civ. P. 5(a), 79(a)]

Authorization—Appearance by law student—In District of
New Jersey (DC New Jersey Appx A Form Al) [28 U.S.C.A.
§ 1654; Fed. R. Civ. P. 5(a), 79(a)]

Certification—Appearance by law student—Compliance with
Student Practice Rule—In District of New Jersey (DC New
Jersey Appx A Form A2) [28 U.S.C.A. § 1654; Fed. R. Civ. P.
5(a), 79(a)l

Stipulation—Between party and attorney of record—
Substitution of attorneys

Motion—By party—For order substituting attorneys—Fixing
fee of replaced attorney [Fed. R. Civ. P. 7(b)]

Affidavit—In support of motion to substitute attorneys—
Seeking determination of fee of replaced attorney [Fed. R.
Civ. P. 43(e)]

Order—Substituting attorneys [Fed. R. Civ. P. 5(a), 53, 77(d)]

Notice—To other parties—Substitution of attorneys [Fed. R.
Civ. P. 5(a)]

— —Substitution of attorneys—After order of court [Fed. R.
Civ. P. 5(a)]

Motion—By attorney—For permission to withdraw
appearance—Attorney-client relationship terminated by
agreement [Fed. R. Civ. P. 7(b)]

— — —Misconduct of client [Fed. R. Civ. P. 7(b)]

—By one of several defendants—For permission to withdraw
attorney’s appearance—Mistake [Fed. R. Civ. P. 7(b)]

—By attorney—For permission to withdraw appearance and
for continuance to enable party to retain new counsel [Fed.
R. Civ. P. 7(b)]

Order—Permitting attorney to withdraw appearance [Fed. R.
Civ. P. 5(a), 77(d)]

—Permitting one of several defendants to withdraw
attorney’s appearance—Lack of authorization [Fed. R. Civ.
P. 5(a), 77(d)]

—Permitting attorney to withdraw appearance and granting
continuance to enable party to retain new counsel [Fed. R.
Civ. P. 5(a), 77(d)]

Motion—By defendant—To disqualify plaintiff’s attorney—
Calling as witness
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— — —Prior representation of defendant

Request—To court clerk—For entry of appearance of party in
propria persona [28 U.S.C.A. § 1654; Fed. R. Civ. P. 5(a),
79(a)]

Notice—To parties—Appearance of party in propria persona
[28 U.S.C.A. § 1654; Fed. R. Civ. P. 5(a), 79(a)l

Motion to dismiss—Corporation must be represented by
counsel [28 U.S.C.A. § 1654; Fed. R. Civ. P. 5(a), 79(a)]

Order—Motion to dismiss—Corporation must be represented
by counsel [28 U.S.C.A. § 1654; Fed. R. Civ. P. 5(a), 79(a)]

Motion—By one of several defendants—To limit effect of
appearance in quasi in rem action [28 U.S.C.A. § 1450; Fed.
R. Civ. P. 4(e), 7(b), 12(b)]

—By nonresident defendant—To dismiss portion of complaint
seeking personal judgment in action to enforce mechanic’s
lien—In personam jurisdiction not obtained [28 U.S.C.A.

§ 1655; Fed. R. Civ. P. 7(b), 12(b)]

Affidavit—By one of several defendants—In support of
motion to limit effect of appearance [28 U.S.C.A. § 1450;
Fed. R. Civ. P. 4(e), 12(b), 43(e)]

Order—Limiting effect of appearance of one of several
defendants in quasi in rem action—Permitting defendant to
assert defenses on the merits without submitting to in
personam jurisdiction [28 U.S.C.A. § 1450; Fed. R. Civ. P.
4(e), 12(b)]

—Dismissing portion of complaint seeking personal judgment
against nonresident defendant—Limiting plaintiff’s claim to
value of res [28 U.S.C.A. § 1655; Fed. R. Civ. P. 12(b)]

—Denying motion of nonresident defendant to dismiss
portion of complaint seeking personal judgment—Defendant
not prejudiced by adjudication of entire controversy [28
U.S.C.A. § 1655; Fed. R. Civ. P. 12(b)]

3. Amicus Curiae

Motion—For permission to appear, file brief, and make oral
argument as amicus curiae

—For permission to appear as amicus curiae—Motion
consented to by one party but opposed by other

Affidavit—Supporting motion of professional association to
file brief and argue as amicus curiae—By officer of
association

—Opposing filing of amicus curiae brief—Stating that real
purpose is to promote interest of defendant rather than to
aid court

Order—Granting motion for amicus curiae appearance—
Where one party has interposed objection

XXXVil



§ 1:455

§ 1:456
§ 1:457
§ 1:458
§ 1:459
§ 1:460
§ 1:461
§ 1:462

§ 1:463

§ 1:464
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§ 1:467
§ 1:468
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—Denying permission to appear as amicus curiae
4. Permission to Proceed in Forma Pauperis

Application—To proceed without prepayment of fees and
affidavit (Form AO 240) [28 U.S.C.A. § 1915]

Statement of financial status—General (Form CJA-23) [28
U.S.C.A. §1915]

Order on application to proceed without prepayment—
General (Form AO 240A) [28 U.S.C.A. § 1915]

Application and affidavit—For leave to prosecute or defend
action in forma pauperis [28 U.S.C.A. § 1915]

Consent—Recovery in action applied to payment of fees and
costs [28 U.S.C.A. § 1915]

Order—Granting leave to proceed in forma pauperis [28
U.S.C.A. §1915]

—Granting leave to proceed in forma pauperis—Recovery of
costs [28 U.S.C.A. § 1915]

—Permitting waiver of filing fees only [28 U.S.C.A. § 1915]

5. Appointment of Counsel

Motion for appointment of counsel—In District of Connecticut
[28 U.S.C.A. § 1915]

—In Northern District of Illinois [28 U.S.C.A. § 1915]

—In Northern District of New York [28 U.S.C.A. § 1915]

Order—Appointing counsel to represent plaintiff [28 U.S.C.A.
§ 1915(e)(1)]

Motion—For reimbursement of out-of-pocket expenses—In
Southern District of Illinois [28 U.S.C.A. § 1915]

Authorization/Certification for Reimbursement

V. STATUS OF PARTIES
A. PROCEDURAL GUIDE

§ 1:470
§1:471
§ 1:472

Real party in interest
Capacity
Representation of infants and incompetent persons

§ 1:472.50 Fictitious parties

B.

§1:473

XXXVIiil

PROCEDURAL FORMS
1. Real Party in Interest

Complaint—Allegation—Insurer of original claimant as real
party in interest—Subrogation claim against United States
[Fed. R. Civ. P. 17(a)]
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§1:474

§ 1:475

§ 1:476

§ 1:477

§ 1:478

§ 1:479

§ 1:480

§ 1:481

§ 1:482

§1:483
§ 1:484
§ 1:485

§ 1:486

§ 1:487

§ 1:488

§ 1:489

Answer—Defense—Plaintiff-assignor not real party in
interest—Claim assigned to third-party prior to
commencement of action [Fed. R. Civ. P. 9(a), 12(b), 12(c),
12(d), 12(h), 17(a)]

— —Plaintiff-assignee not real party in interest—Tort claim
in diversity case—Assignment invalid under state law [Fed.
R. Civ. P. 9(a), 12(b), 12(c), 12(d), 12(h)]

Motion to substitute insurer as real party in interest [Fed. R.
Civ. P. 17(a), 25]

Motion—To dismiss action—Plaintiff—assignee not real party
in interest—Assignment of claim [Fed. R. Civ. P. 12(b),
12(c), 12(d), 12(h), 17(a)]

— —Individual partner not real party in interest of claim
belonging to partnership [Fed. R. Civ. P. 9(a), 12(b), 12(c),
12(d), 12(h), 17(a)]

Order—To dismiss—Plaintiff not real party in interest—
Provision for avoiding dismissal on ratification by or joinder
or substitution of real party in interest [Fed. R. Civ. P.
17(a)]

2. Capacity

Complaint—Allegation—Corporate status to show capacity to
sue—Suit by federal corporation [28 U.S.C.A. § 1349; Fed.
R. Civ. P. 9(a), 17(a)]

— — —Diversity of citizenship case [Fed. R. Civ. P. 9(a),
17(b)]

Answer—Defense—Lack of capacity—Foreign corporation
barred from suing in diversity case in state where it failed
to qualify to do business [Fed. R. Civ. P. 9(a), 17(b)]

— — —Termination of trust as nullifying trustee’s power to
sue in behalf of trust [Fed. R. Civ. P. 9(b), 17(b)]

— — —Plaintiff not decedent’s representative—No letters
ever granted [Fed. R. Civ. P. 9(b), 17(b)]

— — —Revocation of representative’s authority and letters
[Fed. R. Civ. P. 9(b), 17(b)]

— — —Foreign administrator’s failure to obtain ancillary
letters required under law of forum state [Fed. R. Civ. P.
17(b)]

Motion—To dismiss action—Plaintiff’s lack of capacity to
bring suit—General form [Fed. R. Civ. P. 12(b), 17(b)]

Order—Dismissing action—Lack of capacity of plaintiff [Fed.
R. Civ. P. 17(b)]

3. Infants and Incompetent Persons

Motion—For appointment as guardian ad litem—To
prosecute action for minor [Fed. R. Civ. P. 17(c)]

XXXIX
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§ 1:492

§ 1:493

§ 1:494

§ 1:495
§ 1:496

§ 1:497
§ 1:498
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— —To defend suit against incompetent person [Fed. R. Civ.
P. 17(c)]

—By plaintiff—For appointment of guardian ad litem for
defendant [Fed. R. Civ. P. 17(c)]

Petition—By person other than plaintiff—For appointment of
guardian ad litem for defendant [Fed. R. Civ. P. 17(c)]

Affidavit—Affiant’s qualification for appointment as guardian
ad litem to defend action against minor or incompetent
person [Fed. R. Civ. P. 17(c)]

Consent—Of proposed guardian ad litem—To represent
minor or incompetent person in pending action [Fed. R. Civ.
P. 17(c)]

Order—Appointment of guardian ad litem to prosecute claim
for incompetent person—General form [Fed. R. Civ. P. 17(c)]

—Appointment of guardian ad litem for minor defendant
[Fed. R. Civ. P. 17(c)]

Motion—For compensation of guardian ad litem

Order—Granting compensation to guardian ad litem

VI. PARTY PRACTICE

A.

§ 1:499
§ 1:500
§ 1:501
§ 1:502
§ 1:503

§ 1:504
§ 1:505
§ 1:506
§ 1:507
§ 1:508
§ 1:509
§ 1:510
§ 1:511
§ 1:512
§ 1:513
§ 1:514

§ 1:515

§ 1:516

x1

PROCEDURAL GUIDE

Permissive joinder

Compulsory joinder—Necessary and indispensable parties
—Particular parties as indispensable

Collusive joinder; misjoinder and nonjoinder

Checklist—Complaint requiring or permitting joinder of
particular persons as parties plaintiff or defendant

Substitution for public officers

Substitution for deceased parties

Substitution for incompetent persons

Substitution after transfer of interest

Intervention of right

Permissive intervention

Intervention procedure

Checklist—Motion for intervention

Third-party practice (impleader)

Filing third-party complaints; subsequent proceedings

Checklist—Third-party complaint to implead third-party
defendant under Fed. R. Civ. P. 14(a)

—Defenses in answer or motion objecting to impleader by
third-party complaint and to third-party claim

Other third-party claims
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B.

§ 1:517

§ 1:518

§ 1:519
§ 1:520

§ 1:521

§ 1:522
§ 1:523
§ 1:524
§ 1:525
§ 1:526

§ 1:527

§ 1:528
§ 1:529
§ 1:530

§ 1:531

§ 1:532
§ 1:533

§1:534

§ 1:535

§ 1:536

PROCEDURAL FORMS
1. Joinder

Complaint—Seeking alternative relief in diversity tort
action—Where one or both defendants are allegedly liable—
General form [Fed. R. Civ. P. 20(a)]

—Allegation—Seeking alternative relief in favor of one or
other of plaintiffs [Fed. R. Civ. P. 20(a)]

Motion—To add party as plaintiff [Fed. R. Civ. P. 20(a), 21]

Notice of motion—dJoinder of additional defendant [Fed. R.
Civ. P. 15(a), 20(a), 21]

Motion—For permission to amend complaint to drop party
defendant [Fed. R. Civ. P. 15(a), 19(a), 20(b), 21, 41(a),
42(b)]

—To join additional party to counterclaim [Fed. R. Civ. P.
13(h), 19(a), 20(a)]

Order—Adding party [Fed. R. Civ. P. 4, 5, 15, 20(a), 21]

—Dropping party plaintiff [Fed. R. Civ. P. 15(a), 21]

—Dropping one of several defendants—On motion of plaintiff
[Fed. R. Civ. P. 15(a), 20(b), 21, 41(a), 42(b)]

—Joining additional party to counterclaim [Fed. R. Civ. P. 4,
13(h), 19(a), 20(a)]

Complaint—Allegation—Reason for not joining as party
plaintiff person who should be joined if feasible [Fed. R. Civ.
P. 19(a), 19(b), 19(c)]

— —Reason for not joining person as party defendant [Fed.
R. Civ. P. 19(a), 19(b), 19(c)]

— —dJoinder as defendant or involuntary plaintiff of person
refusing to join as coplaintiff [Fed. R. Civ. P. 19(a)]

Motion—To amend complaint—Party plaintiff to be made
party defendant [Fed. R. Civ. P. 19(a)]

Answer—Defense—Failure to join party allegedly
indispensable for just adjudication—Defendant, if liable, as
liable jointly with absent party [Fed. R. Civ. P. 19]

Motion—To compel joinder of additional party—General form
[Fed. R. Civ. P. 19(a), 21]

Notice of motion—dJoinder of additional party needed for just
adjudication of diversity action [Fed. R. Civ. P. 19(a), 21]

Affidavit—In support of motion to join additional party—
Joinder necessary for just adjudication [Fed. R. Civ. P.
19(a), 21]

Order—Adding party defendant [Fed. R. Civ. P. 19(a), 21]

2. Substitution

Motion—Resignation of public officer joined as party
defendant [Fed. R. Civ. P. 25(d)(1)]
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§ 1:539
§ 1:540
§ 1:541

§ 1:542

§ 1:543
§ 1:544
§ 1:545
§ 1:546
§ 1:547
§ 1:548

§ 1:549
§ 1:550

§1:551

§ 1:552

§ 1:553
§ 1:554

§ 1:555
§ 1:556

§ 1:557

xlii
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Stipulation—For substitution of successor of public officer
[Fed. R. Civ. P. 25(d)(1)]

Order—For substitution of public official’s successor as
defendant on motion of plaintiff [Fed. R. Civ. P. 25(d)(1)]
—For dismissal of individually named federal officials [Fed.

R. Civ. P. 17(d)]

Notice on record of party’s death—General form [Fed. R. Civ.
P. 25(a)(1)]

—Suit surviving as to remaining parties [Fed. R. Civ. P.
25(a)(2)]

Motion—By plaintiff—For order substituting deceased
defendant’s executor as defendant and for continuance of
action [Fed. R. Civ. P. 25(a)(1)]

—To dismiss action for failure to timely substitute proper
party for deceased plaintiff [Fed. R. Civ. P. 25(a)(1)]

—To vacate dismissal and substitute deceased plaintiff’s
executor [Fed. R. Civ. P. 25(a)(1)]

—By executor—To substitute executor for deceased plaintiff
[Fed. R. Civ. P. 25(a)(1)]

Affidavit—By executor—In support of executor’s motion to
substitute self for deceased plaintiff [Fed. R. Civ. P. 25(a)(1)]

Order—Striking deceased party’s name from nonsurvivable
action [Fed. R. Civ. P. 25(a)(2)]

—Dismissing action—Failure to make timely substitution for
deceased plaintiff [Fed. R. Civ. P. 25(a)(1)]

—Substituting executor as plaintiff [Fed. R. Civ. P. 25(a)(1)]

—Substituting executor as defendant [Fed. R. Civ. P.
25(a)(1)]

Notice of motion—Substitution of guardian ad litem for

defendant adjudged incompetent during pendency of action
[Fed. R. Civ. P. 17(c), 25(b)]

Order—Substitution of guardian ad litem to conduct defense
of action for defendant adjudged incompetent [Fed. R. Civ.
P. 17(c), 25(b)]

Motion—For substitution of assignee as plaintiff [Fed. R. Civ.
P. 25(c)]

—For substitution of assignee as defendant [Fed. R. Civ. P.
25(c)]

—To substitute receiver as plaintiff [Fed. R. Civ. P. 25(c)]

Affidavit—By assignee—Supporting assignee’s motion for
substitution as plaintiff [Fed. R. Civ. P. 25(c)]

Order—Substituting assignee as plaintiff in place of assignor
[Fed. R. Civ. P. 25(c)]
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§ 1:558

§ 1:559

§ 1:560

§ 1:561

§ 1:562

§ 1:563
§ 1:564
§ 1:565
§ 1:566
§ 1:567

§ 1:568
§ 1:569

§ 1:570

§ 1:571

§ 1:572

§ 1:573

§ 1:574

§ 1:575
§ 1:576

3.

Intervention

Notice of motion—Leave sought to intervene as plaintiff—
Permissive intervention [Fed. R. Civ. P. 24(b)(2), 24(c)]

—For intervention of right as defendant—Defense
unavailable to other defendants [Fed. R. Civ. P. 24(a)(2),
24(c)]

—To intervene as defendant—Intervention of right or
permissive intervention [Fed. R. Civ. P. 24(a)(2), 24(b)(2),
24(c)]

Motion—For leave to intervene—General form [Fed. R.
Civ. P. 24(a), 24(b), 24(c)]

—For leave to intervene of right or permissively and to
file answer in intervention and counterclaim [Fed. R.
Civ. P. 24(a)(2), 24(b)(2), 24(c)]

—Leave sought to intervene as defendant—Permissive
intervention [Fed. R. Civ. P. 24(b)(2), 24(c)]

—For leave to intervene—By subrogee [Fed. R. Civ. P.
24(b)]

— —By insurance company [Fed. R. Civ. P. 24(b)]

— —Clause—Assignment to movant [Fed. R. Civ. P. 24(c)]

— — —Defense presenting common questions [Fed. R.
Civ. P. 24(c)]

— — —Excusable delay [Fed. R. Civ. P. 24(c)]

— — —Injury absent grant of motion [Fed. R. Civ. P.
24(c)]

Notice—Action involves constitutionality of federal statute
where United States not party—Request that clerk
certify fact to attorney general [28 U.S.C.A. § 2403(a);
Fed. R. Civ. P. 24(c)]

—Action involves constitutionality of state statute where
state not party—Request that clerk certify fact to state
attorney general [28 U.S.C.A. § 2403(b); Fed. R. Civ. P.
24(c)]

Court’s certificate to attorney general—Action involves
constitutionality of statute [28 U.S.C.A. § 2403(a), (b);
Fed. R. Civ. P. 24(c)]

Motion—For leave to intervene of right—By United
States—Constitutionality of federal statute [28 U.S.C.A.
§ 2403(a); Fed. R. Civ. P. 24(a), 24(c)]

Opposition to motion for leave to intervene [Fed. R. Civ.
P. 24(a), 24(b)]

Stipulation—For leave to file intervening complaint

Order—Granting motion for leave to intervene [Fed. R.
Civ. P. 24(a), 24(b)]

xliii
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§ 1:578
§ 1:579

§ 1:580
§ 1:581
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—Denying intervention—No grounds for intervention of
right—Intervention would unduly delay and prejudice
adjudication of original parties’ rights [Fed. R. Civ. P.
24(a), 24(b)]

Complaint in intervention—General form [Fed. R. Civ. P.
24(c)]

—PFire insurer’s subrogation claim [Fed. R. Civ. P.
24(a)(2), 24(c)]

—To recover taxes [Fed. R. Civ. P. 24(c)]

—In action to determine insurance policy liabilities [Fed.
R. Civ. P. 24(c)]

§ 1:5681.50 Complaint in intervention—In lis pendens action for

§ 1:582
§1:583
§ 1:584

§ 1:585

§ 1:586

§ 1:587

§ 1:588
§ 1:589
§ 1:590
§ 1:591
§ 1:592
§ 1:593
§ 1:594

§ 1:595

xliv

property sold for tax deficiency [Fed. R. Civ. P. 24(c)]
Answer in intervention—Denials, admissions, and
affirmative defenses [Fed. R. Civ. P. 8(b), 8(c), 24(c)]
Answer—By plaintiff—To intervening complaint [Fed. R.
Civ. P. 24(c)]
—By defendant—To complaint of intervention [Fed. R.
Civ. P. 24(c)]

4. Impleader

Motion—By defendant—For leave to file third-party
complaint impleading third-party defendant [Fed. R. Civ. P.
14(a)]

Affidavit—In support of motion to implead third-party
defendant—Where independent contractor hired by
defendant

Stipulation—For service of third-party complaint—Where
more than 10 days have elapsed since filing of defendant’s
answer [Fed. R. Civ. P. 14(a)]

Order—Granting permission to file third-party complaint
bringing in third-party defendant [Fed. R. Civ. P. 14(a)]

—Granting defendant leave to serve third-party complaint
pursuant to stipulation of counsel [Fed. R. Civ. P. 14(a)]

Third-party complaint—General form (Fed. R. Civ. P. Appx of
Forms, Form 16) [Fed. R. Civ. P. 14(a)]

—Impleader of alleged tortfeasor’s liability insurer as
indemnitor [Fed. R. Civ. P. 14(a)]

—Action for payment for services rendered [Fed. R. Civ. P.
14(a)]

—Fraudulent misrepresentation [Fed. R. Civ. P. 14(a)]

—Allegation—Indemnity from food processor—Processor
breached warranty by selling contaminated food [Fed. R.
Civ. P. 14(a)]

Summons—To third-party defendant (Fed. R. Civ. P.
Appendix of Forms, Form 4) [Fed. R. Civ. P. 4(b), 14(a)]
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§ 1:597
§ 1:598

§ 1:599
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—To third-party defendant (Form AO 441) [Fed. R. Civ. P.
4(b), 14(a)]

—For third-party complaint—Where leave of court is not
required for impleader [Fed. R. Civ. P. 14(a)]

Answer—To third-party complaint—General form [Fed. R.
Civ. P. 8(b), 8(c), 12(b), 12(d), 12(e), 12(h), 14(a)]

— —Defense—Impleader of joint tortfeasor impermissible—
Contribution between joint tortfeasors not allowed [Fed. R.
Civ. P. 12(b), 14(a)]

Reply—To third-party answer—By third-party plaintiff [Fed.
R. Civ. P. 7(a)(7)]

Motion—To vacate order impleading third-party defendant
[Fed. R. Civ. P. 14(a)]

—To dismiss third-party complaint [Fed. R. Civ. P. 14(a)]

—To vacate order impleading third-party defendant or,
alternatively, to dismiss third-party action [Fed. R. Civ. P.
14(a)]

—To strike third-party claim—Claim unmeritorious and
intended to delay proceedings [Fed. R. Civ. P. 14(a)]

—To strike third-party complaint—Failure to show liability
of third-party defendant on plaintiff’s claim for relief [Fed.
R. Civ. P. 14(a)l

—To strike third-party complaint or, alternatively, for
severance—Undue complication and delay of trial of main
action [Fed. R. Civ. P. 14(a)]

Affidavit—In support of motion to strike third-party
complaint [Fed. R. Civ. P. 14(a)]

Motion—To sever third-party claim for separate trial [Fed. R.
Civ. P. 14(a)]

Order—Striking third-party claim—General form [Fed. R.
Civ. P. 14(a)]

—Striking third-party complaint—Failure to show liability of
third-party defendant to third-party plaintiff under claim in
main action [Fed. R. Civ. P. 14(a)]

—Denying motion to strike third-party claim and ordering
severance and separate trial [Fed. R. Civ. P. 14(a)]

—For severance and separate trial of third-party claim [Fed.
R. Civ. P. 14(a)]

—Dismissing third-party complaint and granting summary
judgment for third-party defendants [Fed. R. Civ. P. 41,
54(b)]

Judgment—On third-party claim [Fed. R. Civ. P. 54(b)]
Third-party defendant’s complaint against original plaintiff—
Claim arising out of same occurrence or transaction that is

basis of plaintiff’s claim [Fed. R. Civ. P. 14(a)]

xlv
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§ 1:616 Motion—Leave sought for plaintiff's amendment of complaint
to add cause of action against third-party defendant [Fed. R.
Civ. P. 14(a), 15(a)]

§ 1:617 Order—Granting plaintiff’s motion to amend complaint to
plead cause of action against third-party defendant [Fed. R.
Civ. P. 14(a), 15(a)]

Table of Laws and Rules
Table of Cases

Volume 1A

VII. PRETRIAL CONFERENCE AND ORDERS
A. PROCEDURAL GUIDE

§ 1:618 Initiation of pretrial conference; initial conference in complex
litigation

§ 1:619 Checklist—Considerations at pretrial conferences [Fed. R.
Civ. P. 16(c), 16(d)]

§ 1:620 General scheduling orders

§ 1:621 Checklist—Matters to include in scheduling orders [Fed. R.
Civ. P. 16(b)]

§ 1:622  Status reports; changes in scheduling

§ 1:623 Pretrial statements and related documents

§ 1:624  Checklist—Matters to include in pretrial statements

§ 1:625 Final pretrial orders

§ 1:626  Checklist—Matters to cover in pretrial orders

§ 1:627  Alternative dispute resolution mechanisms

B. PROCEDURAL FORMS

1. Pretrial Conference

§ 1:628 Motion—For pretrial conference [Fed. R. Civ. P. 16]

§ 1:629 Stipulation—To set case for pretrial hearing [Fed. R. Civ. P.
16]

§ 1:630 Order—Granting motion for pretrial conference [Fed. R. Civ.
P. 16]

§ 1:631 Notice—Of pretrial conference [Fed. R. Civ. P. 16]

§ 1:632 —Of pretrial conference—From clerk of court [Fed. R. Civ. P.
16]

§ 1:633 Order—Setting initial pretrial conference—In complex
litigation

xlvi
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§1:634

§ 1:635
§ 1:636
§ 1:637
§ 1:638

§ 1:639

§ 1:640

§ 1:641

§ 1:642
§ 1:643

§ 1:644

§ 1:645

§ 1:646
§ 1:647
§ 1:648
§ 1:649
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§ 1:651
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§1:653

Case management order—After initial pretrial conference—
In complex litigation

2. General Scheduling Forms

Pretrial scheduling order—General form [Fed. R. Civ. P. 16]

—PFollowing pretrial conference [Fed. R. Civ. P. 16]

—In complex litigation

Joint preliminary statement and scheduling order—In
Northern District of Georgia (Northern District Georgia
App. B Form II) [Fed. R. Civ. P. 16]

Scheduling order—Civil jury trial—In Eastern District of
Missouri (Eastern District Missouri Speedy Trial Plan,
Form A) [Fed. R. Civ. P. 16]

—Civil nonjury trial—In Eastern District of Missouri
(Eastern District Missouri Speedy Trial Plan, Form B) [Fed.
R. Civ. P. 16]

Civil case management plan—In Northern District of New
York [Fed. R. Civ. P. 16]

Initial pretrial stipulations and order [Fed. R. Civ. P. 16]

Scheduling order—With worksheet—In Southern District of
Iowa [Fed. R. Civ. P. 16]

—In Western District of Texas (Western District Texas App.
B) [Fed. R. Civ. P. 16]

Case management order—Responsibilities of designated
counsel—In complex litigation [Manual for Complex
Litigation Fourth § 40.22]

—Attorney’s time and expense records—In complex litigation
[Manual of Complex Litigation Fourth § 40.23]

—Preservation of records—In complex litigation [Manual for
Complex Litigation Fourth § 40.25]

—Document depositories—In complex litigation [Manual for
Complex Litigation Fourth § 40.262]

—Confidentiality order and acknowledgment—In complex
litigation [Manual for Complex Litigation Fourth § 40.27]

—Deposition guidelines—In complex litigation [Manual for
Complex Litigation Fourth § 40.29]

—Creating Web site—In complex litigation [Manual for
Complex Litigation Fourth § 40.3]

—Mass tort case [Manual for Complex Litigation Fourth
§ 40.52]

Pretrial order—Civil Racketeer Influenced and Corrupt
Organizations Act (RICO) case statement [18 U.S.C.A.

§§ 1961 to 1968; Manual for Complex Litigation Fourth
§ 40.541]

xlvii
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3. Status Reports; Changes in Scheduling

Joint status report—Suggesting deferral of pretrial
conference [Fed. R. Civ. P. 16]

Motion—To postpone submission of final pretrial order [Fed.
R. Civ. P. 16]

Order—Requiring certification of completion of discovery
[Fed. R. Civ. P. 16]

Certificate of conference—In Northern District of Texas [Fed.
R. Civ. P. 16]

4. Pretrial Statements and Related Documents

Pretrial statement—By plaintiff—Automobile collision
involving corporate defendant [Fed. R. Civ. P. 16]

—By defendant—Automobile collision [Fed. R. Civ. P. 16]

—By parties jointly—Automobile collision [Fed. R. Civ. P. 16]

—Provision—Waiver of abandoned claims or defenses [Fed.
R. Civ. P. 16]

Order—To establish contested and uncontested facts—In
complex litigation [Fed. R. Civ. P. 16]

Pretrial and settlement conference statement—In Northern
District of New York [Fed. R. Civ. P. 16]

Pretrial memorandum—In Middle District of Pennsylvania
(Middle District Pennsylvania App. B) [Fed. R. Civ. P. 16]

Joint exhibit list—Exhibits expected to be offered at trial,
other than for impeachment or rebuttal—In Central District
of California (C.D. Cal., Local Civ Rule 16-6.1) [Fed. R. Civ.
P. 16]

Stipulation—Confidentiality of records [Fed. R. Civ. P. 26(b)]

5. Final Pretrial Orders

a. In General

Pretrial order—dJoint approval at conference [Fed. R. Civ. P.
16]

—Order mailed after conference [Fed. R. Civ. P. 16]

—Including proposed jury instructions [Fed. R. Civ. P. 16]

—Modification—To prevent manifest injustice [Fed. R. Civ. P.
16]

b. Official Forms

Pretrial order—In District of New Mexico [Fed. R. Civ. P. 16]
—In District of Utah [Fed. R. Civ. P. 16]

Supplemental case management statement and proposed
order—In Northern District of California [Fed. R. Civ. P. 16]
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§ 1:686
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§ 1:688
§ 1:689

§ 1:690
§1:691

§ 1:692

§ 1:693

VIII.

§ 1:694
§ 1:695
§ 1:696

Pretrial order—In Southern District of California (Southern
District California Rule 16.1) [Fed. R. Civ. P. 16]

Final pretrial order—In Southern District of Iowa [Fed. R.
Civ. P. 16]

—In Northern District of Illinois [Fed. R. Civ. P. 16]
—In Southern District of Illinois [Fed. R. Civ. P. 16]
—In District of Colorado [Fed. R. Civ. P. 16]

Joint case management plan—In Middle District of
Pennsylvania (Appendix A) [Fed. R. Civ. P. 16]

Consolidated pretrial order—In Southern District of Georgia
[Fed. R. Civ. P. 16]

Order on final pretrial conference—In District of Nebraska
[Fed. R. Civ. P. 16]

Pretrial order—In Northern District of Georgia (Northern
District of Georgia App. B Form III) [Fed. R. Civ. P. 16]

Proposed final pretrial order—In District of North Dakota
[Fed. R. Civ. P. 16] [Deleted]

Pretrial order—In Western District of Washington (WD Wash
Civil Rule 16.1) [Fed. R. Civ. P. 16]

6. Alternative Dispute Resolution Mechanisms

Agreement—For mini-trial—Choice of neutral party to
determine settlement value [Fed. R. Civ. P. 16]

Pretrial order—Summary jury trial [Fed. R. Civ. P. 16]

Stipulation—Order—For summary jury trial [Fed. R. Civ. P.
16]

— —For conditional summary trial [Fed. R. Civ. P. 16]

— —For tailored jury trial—Exhibit marking slip—dJury
instructions on note-taking [Fed. R. Civ. P. 16]

— —For tailored nonjury trial [Fed. R. Civ. P. 16]

Consent to mediation—In District of New Hampshire [Fed.
R. Civ. P. 16]

Mediator selection form—In District of New Hampshire [Fed.
R. Civ. P. 16]

Notice of mediation—In District of New Hampshire [Fed. R.
Civ. P. 16]

BONDS AND DEPOSITS IN COURT
PROCEDURAL GUIDE

Bond or undertaking by surety
Deposits in court
Withdrawal of funds
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PROCEDURAL FORMS
1. Bond or Undertaking by Surety

Motion—For security for costs
Order—Requiring security for costs
Bond—General form

—For costs

—To obtain preliminary injunction
—Provision as to summary judgment
—Condition relating to temporary restraining order
Justification—By surety

Approval of bond—By judge

—By attorney

—By court clerk

Motion—To release bond—On consent order dismissing
temporary restraining order

—To dismiss for failure to give security for costs—General
form

—To dismiss for failure of nonresident of state to give
security for costs [28 U.S.C.A. § 1920; Fed. R. Civ. P. 54(d)]

Order—Dismissing action for failure to give security for costs
[28 U.S.C.A. § 1920; Fed. R. Civ. P. 54(d)]

Motion—For judgment against surety on bond or
undertaking [Fed. R. Civ. P. 65.1]

—PFor judgment against surety on injunction bond or
undertaking [Fed. R. Civ. P. 65(c), 65.1]

Notice—Of motion to enforce costs bond [Fed. R. Civ. P. 65.1]

Order—For hearing of motion for judgment against surety
and notice [Fed. R. Civ. P. 65.1]

—For hearing of motion for judgment against surety on bond
or undertaking [Fed. R. Civ. P. 65(c), 65.1]

Judgment—Granting recovery on bond or undertaking [Fed.
R. Civ. P. 65.1]

—Against surety for damages and costs for wrongful
injunction [Fed. R. Civ. P. 65(c), 65.1]

2. Deposits by Party or Stakeholder
Motion—For leave to deposit money with court [28 U.S.C.A.

§ 2041; Fed. R. Civ. P. 67]

Motion to deposit money with the court—In Southern
District of Illinois [28 U.S.C.A. § 2041; Fed. R. Civ. P. 67]

Prayer for relief—Ordering defendant to deposit money [28
U.S.C.A. § 2041; Fed. R. Civ. P. 67]
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—Allowing plaintiff to deposit money [28 U.S.C.A. § 2041,
Fed. R. Civ. P. 67]

Order—Granting leave to deposit money with court [Fed. R.
Civ. P. 67]

Order to deposit funds in court—In District of Oregon [Fed.
R. Civ. P. 67]

Order—Granting leave to deposit money with court—In
District of New Jersey (DC New Jersey App. D) [Fed. R.
Civ. P. 67]

Notice of deposit in court—By court clerk [Fed. R. Civ. P. 67]

Order—To court clerk—To deposit money in interest-bearing
account [Fed. R. Civ. P. 67]

Proof of service—Deposit order—By court clerk

Order—Authorizing withdrawal of money deposited in court
[Fed. R. Civ. P. 67]

Order to disburse funds deposited in court—In District of
Oregon [Fed. R. Civ. P. 67]

Petition—For order directing payment of unclaimed money
deposited in United States Treasury [28 U.S.C.A. § 2042]

Order—For payment of money deposited in United States
Treasury [28 U.S.C.A. § 2042]

IX. MOTIONS

A.

§ 1:733
§1:734
§ 1:735
§1:736

§ 1:737
§1:738
§1:739
§ 1:740

§ 1:741
§ 1:742
§1:743
§ 1:744
§ 1:745

B.

§ 1:746

PROCEDURAL GUIDE

Form of motions

—Signing requirement

When to serve motions or affidavits

Hearing of motions; motions based on facts not appearing on
record

Fed. R. Civ. P. 12 motions

Checklist—Matters to consider in using and drafting motions

Motions to strike, generally

Striking pleading for failure to comply with order for more
definite statement

Striking of unsigned pleadings

Motions for more definite statement

Motions for preliminary hearing of defenses

Motions to extend or reduce time

Continuances

PROCEDURAL FORMS

1. General Requirements and Procedure
Motion—General form [Fed. R. Civ. P. 7(b), 11]
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Notice—Of motion—General form [Fed. R. Civ. P. 6(d), 11]

— —With costs of motion [Fed. R. Civ. P. 6(d), 11]

— —Containing motion [Fed. R. Civ. P. 6(d), 7(b), 11]

Opposition—To motion—General form [Fed. R. Civ. P.
7(b), 11]

Affidavit—Supporting or opposing motion [Fed. R. Civ. P.
7(b), 11, 43(c)]

Brief—Supporting or opposing motion [Fed. R. Civ. P.
7(b), 11]

Statement of points and authorities—Opposing motion
[Fed. R. Civ. P. 7(b), 11]

Notice—Of hearing or continuance—General form (Form
AO 456) [Fed. R. Civ. P. 6(d), 7(b), 40, 78] [Deleted]

Order—Granting or denying motion [Fed. R. Civ. P. 7(b)]

Motion or application—For order to show cause—Ex parte
[Fed. R. Civ. P. 6(d), 7(b), 11]

Order—To show cause [Fed. R. Civ. P. 6(d), 7(b)]

Response—To order to show cause [Fed. R. Civ. P. 6(d),
7(b), 11]

Order—On hearing of order to show cause [Fed. R. Civ. P.
6(d), 7(b)]

Motion—Under Fed. R. Civ. P. 11 safe harbor provision
[Fed. R. Civ. P. 11(c)(2)]

Motions to Strike

Motion—To strike unsigned pleading [Fed. R. Civ. P. 11]

—To strike pleading for failure to comply with order for
more definite statement [Fed. R. Civ. P. 12(e)]

—To strike amended complaint—Original complaint
dismissed [Fed. R. Civ. P. 12(f)]

Notice of motion—To strike complaint and dismiss action
for failure to furnish more definite statement in
compliance with order [Fed. R. Civ. P. 12(e)]

Motion—To strike portions of complaint [Fed. R. Civ. P.
12(f)]

—To strike portions of complaint—By corporate defendant
[Fed. R. Civ. P. 12(f)]

— —By trustee [Fed. R. Civ. P. 12(f)]

—To strike insufficient defense from answer [Fed. R. Civ.
P. 12(f)]

—To strike insufficient defense from reply [Fed. R. Civ. P.
12(f)]

—To strike and dismiss counterclaim [Fed. R. Civ. P.

12()]
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—To strike redundant, immaterial, impertinent, or
scandalous matter from pleading [Fed. R. Civ. P. 12(f)]
—To strike request for sanctions [Fed. R. Civ. P. 11, 12(f)]

—To strike supplemental pleadings—Require leave of
court [Fed. R. Civ. P. 12(f); 15(d)]

—To strike references to and quotations from government
document [Fed. R. Civ. P. 12(f)]

—To strike material outside statue of limitations [Fed. R.
Civ. P. 12(f)]

—To strike technically deficient verified complaint [Fed.
R. Civ. P. 12(b)(6), 12(f)]

Opposition to motion—Material not contained in pleading
[Fed. R. Civ. P. 12(f)]

Order—Granting motion to strike—General form [Fed. R.
Civ. P. 11, 12(e), 12(f)]

—Striking pleading for failure to comply with order for
more definite statement [Fed. R. Civ. P. 12(e)]

—Granting motion to strike part of pleading [Fed. R. Civ.
P. 12(f)]

—Striking insufficient defense from pleading [Fed. R. Civ.
P. 12(0)]

3. Motions for More Definite Statement

Motion—For more definite statement—General form [Fed. R.
Civ. P. 12(e)]

—By plaintiff—For more definite statement [Fed. R. Civ. P.
12(e)]

—By defendant—For more definite statement [Fed. R. Civ. P.
12(e)]

— —For more definite statement—By trustee [Fed. R. Civ. P.
12(e)]

—By multiple defendants—For more definite statement [Fed.
R. Civ. P. 12(e)]

Response—By plaintiff—To motion for more definite
statement [Fed. R. Civ. P. 12(e)]

Order—Granting motion for more definite statement [Fed. R.
Civ. P. 12(e)]

Pleading—In response to order for more definite statement
[Fed. R. Civ. P. 12(e)]

4. Motions for Preliminary Hearing of Defenses

Motion—For preliminary hearing of defense [Fed. R. Civ.
P. 12(b), 12G)]

—For preliminary hearing of defense—By defendant [Fed.
R. Civ. P. 12(b), 123)]
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Order—For hearing and determination of defense before
trial [Fed. R. Civ. P. 12(b), 12(1)]

—For hearing and determination of defense before trial—
On defendant’s motion [Fed. R. Civ. P. 12(b), 12(1)]

—To defer determination of defense until trial [Fed. R.
Civ. P. 12(b), 123)]

5. Motions to Enlarge or Reduce Time

Ex parte application—For order extend time [Fed. R. Civ.
P. 6(b)]

Motion—For extension of time—Before expiration of
prescribed time [Fed. R. Civ. P. 6(b)]

—For order extending time—After expiration of time
specified by rules or previous order [Fed. R. Civ. P. 6(b)]

—For extension of time to file memorandum [Fed. R. Civ.
P. 6(b)]

Agreed motion—For extension of time to respond to
complaint [Fed. R. Civ. P. 6(b)]

Application—For extension of time to answer, move, or
otherwise reply—In District of New Jersey (DC New
Jersey App. L) [Fed. R. Civ. P. 6(b)]

Motion—For permission to file motion out of time [Fed. R.
Civ. P. 6(d)]

Response—By defendant—To motion to extend time to file
affidavit of merit [Fed. R. Civ. P. 6(d)]

Reply—By plaintiff—To motion by defendant for extension
of time to answer—Withdrawal of counsel for defendant
[Fed. R. Civ. P. 6(b)]

Order—Granting extension of time on ex parte application
[Fed. R. Civ. P. 6(b)]

—Shortening time for hearing motion [Fed. R. Civ. P.
6(d)]

Stipulation and order—For extension of time [Fed. R. Civ.
P. 6(b)]

6. Motions for Continuances

Motion—For continuance—General form [Fed. R. Civ. P. 40]

—To stay proceedings [Fed. R. Civ. P. 40]

—PFor continuance—Absence of witness [Fed. R. Civ. P. 40]

— —Conflict with trial date in another case—Consent of
opposing counsel [Fed. R. Civ. P. 40]

— —Conflict with trial date in another case [Fed. R. Civ. P.
40]
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Opposition to motion—For continuance—No excusable
neglect [Fed. R. Civ. P. 6(b), 40]

Affidavit—In support of motion for continuance—Absence of
witness [Fed. R. Civ. P. 40]

— —Absence of witness—By attorney for party [Fed. R. Civ.
P. 40]

— —Conlflict in trial date [Fed. R. Civ. P. 40]

—In support of motion for stay—Pendency of another action
[Fed. R. Civ. P. 40]

—Opposing motion for continuance—Offer to stipulate to
testimony of unavailable witness [Fed. R. Civ. P. 40]

Order—Granting continuance [Fed. R. Civ. P. 40]
—Granting continuance—With condition [Fed. R. Civ. P. 40]
—Staying proceedings [Fed. R. Civ. P. 40]

Provision—In order—For incidental stay [Fed. R. Civ. P. 40]

X. DISMISSAL AND DEFAULT
A. PROCEDURAL GUIDE

§1:818
§ 1:819
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§1:821
§1:822

§ 1:823
§1:824
§ 1:825
§ 1:826
§ 1:827
§ 1:828
§ 1:829
§ 1:830
§ 1:831

§1:832
§1:833
§1:834
§1:835
§ 1:836
§ 1:837

Voluntary dismissal without order of court
Voluntary dismissal by order of court
Involuntary dismissals in general
Dismissal for failure to prosecute

Dismissal for failure to comply with order of court or federal
rules

Fed. R. Civ. P. 12(b) motions to dismiss

—Lack of diversity of citizenship

—Inadequacy of amount in controversy

—Absence of federal-question jurisdiction

—Absence of requirement of case or controversy
—DMotion raising defense of lack of personal jurisdiction
— —Burden of proof

—Improper venue

—Failure to state claim on which relief can be granted—Test
of sufficiency of claim for relief

— —Conversion of motion to one for summary judgment
—Failure to join indispensable party

Initiating procedures for entry of default

Post-default hearings

Judgment after default

Subsequent default proceedings
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PROCEDURAL FORMS

1. Voluntary Dismissal

Notice of dismissal—Without prejudice—By plaintiff [Fed. R.
Civ. P. 41(a)(1)(A)(D)]

— —By plaintiff—In Central District of California (Form Civ
9) [Fed. R. Civ. P. 41(a)(1)(A)(1)]

— — —Dismissal of John Doe complaint [Fed. R. Civ. P.
41(a)(1)(A)G)]

— — —Dismissal of parties designated by fictitious name—In
Central District of California (Form Civ 5) [Fed. R. Civ. P.
41(a)(1)(A)1)] [Deleted]

— — —Request for entry of dismissal in court records [Fed.
R. Civ. P. 41(a)(1)(A){)]

— — —Against defendant improperly sued—Reservation of

rights against codefendant [Fed. R. Civ. P. 41(a)(1)(A)(1)]

— —By cross complainant, counterclaimant, or third-party
claimant [Fed. R. Civ. P. 41(a)(1)(A)(1), 41(c)]

Stipulation for dismissal—By all parties [Fed. R. Civ. P.
41(a)(1)(A)Gi)]

—With prejudice—Parties to pay respective costs [Fed. R.
Civ. P. 41(a)(1)]

—Not to include counterclaims [Fed. R. Civ. P. 41(a)(1)]

—Individual defendants in official capacity only [Fed. R. Civ.
P. 41(a)(1)]

—Court to maintain jurisdiction to enforce settlement [Fed.
R. Civ. P. 41(a)]

—With leave to reinstate action [Fed. R. Civ. P. 41(a)(1)]
Stipulation for dismissal or settlement—In Western District
of Pennsylvania [Fed. R. Civ. P. 41(a)(1)(A)(i1)] [Deleted]

Motion—To dismiss remaining defendants—With leave to
reinstate [Fed. R. Civ. P. 41(a)(1)]

Joint motion—For dismissal with prejudice—Following
settlement agreement [Fed. R. Civ. P. 41(a)(1)(A)(ii)]

Settlement accompanying dismissal

Motion—By plaintiff—For dismissal without prejudice—After
answer without counterclaim [Fed. R. Civ. P. 41(a)(2)]

— —Dismissal without prejudice—Same action pending in
state court [Fed. R. Civ. P. 41(a)(1)(A)(1)]

—By defendant—For summary judgment—Two prior
dismissals on same claim [Fed. R. Civ. P. 41(a)(1)(B), 56(b)]

Order—On plaintiff’s motion—Dismissal without prejudice—
No counterclaim by defendant—Costs to defendant [Fed. R.
Civ. P. 41(a)(2)]
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— — —Following appointment of receiver—Dismissal
conditioned on payment of costs of receiver [Fed. R. Civ. P.
41(a)(2), 66]

Conditions in order—Preservation of testimony and
availability of depositions [Fed. R. Civ. P. 41(a)]

Order—Dismissal with prejudice—Following stipulated
compromise [Fed. R. Civ. P. 41(a)(1)(A)@1)]

— —Following stipulated compromise—Costs taxed to
plaintiff [Fed. R. Civ. P. 41(a)(1)(A)(ii)]

— —Pending appeal following settlement [Fed. R. Civ. P.
41(a)(1)(A){D)]

— —Counterclaim included [Fed. R. Civ. P. 41(a)]

Motion—By defendant in action previously dismissed—For
costs [Fed. R. Civ. P. 41(d)]

—To modify dismissal of cross-claim—Dismissal without
prejudice [Fed. R. Civ. P. 13(g), 41(a)]

—By plaintiff—To vacate dismissal [Fed. R. Civ. P. 60(b)]

2. Involuntary Dismissal for Failure to Prosecute
or to Comply with Court Rules or Orders

Motion—By defendant—For dismissal with prejudice—
Failure to prosecute—General form [Fed. R. Civ. P. 41(b)]

— — —Failure to serve timely summons [Fed. R. Civ. P.
12(b)(5), 41(b)]

— — —Failure to prosecute and to attend pretrial conference
[Fed. R. Civ. P. 16(f), 37(b)(2)(A), 41(b)]

— — —Failure to obey case management order [Fed. R. Civ.
P. 37(b)(2)(A)(V)]

—By plaintiff—For dismissal with prejudice—For failure to
prosecute counterclaim [Fed. R. Civ. P. 41(b)]

Order—For hearing and dismissal—Lack of prosecution of
action [Fed. R. Civ. P. 41(b)]

—On defendant’s motion—Dismissal with prejudice—
Plaintiff’s failure to comply with previous order [Fed. R. Civ.
P. 41(b)]

— — —Lack of prosecution [Fed. R. Civ. P. 41(b)]

—On court’s own motion—Dismissal with prejudice—Lack of
prosecution—Failure of plaintiff’s counsel to appear for
pretrial conference [Fed. R. Civ. P. 37(b)(2)(A)(v)]

Judgment—On order for entry of judgment—Dismissing
action with prejudice—Failure of plaintiff to prosecute [Fed.
R. Civ. P. 41(b)]

Motion—To vacate dismissal for want of prosecution [Fed. R.
Civ. P. 59(e)]
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Order—Setting aside dismissal [Fed. R. Civ. P. 59(e)]
3. Fed. R. Civ. P. 12(b) Motions to Dismiss

a. Generally

Motion to dismiss—General form [Fed. R. Civ. P. 12(b)]

—On multiple grounds [Fed. R. Civ. P. 12(b)(1)]

—Presenting defenses of failure to state claim, of lack of
service of process, of improper venue, and of lack of
jurisdiction under Fed. R. Civ. P. 12(b) (Fed. R. Civ. P.
Appendix of Forms, Form 40) [Fed. R. Civ. P. 12(b)]

Motion—To dismiss counterclaim and for summary judgment
[Fed. R. Civ. P. 12(b)(6), 56]

Notice of motion to dismiss [Fed. R. Civ. P. 12(b)]

Motion—For pretrial determination of defense warranting
dismissal [Fed. R. Civ. P. 12(b), 1231)]

Order—Pretrial determination of defense warranting
dismissal [Fed. R. Civ. P. 12(b), 1231)]

—Granting motion to dismiss complaint [Fed. R. Civ. P.
12(b)]

b. Lack of Subject Matter Jurisdiction

Motion—To dismiss—Plaintiff and defendant citizens of same
state when action filed [28 U.S.C.A. § 1332(a); Fed. R. Civ.
P. 6(d), 12(b)(1)]

Motion to dismiss—Assignment to nonresident for purpose of
invoking federal jurisdiction sham and ineffective to confer
jurisdiction [28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 12(b)(1)]

—For lack of diversity in third-party complaint [28 U.S.C.A.
§ 1332(a); Fed. R. Civ. P. 12(b)(1), 14(a)]

—For lack of diversity in third-party complaint—After
compromise and settlement of plaintiff’s claim [28 U.S.C.A.
§ 1332(a); Fed. R. Civ. P. 7, 12(b)(1), 14(a)]

Affidavit—In support of motion to dismiss for want of
diversity of citizenship—Plaintiff and defendant citizens of
same state on date action filed [Fed. R. Civ. P. 12(b)(1)]

— —Assignment of claim to plaintiff sham and made to
harass defendant [Fed. R. Civ. P. 12(b)(1)]

—In opposition to motion to dismiss for lack of diversity—
Assignment of claim to plaintiff bona fide [Fed. R. Civ. P.
12(b)(1)]

Order—Dismissing action for lack of diversity of citizenship
[28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 12(b)(1), 12(h)(3)]

—Dismissing third-party complaint after settlement of main
action—Lack of diversity between third-party plaintiff and
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third-party defendant [28 U.S.C.A. § 1332(a); Fed. R. Civ. P.
12(b)(1), 12(h)(3)]

Motion—To dismiss—Insufficiency of amount in controversy
[28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 12(b)(1), 12(h)(3)]

Motion to dismiss—Bad faith in claiming jurisdictional
amount [28 U.S.C.A. § 1332(a); Fed. R. Civ. P. 12(b)(1),
12(h)(3)]

—Claims of plaintiffs improperly aggregated to achieve
jurisdictional amount [28 U.S.C.A. § 1332(a); Fed. R. Civ. P.
12(b)(1), 12(h)(3)]

Motion—For leave to file amended complaint—To show
existence of jurisdictional amount [28 U.S.C.A. § 1332(a);
Fed. R. Civ. P. 15(a)]

Affidavit—In support of motion to dismiss for lack of
jurisdictional amount—Personal injury case [28 U.S.C.A.

§ 1332(a); Fed. R. Civ. P. 12(b)(1), 12(h)(3)]
Order—Dismissing action for lack of jurisdiction—Amount in
controversy less than jurisdictional minimum [28 U.S.C.A.

§ 1332(a); Fed. R. Civ. P. 12(b)(1), 12(h)(3)]

Motion—To dismiss—Lack of jurisdiction over subject matter,
generally [28 U.S.C.A. § 1331; Fed. R. Civ. P. 12(b)(1)]

Motion to dismiss—Absence of federal question [28 U.S.C.A.
§ 1331; Fed. R. Civ. P. 12(b)(1)]

—Absence of federal question—Failure to exhaust state
remedies [28 U.S.C.A. § 1331; Fed. R. Civ. P. 12(b)(1)]

Affidavit—In opposition to motion to dismiss for absence of
jurisdiction over subject matter [28 U.S.C.A. § 1331; Fed. R.
Civ. P. 12(b)(1)]

Order—Dismissing action for want of jurisdiction over
subject matter—Absence of case or controversy [28 U.S.C.A.
§ 1331; Fed. R. Civ. P. 12(b)(1), 12(h)(3)]

—Dismissing action for absence of federal question [28
U.S.C.A. §1331; Fed. R. Civ. P. 12(b)(1), 12(h)(3)]

—Dismissing action for lack of federal question—On court’s
own motion [28 U.S.C.A. § 1331; Fed. R. Civ. P. 12(b)(1),
12(h)(3)]

c. Lack of Personal Jurisdiction

Motion—To dismiss—Lack of jurisdiction over person of
defendant [Fed. R. Civ. P. 12(b)(2)]

Motion to dismiss—Lack of jurisdiction over person of
defendant—Short form [Fed. R. Civ. P. 12(b)(2)]

§ 1:911.50 — —Accident in foreign country and defendants have not

§ 1:912

contacts with forum stateFed. R. Civ. P. 12(b)(2)]
—Lack of jurisdiction over corporate defendant [28
U.S.C.A. § 1332(c)(1); Fed. R. Civ. P. 12(b)(2)]
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Motion—To dismiss complaint or, in the alternative, to
quash service of summons—Lack of jurisdiction over
corporate defendant [28 U.S.C.A. § 1332(c)(1); Fed. R.
Civ. P. 12(b)(2)]

Order—Dismissing complaint for lack of jurisdiction over
person of defendant [Fed. R. Civ. P. 12(b)(2)]

—Dismissing complaint for lack of jurisdiction over
corporate defendant [Fed. R. Civ. P. 12(b)(2)]

d. Improper Venue

Motion—To dismiss—Improper venue—Diversity action [28
U.S.C.A. §§ 1391(a), 1406(a); Fed. R. Civ. P. 12(b)(3)]

Motion to dismiss—Improper venue—Action not founded
solely on diversity [28 U.S.C.A. §§ 1391(b), 1406(a); Fed. R.
Civ. P. 12(b)(3)]

— —Corporate defendant not subject to personal jurisdiction
in district [28 U.S.C.A. §§ 1391(c), 1406(a); Fed. R. Civ. P.
12(b)(3)]

— —Action of local nature [28 U.S.C.A. §§ 1392, 1406(a); Fed.
R. Civ. P. 12(b)(3)]

Motion—To dismiss or, alternatively, to transfer action—
Improper venue [28 U.S.C.A. § 1406(a); Fed. R. Civ. P.
12(b)(3)]

Affidavit—In support of motion to dismiss for improper
venue—Corporate defendant not subject to personal
jurisdiction in district [28 U.S.C.A. § 1391(c); Fed. R. Civ. P.
12(b)(3)]

Order—Dismissing action without prejudice—On objection to
venue [28 U.S.C.A. §§ 1391, 1406(a); Fed. R. Civ. P. 12(b)(3)]

e. Failure to State Claim on Which Relief
Can Be Granted

Motion—To dismiss—Failure to state sufficient claim—By
one of several defendants [Fed. R. Civ. P. 12(b)(6),
12(h)(2)]

Motion to dismiss—Failure to state sufficient claim—By
third-party defendant [Fed. R. Civ. P. 12(b)(6), 12(h)(2),
14(a)]

—PFailure to state sufficient claim after successive
attempts [Fed. R. Civ. P. 12(b)(3), 12(h)(2)]

—By individual defendants [Fed. R. Civ. P. 12(b)(2),
12(b)(4), 12(b)(6)]

—By state agency [Fed. R. Civ. P. 12(b)(1), 12(b)(6)]

—Third-party complaint of United States against
insurance company—United States exclusively liable
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§ 1:929

§ 1:930

under Federal Tort Claims Act [28 U.S.C.A. § 2679(b);
Fed. R. Civ. P. 12(b)(6), 14(a)]
—Fraud not stated with particularity—Securities action
[15 U.S.C.A. §§ 78a et seq.; Fed. R. Civ. P. 9(b), 12(b)(6)]
—PFailure to state claim under RICO [18 U.S.C.A. §§ 1961
et seq.; Fed. R. Civ. P. 12(b)(6)]

§1:930.50 —Claim discharged in bankruptcy
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§ 1:935
§ 1:936

§ 1:937
§ 1:938

§ 1:939
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§ 1:941

§ 1:942

§ 1:943

§1:944
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Motion to dismiss counterclaim [Fed. R. Civ. P. 12(b)(6)]

Allegation—In motion to dismiss—Laches [Fed. R. Civ. P.
12(b)(6)]

— —Res judicata [Fed. R. Civ. P. 12(b)(6)]

— —Statute of frauds [Fed. R. Civ. P. 12(b)(6)]

— —Statute of limitations [Fed. R. Civ. P. 12(b)(6)]

— —Strict liability claim barred by statute [Fed. R. Civ.
P. 12(b)(6)]

— —No privity of contract [Fed. R. Civ. P. 12(b)(6)]

— —By United States—Absence of consent to suit [Fed. R.
Civ. P. 12(b)(6)]

Reply—To motion to dismiss for failure to state sufficient
claim [Fed. R. Civ. P. 12(b)]

Order—Dismissing action with prejudice—Failure to state
sufficient claim [Fed. R. Civ. P. 12(b)(6), 41(b)]

—Dismissing complaint with leave to amend—Failure to
state sufficient claim [Fed. R. Civ. P. 12(b)(6), 41(b)]

—Denying motion to dismiss [Fed. R. Civ. P. 12(b)(6),
41(b)]

f. Failure to Join Indispensable Party

Motion—To dismiss—Failure to join indispensable party
[Fed. R. Civ. P. 12(b)(7), 19(a), 19(b)]

Order—Dismissing action for failure to join indispensable
party—Without prejudice [Fed. R. Civ. P. 12(b)(7), 19(a),
19(b)]

—Directing joinder of indispensable party or, alternatively,
dismissal of action [Fed. R. Civ. P. 12(b)(7), 19(a)]

4. Default Motions and Proceedings

a. Initiating Procedures for Entry of Default

Affidavit—In support of entry of default—With request to
clerk [Fed. R. Civ. P. 55(a)]

Request for entry of default by clerk—In Eastern District of
Tennessee [Fed. R. Civ. P. 55(a)]

Affidavit—By plaintiff’s attorney—For entry of default by

Ixi
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clerk—In Eastern District of Tennessee [Fed. R. Civ. P.
55(a)]

— — —In Southern District of New York [Fed. R. Civ. P.
55(a)]

Request for clerk’s certificate of entry of default—In Northern
District of New York [Fed. R. Civ. P. 55(a)]

Certificate—By clerk—Entry of default [Fed. R. Civ. P. 55(a)]

— —Entry of default—In Eastern District of Tennessee [Fed.
R. Civ. P. 55(a)l

— — —In Southern District of New York [Fed. R. Civ. P.
55(a)]

Request—For entry of default judgment by clerk—
Nonappearance of defendant [Fed. R. Civ. P. 55(b)(1)]

Application—For entry of default judgment—Nonappearance
of defendant [Fed. R. Civ. P. 55(b)(2)]

— —Nonappearance of defendant—Where notice of
application has been served by mail [Fed. R. Civ. P. 4,
55(b)(2)]

— — —Where notice of application has been served by
special process server [Fed. R. Civ. P. 4, 55(b)(2)]

— —Where defendant has appeared—Failure to plead [Fed.
R. Civ. P. 55(b)(2)]

Notice of application—For entry of default judgment—Where
defendant has appeared [Fed. R. Civ. P. 55(b)(2)]

Affidavit—Supporting entry of default judgment—
Nonappearance of defendant [Fed. R. Civ. P. 55(b)]

—Nonmilitary service—By attorney—On application for
default judgment [50 U.S.C.A. App. § 511; Fed. R. Civ. P.
55(b)]

— —By plaintiff [50 U.S.C.A. App. §§ 501 et seq.; Fed. R. Civ.
P. 55(b)]

— —By plaintiff—In District of District of Columbia (Form
CO-547) [50 U.S.C.A. App. §8 501 et seq.; Fed. R. Civ. P.
55(b)]

Motion—For entry of default—Mortgage foreclosure—In
District of Puerto Rico (DC Puerto Rico Rules, App. of
Forms)

— —In Eastern District of Tennessee [Fed. R. Civ. P. 55(a)]

b. Post-Default Hearings

Motion—For order setting hearing on damages, directing
entry of judgment for amount found due plaintiff [Fed. R.
Civ. P. 55(b)(2)]
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Order—For assessment of damages by jury [Fed. R. Civ. P.
55(b)(2)]

c. Judgments Based on Default

Judgment after default—By clerk—For plaintiff—
Nonappearance of defendant [Fed. R. Civ. P. 55(b)(1)]

—By court—Following determination of damages [Fed. R.
Civ. P. 55(b)(2)]

—Where defendant has appeared—Failure to plead [Fed. R.
Civ. P. 55(b)(2)]

—Against less than all defendants [Fed. R. Civ. P. 54(b),
55(b)(2)]

—Against foreign defendants [Fed. R. Civ. P. 55(b)(2)]

Default judgment provision—Assessment of damages [Fed. R.
Civ. P. 55(b)(2)]

—Defendant in military service—Filing of bond [50 U.S.C.A.
App. §§ 501 et seq.; Fed. R. Civ. P. 55(b)(2)]

Judgment after default—By clerk—For plaintiff—
Nonappearance of defendant—In Eastern District of
Tennessee [Fed. R. Civ. P. 55(b) (1)]

—For plaintiff—Nonappearance of defendant—In Southern
District of New York [Fed. R. Civ. P. 55(b) (1)]

—Mortgage foreclosure—In District of Puerto Rico (DC
Puerto Rico Rules, App. of Forms)

d. Subsequent Default Proceedings

Motion—To set aside entry of default and default judgment
[Fed. R. Civ. P. 55(c)]

Motion to set aside default judgment—By unrepresented
defendant [Fed. R. Civ. P. 55(c)]

—Defendant not served [Fed. R. Civ. P. 55(c)]

—Service made solely by publication [28 U.S.C.A. § 1655;
Fed. R. Civ. P. 55(c)]

—Defendant in military service [50 U.S.C.A. App. §§ 501 et
seq.; Fed. R. Civ. P. 55(c)]

Motion—To vacate defaults and for leave to file pleadings—
Original answer lost [Fed. R. Civ. P. 55(c)]

Affidavit—By defendant—In support of motion to set aside
default judgment—Process served on employee of defendant
who failed to report service [Fed. R. Civ. P. 55(c)]

—By attorney for defendant—In support of motion to set
aside default judgment [Fed. R. Civ. P. 55(c)]

Stipulation and order—Setting aside default judgment [Fed.
R. Civ. P. 55(c)]

Ixiii
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§ 1:987 Stipulation—Setting aside default judgment—Dismissal with
leave to reinstate action [Fed. R. Civ. P. 41(a)(1), 55(c)]
§ 1:988 Order—Setting aside entry of default and default judgment—
Good cause [Fed. R. Civ. P. 55(c)]
§ 1:989 —Setting aside entry of default judgment—Where service
made solely by publication [28 U.S.C.A. § 1655; Fed. R. Civ.
P. 55(c)]
§ 1:990 — —Defendant in military service [50 U.S.C.A. App. §§ 501
et seq.; Fed. R. Civ. P. 55(c)]
XI. JUDGES
A. PROCEDURAL GUIDE
§ 1:991 Disqualification of judge or other judicial officer
§ 1:992  Judicial misconduct or disability
§ 1:993 Checklist—Grounds for disqualification of judge or other
judicial officer under 28 U.S.C.A. § 455
§ 1:994 Proceedings conducted by magistrate judge
B. PROCEDURAL FORMS
1. Disqualification of Judge; Judicial Misconduct
§ 1:995 Motion—Disqualification of judge—Personal bias or
prejudice [28 U.S.C.A. §§ 144, 455(b)(1)]
§ 1:996 — —For interest [28 U.S.C.A. § 455]
§ 1:997 Affidavit—In support of motion to disqualify judge for
personal bias or prejudice [28 U.S.C.A. §§ 144, 455(b)(1)]
§ 1:998 —In support of motion to disqualify judge for personal bias
or prejudice—Together with certificate of counsel and
application [28 U.S.C.A. §§ 144, 455(b)(1)]
§ 1:999 —In support of motion to disqualify judge for interest [28
U.S.C.A. § 455]
§ 1:1000 Complaint—Alleging judicial misconduct or disability—In
First Circuit [28 U.S.C.A. § 351]
§ 1:1001 — —In Second Circuit [28 U.S.C.A. § 351] /Deleted]
§ 1:1002 — —In Third Circuit [28 U.S.C.A. § 351]
§ 1:10038 — —In Fourth Circuit [28 U.S.C.A. § 351]
§ 1:1004 — —In Seventh Circuit [28 U.S.C.A. § 351] [Deleted]
§ 1:1005 — —In Eighth Circuit (App. V) [28 U.S.C.A. § 351] [Deleted]
§ 1:1006 — —In Ninth Circuit [28 U.S.C.A. § 351]
§ 1:1007 — —In Tenth Circuit [28 U.S.C.A. § 351]
2. Proceedings Conducted by Magistrate Judge
§ 1:1008 Notice—Of availability of magistrate judge to exercise

Ixiv
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§ 1:1011

§ 1:1012

§1:1013
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jurisdiction—General form (Fed. R. Civ. P. Appendix of
Forms, Form 80) [28 U.S.C.A. § 636(c); Fed. R. Civ. P. 73]

Notice, consent, and order of reference—Exercise of
jurisdiction by a United State Magistrate Judge (Form AO
85)

Consent to exercise of jurisdiction by a United States
magistrate judge; election of appeal to district judge (Fed.
R. Civ. P. Appendix of Forms, Form 81) [28 U.S.C.A.

§ 636(c); Fed. R. Civ. P. 73]

Order of assignment to United States magistrate judge
(Fed. R. Civ. P. Appendix of Forms, Form 82) [28 U.S.C.A.
§ 636(c); Fed. R. Civ. P. 73]

Consent to jurisdiction by a United States Magistrate
Judge—In Southern District of West Virginia [28 U.S.C.A.
§ 636 (c); Fed. R. Civ. P. 73.1]

—In Northern District of Illinois [28 U.S.C.A. § 636 (c); Fed.
R. Civ. P. 73]

Limited consent to jurisdiction by a United States
Magistrate Judge—In Northern District of Illinois [28
U.S.C.A. §636 (c); Fed. R. Civ. P. 73]

Consent to jurisdiction by a United States Magistrate
Judge—In Eastern District of Missouri [28 U.S.C.A. § 636
(c); Fed. R. Civ. P. 73]

Notice, order and consent to proceed before magistrate
judge—In Northern District of Ohio (Northern District
Ohio App. F) [28 U.S.C.A. § 636 (¢); Fed. R. Civ. P. 73]

Consent—To proceed before magistrate judge—In Western
District of Oklahoma [28 U.S.C.A. § 636(c); Fed. R. Civ. P.
73]

Notice, order, and consent to proceed before magistrate
judge—In Northern District of Texas [28 U.S.C.A. § 636
(¢); Fed. R. Civ. P. 73]

Consent—To proceed before United States magistrate
judge—In Southern District of Texas [28 U.S.C.A. § 636(c);
Fed. R. Civ. P. 73]

Consent to proceed before United States magistrate judge—

With order of reference—In Southern District of California
[28 U.S.C.A. § 636 (c); Fed. R. Civ. P. 73]

Table of Laws and Rules
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XII. TRIAL BY JURY

A.
§ 1:1021
§ 1:1022
§1:1023
§ 1:1024
§ 1:1025
§ 1:1026

B.
§ 1:1027
§1:1028
§ 1:1029
§1:1030
§ 1:1031
§ 1:1032
§1:1033
§ 1:1034
§1:1035
§1:1036

§1:1037

§ 1:1038
§1:1039
§ 1:1040

§ 1:1041

Ixvi

PROCEDURAL GUIDE

Demand for jury trial

Relief from waiver of right to jury trial
Consent to jury trial where not triable by right
Advisory jury

Jury selection and voir dire

Instructions to jury

PROCEDURAL FORMS

1. Demand for Jury Trial

Demand for jury trial—General form [Fed. R. Civ. P. 38(b)]

—As endorsement on pleading [Fed. R. Civ. P. 38(b)]

—of issues [Fed. R. Civ. P. 38(b), 38(c)]

—On issues other than those specified in demand of
opposing party [Fed. R. Civ. P. 38(b), 38(c)]

Motion—To strike demand for jury trial—General form
[Fed. R. Civ. P. 38(b), 39]

— —Failure to make timely demand—Waiver—No right to
jury trial [Fed. R. Civ. P. 38(a), 38(b), 38(d), 39(a)(2), 39(b)]

— —No right to jury trial [Fed. R. Civ. P. 38(a), 38(b),
39(a)(2)]

— —Demand first made in amended complaint [Fed. R. Civ.
P. 38(b), 38(d), 39(b)]

— —Right to jury trial waived by contract terms [Fed. R.
Civ. P. 38]

— —Demand in proposed scheduling order [Fed. R. Civ. P.
38]

Response to motion—To strike demand for jury trial—Right
to jury trial not waiver by contract terms [Fed. R. Civ. P.
38]

Order—Striking demand for jury trial—General form [Fed.
R. Civ. P. 38(d), 39(a)(2), 39(b)]

— —No right to jury trial [Fed. R. Civ. P. 38(a), 38(d),
39(a)(2), 39(b)]

—Denying motion to strike demand for jury trial [Fed. R.
Civ. P. 38(a), 38(d), 39(a)(2), 39(b)]

Consent—To withdrawal of demand for jury trial [Fed. R.
Civ. P. 38(d), 39(a)(1), 39(b)]
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§ 1:1045

§ 1:1046
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Stipulation—Waiving demand for jury trial [Fed. R. Civ. P.
38(d), 39(a)(1)]

Stipulation and order—Withdrawal of demand for jury trial
[Fed. R. Civ. P. 38(d), 39(a)(1), 39(b)]

—PFor verdict to be taken from jury of less than six
members [Fed. R. Civ. P. 48]

—Stated majority of jurors will control findings and verdict
[Fed. R. Civ. P. 48]

2. Relief from Waiver of Right to Jury Trial

Motion—For jury trial despite waiver [Fed. R. Civ. P. 38(d),
39(b)]

Order—Granting jury trial despite waiver [Fed. R. Civ. P.
38(d), 39(b)]

—Denying jury trial after waiver [Fed. R. Civ. P. 39(b)]

3. Consent to Jury Trial Where Not Triable by
Right
Stipulation and order—For jury trial where not triable by
right [Fed. R. Civ. P. 39(c)]

Order—Granting trial by jury where not triable by right
[Fed. R. Civ. P. 39(c)]

4. Advisory Jury

§ 1:1051 Motion—For submission of issues to advisory jury [Fed.
R. Civ. P. 39(c)]

§ 1:1052 —For submission of issues to advisory jury—Factual
dispute [Fed. R. Civ. P. 39(c)]

§ 1:1052.50 — —Court to exercise discretion to employ advisory jury
[Fed. R. Civ. P. 39(c)(1)]

§ 1:1053 Order—Granting trial by advisory jury [Fed. R. Civ. P.
39(c)]

§ 1:1054 —Granting trial by advisory jury—Factual dispute [Fed.

§ 1:1055

§ 1:1056
§ 1:1057

§ 1:1058

R. Civ. P. 39(c)]
5. Jury Selection and Voir Dire

Request to court—To include particular questions on voir
dire—General form [Fed. R. Civ. P. 47]

— —Employment discrimination claim [Fed. R. Civ. P. 47]

Jury questionnaire—In District of South Carolina

6. Instructions to Jury

a. Requests and Objections

Request to court—For instructions to jury [Fed. R. Civ. P.
51]

Ixvii
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—For instructions to jury—In separate document [Fed. R.
Civ. P. 51]

—For additional instructions [Fed. R. Civ. P. 51]

—For modified instructions [Fed. R. Civ. P. 51]

Motion—By plaintiff—For limiting instruction [Fed. R. Civ.
P. 51]

Notice—To opposing party—Of filing of proposed
instructions [Fed. R. Civ. P. 51]

—Of motion by plaintiff—For limiting instruction [Fed. R.
Civ. P. 51]

Citation of authorities—After requested instruction [Fed. R.
Civ. P. 51]

Memorandum—In support of requested instructions—
General form [Fed. R. Civ. P. 51]

—In support of particular requested instruction [Fed. R.
Civ. P. 51]

Objections—To requested instructions [Fed. R. Civ. P. 46,
51]

Objection—To particular requested instruction [Fed. R. Civ.
P. 46, 51]

Objections—By plaintiffs—To proposed instructions by court
[Fed. R. Civ. P. 46, 51]

Objection—To instructions given by court [Fed. R. Civ. P.
46, 51]

—To failure of court to give requested instructions [Fed. R.
Civ. P. 46, 51]

b. Sample Instructions

General preliminary instruction to jury [Fed. R. Civ. P.
51]

General instruction to jury as to considering evidence
[Fed. R. Civ. P. 51; Fed. R. Evid. 105, 201(g)]

Instruction to jury—Duty to follow instructions [Fed. R.
Civ. P. 51]

—Instructions to be construed together [Fed. R. Civ. P.
51]

—Duty of jurors [Fed. R. Civ. P. 51]

—Use of evidence—Inferences [Fed. R. Civ. P. 51]

— —Reputation evidence [Fed. R. Civ. P. 51]

—Exclusive trier of fact—Use of evidence and common
knowledge [Fed. R. Civ. P. 51]

— —Opinion of court [Fed. R. Civ. P. 51]
—Impartial consideration of evidence [Fed. R. Civ. P. 51]
—Matters which may be considered as evidence—



TaBLE oF CONTENTS

§1:1081

§1:1082
§1:1083
§ 1:1084
§ 1:1085

§ 1:1086

§ 1:1087
§ 1:1088
§ 1:1089
§ 1:1090
§ 1:1091

§ 1:1092
§ 1:1093

§ 1:1094
§ 1:1095
§ 1:1096

§ 1:1096.50
§ 1:1097

§ 1:1097.50
§ 1:1098
§ 1:1099
§1:1100
§ 1:1101
§ 1:1102
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Statements by counsel—Effect of stipulation [Fed. R.
Civ. P. 51]

—DMatters which may be considered in evidence—
Testimony of witnesses and exhibits [Fed. R. Civ. P. 51]

—Statements by counsel as evidence [Fed. R. Civ. P. 51]
—Effect of stipulation [Fed. R. Civ. P. 51]
—Effect of deposition testimony [Fed. R. Civ. P. 51]

—Effect of introduction of interrogatories into evidence
[Fed. R. Civ. P. 51]

—Effect of objections and rulings as to admissibility of
evidence [Fed. R. Civ. P. 51]

—Credibility of witnesses [Fed. R. Civ. P. 51]

—Impeachment of witnesses [Fed. R. Civ. P. 51]

—Interview of witness by counsel [Fed. R. Civ. P. 51]

—Effect of instruction as to damages [Fed. R. Civ. P. 51]

—Burden of proof—Under preponderance of evidence
standard [Fed. R. Civ. P. 51]

—Effect of number of witnesses [Fed. R. Civ. P. 51]

—Proof by direct or circumstantial evidence [Fed. R. Civ.
P. 51]

—Proof by circumstantial evidence [Fed. R. Civ. P. 51]

—Where verdict to be unanimous [Fed. R. Civ. P. 51]

—Duty to decide—Convictions not to be surrendered
lightly [Fed. R. Civ. P. 51]

—Damages [Fed. R. Civ. P. 51]

—Selection and role of foreperson—Return of verdict—
Where verdict to be unanimous [Fed. R. Civ. P. 51]

—Notes by jurors [Fed. R. Civ. P. 51]

—Special verdict—Where verdict to be unanimous—
Selection and role of foreperson [Fed. R. Civ. P. 49(a),
51]

—Communications with court during deliberations [Fed.
R. Civ. P. 51]

—Communications with court during deliberations—
Response from judge [Fed. R. Civ. P. 51]

—Communications with marshal on merits [Fed. R. Civ.
P. 51]

—Corporation as acting through its employees [Fed. R.
Civ. P. 51]

—Corporation entitled to same treatment as individual
[Fed. R. Civ. P. 51]
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XIII. CONSOLIDATION OR SEVERANCE OF
ACTIONS OR ISSUES

A. PROCEDURAL GUIDE

§ 1:1104 Consolidation of actions or issues
§ 1:1105 Severance and separate trials

B. PROCEDURAL FORMS

1. Consolidation of Action or Issue

§ 1:1106 Motion—For consolidation of actions—General form [Fed. R.
Civ. P. 42(a)]

§ 1:1107 — —With specified grounds of identity or similarity [Fed. R.
Civ. P. 42(a)]
§ 1:1108 —For consolidation of actions for trial of single issue [Fed.

R. Civ. P. 42(a)]
§ 1:1109 —By defendant—To consolidate actions involving multiple
plaintiffs [Fed. R. Civ. P. 42(a)]

§ 1:1110 —By plaintiff and defendant—For consolidation of actions
[Fed. R. Civ. P. 42(a)]

§ 1:1111 —For order to show cause why action should not be
consolidated [Fed. R. Civ. P. 42(a)]

§ 1:1112 —For joint trial of particular issue [Fed. R. Civ. P. 42(a)]

§ 1:1113 Notice—Of motion to consolidate for joint trial without
merger [Fed. R. Civ. P. 42(a)]

§ 1:1114 —Of motion to consolidate actions into one action [Fed. R.
Civ. P. 42(a)]

§ 1:1115 Affidavit—In support of motion to consolidate actions for
trial [Fed. R. Civ. P. 42(a)]

§ 1:1116 —In support of motion to consolidate actions for trial—
Alternate form [Fed. R. Civ. P. 42(a)]

§ 1:1117 Joinder—Of adverse party in motion for consolidation of
actions [Fed. R. Civ. P. 42(a)]

§ 1:1118 Order—Consolidating actions for trial—General form [Fed.
R. Civ. P. 42(a)]

§ 1:1119 — —Into existing action before court [Fed. R. Civ. P. 42(a)]
§ 1:1120 — —Based on oral argument [Fed. R. Civ. P. 42(a)]
§ 1:1121 —Consolidating actions for trial on motion of court—

Objected to by all parties [Fed. R. Civ. P. 42(a)]

§ 1:1122 —Consolidating actions for trial on single issue [Fed. R. Civ.
P. 42(a)]

§ 1:1123 —Consolidating actions for trial pursuant to agreement of
parties [Fed. R. Civ. P. 42(a)]
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§1:1128
§1:1129
§ 1:1130
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—Granting joint trial of particular issue [Fed. R. Civ. P.
42(a)]

Particular provisions—In order for consolidation of actions
[Fed. R. Civ. P. 42(a)]

2. Severance and Separate Trial

Motion—By single defendant—For severance of action for
purpose of trial [Fed. R. Civ. P. 20(b), 42(b)]

— —For severance of action for purpose of separate trial—
Distinct issues involved [Fed. R. Civ. P. 20(b), 42(b)]

—By defendant—For severance of claim and separate trial
[Fed. R. Civ. P. 20(b), 21, 42(b)]

— —For severance of claim and separate trial—
Inconvenience [Fed. R. Civ. P. 42(b)]

—For separate trials [Fed. R. Civ. P. 14(a)(4), 20(b), 21,
42(b)]

—For separate trials—On counterclaim [Fed. R. Civ. P.
42(b)]

—To sever third-party claim and for separate trial [Fed. R.
Civ. P. 14(a)(4), 42(b)]

—To sever third-party claim and for separate trial—Distinct
claims [Fed. R. Civ. P. 14(a)4), 42(b)]

Order—Directing separate trials—General form [Fed. R.
Civ. P. 42(b)]

—Granting severance of actions for trial [Fed. R. Civ. P.
20(b), 42(b)]

—Severing claim [Fed. R. Civ. P. 20(b), 21, 42(b)]

—Granting motion for separate trial of claim [Fed. R. Civ.
P. 14(a)(4), 20(b), 21, 42(b)]

—Granting severance and separate trial of third-party claim
[Fed. R. Civ. P. 14(a)(4), 42(b)]

XIV. EVIDENCE AND WITNESSES AT TRIAL
A. PROCEDURAL GUIDE

§1:1139
§1:1140
§1:1141
§1:1142
§1:1143
§1:1144
§ 1:1145
§1:1146
§ 1:1147

Attendance of witnesses—Issuance and form of subpoena

—Service of subpoena

—Protection of persons subject to subpoenas

—Duties in responding to subpoena

Admission and exclusion of evidence and testimony

Procedures as to motions in limine

Appointment by court of expert witness

Appointment by court of interpreter

Proof, or evidentiary or testimonial use, of official or public
act, record, or law

Ixxi



§1:1148
§1:1149
§ 1:1150

B.

§ 1:1151

§ 1:1152
§ 1:1153
§ 1:1154

§ 1:1155

FeEDERAL PrROCEDURAL ForMS

Domestic records
Foreign records
Exclusion of witnesses during trial

PROCEDURAL FORMS

1. Attendance of Witnesses; Subpoenas

Subpoena in civil case—Together with proof of service
and declaration of server—General form (AO 88) [Fed.
R. Civ. P. 45]

Motion—To quash subpoena [Fed. R. Civ. P. 45]

Notice—Of motion to quash subpoena [Fed. R. Civ. P. 45]

Memorandum—In support of motion to quash subpoena
[Fed. R. Civ. P. 45]

Affidavit—In support of motion to quash subpoena [Fed.
R. Civ. P. 45]

§ 1:1155.50 Motion—To compel witness attendance at trial

§ 1:1156
§ 1:1157

§ 1:1158

§ 1:1159

§ 1:1160

§ 1:1161

§ 1:1162

§1:1163
§1:1164

§ 1:1165

Ixxii

Order—Quashing subpoena [Fed. R. Civ. P. 45]
—Denying motion to quash subpoena on condition of
advancement of costs [Fed. R. Civ. P. 45]

Writ of attachment or bench warrant—Failure of witness
to obey subpoena [Fed. R. Civ. P. 45]

2. Admission and Exclusion of Evidence and

Testimony

Stipulation—As to evidentiary motions and objections,
examinations of witnesses, and other matters—Several
defendants [Fed. R. Civ. P. 43(a), 46; Fed. R. Evid. 611,
801, 1007]

—Admitting copies in lieu of original documents [Fed. R.
Civ. P. 43(a), 46; Fed. R. Evid. 901, 902, 1001 to 1003,
1007]

—Admitting documents or copies or abstracts of documents
[Fed. R. Civ. P. 43(a); Fed. R. Evid. 801, 901, 902, 1001 to
1004, 1006, 1007]

—Admitting additional documents after conclusion of
hearing [Fed. R. Civ. P. 43(a), 46; Fed. R. Evid. 1001 to
1004, 1007]

—Agreed content of testimony of person not called as
witness [Fed. R. Civ. P. 43(a); Fed. R. Evid. 103, 611(a)]

Objection—To trial exhibits [Fed. R. Civ. P. 46; Fed. R.
Evid. 103]

Motion—For judicial notice of adjudicative fact [Fed. R.
Evid. 201]
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§1:1178
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§1:1180

§1:1181

§1:1182
§1:1183
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§1:1186
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§1:1188

—By defendants—Seeking order of plaintiff’s witnesses
[Fed. R. Evid. 611(a)]

—For leave to file trial brief in excess of prescribed pages
[Fed. R. Civ. P. 46; Fed. R. Evid. 103]

—To strike trial brief as excessive in length [Fed. R. Civ. P.
46; Fed. R. Evid. 103]

Notice—Of objection to exhibits [Fed. R. Civ. P. 46; Fed. R.
Evid. 103]

—Of trial brief [Fed. R. Civ. P. 46; Fed. R. Evid. 103]

Notice of motion—For leave to file trial memorandum [Fed.
R. Civ. P. 46; Fed. R. Evid. 103]

3. Procedures as to Motions in Limine

Motion in limine—General form [Fed. R. Evid. 103, 104]

Motion—To exclude particular exhibit from trial [Fed. R.
Evid. 103, 104, 402, 403]

—To exclude photographs as evidence at trial [Fed. R. Evid.
103, 104, 403]

—To exclude testimony of witness from trial [Fed. R. Evid.
103, 104, 402, 403, 611(a)]

—To exclude interpreter testimony [Fed. R. Evid. 403, 604]

Notice—Of motion in limine [Fed. R. Evid. 103, 104]

—Of opposition to motion in limine [Fed. R. Evid. 103, 104]

Memorandum—In support of motion in limine [Fed. R.
Evid. 103, 104, 402, 403]

—In opposition to motion in limine—Skeleton form [Fed. R.
Evid. 103, 104]

Order—As to motions in limine [Fed. R. Evid. 103, 104,
611(a), 1008]

4. Appointment by Court of Expert Witness

Stipulation—Appointment of expert witness by court [Fed.
R. Evid. 706]

Motion—For order to show cause why expert witness should
not be appointed [Fed. R. Evid. 706]

Affidavit—In support of motion for order to show cause why
expert witness should not be appointed [Fed. R. Evid. 706]

Order—To show cause why expert witness should not be
appointed [Fed. R. Evid. 706]

Nominations—For appointment as expert witness [Fed. R.
Evid. 706]

Consent of expert—To appointment as expert witness [Fed.
R. Evid. 706]

Order—Appointment of expert witness [Fed. R. Evid. 706]
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5. Appointment by Court of Interpreter

Motion—Appointment of interpreter [28 U.S.C.A. §§ 1827,
1828; Fed. R. Civ. P. 43(d); Fed. R. Evid. 604]

—To preclude certain trial testimony in the absence of a
translator [28 U.S.C.A. § 1827; Fed. R. Evid. 611(a)]

—Objecting to appointment of interpreter—Interpreter not
certified as required by statute [28 U.S.C.A. § 1827]

—§Objec}zion to plaintiff’s choice of interpreter [28 U.S.C.A.

1827

—Witnesses who speak English not entitled to interpreter
[28 U.S.C.A. § 1827]

—To exclude chosen interpreter [28 U.S.C.A. § 1827]

Affidavit—In support of motion for appointment of
interpreter [28 U.S.C.A. §§ 1827, 1828; Fed. R. Civ. P.
43(d); Fed. R. Evid. 604]

Response—To defendant’s motion to appoint interpreter [28
U.S.C.A. §1827]

Motion—For continuance to locate interpreter [28 U.S.C.A
§ 1827, Fed. R. Civ. P. 56(f)]

Response—Proposed interpreter is facilitator [28 U.S.C.A.
§ 1827]

6. Proof, or Evidentiary or Testimonial Use, of
Official or Public Act, Record, or Law

Stipulation—Admitting transcription of testimony in
another case [28 U.S.C.A. § 753(b); Fed. R. Civ. P. 43(a),
46, 80; Fed. R. Evid. 104, 804, 1005, 1007]

—Admitting testimony in former trial on retrial [Fed. R.
Civ. P. 43(a), 46, 80; Fed. R. Evid. 804, 1005, 1007]

Attestation—Of copy of official domestic record—By officer
having legal custody [Fed. R. Civ. P. 44; Fed. R. Evid. 803,
901, 902, 1001 to 1005]

— —By deputy [Fed. R. Civ. P. 44; Fed. R. Evid. 803, 901,
902, 1001 to 1005]

Certificate—As to custody of official domestic record [Fed. R.
Civ. P. 44; Fed. R. Evid. 803, 901, 902, 1001 to 1005]

Certification—Of copy of United States District Court
record—General form (AO 30) [Fed. R. Civ. P. 44; Fed. R.
Evid. 803, 901, 902,1001 to 1005]

Exemplification certificate—As to copy of United States
District Court record—General form (Form AO 132) [Fed.
R. Civ. P. 44; Fed. R. Evid. 803, 901, 902, 1001 to 1005]

Authentication—Of state judicial records [28 U.S.C.A.

§ 1738; Fed. R. Civ. P. 44; Fed. R. Evid. 803, 901, 902,
1001 to 1005]
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§ 1:1207

§ 1:1208

§ 1:1209

§ 1:1210

§ 1:1211

§ 1:1212

§ 1:1213
§1:1214

§ 1:1215

Certificate—By judge—As to attestation of state judicial
records [28 U.S.C.A. § 1738; Fed. R. Civ. P. 44; Fed. R.
Evid. 803, 901, 902, 1001 to 1005]

Authentication—Of state nonjudicial records [28 U.S.C.A.

§ 1739; Fed. R. Civ. P. 44; Fed. R. Evid. 803, 901, 902,
1001 to 1005]

—Of commission and qualification of judge—For use with
state or territorial nonjudicial records [28 U.S.C.A. § 1739;
Fed. R. Civ. P. 44; Fed. R. Evid. 803, 901, 902, 1001 to
1005]

Certificate—Of genuineness of signature on attestation to
foreign record or document [22 U.S.C.A. § 4221; 28
U.S.C.A. § 1741; Fed. R. Civ. P. 44; Fed. R. Evid. 803, 901,
902, 1001 to 1005]

—Absence of official record [Fed. R. Civ. P. 44; Fed. R. Evid.
803]

Notice—Of intent to raise issue concerning foreign law [Fed.
R. Civ. P. 44.1]

7. Exclusion of Witnesses During Trial

Motion—For exclusion of witnesses during trial [Fed. R.
Evid. 615]

Affidavit—In opposition to motion for exclusion of witnesses
[Fed. R. Evid. 615]

Order—Excluding witnesses during trial [Fed. R. Evid. 615]

XV. VERDICTS

A.

§ 1:1216
§ 1:1217

§ 1:1218

B.

§1:1219
§ 1:1220
§ 1:1221
§ 1:1222
§ 1:1223
§ 1:1224
§ 1:1225

PROCEDURAL GUIDE

Verdicts, generally

General verdicts accompanied by answers to written
questions

Special verdicts

PROCEDURAL FORMS
1. General Verdicts

General verdict—For plaintiff

— —Compensatory and punitive damages

— —Multiple counts

—For defendant

— —With verdict on counterclaim

—For plaintiff on complaint and defendant on counterclaim
—For multiple plaintiffs and defendants combined

Ixxv
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§ 1:1236
§ 1:1237
§ 1:1238
§1:1239

§ 1:1240
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—Concurrence of specified number of jurors [Fed. R. Civ. P.
48]

2. General Verdicts Accompanied by Answers to
Written Questions

Request—For submission of written questions for answer by
jury with general verdict [Fed. R. Civ. P. 49(b)]

—For submission of written questions for answer by jury
with general verdict—Breach of insurance policy [Fed. R.
Civ. P. 49(b)]

Objection to request—Question evidentiary, not confined to
ultimate fact [Fed. R. Civ. P. 49(b)]

—Immaterial issue [Fed. R. Civ. P. 49(b)]

—Multifarious issue [Fed. R. Civ. P. 49(b)]

—Assumption of controverted fact [Fed. R. Civ. P. 49(b)]

—Issue of damages too broad [Fed. R. Civ. P. 49(b)]

—Repetitious questions [Fed. R. Civ. P. 49(b)]

—Question posing question of law [Fed. R. Civ. P. 49(b)]

Order—Granting request for submission of written
questions for answer by jury with general verdict [Fed. R.
Civ. P. 49(b)]

General verdict with answers to questions [Fed. R. Civ. P.
49(b)]

Answer—By jury to written questions with respect to
general verdict [Fed. R. Civ. P. 49(b)]

Written question—Conditioned on general verdict for
plaintiff [Fed. R. Civ. P. 49(b)]

Motion—To enter judgment in accordance with answers to
questions [Fed. R. Civ. P. 49(b), 58]

3. Special Verdicts

Request—For special verdict [Fed. R. Civ. P. 49(a)]

Demand—For submission of omitted issue [Fed. R. Civ. P.
49(a)]

Questions—To jury—On submission of case for special
verdict—Negligence in automobile case [Fed. R. Civ. P.
49(a)]

Special verdict [Fed. R. Civ. P. 49(a)]

Special verdict—Personal injuries case [Fed. R. Civ. P.
49(a)]

—Personal injuries case—Apportionment of negligence [Fed.
R. Civ. P. 49(a)]

—Defamation case [Fed. R. Civ. P. 49(a)]
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XVI. JUDGMENTS
A. PROCEDURAL GUIDE

§ 1:1248 Offer of judgment

§ 1:1249 Judgments on the pleadings

§ 1:1250 Summary judgments—Timing of motion

§ 1:1251 —Notice and opportunity to be heard

§ 1:1252 — —Effect of failure to give notice

§ 1:1253 —Hearing requirement

§ 1:1254 —Form and content of affidavits

§ 1:1255 —Time for filing affidavits

§ 1:1256 —Unavailability of essential facts in opposing affidavit

§ 1:1257 —Effect of affidavits submitted in bad faith

§ 1:1258 —Burden on moving and responding parties

§ 1:1259 —Standard for determining motion

§ 1:1260 —Partial summary adjudication

§ 1:1261 —Findings and conclusions

§ 1:1262 Checklist—Motion for summary judgment

§ 1:1263 Judgment as a matter of law—Motion during trial—Time
for motion for judgment as a matter of law

§ 1:1264 — —Articulation of grounds for motion; effect of failure to
specify grounds

§ 1:1265 Checklist—Motion to be made during trial for judgment as
a matter of law

§ 1:1266 Judgment as a matter of law—Motion during trial—
Standard for determining motion

§ 1:1267 — —Waiver of motion by introduction of evidence

§ 1:1268 — —Formal findings and conclusions on grant of motion
§ 1:1269 — —Judgment for fewer than all defendants

§ 1:1270 — —Effect of denial of motion

§ 1:1271 Renewal of motion for judgment as a matter of law
§ 1:1272 —Jury’s failure to return verdict
§ 1:1273 Time for renewed motion for judgment as a matter of law

§ 1:1274  Checklist—Post-trial motion for judgment as a matter of
law

§ 1:1275 Formal findings and conclusions on grant of motion for
judgment as a matter of law

§ 1:1276  Motion for new trial joined or in the alternative with motion
for judgment as a matter of law

§ 1:1277 —Conditional ruling on grant of motion for judgment as a
matter of law

§ 1:1278  Assertion of grounds for new trial on denial of motion for
judgment as a matter of law

Ixxvii



§ 1:1279
§1:1280
§1:1281
§ 1:1282
§ 1:1283
§1:1284
§ 1:1285

B.

§ 1:1286
§ 1:1287

§1:1288
§1:1289

§ 1:1290

§ 1:1291
§ 1:1292

§ 1:1293

§1:1294

§ 1:1295
§ 1:1296

§ 1:1297

§ 1:1298

Ixxviii

FeDERAL PrROCEDURAL FoRMS

Judgments rendered after trial

Checklist—Matters to include in a judgment

Entry of judgment

Judgment on fewer than all claims or involving fewer than
all parties

Checklist—Order finding no just reason for delay in entry of
judgment on fewer than all claims or involving fewer than
all parties [Fed. R. Civ. P. 54(b)]

Motions to amend findings of fact or judgment

Relief from judgment or orders

PROCEDURAL FORMS

1. Offers of Judgment

Affidavit—Authority of attorney to make or accept offer of
judgment [Fed. R. Civ. P. 68]

Offer of judgment—By defendant—Sum certain [Fed. R.
Civ. P. 68]

Motion—For entry of judgment on offer [Fed. R. Civ. P. 68]

Acceptance of offer of judgment—By plaintiff—Sum certain
[Fed. R. Civ. P. 68]

Judgment—On offer of judgment—Sum certain [Fed. R. Civ.
P. 68]

2. Settlement and Consent Decrees

Motion—For leave to file final order by settlement

Judgment—Dismissing action by reason of settlement [Fed.
R. Civ. P. 54]

Motion—To reinstate dismissed action and for entry of
judgment according to terms of settlement agreement

Consent decree—Skeleton form

3. Judgments on the Pleadings

Motion—For judgment on the pleadings [Fed. R. Civ. P.
12(c)]

Order—For judgment on the pleadings—In favor of plaintiff
[Fed. R. Civ. P. 12(c)]

— —In favor of defendant [Fed. R. Civ. P. 12(c)]

4. Summary Judgments

a. Notices and Motions; Supporting
Statements

Motion—For summary judgment—By claimant [Fed. R.
Civ. P. 7(b), 56(a)]
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§ 1:1301
§ 1:1302
§1:1303
§ 1:1304
§ 1:1305
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§ 1:1308
§ 1:1309
§ 1:1309.50
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§1:1313

§1:1314
§ 1:1315
§ 1:1316

§ 1:1317
§1:1318

§ 1:1319
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— —By claimant—Unconstitutionality of legislation
[Fed. R. Civ. P. 56(a)]

— — —Recovery of account stated [Fed. R. Civ. P. 56(a)]

— — —Fraudulent conveyance [Fed. R. Civ. P. 56(b)]

— —By defending party [Fed. R. Civ. P. 56(b)]

— —By defending party—Negligence and strict liability
claims [Fed. R. Civ. P. 56(b)]

— —On issue of liability—By claimant—Request for trial
on issue of damages [Fed. R. Civ. P. 42(b), 56(a)]

—By plaintiff—For partial summary judgment [Fed. R.
Civ. P. 56(a)]

Notice of cross motion—For summary judgment—By
defending party [Fed. R. Civ. P. 7(b), 56(b)]

Notice of motion—For continuance—By defending party
in opposition to motion for summary judgment—
Inability to present essential facts by affidavit [Fed. R.
Civ. P. 56(f)]

Motion—For extension of time to respond to summary
judgment motion [Fed. R. Civ. P. 56(e), 56(f)]

—For further extension of time to respond to summary
judgment motion [Fed. R. Civ. P. 56(e), 56(f)]

—To continue summary judgment hearing date

—To strike or deny defendant’s motion for summary
judgment—For failure to provide statement of material
facts pursuant to local rule [Fed. R. Civ. P. 56(c)]

Statement of material facts—In support of summary
judgment motion [Fed. R. Civ. P. 56(a)]

Statement in support of defendant’s summary judgment
motion—By codefendant [Fed. R. Civ. P. 56(b)]

Request for decision on summary judgment motion—By
plaintiff [Fed. R. Civ. P. 56(c)]

b. Affidavits

Affidavit—Supporting motion for summary judgment [Fed.
R. Civ. P. 56(a), 56(e)]

—Opposing claimant’s motion for summary judgment—
Contract not signed [Fed. R. Civ. P. 56(b), 56(e)]

— —Witnesses unavailable [Fed. R. Civ. P. 56(e), 56(f)]

—Opposing part of claim [Fed. R. Civ. P. 56(b), 56(e)

—Supporting defendant’s motion for continuance before
hearing on summary judgment—Facts in exclusive
possession of claimant [Fed. R. Civ. P. 56(e), 56(f)]

Motion—To strike affidavits [Fed. R. Civ. P. 56(e)]

—To strike affidavit—Not based on personal knowledge
[Fed. R. Evid. 802; Fed. R. Civ. P. 56(e)]
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— —Not based on admissible evidence [Fed. R. Civ. P. 56(e)]

—For extension of time to reply to motion to strike
affidavits [Fed. R. Civ. P. 56(e)]

—For sanction for party’s bad-faith use of affidavit in
connection with motion for summary judgment [Fed. R.
Civ. P. 56(g)]

Order—To strike affidavit—Not based on admissible
evidence [Fed. R. Civ. P. 56(e)]

—Claimant to pay attorney’s fees and costs—Bad faith in
presenting affidavit for summary judgment [Fed. R. Civ. P.

56(g)]
c. Orders

Order—Granting claimant’s motion for summary judgment
[Fed. R. Civ. P. 56(c)]

—Granting claimant’s motion for summary judgment in
part—On issue of liability—Damages to be tried [Fed. R.
Civ. P. 56(c), 56(d)]

—Granting defending party’s motion for summary
judgment—Denying claimant’s cross motion [Fed. R. Civ.
P. 56(c)]

—Denying motion for summary judgment [Fed. R. Civ. P.
56(c)]

—Denying claimant’s and defending party’s motions for
summary judgment [Fed. R. Civ. P. 56(c)]

—Denying motion for summary judgment—Specifying
undisputed facts and defining issues [Fed. R. Civ. P. 56(d)]

—Granting cross motion for continuance of hearing on
motion for summary judgment—Authorizing depositions to
be introduced in evidence [Fed. R. Civ. P. 56(f)]

Summary judgment—For claimant [Fed. R. Civ. P. 56(c)]

—Partial judgment of liability—Judgment for damages
[Fed. R. Civ. P. 56(d)]

Order and judgment—For defending party [Fed. R. Civ. P.
56(c)]

—PFor claimant [Fed. R. Civ. P. 56(c)]

5. Judgments as a Matter of Law

a. Motion During Trial

Motion—For judgment as a matter of law—At close of
plaintiff’s evidence [Fed. R. Civ. P. 50(a)]

— —At close of all evidence [Fed. R. Civ. P. 50(a)]

Allegation—Motion for judgment as a matter of law—

Plaintiff not entitled to recover on evidence [Fed. R. Civ. P.
50(a)l
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— —Plaintiff guilty of contributory negligence [Fed. R. Civ.
P. 50(a)]

— —Plaintiff assumed risk [Fed. R. Civ. P. 50(a)]

— —Diversity jurisdiction [Fed. R. Civ. P. 50]

Order—Granting defendant’s motion for judgment as a
matter of law—Plaintiff not entitled to recover on evidence
[Fed. R. Civ. P. 50(a)]

b. Post-Trial Renewal of Motion for Judgment
as a Matter of Law

Motion—For judgment as a matter of law—Renewal of
motion following trial [Fed. R. Civ. P. 50(b)]

—For judgment as a matter of law following trial—With
motion for new trial in the alternative [Fed. R. Civ. P.
50(b), 59(a), 59(b)]

Order—Granting renewed motion for judgment as a matter
of law [Fed. R. Civ. P. 50(b)]

—Denying renewed motion for judgment as a matter of law
[Fed. R. Civ. P. 50(b)]

—Granting motion for judgment as a matter of law and
granting new trial if judgment reversed on appeal [Fed. R.
Civ. P. 50(b), (c)]

—Denying motion for judgment as a matter of law and
motion for new trial [Fed. R. Civ. P. 50(b), 50(c), 59(a)]

—Denying motion for judgment as a matter of law—With

denial of motion for new trial conditioned on remittitur by
plaintiff [Fed. R. Civ. P. 50(e)]

6. Judgments Rendered After Trial

a. In General

Notice—Presentation of proposed judgment for settlement

Endorsement on draft of judgment—Approval by opposing
party

—Disapproval by opposing party

Judgment—Awarding interest

Judgment provision—Ordering sale of property

b. Issues Tried by Judge
Judgment—For plaintiff—Damages (adapted from Fed. R.
Civ. P. Appendix of Forms, Form 71) [Fed. R. Civ. P. 54(a)]
— —Damages—Reference to findings of fact and conclusions
of law [Fed. R. Civ. P. 52(a), 54(a)]

Request—For findings of fact and conclusions of law—
General form [Fed. R. Civ. P. 52(a)]

Ixxxi



§ 1:1359

§ 1:1360
§ 1:1361

§ 1:1362
§1:1363

§ 1:1364

§ 1:1365

§1:1366
§ 1:1367

§ 1:1368
§ 1:1369

§ 1:1370

§1:1371

§1:1372
§1:1373
§1:1374

§ 1:1375

§1:1376
§ 1:1377
§1:1378
§ 1:1379
§ 1:1380
§1:1381

Ixxxii

FeEDERAL PrROCEDURAL ForMS

Findings of fact and conclusions of law—General form [Fed.
R. Civ. P. 52(a)]

—Collision of vehicles [Fed. R. Civ. P. 52(a)]

—Provision—Adopting previous partial findings [Fed. R.
Civ. P. 52(a)]

Judgment—For and against plaintiff—On two causes of
action [Fed. R. Civ. P. 54(b)]

—For plaintiff—Permanent injunction against defendant—
Damages [Fed. R. Civ. P. 54(a), 65]

—For defendant—Dismissal on merits (adapted from Fed.
R. Civ. P. Appendix of Forms, Form 71) [Fed. R. Civ. P.
54(a)]

c. Issues Tried by Jury

Judgment—On general verdict and answers to
interrogatories [Fed. R. Civ. P. 54]

—PFor plaintiff on special verdict [Fed. R. Civ. P. 54]

—PFor plaintift—Damages (adapted from Fed. R. Civ. P.
Appendix of Forms, Form 70) [Fed. R. Civ. P. 54]

— —Damages—Dismissal of counterclaim [Fed. R. Civ. P.
54]

—For defendant—Dismissal on merits (adapted from Fed.
R. Civ. P. Appendix of Forms, Form 70) [Fed. R. Civ. P. 54]

—PFor defendant with answers to written questions—Denial
of motion for mistrial [Fed. R. Civ. P. 49(b)]

7. Postjudgment Proceedings

a. Entry, Certification, and Abstract of
Judgment

Order—To enter final judgment as to one party—Multiple
party litigation [Fed. R. Civ. P. 54(b)]

—Attorney to submit form of judgment [Fed. R. Civ. P. 58]

—Clerk to delay entry of judgment [Fed. R. Civ. P. 58]

Direction to enter judgment—To clerk—General form [Fed.
R. Civ. P. 58]

Entry of judgment—After grant of motion to dismiss—By
clerk [Fed. R. Civ. P. 58]

Abstract of judgment—In Eastern District of California
—In Northern District of California

—In Southern District of Texas

—In Northern District of Texas

—In Southern District of Ohio

—In Southern District of West Virginia
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§ 1:1401
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XVII.

Certification of judgment—General form (Form AO 451)

b. Amendment of Findings of Fact or
Judgment; Relief from Judgment

Motion—For alteration or amendment of judgment [Fed. R.
Civ. P. 59(e)]

—For amendment of judgment—Nunc pro tunc [Fed. R. Civ.
P. 59(e)]

—For amendment of findings of fact—To include additional
findings [Fed. R. Civ. P. 52(b)]

—For amendment of judgment entered as to one party [Fed.
R. Civ. P. 59(e)]

—For amendment of judgment—Vacation of double
damages [Fed. R. Civ. P. 59(e)]

—For prejudgment interest [28 U.S.C.A. § 1961; Fed. R. Civ.
P. 59(e)]

—PFor supplemental damages [Fed. R. Civ. P. 59(e)]

—Correction of clerical mistake in judgment [Fed. R. Civ. P.
60(a)]

—For relief from judgment—General form [Fed. R. Civ. P.
60(b)]

— —Newly discovered evidence [Fed. R. Civ. P. 60(b)(2)]

Affidavit—Supporting motion to amend judgment—To
designate true name of judgment debtor [Fed. R. Civ. P.
59(e), 60(b)]

—Supporting motion to correct clerical error—Variance with
findings of fact [Fed. R. Civ. P. 60(a)]

—Supporting motion for relief from judgment—Newly
discovered evidence [Fed. R. Civ. P. 60(b)(2)]

Order—Amending judgment [Fed. R. Civ. P. 59(e), 60]

—Vacating prior judgment as to one of several parties—
Entering new judgment [Fed. R. Civ. P. 59(e), 60]

—Granting motion for relief from judgment—General form
[Fed. R. Civ. P. 60(b)]

—Amending findings and judgment [Fed. R. Civ. P. 52(b)]

—Granting motion for relief from judgment—Newly
discovered evidence [Fed. R. Civ. P. 60(b)(2)]

Release of judgment—Satisfaction by judgment—debtor [Fed.
R. Civ. P. 60(b)(5)]

Complaint—By party seeking to vacate judgment in
independent action [Fed. R. Civ. P. 60(b)]

COSTS; ATTORNEY’S FEES

A. PROCEDURAL GUIDE

§ 1:1403

Bill of costs
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Taxation and allowance of costs

—Liability of United States or state for costs

Recovery of attorney’s fees—General rule of nonrecovery

—Contractual and judicial exceptions to general rule of
nonrecovery

—Statutes expressly providing for attorney’s fees

—DMotion for award of fees as part of costs

Statutory liability of counsel for excessive costs and
attorney’s fees; imposition of costs and attorney’s fees as
sanction under Fed. R. Civ. P

B. PROCEDURAL FORMS
1. Recovery of Costs

§ 1:1411
§ 1:1411.50
§ 1:1412
§1:1413
§1:1414
§ 1:1415
§1:1416

§ 1:1417
§ 1:1417.50

§1:1418
§ 1:1419

§ 1:1420
§ 1:1421

§ 1:1422

§ 1:1423

§ 1:1424

Ixxxiv

Bill of costs—General form (Form AO 133) [28 U.S.C.A.
§ 1920; Fed. R. Civ. P. 54 (d)(1)]

Demand—For declaration as prevailing party and costs
Fed. R. Civ. P. 54(d)(1)

Memorandum—Of plaintiffs in support of bill of costs [28
U.S.C.A. §1920; Fed. R. Civ. P. 54(d)(1)]

—Of intervenor in support of bill of costs [28 U.S.C.A.

§ 1920; Fed. R. Civ. P. 54(d)(1)]

Affidavit—In support of bill of costs [28 U.S.C.A. § 1920;
Fed. R. Civ. P. 54(d)(1)]

Notice—Of application for taxation of costs [Fed. R. Civ.
P. 54(d)(1)]

—By clerk of taxation of costs [28 U.S.C.A. § 1920; Fed.
R. Civ. P. 54(d)(1)]

Objections—To bill of costs [Fed. R. Civ. P. 54(d)(1)]

Objection—To bill of costs—Costs not allowed by statute
[Fed. R. Civ. P. 54(d)]

Motion—To tax or review costs—General form [Fed. R.
Civ. P. 54(d)(1)]

—To retax costs for mileage and attendance for
witnesses [Fed. R. Civ. P. 54(d)(1)]

Notice—Of motion to retax costs [Fed. R. Civ. P. 54(d)(1)]

Order—Retaxing, modifying, or disallowing costs [Fed. R.
Civ. P. 54(d)(1)]

—Amending judgment to add costs [Fed. R. Civ. P. 54(d),
59(e)]

Motion—For stay of action due to nonpayment by
plaintiff of costs of previously dismissed action [Fed. R.
Civ. P. 41(d)(1)]

Affidavit—By defendant—In support of motion for stay of
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action due to nonpayment by plaintiff of costs of
previously dismissed action [Fed. R. Civ. P. 41(d)(1)]

§ 1:1425 Order—Staying action until payment of costs of
previously dismissed action [Fed. R. Civ. P. 41(d)(1)]

2. Recovery of Attorney’s Fees

§ 1:1426  Petition—For attorney’s fees under Freedom of Information
Act [Fed. R. Civ. P. 54(d)(2); 5 U.S.C.A. § 552]

§ 1:1427 Memorandum—In support of petition for attorney’s fees—
Skeleton form [Fed. R. Civ. P. 54(d)(2)]

§ 1:1428 — —Detailed form [Fed. R. Civ. P. 54(d)(2)]

§ 1:1429  Affidavit—In support of request for attorney’s fees—General
form [Fed. R. Civ. P. 54(d)(2)]

§ 1:1430 —In support of petition for attorney’s fees in labor or
employment law case [Fed. R. Civ. P. 54(d)(2)]

3. Combined Recovery of Costs and Attorney’s
Fees

§ 1:1431 Petition—For attorney’s fees and costs—General form [28
U.S.C.A. § 1920; Fed. R. Civ. P. 54(d)]

§ 1:1432 Application—For attorney’s fees, other fees, and expenses
under Equal Access to Justice Act (former Form AO 291)
[28 U.S.C.A. § 2412(d)] [Deleted]

§ 1:1433 Motion—For extension of time to file petition for attorney’s
fees and bill of costs [Fed. R. Civ. P. 54(d)]

§ 1:1434 Notice—Of motion for attorney’s fees and verified bill of
costs [Fed. R. Civ. P. 54(d)]

XVIII. NEW TRIAL
A. PROCEDURAL GUIDE

§ 1:1435 Motion for new trial

§ 1:1436  Grounds for new trial

§ 1:1437 Service of affidavits

§ 1:1438 New trial on initiative of court
§ 1:1439 Remittitur and additur

§ 1:1440 Partial new trial

§1:1441 Alternatives to new trial

B. PROCEDURAL FORMS

1. Motions, Notices, and Affidavits

§ 1:1442 Motion—For new trial—General form [Fed. R. Civ. P. 59]
§ 1:1443 — —Jury case [Fed. R. Civ. P. 59]
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— —On single issue [Fed. R. Civ. P. 59(a)]

— —Based on affidavits [Fed. R. Civ. P. 59]

— —Based on record [Fed. R. Civ. P. 59]

Notice—Motion for new trial [Fed. R. Civ. P. 59]

—Of hearing on court’s own motion for new trial [Fed. R.
Civ. P. 59(d)]

Affidavit—By attorney—In support of motion for new trial—
General form [Fed. R. Civ. P. 59(a), 59(c)]

— — —Newly discovered evidence [Fed. R. Civ. P. 59(a),
59(c)]

—By plaintiff—In support of motion for new trial—Newly
discovered evidence [Fed. R. Civ. P. 59(a), 59(c)]

—By defendant—In support of motion for new trial—Newly
discovered evidence [Fed. R. Civ. P. 59(a), 59(c)]

2. Particular Allegations

Allegation—Misconduct of judge—Improper remarks in
presence of jury [Fed. R. Civ. P. 59(a)(1)]

— —In interrogation of witnesses [Fed. R. Civ. P. 59(a)(1)]

— —In inquiring as to method of jury’s determination of
amount of damages [Fed. R. Civ. P. 59(a)(1)]

— —In instructing jury in absence of counsel [Fed. R. Civ.
P. 59(a)(1)]

— —In refusing to permit adequate cross-examination [Fed.
R. Civ. P. 59(a); Fed. R. Evid. 607]

—Misconduct of counsel—In appealing to sympathy or
prejudice of jury [Fed. R. Civ. P. 59(a)(1)]

—Misconduct of witness—In making gratuitous remark to
jury [Fed. R. Civ. P. 59(a)(1)]

—Misconduct of outsider—In communicating with juror
[Fed. R. Civ. P. 59(a)(1)]

—Misconduct of jury—In awarding inadequate damages
[Fed. R. Civ. P. 59(a)(1)]

— —In awarding excessive damages [Fed. R. Civ. P.
59(a)(1)]

— —In rendering verdict contrary to instructions [Fed. R.
Civ. P. 59(a)(1)]

— —In rendering verdict based on compromise [Fed. R. Civ.
P. 59(a)(1)]

—Error of law—In refusing to allow introduction of relevant
evidence [Fed. R. Civ. P. 59(a); Fed. R. Evid. 103(a)(2), 401
to 403]

— —In admitting inadmissible evidence [Fed. R. Civ. P.
59(a); Fed. R. Evid. 103(a)(1)]
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§ 1:1467 — —In admitting evidence in violation of parol evidence
rule [Fed. R. Civ. P. 59(a); Fed. R. Evid. 103(a)(1)]

§ 1:1468 — —In improperly admitting hearsay evidence [Fed. R. Civ.
P. 59(a); Fed. R. Evid. 802]

§ 1:1469 — —In permitting improper use of deposition [Fed. R. Civ.
P. 32, 59(a)]

§ 1:1470 — —In refusing to instruct as requested [Fed. R. Civ. P. 51,
59(a)(1)]

§ 1:1471 — —In giving improper instructions to jury [Fed. R. Civ. P.
51, 59(a)(1)]

§ 1:1472 — —In giving contradictory instructions [Fed. R. Civ. P. 51,
59(a)]

§ 1:1473 — —In granting motion for judgment as a matter of law

[Fed. R. Civ. P. 50(a), 59(a)(1)]

§ 1:1474 —Newly discovered evidence [Fed. R. Civ. P. 59(a); Fed. R.
Evid. 402]

§1:1475 —Absence of witness and denial of continuance [Fed. R. Civ.
P. 59(a)]

3. Orders

§ 1:1476  Order—Granting new trial—General form [Fed. R. Civ. P.
59(a)]

§ 1:1477 — —Inability of original judge to complete trial—Inability of
successor judge to complete trial without prejudice to
parties [Fed. R. Civ. P. 63]

§ 1:1478 —Denying motion for new trial [Fed. R. Civ. P. 59(a)]

§ 1:1479 —Denying motion for new trial and requested attorney’s
fees [Fed. R. Civ. P. 59(a)]

CHAPTER 2. ADMINISTRATIVE
PROCEDURE

I. OPEN MEETINGS (GOVERNMENT IN THE
SUNSHINE ACT)
A. PROCEDURAL GUIDE

§ 2:1 Open meeting requirement
§ 2:2  Procedure for closing meeting
§ 2:3  United States district court action

B. PROCEDURAL FORMS

§ 2:4 Request—Under Government in the Sunshine Act—For closed
meeting [5 U.S.C.A. § 552b(c), (d)(2)]

Ixxxvii
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§ 2.5 Petition—Under Government in the Sunshine Act—Notice of
open meeting not timely [5 U.S.C.A. § 552b]

II. RULEMAKING BY ADMINISTRATIVE
AGENCIES
A. PROCEDURAL GUIDE

§ 2:6 Introduction

B. PROCEDURAL FORMS

§ 2:7 Petition—For adoption, amendment, or repeal of rule or
regulation of federal agency [5 U.S.C.A. § 553(e)]

§2:8 —For adoption of new, and repeal of existing, regulation [5
U.S.C.A. § 553(e)]

§2:9 —For reconsideration of emergency action concerning
regulations [5 U.S.C.A. § 553(e)]

§2:10 —To amend maximum rate for attorney’s fees—Under Equal

Access to Justice Act [6 U.S.C.A. §§ 504(b)(1)(A), 553(e)]

§2:11 Request—For place on agenda to testify on proposed agency
rulemaking [5 U.S.C.A. § 553(c)]

§ 2:12 Notice—Of intent to present views on rulemaking matter
before agency pursuant to notice [5 U.S.C.A. § 553(c)]

§ 2:13 Comment—In response to proposed rulemaking action [5
U.S.C.A. § 553(c)]

§ 2:14  Objections—To proposed rulemaking [5 U.S.C.A. § 553(c)]

§ 2:15 —To revision of certain proposed regulations [5 U.S.C.A.
§ 553(c)]

§ 2:16 Notice—Intention to participate in proposed hearing on rate
schedules [5 U.S.C.A. § 533(c)]

§ 2:17 —Objections to proposed changes in subsidy schedules—Intent
to file answer [5 U.S.C.A. § 553(c)]

§ 2:18 Response—Objections to proposed changes in subsidy schedule
[5 U.S.C.A. § 553(c)]

ITI. ADJUDICATORY PROCEEDINGS BEFORE
ADMINISTRATIVE AGENCIES
A. PROCEDURAL GUIDE
1. In General

§ 2:19 Adjudicatory proceedings, in general

§ 2:20 Applicability of, and exceptions to, adjudication requirements
under the APA

Ixxxviii
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§2:21
§ 2:22
§ 2:23
§ 2:24
§ 2:25
§ 2:26
§ 2:27

§ 2:28
§ 2:29
§ 2:30
§2:31
§ 2:32

§ 2:33
§ 2:34
§ 2:35

§ 2:36

B.

§ 2:37
§2:38

§ 2:39
§ 2:40
§ 2:41
§ 2:42
§ 2:43

§ 2:44

Necessity of hearing

Notice of agency hearing

—Service

Pleadings

Representation in agency proceeding
Discovery

Evidence

2. Agency Decisions and Orders; Review

Introduction

Exceptions to administrative decisions
Rehearing and reconsideration of agency decision
Administrative review

Attorney’s fees and expenses

3. Administrative Dispute Resolution

Alternative means of dispute resolution
Arbitration
Judicial review

4. Checklists

Checklist—Initiating adversarial proceeding before federal
administrative agency

PROCEDURAL FORMS

1. Notices and Pleadings to Initiate
Administrative Action

Informal request—For administrative action [5 U.S.C.A. § 554]

Request—For issuance of declaratory order—To terminate
controversy or remove uncertainty [5 U.S.C.A. § 554(e)]

—PFor information—Freedom of Information Act [5 U.S.C.A.
§ 552(a)(3)]

Claim of confidentiality regarding commercial information
requested by agency [5 U.S.C.A. § 552(b)(4)]

Request—For access to information on individual—Privacy Act
of 1974 [5 U.S.C.A. § 552a(d)(1)]

—For amendment of record—Privacy Act of 1974 [5 U.S.C.A.
§ 552a(d)(2)]

Application or petition—For grant of license or other right by
agency [5 U.S.C.A. § 556(d)]

Petition—For leave to adopt rules, regulations, or rates [5
U.S.C.A. § 554]
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§ 2:47
§2:48
§ 2:49

§ 2:50
§ 2:51

§ 2:52
§ 2:53

§ 2:54

§ 2:55
§ 2:56

§ 2:57
§ 2:58

§ 2:59
§ 2:60
§ 2:61

§ 2:62
§ 2:63

§ 2:64
§ 2:65

§ 2:66
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Complaint—By individual against federal licensee [5 U.S.C.A.
§ 554(b)]

Complaint, notice, and tentative cease and desist order—
Against corporation [5 U.S.C.A. § 554]

Complaint—To determine private contest among claimants [5
U.S.C.A. § 554(b)]

Notice—To appear and answer complaint filed with
administrative agency [5 U.S.C.A. § 556(d)]

—Of filing of charges against respondent—With order to show
cause [5 U.S.C.A. § 558(¢c)]

— —Citation for violation [5 U.S.C.A. § 558(c)]

Answer—To complaint of individual for damages or other
private relief [6 U.S.C.A. § 554(b)]
—To administrative complaint

—By contestee—Asserting claim in disputed property [5
U.S.C.A. § 554(b)]

Protest—Against issuance of certificate or permit to applicant
[5 U.S.C.A. § 556(d)]

2. Appearances

Notice—Of general appearance [5 U.S.C.A. §§ 554, 555(b)]

—Of general appearance—Qualification by attorney [5
U.S.C.A. § 554]

—Of special appearance [5 U.S.C.A. §§ 554, 555(b)]

Petition—For leave to intervene as interested party [5
U.S.C.A. § 554]

3. Discovery; Evidence

Notice—Of taking deposition on oral examination [5 U.S.C.A.
§ 554(c)]

—Of taking deposition on written interrogatories [5 U.S.C.A.
§ 554(c)]

—Investigation and taking of testimony on petition for
determination of rights of claimants [5 U.S.C.A. § 554(c)]

Motion—For protective order [5 U.S.C.A. § 556(c)]

—To produce documents for inspection and copying [5
U.S.C.A. §§ 555(d), 556(c)]

Request—For issuance of subpoena for attendance of witness
at deposition or hearing [5 U.S.C.A. §§ 555(d), 556(c)]

Stipulation and order—For taking deposition of witness
unable to appear at hearing [5 U.S.C.A. § 556(c)]

Notice—Of intent to request administrative agency to take
official notice of matter at hearing [5 U.S.C.A. § 556(c)]
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§ 2:67

§2:68
§ 2:69
§ 2:70
§ 2:71
§2:72
§ 2:73
§ 2:74

§ 2:75
§ 2:76
§ 2:77

§2:78

§ 2:79
§ 2:80

§ 2:81
§2:82
§ 2:83
§2:84

§ 2:85

§ 2:86
§ 2:87

§ 2:88

Request—For admissions of fact and of genuineness of
documents [5 U.S.C.A. § 556(c¢)]

4. Hearing

Request—For hearing [5 U.S.C.A. § 556]

Motion—For additional hearing [5 U.S.C.A. § 556]

Stipulation and request—For consolidation of hearings [5
U.S.C.A. § 556]

Notice—Of hearing—General form [5 U.S.C.A. § 554(b)]

— —Application or petition [5 U.S.C.A. § 554(b)]

—Of tentative administrative action—Right of hearing on
request [5 U.S.C.A. § 557(b)]

—Objections to qualifications of administrative law judge or
member of administrative board [5 U.S.C.A. § 556(b)]

—Of objections to administrative law judge or member of
administrative board—Prejudgment of issues and prejudice
[5 U.S.C.A. § 556(b)]

Allegation in notice—Of objections to administrative law judge
or member of administrative board—Existence of personal or
pecuniary interest [5 U.S.C.A. § 556(b)]

— —Bias toward party objecting [5 U.S.C.A. § 556(b)]

— —Relationship (by blood or marriage) to interested person
[5 U.S.C.A. § 556(b)]

Motion—For summary decision [5 U.S.C.A. § 556]

Request—For opportunity to show fact contrary to fact
officially noticed [56 U.S.C.A. § 556(e)]

5. Findings, Decisions, and Orders

Proposed findings and conclusions [5 U.S.C.A. § 557(c)]

Findings of fact and conclusions [5 U.S.C.A. § 557(c)]

Order—General form [5 U.S.C.A. § 557(c)]

—To cease and desist—Preliminary findings sustaining
complaint

— —Directing affirmative conduct and requiring compensation
to injured party [5 U.S.C.A. § 557(c)]

6. Exceptions and Objections to Administrative
Decision or Ruling
Exceptions—To proposed or initial decision of agency [5

U.S.C.A. § 557(c)]

—To recommended decision of administrative law judge [5
U.S.C.A. § 557(¢c)]

Objections—To report of administrative law judge [5 U.S.C.A.
§ 557(c)]

xci



§ 2:89
§ 2:90
§ 2:91
§ 2:92
§ 2:93
§ 2:94
§ 2:95

§ 2:96

§ 2:97
§ 2:98
§ 2:99
§2:100
§ 2:101
§2:102
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§2:104
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—To administrative order contrary to evidence and previous
findings of fact [5 U.S.C.A. § 557(c)]

Exceptions—Provision—Absence of essential finding in
decision [5 U.S.C.A. § 557(¢c)]

— —Finding of fact not supported by evidence [5 U.S.C.A.
§557(c)]

Exception—Provision—Conclusion not supported by findings of
fact or evidence [5 U.S.C.A. § 557(¢c)]

Objections—Provision—Prior order found to be sufficient [5
U.S.C.A. § 557(¢c)]

Exceptions—Provision—Prior order of agency controlling [5
U.S.C.A. § 557(c)]

Objections—Provision—Irreparable injury to public interest [5
U.S.C.A. § 557(¢c)]

Exceptions—Statement or brief in support of or in opposition
to exceptions filed by other party [5 U.S.C.A. § 557(c)]

7. Rehearing and Reconsideration

Petition for rehearing—General form [5 U.S.C.A. § 557]

—On limited issues [5 U.S.C.A. § 557]

—On issuance of order in proceeding held by agency on its
own motion [5 U.S.C.A. § 557]

—Allegation—New evidence [5 U.S.C.A. § 557]

— —Failure to hold full hearing [5 U.S.C.A. § 556]

Application to reopen—Change in circumstances since
decision [5 U.S.C.A. § 557]

Motion—To reconsider opinion and order [5 U.S.C.A. § 557]

Order—On petition or application for rehearing [5 U.S.C.A.
§ 557]

—On rehearing—Directing party to file named documents [5
U.S.C.A. § 557]

—Reopening proceeding—Providing for hearing and notice [5
U.S.C.A. § 557]

—On reopened proceeding—Setting aside prior decision [5
U.S.C.A. § 557]

—Provision—Designation of issues on granting of petition or
application for rehearing [5 U.S.C.A. § 557]

8. Administrative Review
Notice of appeal—From decision of lower echelon of
administrative agency [5 U.S.C.A. § 557(b)]

—From rejection of application [5 U.S.C.A. § 557(b)]

Notice of hearing for review—Appeal from rejection of
application [5 U.S.C.A. § 557(b)]
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§2:112
§2:113
§2:114
§ 2:115
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§ 2:117
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Notice of decision on review—Appeal from rejection of
application

Notice of appeal—Under Freedom of Information Act—From
denial of request for records [5 U.S.C.A. § 552(a)(6)(A)]

Petition or request—For review of adverse determination of
administrative law judge [5 U.S.C.A. § 557(b)]

Request—For review of denial of access to record on
individual—Privacy Act of 1974 [5 U.S.C.A. § 552a(d)(2)(ii)]

—For review of refusal to correct individual records under
Privacy Act of 1974 [5 U.S.C.A. § 552a]

9. Attorney’s Fees and Expenses; Equal Access to
Justice Act

Application—By prevailing party in adversary adjudication—
For attorney’s fees and expenses [5 U.S.C.A. § 504]

Answer to application—By agency official—Objecting to
award of fees [5 U.S.C.A. § 504]

Reply—To answer contesting award of fees and expenses—
Combined with request for further proceedings [5 U.S.C.A.
§ 504]

IV. COURT ACTIONS RELATING TO
ADMINISTRATIVE DECISIONS

A.

§ 2:120
§2:121
§ 2:122
§ 2:123
§2:124
§ 2:125

§ 2:126
§ 2:127

§2:128

§ 2:129

PROCEDURAL GUIDE

Right of judicial review; jurisdiction

United States as a party

Actions which are judicially reviewable

Scope of judicial review

Relief pending judicial review

Checklist—Drafting complaint or other pleading initiating
civil action relating to actual or threatened administrative
action

PROCEDURAL FORMS

Complaint—General form [5 U.S.C.A. § 703]

—Under Freedom of Information Act [6 U.S.C.A.
§ 552(a)(4)(B)]

—For injunctive relief—To compel production of
documents following denial of request under Freedom of
Information Act waiver or reduction of fees [56 U.S.C.A.
§ 552(a)(4)(a), (b)]

—For declaratory and injunctive relief—Agency failure to
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follow Administrative Procedure Act [28 U.S.C.A.
§ 1346(a)(2), 28 U.S.C.A. §§ 2201, 2202, 5 U.S.C.A. §§ 701
to 706]
—Under Privacy Act of 1974 [5 U.S.C.A. § 552a(g)]
—Under Government in the Sunshine Act [5 U.S.C.A.
§ 552b(h)]
—Allegation—Standing of plaintiff to bring action [5
U.S.C.A. § 702]
— —APA review in district court [5 U.S.C.A. § 702, 706]
Petition—For review of administrative order—Erroneous
findings of hearing officer [5 U.S.C.A. §§ 702, 703]

— —Issuance of cease and desist order after
administrative appeal [5 U.S.C.A. §§ 702, 703]

—For review of administrative order dismissing complaint
[5 U.S.C.A. §§ 702, 703]

—For hearing according to agency rules [5 U.S.C.A.
§§ 555, 702, 704]

—For review of reinterpretation of agency regulation [5
U.S.C.A. §§ 551 et seq.]

Motion—For leave to intervene as respondent—Interest in
trade or industry affected [Fed. R. Civ. P. 24]

—To dismiss action—Agency has exclusive and final
jurisdiction [5 U.S.C.A. § 701(a)(2)]

— —Administrative action not final [5 U.S.C.A. § 704]

—For temporary stay of administrative order [5 U.S.C.A.
§ 705]

—For temporary injunction—To stay execution of
determinations pending review under petition [5
U.S.C.A. § 705]

Petition—For order and process enforcing administrative
directive [5 U.S.C.A. § 704]
Findings of fact and conclusions of law—Favoring

temporary stay of operation of determinations [5
U.S.C.A. § 705]
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§ 3:2  Checklist—dJurisdiction of courts of appeals—Judgments,
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i. Procedural Guide
§ 3:16  Notice of appeal, generally
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Contents of the notice of appeal

—Appellant’s checklist—Information to be included in notice
of appeal [Fed. R. App. P. 3(c)]

—Designation of parties

—Designating the judgment or order

—Designating court to which appeal is to be taken

Joint notice of appeal; consolidation of appeals

Filing the notice of appeal

Time to appeal

—What commences time to appeal

—Premature appeals

—Effect of postjudgment motions

— —Effect of notice of appeal filed while motion is pending

—Extension of time

Fees

Service of the notice of appeal; transmittal to court of appeals

Docketing the appeal

ii. Procedural Forms

Notice of appeal—General form [Fed. R. App. P. 3, 4(a)]

—dJoint appeal [Fed. R. App. P. 3(b), 4(a)]

—From part of judgment or order [Fed. R. App. P. 3, 4(a)]

Motion and notice—For extension of time for filing notice of
appeal [Fed. R. App. P. 4(a)(5)]

Order—Extending time for filing notice of appeal [Fed. R. App.
P. 4(a)(5)]

Notice of cross appeal [Fed. R. App. P. 3, 4]

Motion—For consolidation of appeals [Fed. R. App. P. 3(b)]

Docketing statement and instructions—Fourth Circuit Court
of Appeals [Internal Operating Procedures (1.0.P.) 3.2]

—Tenth Circuit Court of Appeals [Tenth Cir. R. 3.4]
2. Interlocutory Appeals

a. Procedural Guide

Statutory bases for jurisdiction
Appeals by permission under 28 U.S.C.A. § 1292(b), generally

Checklist—Steps for appeal of interlocutory order under 28
U.S.C.A. § 1292(b)

Certification of interlocutory appeal by trial judge
—Reviewing the trial judge’s failure to certify

Obtaining leave to appeal from the court of appeals—Petition
for permission to appeal
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§ 3:51

§ 3:52

§ 3:53
§ 3:54

§ 3:55
§ 3:56

§ 3:57
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§ 3:62
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—Checklist—Matters to be included in petition for permission
to appeal [Fed. R. App. P. 5(b)]

—Time limit for filing petition

—Answer to petition

—Determination of petition

b. Procedural Forms

Motion and notice—To amend interlocutory order to include
statement prescribed by 28 U.S.C.A. § 1292(b) [Fed. R. App.
P. 5(a)]

Order—Granting interlocutory appeal [8 U.S.C.A. § 1292(b);
Fed. R. App. P 5]

—Amending interlocutory order to include statement
prescribed by 28 U.S.C.A. § 1292(b) [Fed. R. App. P. 5(a)]

Petition—For permission to appeal [Fed. R. App. P. 5(a) to (c)]

Answer—In opposition to petition for permission to appeal
[Fed. R. App. P. 5(b)]

—Defense—Granting or denying transfer of cause not
appealable [28 U.S.C.A. § 1404(a); Fed. R. App. P. 5(b)]

Request—For transmission of partial record for hearing in
court of appeals—On motion for permission to take appeal
from interlocutory order [Fed. R. App. P. 11(g)]

Order—Granting permission to appeal [28 U.S.C.A. § 1292(b);
Fed. R. App. P. 5]

3. Bond for Costs on Appeal
a. Procedural Guide

Bond requirement
Effect of failure to file bond
Waiver of cost bond

b. Procedural Forms

Bond for costs on appeal—Individual surety [Fed. R. App. P. 7,
Fed. R. App. P. R. 8(b)]

—Corporate surety [Fed. R. App. P. 5(d), Fed. R. App. P. R. 7,
Fed. R. App. P. R. 8(b)]

Deposit of security in lieu of appeal bond [Fed. R. App. P. 7]

Stipulation—Waiving bond for costs on appeal [Fed. R. App. P.
7]

Motion—To increase amount of appeal bond—To secure
payment of potential costs [Fed. R. App. P. 7, 11(g)]
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Request—For transmission of partial record for hearing in
court of appeals—On motion for additional security on appeal
bond [Fed. R. App. P. 11(g)]

4. Stay or Injunction Pending Appeal
a. Procedural Guide

Need for stay or injunction, generally

Application to district court

Application to court of appeals

—Checklist—Matters to be included in motion made in court
of appeals for stay of judgment or order pending appeal [Fed.
R. App. P. 8(a)]

Standards for granting stay

Supersedeas bonds—Necessity of bond

—Bond to stay judgment

—Bond on issuance or stay of injunction pending appeal

—Enforcement of bond

b. Procedural Forms
i. Application in District Court

Motion—For stay of judgment or order pending appeal—With
notice [Fed. R. Civ. P. 62(d); Fed. R. App. P. 8(a)]

—For stay of proceedings pending ruling by circuit court—
Enterprise coverage under the Fair Labor Standards Act
[Fed. R. App. P. 8(a)]

— —Exhaustion of mandatory administrative remedies [Fed.
R. App. P. 8(a)]

—For stay of injunction pending appeal [Fed. R. App. P. 8(a)]

—For stay of proceedings pending appeal [Fed. R. App. P. 8(a)]

—For stay of proceedings pending review of court record [Fed.
R. App. P. 8(a)]

—For stay of proceedings pending ruling on writ of mandamus
[Fed. R. App. P. 8(a)]

—For order suspending, modifying, restoring, or granting
injunction during pendency of appeal [Fed. R. Civ. P. 62(c);
Fed. R. App. P. 8(a)]

Order—Staying judgment or order pending appeal [Fed. R.
Civ. P. 62(d); Fed. R. App. P. 8(a)]

—Suspending, modifying, restoring, or granting injunction
during pendency of appeal [Fed. R. Civ. P. 62(c); Fed. R. App.
P. 8(a)]
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—Denying stay of judgment or order pending appeal [Fed. R.
Civ. P. 62; Fed. R. App. P. 8(a)]

ii. Motion in Court of Appeals

Motion and notice—For stay of judgment or order pending
appeal—No prior application to district court [Fed. R. App. P.
8(a)]

Motion—For stay of judgment or order pending appeal—Prior
application to district court [Fed. R. App. P. 8(a)]

—For order suspending, modifying, restoring, or granting
injunction during pendency of appeal [Fed. R. App. P. 8(a)]

Affidavit—By appellant—In support of motion for stay of
judgment or order pending appeal [Fed. R. App. P. 8(a),
27(a)]

—By attorney for appellant—In support of motion for stay of
judgment/order pending appeal [Fed. R. App. P. 8(a), 27(a)]

Response—In opposition to motion for stay of judgment or
order pending appeal [Fed. R. App. P. 8(a), 27(a)]

Motion—To require appellant to file relevant portions of the
record [Fed. R. App. P. 8(a)]

Request—For transmission of record for hearing in the court
of appeals on motion for stay pending appeal [Fed. R. App. P.
11(g)]

Order—Staying judgment or order pending appeal [Fed. R.
App. P. 8(a)]

—Suspending, modifying, restoring, or granting injunction
during pendency of appeal [Fed. R. App. P. 8(a)]

—Denying stay of judgment or order pending appeal [Fed. R.
App. P. 8(a)]

iii. Supersedeas Bond

Supersedeas bond—General form [Fed. R. App. P. 8(b)]
—Corporate surety [Fed. R. App. P. 8(b)]

Motion—For approval of supersedeas bond—In district court
[Fed. R. Civ. P. 62(d); Fed. R. App. P. 8(a)]

— —In court of appeals [Fed. R. App. P. 8(a), 8(b)]

—For additional security on supersedeas bond [Fed. R. App.
P. 8(a), 8(b)]

—To enforce liability of surety on supersedeas bond—In
district court [Fed. R. App. P. 8(b)]

Request—For transmission of record for hearing in court of

appeals on motion for additional security on supersedeas
bond [Fed. R. App. P. 11(g)]
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Judgment—Against surety on supersedeas bond [Fed. R.
App. P. 8(b)]

5. The Record on Appeal

a. Procedural Guide

Composition of record on appeal

Transcript of proceedings—Ordering the transcript

—Effect of local rules on obligation to order transcript

Statement when transcript is unavailable

Agreed statement as the record on appeal

Correction or modification of record

—Duty of parties to raise errors in record; waiver

Transmitting the record—Appellant’s duties

—Court reporter’s duties

—District court clerk’s duties

—Temporary retention of record in district court to aid
preparation of appeal papers

—Retention of record in district court by order of court

—Stipulation that parts of record be retained in district court

—Record for preliminary hearings in the court of appeals

Docketing the appeal

Filing a representative statement

Filing the record, partial record or certificate

b. Procedural Forms

i. Transcripts of Proceedings

Stipulation—Contents of record on appeal [Fed. R. App. P.
10(a)]

Transcript order—General form (Form A0O435) [Fed. R. App.
P. 10(b)(1)]

—First Circuit Court of Appeals [Fed. R. App. P. 10(b)(1);
First Cir. R. 10]

Transcript information—Second Circuit Court of Appeals
(Form D) [Fed. R. App. P. 10(b)(1); CA2 Civil Appeals
Management Plan]

Transcript order and instructions—Fourth Circuit Court of
Appeals [Fed. R. App. P. 10(b)(1)]

Transcript order—Sixth Circuit Court of Appeals (Form 6CA-
30) [Fed. R. App. P. 10(b)(1); Sixth Cir. R. 10(a)]

Transcript information sheet—Seventh Circuit Court of
Appeals [Fed. R. App. P. 10(b)(1); Seventh Cir. R. 10(c)]

Transcript order—Tenth Circuit Court of Appeals [Fed. R.
App. P. 10(b)(1); Tenth Cir. R. 10.1]
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§ 3:133

§3:134

§ 3:135

§ 3:136

§ 3:137
§ 3:138

§ 3:139

§ 3:140

§3:141

§ 3:142
§3:143
§3:144
§ 3:145
§ 3:146
§ 3:147
§3:148

§ 3:149

Description of parts of transcript to be included in record;
statement of issues to be presented on appeal—By appellant
[Fed. R. App. P. 10(b)(1), (3)]

Designation of additional parts of transcript to be included in
record—By appellee [Fed. R. App. P. 10(b)(3)]

Motion and notice—For order requiring appellant to include
additional parts of transcript in record—By appellee [Fed.
R. App. P. 10(b)(3)]

Order—Requiring appellant to include additional parts of
transcript in record [Fed. R. App. P. 10(b)(3)]

ii. Statement of Evidence or Proceedings:
Statement as to Record on Appeal

Statement of evidence or proceedings—By appellant [Fed. R.
App. P. 10(c)]

Objections and proposed amendments to statement of
evidence or proceedings—By appellee [Fed. R. App. P. 10(c)]

Motion—Settlement, approval, and inclusion in record on
appeal of statement of evidence or proceedings submitted to
district court—By appellant [Fed. R. App. P. 10(c)]

Order—Settling and approving statement of evidence or
proceedings [Fed. R. App. P. 10(c)]

Agreed statement of case, with court approval [Fed. R. App.
P. 10(d)]

iii. Correction or Modification of Record

Stipulation—Correcting omission from record [Fed. R. App.
P. 10(e)(2)]

—Correcting misstatement in record [Fed. R. App. P.
10(e)(2)]

Notice—Hearing to settle record—By party [Fed. R. App. P.
10(e)(1)]

Motion—To settle differences as to accuracy of record and to
conform record to the truth [Fed. R. App. P. 10(e)(1)]

—To correct omission from record—In district court [Fed. R.
App. P. 10(e)(2)]

—To correct misstatement in record—In district court [Fed.
R. App. P. 10(e)(2)]

—To correct omission from record—In court of appeals [Fed.
R. App. P. 10(e)(2)]

Order—To correct omission from record—Certification and

transmittal of supplemental record—By district court [Fed.
R. App. P. 10(e)(2)]
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— —By court of appeals [Fed. R. App. P. 10(e)(2)]

iv. Transmission of Record

Direction to clerk of district court—To transmit documents of
unusual bulk or weight, and physical exhibits [Fed. R. App.
P. 11(b)(2)]

Stipulation—For temporary retention, by clerk of district
court, of record for use by parties in preparing appellate
papers [Fed. R. App. P. 11(c)]

Motion—For temporary retention, by clerk of district court, of
record for use by parties in preparing appellate papers [Fed.
R. App. P. 11(c)]

Order—Directing that district court clerk temporarily retain
record for use in preparing appellate papers [Fed. R. App. P.
11(c)]

Request by appellant—For transmission of record by clerk of
district court—After receipt of brief of appellee [Fed. R. App.
P. 11(c)]

Motion—For retention of record or portions of record—In
district court [Fed. R. App. P. 11(e)(2)]

Order—For retention of record or portions of record—By
district court [Fed. R. App. P. 11(e)(2)]

—Requiring transmission of certified copy of docket entries in
lieu of entire record—By court of appeals [Fed. R. App. P.
11(e)]

Request—That designated parts of record be transmitted—To
clerk of district court—By party [Fed. R. App. P. 11(e)]

Stipulation—That designated parts of record be retained in
district court [Fed. R. App. P. 11(f)]

REVIEW AND ENFORCEMENT OF ORDERS OF
ADMINISTRATIVE AGENCIES, BOARDS,
COMMISSIONS AND OFFICERS

1. Procedural Guide

Jurisdiction of courts of appeals

—Administrative Procedure Act as not affording
jurisdictional grant

Venue

Standing

Agency action and finality requirements

Exhaustion of administrative remedies

Applicable statutes and rules governing review procedures

Petitioner’s checklist—Matters to be considered in
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§ 3:190

§3:191
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undertaking review or enforcement by court of appeals of
order of an administrative agency

Petition for review of order

—Time for filing

Application for enforcement or order; answer;
cross-application

Service of petition or application

Prehearing conference

Intervention

Record on review or enforcement

Stay pending review

—DMotion for stay under Federal Rules of Appellate
Procedure

—Stay under Hobbs Act

Scope of review—Legal questions

—Factual questions

Settlement of judgments enforcing orders

2. Procedural Forms

a. Petition for Review

Petition—To review administrative order—Court of appeals
[Fed. R. App. P. 15(a)]

— —Inadequate attorney’s fee rate [Fed. R. App. P. 15(a)]

— —Revocation of license improper [Fed. R. App. P. 15(a)]

— —Decision of Benefits Review Board of United States
Department of Labor [33 U.S.C.A. §§ 908, 921; Fed. R. App.
P. 15]

— —Designation of land as critical habitat for threatened
species [5 U.S.C.A. § 701; Fed. R. App. P. 15]

Notice of appeal—From administrative order—Court of
appeals [Fed. R. App. P. 15(a)]

—From portion of administrative order—Court of appeals
[Fed. R. App. P. 15(a)]

Petition—To review administrative order—Court of appeals—
Amendment of certificate denied [Fed. R. App. P. 15(a)]

— — —On determinations, by secretary of U.S. executive
department, affecting branch of commerce or industry [Fed.
R. App. P. 15(a)]

— — —0On agency’s promulgation of protested regulation [28
U.S.C.A. §§ 2342 to 2344]

—To review order of the Secretary of Agriculture—Court of
appeals [28 U.S.C.A. §§ 2342 to 2344]

Petition for review of administrative order on rejection of
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petitioner’s application—Court of appeals [28 U.S.C.A.
§§ 2342 to 2344]

Petition for review of administrative order on rejection of
petitioner’s application—Administrative findings of
ineligibility—Court of appeals [28 U.S.C.A. §§ 2342 to 2344]

Petition to review administrative order—Allegation—
Jurisdictional basis [5 U.S.C.A. § 702]

— —dJoint petition [Fed. R. App. P. 15(a)]

— —Statute erroneously interpreted and applied by agency
[5 U.S.C.A. § 706]

— —Order in excess of jurisdiction of agency [5 U.S.C.A.

§ 706]

— —Decision and order based on evidence unlawfully
obtained [5 U.S.C.A. § 706]

— —Failure of agency to follow essential procedural
requirements [5 U.S.C.A. § 706]

— —Determinations of federal agency not in compliance with
statutory requirements governing notice of hearing [5
U.S.C.A. § 706]

— —Abuse of discretion by administrative agency [5 U.S.C.A.
§ 706]

— —Failure of agency to furnish transcript of hearing [5
U.S.C.A. § 556(e)]

— —Order vague and uncertain [5 U.S.C.A. § 706]

— —Order not supported by substantial evidence [5 U.S.C.A.
§ 706]

— —Bias of administrative-law judge against petitioner [5
U.S.C.A. § 556]

Docketing statement—For petition for judicial review of
agency action or for enforcement of agency order (CA4)
[Deleted]

Agency appeal pre-argument statement (CA2 Form C-A)

b. Application for Enforcement of
Administrative Orders

Application—For enforcement of agency order [Fed. R. App.
P. 15(b)]

Answer—To application for enforcement of administrative
order [Fed. R. App. P. 15(b)]

Cross-application—For enforcement of agency order—In
response to petition for review [Fed. R. App. P. 15(b)]

Answer—To cross-application for enforcement of agency order
[Fed. R. App. P. 15(b)]
Motion—For judgment on enforcement application or
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§ 3:222
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§ 3:224

§ 3:225
§ 3:226
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cross-application—Respondent in default for failure to
answer [Fed. R. App. P. 15(b)]

c. Intervention

Motion—For leave to intervene in review proceeding [Fed. R.
App. P. 15(d), 27(a)]

—PFor leave to intervene in proceeding for review—As
respondent—Interest in trade or industry affected [Fed. R.
App. P. 15(d)]

—For leave to intervene in proceeding for enforcement of
administrative order [Fed. R. App. P. 15(b), 15(d)]

—For leave to intervene in review proceedings—Under Hobbs
Act [28 U.S.C.A. § 2348]

Opposition—To motion for leave to intervene in
administrative review proceedings [Fed. R. App. P. 15(a),
27(a)]

—To motion for leave to intervene in proceedings for
enforcement of administrative order [Fed. R. App. P. 15(b),
15(d)]

Order—Granting leave to intervene in review proceedings
[Fed. R. App. P. 15(d)]

d. Motions to Dismiss

Motion to dismiss appeal or review of administrative
proceeding—Failure of petitioner or appellant to exhaust
administrative remedies [5 U.S.C.A. § 704]

Motion to dismiss—Ground—Petition for review or appeal
filed too late [56 U.S.C.A. § 704]

— —Action of agency not subject to review under statute [5
U.S.C.A. §§ 701(a)(1), 704]

— —Lack of standing of petitioner to obtain review [5
U.S.C.A. § 702]

e. Record on Review or Enforcement

Motion—To correct or supplement record [Fed. R. App. P.
16(b)]

Stipulation—For supplying omission or correcting
misstatement in record [Fed. R. App. P. 16(b)]

Motion—For order extending or shortening time for filing
record [Fed. R. App. P. 17(a)]

Request—By administrative agency—For extension of time
for preparing and transmitting record on review [Fed. R.
App. P. 17(a)]

Stipulation—Designation of parts of record to be filed [Fed.
R. App. P. 17(b)]
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§ 3:242
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—That certified list of documents etc., or that no part of
record, be filed with reviewing court [Fed. R. App. P. 17(b)]
Order—To transmit and file portion of administrative record

previously omitted from record on appeal [Fed. R. App. P.
17(b)]

f. Stay Pending Review

Application—For stay of administrative order pending
review—To agency [5 U.S.C.A. § 705]

Motion—For stay of administrative order—To court of
appeals [5 U.S.C.A. § 705; Fed. R. App. P. 18]

Findings of fact and conclusions of law—By court of
appeals—Favoring temporary stay of operation of
determinations by federal official [5 U.S.C.A. § 705; Fed. R.
App. P. 18]

Supersedeas bond—In connection with stay of administrative
order pending review [Fed. R. App. P. 18]

g. Settlement of Enforcement Orders

Objections—To judgment proposed by administrative agency
for enforcement of agency order [Fed. R. App. P. 19]

Notice—Of filing respondent’s objections to proposed
judgment of agency and respondent’s proposed judgment in
lieu thereof [Fed. R. App. P. 19]

Judgment—Proposed by respondent in lieu of judgment
proposed by agency [Fed. R. App. P. 19]

EXTRAORDINARY WRITS
1. Procedural Guide

Extraordinary writs in general

Petitions for extraordinary writs

—Checklist—Matters to be included in petition for writ of
mandamus or prohibition in aid of jurisdiction [Fed. R. App.
P. 21(a)]

—Checklist of factors for granting writs

2. Procedural Forms

Petition—For writ of prohibition or mandamus in aid of
jurisdiction [28 U.S.C.A. § 1651(a); Fed. R. App. P. 21(a)]

—For writ of certiorari—To review order of district court [28
U.S.C.A. § 1651(a); Fed. R. App. P. 21(c)]

Order—Requiring that answer to petition for writ of
mandamus or prohibition be filed by respondent [Fed. R.
App. P. 21(b)]
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§ 3:246

§ 3:247
§ 3:248
§ 3:249

§ 3:250

E.

§ 3:251
§ 3:252

§ 3:253

§ 3:254
§ 3:255

§ 3:256

§ 3:257

§ 3:258

§ 3:259
§ 3:260
§ 3:261
§ 3:262

§ 3:263

—Requiring district court judge to answer mandamus
petition and setting hearing on petition [Fed. R. App. P.
21(b)]

Body of order to show cause why mandamus should not issue

Body of order to show cause why writ of prohibition should
not issue

Answer—To petition for writ of mandamus or prohibition [28
U.S.C.A. § 1651; Fed. R. App. P. 21(b)]

Body of order awarding mandamus

HABEAS CORPUS PROCEEDINGS
1. Procedural Guide

Appeal of habeas corpus orders
Petition for certificate of probable cause to appeal

2. Procedural Forms

Notice of appeal—From order denying application for writ of
habeas corpus [28 U.S.C.A. §§ 2241, 2253; Fed. R. App. P.
22(a)]

Application—For certificate of appealability—In district court
[28 U.S.C.A. § 2253; Fed. R. App. P. 22(b)]

— —In court of appeals [28 U.S.C.A. § 2253; Fed. R. App. P.
22(b)]

Certificate of appealability [28 U.S.C.A. § 2253; Fed. R. App.
P. 22(b)]

PROCEEDINGS IN FORMA PAUPERIS
1. Procedural Guide

Filing motion in district court to proceed on appeal in forma
pauperis

—Appellant’s checklist—Matters to be included in affidavit of
party desiring to proceed on appeal in forma pauperis [Fed.
R. App. P. 24(a)]

Grant of motion by district court to proceed on appeal in
forma pauperis

Denial of motion by district court to proceed on appeal in
forma pauperis; certification of lack of good faith

Dismissal of case when poverty allegation untrue or action is
frivolous or malicious

Motion in court of appeals to proceed on appeal in forma
pauperis

Motion in court of appeals to proceed on appeal or review in
forma pauperis in administrative agency proceedings

cvil
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§ 3:264 Appointment of attorney on appeal

2. Procedural Forms

§ 3:265

§ 3:266

§ 3:266.50

§ 3:267

§ 3:268

§ 3:269

§ 3:270

§ 3:271

§ 3:272

§ 3:273

§ 3:274

§ 3:275

§ 3:276

§ 3:277
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Motion and notice—For order granting leave to proceed on
appeal in forma pauperis—In district court [28 U.S.C.A.
§ 1915; Fed. R. App. P. 24(a)]

Motion—For leave to proceed on appeal in forma
pauperis—Reciting that statement of financial affairs
attached [Fed. R. App. P. 24]

Motion and notice—For leave to proceed on appeal in
forma pauperis—Supplemental Security Income (SSI)
Award attached [Fed. R. App. P. 24]

Affidavit—In support of motion for leave to proceed on
appeal in forma pauperis [28 U.S.C.A. § 1915(a); Fed. R.
App. P. 24(a)]

Verified statement—In support of motion for leave to
proceed on appeal in forma pauperis [Fed. R. App. P. 24]

Order—Granting leave to proceed on appeal in forma
pauperis—By district court [28 U.S.C.A. § 1915; Fed. R.
App. P. 24(a)]

— —Directing preparation of transcripts—By district
court [28 U.S.C.A. §§ 753(f), 1915; Fed. R. App. P. 24(a)]

— —Appointing counsel and directing preparation of
transcript—By district court [28 U.S.C.A. §§ 753(f),
1915(e)(1); Fed. R. App. P. 24(a)]

—Denying leave to proceed on appeal in forma pauperis
and certifying appeal not in good faith—By district court

Motion—For order granting leave to proceed on appeal in
forma pauperis—In court of appeals [28 U.S.C.A. § 1915;
Fed. R. App. P. 24(a)]

— —In court of appeals—Proceeding before administrative
agency or United States Tax Court [Fed. R. App. P. 14,
20, 24(b)]

Order—Granting leave to proceed on appeal in forma
pauperis—By court of appeals [28 U.S.C.A. § 1915; Fed.
R. App. P. 24(a)]

— —By court of appeals—Administrative agency or
United States Tax Court proceeding [28 U.S.C.A. § 1915;
Fed. R. App. P. 14, 20, 24(b)]

APPELLATE PROCEDURES AND
DETERMINATIONS
1. Parties

a. Procedural Guide
Standing
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§ 3:278

§ 3:279
§ 3:280
§ 3:281

§ 3:282

§ 3:283

§ 3:284

§ 3:285

Constitutional questions; intervention by United States or
state

Substitution of parties
—Public officers
Joinder and consolidation

b. Procedural Forms

Notice—Case involving constitutional question where
United States not party [28 U.S.C.A. § 2403(a); Fed. R.
App. P. 44]

—Case involves question of constitutionality of state
statute where state not party—Request that clerk certify
fact to state attorney general [28 U.S.C.A. § 2403(b)]

Suggestion of death of party to appeal [Fed. R. App. P.
43(a)]

Motion—For substitution of party—By personal
representative of deceased party [Fed. R. App. P. 43(a)]

§3:285.50 —To consolidate appeals [Fed. R. App. P. 3(b)(2)]

§ 3:286

§ 3:287
§ 3:288
§ 3:289

§ 3:290
§ 3:291

§ 3:292

§ 3:293
§ 3:294

§ 3:295

—For substitution of party—By assignee [Fed. R. App. P.
43(b)]

2. Attorneys
a. Procedural Guide

Admission and appearance of attorneys
Discipline of attorneys

b. Procedural Forms

Application for admission to the bar—United States Court of
Appeals for the Federal Circuit (CA FC Form 21)

Notice of appearance (CA2 Rules, Miscellaneous Forms)

Appearance of counsel form—United States Court of Appeals
for the Fourth Circuit

Entry of appearance and certificate of interested parties
(CA10 Appx A Form 2)

Entry of appearance—Pro se (CA10 Appx A Form 3)

Consent to have law student render service—Certification by
and on behalf of law student (CA2 form) [Second Cir. R.
46.1(e)]

Response—To rule to show cause—By attorney subject to
suspension or disbarment by court of appeals [Fed. R. App.
P. 46(b)]
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3. Filing and Service of Papers; Computation and
Extension of Time

a. Procedural Guide

§ 3:296  Filing of papers
§3:297 —Service of papers

§ 3:298 —Computation of time
§ 3:299 —Enlargement of time

b. Procedural Forms

§ 3:300 Acknowledgment of service—By counsel on whom service
made [Fed. R. App. P. 25(d)]

§ 3:301 Proof of service—Personal delivery to party’s attorney [Fed.
R. App. P. 25(c), 25(d)]

§ 3:302 —Personal delivery to responsible person [Fed. R. App. P.
25(c), 25(d)]

§ 3:303 —Service by mail; several parties served [Fed. R. App. P.
25(a), 25(c), 25(d)]

§ 3:304 Motion—For extension of time [Fed. R. App. P. 26(b)]

§ 3:305 —For reconsideration, vacation, or modification of order
extending time [Fed. R. App. P. 26(b), 27(b)]

4. Motions

a. Procedural Guide

§ 3:306 Generally

§ 3:307 Contents of motion

§ 3:308 Form of motions; number of copies

§ 3:309 Response to motion

§ 3:310 Motions for procedural orders

§ 3:311 Disposition of motions; oral argument

b. Procedural Forms

§ 3:312 Motion—General form [Fed. R. App. P. 27(a)]

§ 3:313 —Information statement (CA2 Form T-1080)

§ 3:314 —For order suspending rule to expedite proceedings [Fed. R.
App. P. 2]

§ 3:315 —For emergency action [Fed. R. App. P. 27]

§ 3:316 Response to substantive motion [Fed. R. App. P. 27(a)]

§ 3:317 Reply to response to substantive motion

§ 3:318 Motion—For reconsideration, vacation, or modification of
procedural order entered on motion [Fed. R. App. P. 27(b)]

§ 3:319 —For reconsideration of procedural order entered by court
clerk [Fed. R. App. P. 27(b)]

(©:€
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§ 3:320

§3:321
§ 3:322
§ 3:323
§ 3:324
§ 3:325

§ 3:326

§ 3:327
§ 3:328

§ 3:329
§ 3:330
§3:331
§ 3:332

§ 3:333
§3:334
§ 3:335
§ 3:336

§ 3:337
§ 3:338
§ 3:339

§ 3:340
§ 3:341

§ 3:342
§ 3:343

§ 3:344

—For review by court of appeals of action by single judge of
the court of appeals [Fed. R. App. P. 27(c)]

5. Briefs and Appendices to Briefs

a. Procedural Guide

Generally

Briefs in multiparty appeals

Brief by amicus curiae

Citation of supplemental authorities

Checklist—Matters to consider when writing, filing, and
serving appellant’s principal brief in appeal before court of
appeals

—DMatters to consider when writing, filing, and serving
appellee’s principal brief in appeal before court of appeals

Contents of briefs

—References to parties or to the record; reproduction of
statutes or rules

Corporate disclosure statement

Length of briefs

Appendices to briefs—Filing and service requirements

—Checklist—Matters for appellant to consider when
designating portions of record to be included in appendix to
briefs, and when preparing appendix, in appeal before court
of appeals

—When an appendix is not necessary

—Contents

—Designation of contents

—Alternative method of designation of contents; deferred
filing

—Arrangement of appendix; exhibits

Form of briefs and appendices

Filing and service of briefs—Time requirements

—Number of copies to be filed with court

Effect of failure to comply with rules governing briefs

b. Procedural Forms

i. Briefs of Parties
Motion—For leave to exceed page limit—By appellants [Fed.
R. App. P. 32(a)]

—For leave to file enlarged brief—By appellee [Fed. R. App.
P. 32(a)]

—To enlarge time for filing and serving brief [Fed. R. App. P.
26(b)]
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§ 3:346

§ 3:347

§ 3:348
§ 3:349
§ 3:350

§ 3:351
§ 3:352

§ 3:353
§ 3:354
§ 3:355
§ 3:356

§ 3:357

§ 3:358
§ 3:359

§ 3:360
§ 3:361
§ 3:362

§ 3:363

§ 3:364
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—For extension of time for filing and serving brief—New
counsel’s lack of familiarity with proceedings [Fed. R. App.
P. 26(b)]

Affidavit—In support of motion for extension of time for filing
and serving brief [Fed. R. App. P. 26(b), 27(a)]

—In support of motion for extension of time for filing and
serving brief—IlIness of attorney [Fed. R. App. P. 26(b),
27(a)]

— —Attorney’s trial responsibilities [Fed. R. App. P. 26(b),
27(a)]

Motion—For leave to file reply brief less than seven days
before hearing—By appellant [Fed. R. App. P. 31(a)]

Sample brief cover—Appellant’s brief [Fed. R. App. P. 32(a)]

Sample brief—For appellant [Fed. R. App. P. 28, 32]

Certificate of compliance with type-volume limitation and
typeface and type style requirements [Fed. R. App. P.
32(a)7)(C)]

Notice—Disclosure of corporate affiliations and other entities
with direct financial interest in litigation (CA4 Statement)
[Fed. R. App. P. 26.1]

Corporate disclosure statement [Fed. R. App. P. 26.1]

Adoption by one party of brief of another [Fed. R. App. P.
28(1)]

Motion—To strike part of appellee’s brief—Matters not in
record [Fed. R. App. P. 27(a), 28(b)]

—To strike appellants’ reply brief, or in the alternative for
leave to file additional brief [Fed. R. App. P. 28(c)]

—To correct brief [Fed. R. App. P. 27]

—For leave to file brief with additional authorities [Fed. R.
App. P. 28(c)]

—To dismiss appeal for failure of appellant to file brief [Fed.
R. App. P. 31(c)]

Order to show cause—Why appeal should not be dismissed
for failure of appellant to file brief [Fed. R. App. P. 31(c)]

—Why appellee should not be denied right to participate in
oral argument for failure to file brief [Fed. R. App. P. 31(c)]

Appellant’s response—To motion to dismiss appeal for failure
of appellant to file brief and appendix to briefs—With
motion for extension of time for filing same [Fed. R. App. P.
26(b), 27(a), 31(a), 31(c)]

ii. Appendix to Briefs

Agreement of parties as to contents of appendix to briefs
[Fed. R. App. P. 30(b)]
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§ 3:365

§ 3:366

§ 3:367
§ 3:368

§ 3:369

§ 3:370

§3:371

§ 3:372

§3:373

§3:374

§ 3:375
§ 3:376
§ 3:377
§ 3:378

§ 3:379
§ 3:380

§ 3:381
§ 3:382

§ 3:383
§ 3:384

Appellants’ designation of portions of record to be included in
appendix, and statement of issues presented for review
[Fed. R. App. P. 30(b)]

Appellees’ designation of additional portions of record to be
included in appendix to briefs [Fed. R. App. P. 30(b)]

Sample appendix to briefs [Fed. R. App. P. 30, 32]

Motion—For leave to defer preparation and filing of appendix
to briefs [Fed. R. App. P. 30(c)]

—For leave to defer preparation and filing of appendix to
briefs—Pending determination of motion to consolidate
[Fed. R. App. P. 30(c)]

— —Voluminousness and complexity of record [Fed. R. App.
P. 30(c)]

Appellant’s notice to appellee to advance costs of including
portions of record designated by appellee [Fed. R. App. P.
30(b)(2)]

Objection to taxation of charge in bill of costs for printing
appendix—By appellant [Fed. R. App. P. 39(d)]

Motion—That court hear appeal on original, and specified
copies of, record, transcript, and exhibits—By appellant
[Fed. R. App. P. 30(f)]

Affidavit—In support of motion to dispense with preparation
and filing of appendix—Lack of necessity for appendix—
Time and expense involved [Fed. R. App. P. 30(f)]

iii. Amicus Curiae Briefs

Consent of parties to filing of amicus curiae brief [Fed. R.
App. P. 29]

Motion—For leave to file brief as amicus curiae in support of
petition for rehearing en banc [Fed. R. App. P. 29]

—For leave to file brief as amicus curiae and for oral
argument [Fed. R. App. P. 29]

—For leave to file brief as amicus curiae and for enlargement
of time for filing same [Fed. R. App. P. 29]

Certificate of interest [Fed. R. App. P. 26.1, 29(c)]

Sample letter of amicus curiae [Fed. R. App. P. 29]

6. Prehearing Conference; Hearing and Argument
a. Procedural Guide

Prehearing conferences; preargument statements
When oral argument is allowed; submission of appeal on
briefs

Scheduling and notice of oral argument; postponement
Time allotted for oral argument
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§ 3:386
§ 3:387

§ 3:388
§ 3:389

§ 3:390
§ 3:391

§ 3:392
§ 3:393
§ 3:394
§ 3:395
§ 3:396
§ 3:397
§ 3:398

§ 3:399

§ 3:400
§ 3:401
§ 3:402
§ 3:403
§ 3:404
§ 3:405
§ 3:406

§ 3:407

§ 3:408
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Order and content or oral argument
Argument when a party does not appear
Use of physical exhibits at argument

b. Procedural Forms

Prehearing conference statement [Fed. R. App. P. 33]

Motion—For amendment of prehearing conference order
[Fed. R. App. P. 33]

Civil appeal preargument statement (CA2 Form C)

Civil appeal statement of parties and issues—Sixth Circuit
Court of Appeals (Form 6CA-53)

Statement—Of reasons why oral argument should be heard
[Fed. R. App. P. 34(a)]

Motion—For postponement of argument [Fed. R. App. P.
34(b)]

—For allowance of additional time to present oral argument
[Fed. R. App. P. 34(b)]

—For leave to participate in oral argument—By amicus
curiae [Fed. R. App. P. 29]

—For permission to participate in oral argument—By
appellee who has not filed brief [Fed. R. App. P. 31(c)]

—To strike date set for oral argument—Stipulation
submitted case for decision on briefs [Fed. R. App. P. 34(f)]

Order—Striking date set for oral argument—Stipulation
submitted case for decision on briefs [Fed. R. App. P. 34(f)]

Stipulation—To submit case for decision on briefs [Fed. R.
App. P. 34(f)]

7. Determination of Causes by Court en Banc

a. Procedural Guide

Authorization and purpose of hearing or rehearing en banc
Petition for hearing or rehearing en banc

—Poll of the court

Consideration by court sua sponte

Who may sit on court en banc

Limitation of issues

Oral argument

b. Procedural Forms

Petition—For hearing en banc [28 U.S.C.A. § 46(c); Fed. R.
App. P. 35(a), 35(b)]
—Suggesting appropriateness of hearing en banc—Erroneous

determination of issue not previously raised [28 U.S.C.A.
§ 46; Fed. R. App. P. 35]
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§ 3:409

§ 3:410

§ 3:411
§ 3:412
§ 3:413
§3:414

§ 3:415

§ 3:416
§ 3:417
§ 3:418

§ 3:419
§ 3:420

§ 3:421

§ 3:422

§ 3:423
§ 3:424

§ 3:425

§ 3:426

—For rehearing en banc [28 U.S.C.A. § 46(c); Fed. R. App. P.
35, 40]
—For rehearing en banc—Statement that panel decision

conflicts with decision of another court of appeals [Fed. R.
App. P. 35(a)]

8. Dismissal of Appeal

a. Procedural Guide

Dismissal by court order
Voluntary dismissal by stipulation or agreement
Motion for voluntary dismissal

b. Procedural Forms

Order for dismissal—For lack of jurisdiction (CA3 Rules,
Addendum A., Internal Operating Procedures § 16.3)

Order of dismissal—For lack of certification under Fed. R.
Civ. P. 54(b)—Sample language (CA3 Rules, Internal
Operating Procedures § 16.4)

Stipulation—For dismissal of appeal—In district court [Fed.
R. App. P. 42(a)]

Motion and notice—For voluntary dismissal of appeal—In
district court [Fed. R. App. P. 42(a)]

Order—Dismissing appeal—By district court—On stipulation
by parties [Fed. R. App. P. 42(a)]

— — —On motion by appellant [Fed. R. App. P. 42(a)]

Stipulation—For dismissal of appeal—In court of appeals
[Fed. R. App. P. 42(b)]

Motion—For voluntary dismissal of appeal—In court of
appeals [Fed. R. App. P. 42(b)]

9. Certification of Questions to State Court

a. Procedural Guide

Generally—Certifying questions of law

b. Procedural Forms

Motion or suggestion—To certify question or proposition of
state law to highest court of state

Application—For certification of questions of law relative to
punitive damages

Motion—For certification of question of law to highest court
of state and stay of proceedings pending state court’s
decision

Illustrative certificate—From court of appeals to highest
court of state
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§ 3:428
§ 3:429
§ 3:430
§ 3:431
§ 3:432
§ 3:433
§ 3:434

§ 3:435

§ 3:436
§ 3:437

§ 3:438

§ 3:439
§ 3:440

§ 3:441

§ 3:442

§ 3:443
§ 3:444

§ 3:445
§ 3:446
§ 3:447
§ 3:448
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—~Certifying opinion of highest court of state—By clerk of
state court

10. Judgment; Costs and Interest

a. Procedural Guide

Judgments

Interest

Costs—Who may recover costs

—Items which are taxable

—Bill of costs; objections

Damages and costs on affirmance for delay
Counsel’s liability for excessive costs

b. Procedural Forms

Judgment order—Civil cases (Internal Operating Procedures
of the United States Court of Appeals for the Third Circuit
§16.1)

Bill of costs on appeal [28 U.S.C.A. § 1920; Fed. R. App. P.
39(d)]

Bill of costs—Court of Appeals for District of Columbia [Fed.
R. App. P. 39]

—Court of Appeals for Fourth Circuit [Fed. R. App. P. 39]

11. Petition for Rehearing

a. Procedural Guide

Petition for rehearing

—Answer to petition for rehearing by a panel or en banc;
argument

—Disposition of petition for a panel rehearing

b. Procedural Forms
Motion—To extend time for filing petition for rehearing [Fed.
R. App. P. 40(a)]
Petition—For rehearing [Fed. R. App. P. 40]
Answer—To petition for rehearing [Fed. R. App. P. 40(a)]

12. Issuance and Stay of Mandate

a. Procedural Guide

Issuance of mandate

Stay of mandate pending application for certiorari
Effect and construction of mandate

Recall of mandate
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b. Procedural Forms

§ 3:449 Motion—To shorten time for issuance of mandate [Fed. R.
App. P. 41(b)]

§ 3:450 —To extend time for issuance of mandate [Fed. R. App. P.
41(b)]

§ 3:451 —To stay issuance of mandate pending application to
Supreme Court for writ of certiorari [28 U.S.C.A. § 2101(f);
Fed. R. App. P. 41(d)(2)]

§ 3:452 —To extend stay of mandate [28 U.S.C.A. § 2101(f); Fed. R.
App. P. 41(d)(2)(B)]

II. SUPREME COURT
A. GENERAL PRACTICE AND PROCEDURE

1. Jurisdiction

§ 3:453  Generally
§ 3:454  Original and appellate jurisdiction

2. Attorneys and Counselors

a. Procedural Guide

§ 3:455  Generally

§ 3:456  Argument pro hac vice

§ 3:457 Disbarment and disciplinary action
§ 3:458 Appearance of counsel

b. Procedural Forms

§ 3:459  Application for admission to practice [U.S. Sup. Ct. R. 5.2]

§ 3:460 Illustrative certificate of admission and good standing—By
clerk of highest court of state [U.S. Sup. Ct. R. 5.2]

§ 3:461 Oath or affirmation required before practice before court
[U.S. Sup. Ct. R. 5.4]

§ 3:462 Motion—To permit attorney to present oral argument pro
hac vice [U.S. Sup. Ct. R. 6.1, 6.3]

§ 3:463 —To permit foreign counsel to present oral argument pro hac
vice [U.S. Sup. Ct. R. 6.2, 6.3]

§ 3:464 Illustrative order suspending attorney and directing issuance
of rule to show cause re disbarment [U.S. Sup. Ct. R. 8]

§ 3:465 Attorney’s response to rule to show cause re disbarment [U.S.
Sup. Ct. R. 8]

§ 3:466 Illustrative order disbarring attorney [U.S. Sup. Ct. R. 8]

§ 3:467 Petition for reinstatement of attorney—Following
reinstatement by state bar
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§ 3:468

§ 3:469
§ 3:470
§3:471

§ 3:472
§3:473

§ 3:474
§ 3:475

§ 3:476
§ 3:477

§ 3:478

§ 3:479

§ 3:480
§ 3:481

§ 3:482
§ 3:483

§ 3:484

§ 3:485
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Notice of appearance [U.S. Sup. Ct. R. 9]
3. Filing and Service of Documents

a. Procedural Guide

Filing documents
—Form and content
Service of documents

b. Procedural Forms

Acknowledgment of service [U.S. Sup. Ct. R. 29.5(a)]

Certificate of service—Personal service [U.S. Sup. Ct. R. 29.3,
29.5(b)]

—Service by mail [U.S. Sup. Ct. R. 29.3, 29.5(b)]

Affidavit of service—Personal service [28 U.S.C.A. § 1746;
U.S. Sup. Ct. R. 29.3, 29.5(c)]

4. Computation and Enlargement of Time

a. Procedural Guide

Computing time periods
Applications for extensions of time periods

b. Procedural Forms

Application—For extension of time—For filing brief, motion,
appendix, or other paper—To clerk of Supreme Court [U.S.
Sup. Ct. R. 30.2 to 30.4]

— —For filing petition for writ of certiorari, jurisdictional
statement, reply brief on the merits, or petition for
rehearing—To individual justice [U.S. Sup. Ct. R. 30.3]

5. Motions and Applications

a. Procedural Guide

Motions

Checklist—Motions that must be printed [U.S. Sup. Ct. R.
21.2]

Applications to individual justices
—Stays

b. Procedural Forms

Motion—To Supreme Court—General form [U.S. Sup. Ct. R.
21.1]

Application—To individual justice of Supreme Court—
General form [U.S. Sup. Ct. R. 22]
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§ 3:486
§ 3:487
§ 3:488
§ 3:489
§ 3:490

§ 3:491

§ 3:492
§ 3:493

§ 3:494

§ 3:495

§ 3:496
§ 3:497

§ 3:498

§ 3:499

§ 3:500
§ 3:501
§ 3:502
§ 3:503
§ 3:504

Motion—To stay enforcement of judgment—In court in which
judgment rendered—By petitioner [28 U.S.C.A. § 2101]

—For stay of judgment—To judge of court whose decree or
judgment is sought to be reviewed [28 U.S.C.A. § 2101(f)]

Application—To stay enforcement of judgment—To justice of
Supreme Court—By petitioner [U.S. Sup. Ct. R. 22, 23]

Supersedeas bond—Individual [U.S. Sup. Ct. R. 23.4]

Response—Opposing motion to stay enforcement of judgment

from which appeal taken—In lower court [28 U.S.C.A.
§ 2101]

Order—Granting stay to permit application for certiorari—By
judge of lower court [28 U.S.C.A. § 2101(f)]

6. Briefs of Parties

a. Procedural Guide

Generally

Checklist—Matters to be considered in drafting brief on the
merits [U.S. Sup. Ct. R. 14, 24, 25, 34]

Time for filing
b. Procedural Forms

Motion—To enlarge or abridge time for filing brief [U.S. Sup.
Ct. R. 25.5, 30]

Brief—Cover [U.S. Sup. Ct. R. 24, 34.1]

—Illustrative tables—Case involving action by labor union
member against union [U.S. Sup. Ct. R. 24, 33.2]

Brief of appellant or petitioner—General form [U.S. Sup. Ct.
R. 24]

Brief of petitioner—Illustrative statement of summary of
argument and argument—Case involving exercise of First
Amendment rights on shopping center property [U.S. Sup.
Ct. R. 24]

7. Brief of Amicus Curiae
a. Procedural Guide

Generally; consent of parties
Time for filing

Notice

Motion for leave to file

Checklist—Matters to be considered in preparing, filing, and
serving motion for leave to file brief of amicus curiae [U.S.
Sup. Ct. R. 37]
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§ 3:505
§ 3:506
§ 3:507
§ 3:508

§ 3:509

§ 3:510

§ 3:511

§ 3:512

§ 3:513
§ 3:514
§ 3:515
§ 3:516
§ 3:517

§ 3:518

§3:519
§ 3:520

§ 3:521

CXX
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b. Procedural Forms

Consent—To filing of brief of amicus curiae [U.S. Sup. Ct. R.
371

Cover—Motion for leave to file brief amicus curiae, and brief
[U.S. Sup. Ct. R. 21, 33, 37]

Tables—For brief amicus curiae—Outline form [U.S. Sup. Ct.
R. 24, 37.5]

Motion—For leave to file brief of amicus curiae—General
form [U.S. Sup. Ct. R. 21, 37]

—For leave to file brief amicus curiae—Illustrative statement
of amicus curiae’s interest, and conclusion—Case involving
exercise of First Amendment rights on shopping center
property [U.S. Sup. Ct. R. 37]

—For leave to file brief of amicus curiae—Illustrative
statement of amicus curiae’s interest and of relevant
questions of fact and law—Case involving validity of
constitutional provision exempting school district from
personal property tax [U.S. Sup. Ct. R. 37]

Objection—To motion for leave to file brief amicus curiae
[U.S. Sup. Ct. R. 37.5]

Brief of amicus curiae—Illustrative argument in case
involving exercise of First Amendment rights on shopping
center property [U.S. Sup. Ct. R. 37]

8. Joint Appendices

a. Procedural Guide

Generally

Cost of producing appendix

Deferred preparation of appendix

Exhibits

Court may dispense with joint appendix or may enlarge or
shorten time periods

Appellant’s or petitioner’s checklist—Matters to be

considered in preparing, printing, filing, and serving
appendix to brief [U.S. Sup. Ct. R. 26, 33]

b. Procedural Forms

Statement—Costs of printing appendix [U.S. Sup. Ct. R.
26.3]

Stipulation—As to contents of joint appendix [U.S. Sup. Ct.
R. 26.2]

Designation of parts of record to be included in joint
appendix—By appellant or petitioner [U.S. Sup. Ct. R. 26.2]
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§ 3:522 Designation of additional parts of record to be included in
appendix—By appellee or respondent [U.S. Sup. Ct. R. 26.2]

§ 3:523  Stipulation—To share costs of producing appendix [U.S. Sup.
Ct. R. 26.3]

§ 3:524 Notice—Additional parts of record designated by appellee or
respondent for inclusion in appendix deemed unnecessary
for determination of issues presented—Appellee or
respondent to advance costs of including additional parts—
By appellant or petitioner [U.S. Sup. Ct. R. 26.3]

§ 3:525 Motion—To fix initial allocation of expense of printing joint
appendix—By appellee or respondent [U.S. Sup. Ct. R. 26.3]

§ 3:526 —To impose on party costs of causing matter to be included
unnecessarily in joint appendix [U.S. Sup. Ct. R. 26.3]

§ 8:527  Stipulation—To defer preparation of joint appendix [U.S.
Sup. Ct. R. 26.4]

§ 3:528 Motion—To dispense with requirement of joint appendix; to
permit case to be heard on original record [U.S. Sup. Ct. R.
26.8]

§ 3:529 —To enlarge or reduce time for filing joint appendix [U.S.
Sup. Ct. R. 26.9]

§ 3:530 Appendix—Cover [U.S. Sup. Ct. R. 26, 33.1, 34]

§ 3:531 Joint appendix—Table of contents [U.S. Sup. Ct. R. 26.5]

§ 3:532 Appendix—Illustrative docket entries in proceeding below
[U.S. Sup. Ct. R. 26.5]

9. Call and Order of the Calendar; Oral
Argument

a. Procedural Guide

§ 3:533 Call and order of calendar
§ 3:534  Oral argument

b. Procedural Forms

§ 3:535 Motion—To argue multiple cases involving same question
together as one case [U.S. Sup. Ct. R. 27.3]

§ 3:5636 —To permit divided argument by counsel [U.S. Sup. Ct. R.
28.4]

§ 3:537 Consent—To oral argument by counsel for amicus curiae
[U.S. Sup. Ct. R. 28.7]

§ 3:5638 Motion—For leave to make oral argument as amicus curiae
[U.S. Sup. Ct. R. 28.7]

§ 3:539 Response—In opposition to amicus curiae’s motion for leave
to make oral argument [U.S. Sup. Ct. R. 21.4, 28]
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§ 3:540
§ 3:541
§ 3:542
§ 3:543

§ 3:544

§ 3:545
§ 3:546
§ 3:547

§ 3:548

§ 3:549

§ 3:550
§ 3:551
§ 3:552
§ 3:553
§ 3:554

§ 3:555

§ 3:556
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10. Death of Party, and Substitution

a. Procedural Guide

Death of party
Substitution of public officer as party

b. Procedural Forms

Motion—For substitution of proper representative after death
of party [U.S. Sup. Ct. R. 35.1]

Suggestion of death of party—By other party [U.S. Sup. Ct.
R. 35.1]

Motion—To dismiss appeal or petition for certiorari, or to
vacate judgment for mootness—Failure of proper
representative of deceased party to become party—By
appellee or respondent [U.S. Sup. Ct. R. 35.1]

PROCEEDINGS IN FORMA PAUPERIS
1. Procedural Guide

Motion and supporting documents

Response

Supreme Court’s action on motion to proceed in forma
pauperis

Appointment of counsel

2. Procedural Forms

Motion—For leave to proceed in forma pauperis—By
appellant or petitioner [28 U.S.C.A. § 1915(a); U.S. Sup. Ct.
R. 39]

— —By appellant or petitioner—Leave previously granted by
another court [28 U.S.C.A. § 1915(a); U.S. Sup. Ct. R. 39]

— —By appellee or respondent [28 U.S.C.A. § 1915(a); U.S.
Sup. Ct. R. 39]

Affidavit—In support of motion for leave to proceed in forma
pauperis [28 U.S.C.A. § 1915(a); U.S. Sup. Ct. R. 39]

—In opposition to motion for leave to proceed in forma
pauperis [U.S. Sup. Ct. R. 39]

Body of order granting motion to proceed in forma pauperis
[28 U.S.C.A. § 1915; U.S. Sup. Ct. R. 39]

Motion—For appointment of attorney for indigent party [28
U.S.C.A. § 1915(e); U.S. Sup. Ct. R. 39]

PROCEDURES IN ORIGINAL ACTIONS
1. Procedural Guide

Original jurisdiction
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§ 3:557  Procedure, generally

§ 3:558 Form of pleadings and motions
§ 3:559  Parties; intervention

§ 3:560 Judgment or decree

2. Procedural Forms

§ 3:561 Cover—For motion for leave to file initial pleading, and
pleading itself [U.S. Sup. Ct. R. 17, 34]

§ 3:562 Motion—For leave to file initial pleading in original action
before Supreme Court—With supporting statement [U.S.
Sup. Ct. R. 17.3, 21]

§ 3:563 Complaint—Original action before Supreme Court—General
form [28 U.S.C.A. § 1251; U.S. Sup. Ct. R. 17]

§ 3:564  Brief—In support of motion for leave to file initial pleading
[U.S. Sup. Ct. R. 17.3]

§ 3:565  Application—For extension of time for filing brief in
opposition—By defendant [U.S. Sup. Ct. R. 17.5, 30]

§ 3:566 Response—To motion for leave to file complaint—Conceding
and requesting exercise of jurisdiction by court [U.S. Sup.
Ct. R. 17]

§ 3:567 Motion—For temporary restraining order pending
determination of action [U.S. Sup. Ct. R. 17.2; Fed. R. Civ.
P. 65]

§ 3:568 —For leave to intervene [U.S. Sup. Ct. R. 17.2; Fed. R. Civ.
P. 24]

§ 3:569 —For summary judgment [U.S. Sup. Ct. R. 17; Fed. R. Civ.
P. 56]

D. PROCEDURES ON PETITION FOR WRIT OF
CERTIORARI

1. General Considerations

§ 3:570 Cases which may be reviewed on writ of certiorari
§ 3:571 Considerations governing review on certiorari

2. Parties; Filing of Petition; Transmission of
Record

a. Procedural Guide

§ 3:572  Parties

§ 3:573 Filing and docketing of petition

§ 3:574 Time for filing petition

§ 3:575 Application for extension of time for filing
§ 3:576  Conditional cross-petitions
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§ 3:577

§ 3:578

§ 3:579

§ 3:580

§ 3:581

§ 3:582

§ 3:583
§ 3:584
§ 3:585
§ 3:586
§ 3:587
§ 3:588
§ 3:589
§ 3:590

§ 3:591
§ 3:592
§ 3:593
§ 3:594
§ 3:595

§ 3:596

§ 3:597
§ 3:598
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Certification and transmittal of record

b. Procedural Forms

Notice—To clerk of Supreme Court—Petitioner’s designation
of party believed to lack interest in outcome of petition [U.S.
Sup. Ct. R. 12.6]

— —Other party’s statement of interest in outcome of
petition [U.S. Sup. Ct. R. 12.6]

Application—For extension of time to file petition for writ of
certiorari [28 U.S.C.A. § 2101(c); U.S. Sup. Ct. R. 13.5, 22,
30.3]

Request—To clerk of court possessed of record—For

certification and transmission of all or part of record [U.S.
Sup. Ct. R. 12.7]

— —For certification and transmission of additional portions
of record—By respondent [U.S. Sup. Ct. R. 12.7]

3. Contents of Petition for Certiorari

a. Procedural Guide

Generally

Questions presented
Lists and tables
Jurisdictional basis
Statutory provisions
Statement of the case
Argument

Appendix

b. Procedural Forms

Petition for certiorari—Cover page [U.S. Sup. Ct. R. 34.1]

—Table of contents [U.S. Sup. Ct. R. 14.1(¢)]

—Table of authorities [U.S. Sup. Ct. R. 14.1(c)]

—Appendix [U.S. Sup. Ct. R. 14.1()]

—To United States Supreme Court—Outline form [28
U.S.C.A. §1254(1); U.S. Sup. Ct. R. 10 to 16, 29, 33, 34]

Illustrative petition for certiorari—To United States Court of
Appeals—School desegregation case [U.S. Sup. Ct. R. 14]

4. Briefs
a. Procedural Guide

Brief in support of petition not allowed
Brief in opposition to petition
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§ 3:599
§ 3:600
§ 3:601
§ 3:602
§ 3:603
§ 3:604
§ 3:605

§ 3:606

§ 3:607

§ 3:608
§ 3:609
§ 3:610
§ 3:611

§3:612

§ 3:613

§ 3:614
§ 3:615
§ 3:616

Reply briefs

Supplemental briefs

Distribution of petition and brief
Ruling on petition

b. Procedural Forms

Application—For extension of time to file brief in
opposition—By respondent [U.S. Sup. Ct. R. 15, 30.4]

Brief in opposition to petition for certiorari—Outline form
[U.S. Sup. Ct. R. 15, 24, 33]

—Argument and conclusion—Petition untimely filed [28
U.S.C.A. § 2101(c); U.S. Sup. Ct. R. 15, 24, 33]

Illustrative statement of case, argument, and conclusion—
Action in federal court for damages for unlawful conspiracy
in connection with sale of vessel in which summary
judgment granted below [U.S. Sup. Ct. R. 15, 24]

Illustrative argument and conclusion—Action against FCC by
disqualified radio station licensee [U.S. Sup. Ct. R. 15, 24]

PROCEDURES ON CERTIFICATION OF
QUESTION

1. Procedural Guide

Generally
Questions that may be certified
Formal requirements and procedure

2. Procedural Forms

Petition—To court of appeals to certify question to Supreme
Court [28 U.S.C.A. § 1254(2); U.S. Sup. Ct. R. 19]

Application—To Supreme Court to bring up entire record for
decision of entire matter in controversy [28 U.S.C.A.
§ 1254(2); U.S. Sup. Ct. R. 19.2]

Designation of portions of record for inclusion in joint
appendix in review by Supreme Court on certified questions
[U.S. Sup. Ct. R. 19.4, 26]

PROCEDURES ON PETITIONS FOR
EXTRAORDINARY WRITS
1. Procedural Guide

Supreme Court’s jurisdiction to issue writs
When mandamus or prohibition will issue
—Mandamus to compel compliance with mandate
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§ 3:617
§ 3:618

§ 3:619

§ 3:620
§ 3:621

§ 3:622
§ 3:623
§ 3:624
§ 3:625
§ 3:626
§ 3:627
§ 3:628
§ 3:629

§ 3:630

§ 3:631
§ 3:632
§ 3:633
§ 3:634
§ 3:635

§ 3:636
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Habeas corpus

—Effect of Antiterrorism and Effective Death Penalty Act of
1996

—Custody of prisoners in habeas corpus proceedings

Pleadings

Checklist—Petition for extraordinary writ [U.S. Sup. Ct. R.
14, 20.3 to 20.4, 34]

2. Procedural Forms

Petition—For extraordinary writ—Cover [U.S. Sup. Ct. R. 20,
34]

—For writ of prohibition and/or mandamus [28 U.S.C.A.
§ 1651(a); U.S. Sup. Ct. R. 20]

—For writ of mandamus to court of appeals [28 U.S.C.A.
§ 1651(a); U.S. Sup. Ct. R. 20]

—For writ of prohibition to district court [28 U.S.C.A.
§ 1651(a); U.S. Sup. Ct. R. 20]

—For writ of habeas corpus [28 U.S.C.A. § 2241(a), U.S. Sup.
Ct. R. 20]

Body of order to show cause—Why mandamus should not
issue [28 U.S.C.A. § 1651(a); U.S. Sup. Ct. R. 20]

—Why prohibition should not issue [28 U.S.C.A. § 1651(a);
U.S. Sup. Ct. R. 20]

Body of judgment awarding mandamus [28 U.S.C.A.
§ 1651(a); U.S. Sup. Ct. R. 20]

Writ of prohibition [28 U.S.C.A. § 1651(a); U.S. Sup. Ct. R.
20]

PROCEDURES ON APPEAL FROM THREE-
JUDGE DISTRICT COURT

1. Taking Appeal; Parties

a. Procedural Guide

Taking appeal

Parties; intervention

Certification and transmittal of record
Notice of appeal

—Checklist—Matters to be considered in preparing and filing
notice of appeal [U.S. Sup. Ct. R. 14, 18, 18.1]

b. Procedural Forms

Notice—To clerk of Supreme Court by party below having no
interest in appeal [U.S. Sup. Ct. R. 18.2]
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§ 3:637 Request—To clerk of court possessed of record—For
certification and transmission of all or part of record—By
appellant [U.S. Sup. Ct. R. 18.11]

§ 3:638 Notice of appeal—From federal court [28 U.S.C.A. § 1253,
U.S. Sup. Ct. R. 18]

2. Jurisdictional Statement

a. Procedural Guide

§ 3:639  Generally
§ 3:640 Checklist—dJurisdictional statement by appellant [U.S. Sup.
Ct. R. 14, 18.3, 34]

b. Procedural Forms

§ 3:641 Jurisdictional statement—Cover [U.S. Sup. Ct. R. 18.3, 34]
§ 3:642 —Table of cited authorities [U.S. Sup. Ct. R. 14, 18.3]

§ 3:643 —Outline form [U.S. Sup. Ct. R. 14, 18.3]

§ 3:644 —Appendices [U.S. Sup. Ct. R. 18.3]

3. Dismissing or Affirming Appeals

a. Procedural Guide

§ 3:645 Dismissal prior to or at time of docketing case
§ 3:646 Motion to dismiss or affirm after docketing

b. Procedural Forms

§ 3:647 Stipulation—For dismissal of appeal before case is docketed
[U.S. Sup. Ct. R. 18.5]

§ 3:648 Motion—To dismiss appeal before docketing case—In lower
court—By appellant [U.S. Sup. Ct. R. 18.5]

§3:649 — — —By appellee [U.S. Sup. Ct. R. 18.5]

§ 3:650 Order dismissing appeal [U.S. Sup. Ct. R. 18.5]

§ 3:651 Motion—To docket case and dismiss appeal for
nonprosecution—In Supreme Court—By appellee [U.S. Sup.
Ct. R. 18.5]

§ 3:652 —To dismiss appeal after docketing—Lack of jurisdiction
[U.S. Sup. Ct. R. 18.6]

§ 3:653 —After docketing—To dismiss appeal or to affirm judgment
[U.S. Sup. Ct. R. 18.6]

§3:6564 — —To affirm judgment on appeal [U.S. Sup. Ct. R. 18.6]

H. VETERANS, SEAMEN, AND MILITARY CASES

1. Procedural Guide
§ 3:655  Generally
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§ 3:656
§ 3:657

§ 3:658

§ 3:659
§ 3:660
§ 3:661
§ 3:662

§ 3:663

§ 3:664

§ 3:665
§ 3:666
§ 3:667
§ 3:668

§ 3:669
§ 3:670

§3:671
§ 3:672
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2. Procedural Forms

Motion—For leave to proceed as veteran [U.S. Sup. Ct. R.
40.1]

Affidavit—In support of motion for leave to proceed as
veteran [U.S. Sup. Ct. R. 40.1]

Motion—To be relieved of prepayment of fees or costs or
furnishing security therefor—By seaman [28 U.S.C.A.
§ 1916; U.S. Sup. Ct. R. 40.2]

INTEREST AND DAMAGES; COSTS
1. Procedural Guide

Interest and damages
Costs

2. Procedural Forms

Motion—For interest on affirmed judgment of federal district
court [28 U.S.C.A. § 1961; U.S. Sup. Ct. R. 42.2]

Body of motion for award of damages and/or costs for
frivolous appeal [U.S. Sup. Ct. R. 42.2]

Motion—To tax unnecessary costs against prevailing party—
Printing excessive parts of appendix [U.S. Sup. Ct. R. 26.1,
43.1]

—To assess double costs [U.S. Sup. Ct. R. 43.7]

DISPOSITION OF CAUSES
1. Rehearings

a. Procedural Guide

Generally
Petition relating to order granting or denying certiorari

b. Procedural Forms

Application—For extension of time in which to file petition
for rehearing [U.S. Sup. Ct. R. 30, 44]

Petition for rehearing—dJudgment or decision other than one
granting or denying certiorari [U.S. Sup. Ct. R. 44.1]

Petition for rehearing [U.S. Sup. Ct. R. 44.1]

Petition for rehearing—Order on petition for certiorari [U.S.
Sup. Ct. R. 44.2]

—After denial of certiorari [U.S. Sup. Ct. R. 44.2]
Body of order denying rehearing [U.S. Sup. Ct. R. 44]
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§ 3:673

§3:674
§ 3:675
§ 3:676
§ 3:677
§ 3:678
§ 3:679
§ 3:680

§ 3:681

§ 3:682

§ 3:683
§ 3:684
§ 3:685
§ 3:686

§ 3:687

2. Mandates

a. Procedural Guide
Generally

b. Procedural Forms

Stipulation—To shorten time for issuance of mandate [U.S.
Sup. Ct. R. 45.2]

—To shorten time for transmittal of judgment to lower
federal court [U.S. Sup. Ct. R. 45.2, 45.3]

Motion—To shorten or enlarge time for issuance of mandate
or transmission of judgment [U.S. Sup. Ct. R. 45.2, 45.3]

—For issuance of formal mandate—In case from federal court
[U.S. Sup. Ct. R. 45.3]

Body of final judgment—Illustrative form [U.S. Sup. Ct. R.
45]

Motion—To recall and amend mandate or judgment [U.S.
Sup. Ct. R. 45]

Opposition—To motion to recall mandate or judgment [U.S.
Sup. Ct. R. 45]

Motion—To amend judgment [U.S. Sup. Ct. R. 45]
3. Voluntary Dismissal

a. Procedural Guide
Generally

b. Procedural Forms

Stipulation—For voluntary dismissal of cause [U.S. Sup. Ct.
R. 46.1]

Motion—For dismissal of case—By appellant or petitioner
[U.S. Sup. Ct. R. 46.2]

Objection—To motion to dismiss—Inadequate provisions for
costs and damages [U.S. Sup. Ct. R. 46.2(a)]

— —All appellants or petitioners not represented by moving
party [U.S. Sup. Ct. R. 46.2(b)]

Reply—To objection that all appellants or petitioners are not
represented by moving party [U.S. Sup. Ct. R. 46.2(b)]

Table of Laws and Rules

Correlation Table
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Volume 3

CHAPTER 4. ARBITRATION

I. SCOPE OF FEDERAL ARBITRATION ACT (FAA)

§4:1 Generally

§4:2 Basis of federal court jurisdiction

§4:3 Particular claims as within coverage of FAA

§4:4 Exemption of certain employment contracts from coverage of
FAA

§ 4:5 Removal

§4:6 Governing law; preemption of state law

§4:7  Applicability of Federal Rules of Civil Procedure

§4:8 —Discovery and depositions

§4:9 Declaratory relief

§4:10 Injunctive relief—To preserve the status quo pending

arbitration
§4:11 —Staying arbitration proceedings
§4:12 — —Appeal of order granting or denying injunction

§4:13 Motion practice

§4:14 Arbitration as defense

§ 4:15 Court-referred arbitration

§4:16 —Arbitration proceedings

§4:17 —Arbitration award and judgment; trial de novo
§4:18 Appeal of district court orders and decisions
§4:19 State aspects

II. STAY OF PROCEEDINGS PENDING
ARBITRATION

A. PROCEDURAL GUIDE

§ 4:20 Application for stay

§4:21 —Applicant’s checklist—Drafting motion for stay under 9
U.S.C.A. § 3 of proceedings pending arbitration

§ 4:22 Necessity of agreement in writing to arbitrate

§ 4:23 Default in proceeding with arbitration; waiver of right to
arbitrate

§4:24 —Necessity of prior arbitration demand

§ 4:25 What actions may be stayed

§ 4:26 —State actions

§ 4:27 Stay as to nonparties to arbitration agreement
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§ 4:28
§ 4:29

B.

§ 4:30
§ 4:31
§ 4:32

§ 4:33

§ 4:34

§ 4:35

§ 4:36

§ 4:37

§$ 4:38
§4:39
§ 4:40

§ 4:41

Vacating stay of proceedings
Appeal of order granting or denying stay

PROCEDURAL FORMS

Motion and notice—For stay of action pending arbitration [9
U.S.C.A. § 3; Fed. R. Civ. P. 5, 7(b)]

Motion—For stay of action pending arbitration—Plaintiff
contends issue non-arbitrable [9 U.S.C.A. § 3]

—PFor stay of action pending arbitration and to compel
arbitration [9 U.S.C.A. §§ 3, 4]

Affidavit—In support of motion for stay pending arbitration—
Refusal of plaintiff to abide by contractual obligation to
arbitrate [9 U.S.C.A. § 3]

— —Project not abandoned and right to arbitration not waived
[9 U.S.C.A. §3]

Order to show cause—Why state court proceedings should not
be stayed and arbitration compelled [9 U.S.C.A. § 4; 28
U.S.C.A. § 2283]

Order—Staying action and compelling arbitration [9 U.S.C.A.
§§ 3, 4]

—Staying action in state court pending arbitration—Enjoining
respondent from proceeding in state court until arbitration
completed [28 U.S.C.A. § 2283]

—Denying stay of action pending arbitration—Action pending
in another United States district court [9 U.S.C.A. § 3]

— —Defendant in default in proceeding with arbitration by
participation in damage suit [9 U.S.C.A. § 3]

— —Defendant waived right to arbitration by suing plaintiff’s
insurer [9 U.S.C.A. § 3]

—Vacating stay of proceedings pending arbitration—Delay in
enforcing arbitration [9 U.S.C.A. § 3]

III. SUITS TO COMPEL ARBITRATION
A. PROCEDURAL GUIDE

§ 4:42
§ 4:43

§ 4:44
§ 4:45

§ 4:46
§ 4:47

Petition to compel arbitration

—Petitioner’s checklist—Drafting petition under 9 U.S.C.A. § 4
for order compelling arbitration

—Notice of petition; service of notice

Compelling arbitration in admiralty proceedings begun by
libel and seizure of vessel or property

Jurisdiction to enforce arbitration agreement
—Particular bases of jurisdiction
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§4:48
§ 4:49
§ 4:50
§ 4:51
§ 4:52
§4:53

§ 4:54
§ 4:55
§ 4:56

§ 4:57

§ 4:58

§ 4:59
§ 4:60
§ 4:61

§ 4:62

§ 4:63

§ 4:64
§ 4:65

$ 4:66
§ 4:67

§ 4:68

CcxXxxii

FeEDERAL PrROCEDURAL ForMS

Disposition of petition to compel arbitration

—dJury trial

—Determination of arbitrability

—Defenses

Venue of arbitration proceedings compelled

Appeal of order granting or denying petition to compel
arbitration

PROCEDURAL FORMS

Petition or application—For order compelling arbitration [9
U.S.C.A. §4]

—For order compelling arbitration—Court action filed against
petitioner by respondent [9 U.S.C.A. § 4]

— —Refusal of respondent to participate in selection of third
arbitrator as required by arbitration clause [9 U.S.C.A. § 4]
—For order compelling arbitration and enjoining interference
with status quo pending completion of arbitration [9 U.S.C.A.

§4; 28 U.S.C.A. § 1332]

Complaint, petition, or declaration—For order directing
arbitration to proceed according to provisions of contract—
Request for injunctive relief to preserve status quo pending
arbitration [9 U.S.C.A. § 4; 28 U.S.C.A. § 1332]

—For immediate arbitration—Or injunctive relief pending
arbitration [29 U.S.C.A. § 185]

—Breach of contract and specific performance of agreement to
arbitrate [29 U.S.C.A. § 185; 28 U.S.C.A. § 1331]

Notice of application—For order compelling arbitration [9
U.S.C.A. § 4; Fed. R. Civ. P. 6(c)]

Affidavit—In support of application for order compelling
arbitration—Issues referable to arbitration—Refusal of
plaintiff to arbitrate—Action removed to federal court [9
U.S.C.A. §4]

Motion to compel arbitration—No waiver of right to demand
arbitration

Motion to compel arbitration and for stay pending arbitration

Answer—Defense of laches in filing petition to compel
arbitration [9 U.S.C.A. § 4]

—Defense—Agreement to arbitrate procured by fraud [9
U.S.C.A. §4]

— —Issue in dispute intended to be withheld from arbitration
[9 US.CA. §4]

— —Issue in dispute intended to be withheld from

arbitration—Petitioner failed to perform threshold acts [9
U.S.C.A. §4]
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§ 4:69
§ 4:70
§4:71
§ 4:72

§4:73

§4:74

§ 4:75

§4:76

§ 4:77
§4:78

§4:79
§ 4:80

§4:81
§ 4:82

§ 4:83

§ 4:84

—Denial—Refusal to arbitrate [9 U.S.C.A. § 4]

— —Refusal to appoint arbitrator [9 U.S.C.A. § 4]

Demand for trial by jury—Making of arbitration agreement or
failure to perform thereunder at issue [9 U.S.C.A. § 4]

Order—Directing parties to proceed to arbitration [9 U.S.C.A.
§ 41

—Compelling arbitration—Denying injunction against
prosecution of another action, based on the same contract, in
another United States District Court [9 U.S.C.A. §§ 3, 4]

—Directing parties to proceed to arbitration—Directing
respondent to file answer to demand for arbitration—Denying
motion to dismiss action [9 U.S.C.A. § 4]

—Compelling arbitration and enjoining interference with
status quo pending completion of arbitration [9 U.S.C.A. § 4;
Fed. R. Civ. P. 65(d)]

—Directing that issue of making of agreement to arbitrate or
failure to perform thereunder be summarily tried by court
without jury [9 U.S.C.A. § 4]

—Denying petition for order compelling arbitration—Invalid
arbitration agreement [9 U.S.C.A. §§ 2, 4]

— —Issue not within scope of arbitration agreement [9
U.S.C.A. §4]

— —Laches in bringing action [9 U.S.C.A. § 4]

— —No written arbitration agreement—Hearing by court [9
U.S.C.A. §4]

— —No failure to comply with arbitration agreement—
Hearing by court [9 U.S.C.A. § 4]

—Referring issue of making of arbitration agreement or
failure to perform thereunder to jury [9 U.S.C.A. § 4]

—Directing parties to proceed with arbitration—After jury
finding as to making of arbitration agreement and default
thereunder [9 U.S.C.A. § 4]

—Denying petition for order compelling arbitration and
dismissing proceeding—dJury finding that no written
arbitration agreement was made or that there was no default
in proceeding thereunder [9 U.S.C.A. § 4]

IV. ARBITRATION PROCEEDINGS

A.

§ 4:85
§ 4:86

§ 4:87

PROCEDURAL GUIDE

Arbitration proceedings in general

Initiation of arbitration by demand under contract; answer
and counterclaim

Initiation of arbitration by submission
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§ 4:88
§ 4:89
§ 4:90
§ 4:91
§ 4:92
§ 4:93
§ 4:94
§ 4:95
§ 4:96
§ 4:97
§ 4:98
§ 4:99
§ 4:100

§ 4:101
§ 4:102

§4:103
§ 4:104
§ 4:105
§ 4:106
§ 4:107
§ 4:108

§ 4:109

§ 4:110
§4:111
§4:112

§4:113

CXXXIV
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Changes of claim

Appointment of arbitrator

—Petitioner’s checklist—Drafting application under 9
U.S.C.A. § 5 for appointment of arbitrator by court

Administrative conference, preliminary hearing, and
mediation conference

Discovery

Fixing locale of hearing; notice of hearing

Postponement of hearing; waiver of oral hearing

Representation at hearing

Attendance at hearing; effect of absence of party or
representative

Conduct and order of hearing

—Evidence and witnesses

—Subpoena of witnesses and papers

Expedited procedures

Closing and reopening of hearing

Award of arbitrator

PROCEDURAL FORMS

Demand for arbitration—Commercial arbitration form
(American Arbitration Association Form C2)

—Construction industry form (American Arbitration
Association Form CI2)

—Employment form (American Arbitration Association Form
E2)

Minnesota petition for no-fault arbitration with filing
instructions (American Arbitration Association Form)

New York motor vehicle no-fault insurance law arbitration
request form (American Arbitration Association Form AR)
Petition—For appointment of arbitrator by court—Failure of

respondent to appoint arbitrator [9 U.S.C.A. § 5]

—For commencement of new arbitration—For order
requiring appointment of new arbitration panel—Vacancy in
existing panel caused by death of arbitrator [9 U.S.C.A. § 5]

Notice of removal—To federal court—By defendant [9
U.S.C.A. §§ 1, 2, 203, 205; 28 U.S.C.A. §§ 1391, 1446]

Notice of application—To obtain court appointment of
arbitrator [9 U.S.C.A. § 5; Fed. R. Civ. P. 6(c)]

—For commencement of new arbitration and appointment of
new arbitration panel [9 U.S.C.A. § 5]

Order—Appointing arbitrator—Failure of arbitration
agreement to provide for selection or failure of respondent
to make appointment [9 U.S.C.A. § 5]
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§4:114 Subpoena (American Arbitration Association Form G9)

§4:115 Subpoena duces tecum (American Arbitration Association
Form G10)

§4:116 Summons or subpoena duces tecum—Issued by arbitrators [9
U.S.C.A. §7]

§4:117 Petition—For order compelling witness to attend arbitration
hearing—By arbitrators [9 U.S.C.A. § 7]

§4:118 —For order compelling witness to obey subpoena duces
tecum—By party to arbitration [9 U.S.C.A. § 7]

§4:119 Notice of application—For order to obey summons or
subpoena duces tecum issued by arbitrator [9 U.S.C.A. § 7]

§4:120 Order—To show cause why witness should not testify before
arbitrators or be punished for contempt [9 U.S.C.A. § 7]

§4:121 —Directing witness to appear before arbitrators to testify [9
U.S.C.A. §7]

§4:122 —Denying motion to vacate and quash subpoena duces
tecum—Records material to arbitrators’ inquiry [9 U.S.C.A.
§ 7; Fed. R. Civ. P. 45(b)]

§4:123 Petition—For order staying arbitration [9 U.S.C.A. §§ 1 to 16]

§ 4:124 —For order of attachment in aid of arbitration [28 U.S.C.A.
§§ 1331, 1332, 1391; 9 U.S.C.A. §§ 203, 204]

§4:125 Complaint—In aid of arbitration

V. SUITS TO CONFIRM ARBITRAL AWARDS

A. PROCEDURAL GUIDE

§ 4:126  Application to confirm award

§ 4:127 —Time for seeking confirmation

§4:128 —Notice of application; service of notice

§ 4:129  Jurisdiction; necessity of agreement for entry of judgment

§4:130 Venue

§4:131 Role of court in confirmation proceedings

§ 4:132 Raising objections to confirmation

§4:133 Papers to be filed with order; enforceability of judgment on
order; appeal of order confirming or denying confirmation

B. PROCEDURAL FORMS
§4:134 Application—For order confirming award [9 U.S.C.A. § 9]

§4:135 Petition or application—For order confirming award—
Seeking costs of action [9 U.S.C.A. § 9]

§4:136 — —Seeking prejudgment interest [28 U.S.C.A. § 1332; 9
U.S.C.A. §9]

§4:136.50 — —No grounds for vacating modifying, or correcting an

arbitration award [9 U.S.C.A. § 9]

CXXXV



FeDERAL PrROCEDURAL FoRrRMS

§4:137 Complaint—To enforce arbitration award—Diversity of
citizenship [9 U.S.C.A. § 9]
§4:138 —For judgment on arbitration award [29 U.S.C.A. § 185; 9
U.S.C.A. §9]
§4:139 Notice of application—For order confirming award—
Initiating confirmation proceeding [9 U.S.C.A. § 9]
§ 4:140 Notice of petition or application—For order confirming
award [9 U.S.C.A. § 9]
§4:141 Affidavit—In support of application to confirm award [9
U.S.C.A. §9]
§4:142 Motion and notice—For order confirming award and
directing entry of judgment—In pending action [9
U.S.C.A. §§9, 13]
§4:143 Order—To show cause why award should not be
confirmed—Granted after granting of order to show
caﬁlse why award should not be vacated [9 U.S.C.A. §§ 9,
10
§4:144 —Confirming award [9 U.S.C.A. § 9]
§ 4:145 —Confirming award—Denying motion to vacate [9
U.S.C.A. §9]
§ 4:146 Judgment—Confirming award [9 U.S.C.A. § 13]
§4:147 —Confirming award—As clarified [9 U.S.C.A. § 13]
§4:148 —Confirming several awards [9 U.S.C.A. § 13]
VI. SUITS TO VACATE, MODIFY, OR CORRECT
ARBITRAL AWARDS
A. PROCEDURAL GUIDE
§4:149 Application for vacation, modification, or correction of award
§ 4:150 —Petitioner’s checklist—Drafting application under 9
U.S.C.A. § 10 to vacate arbitrator’s award
§4:151 Service of notice to vacate, modify, or correct award
§ 4:152  Jurisdiction and venue; scope of judicial review; burden of
proof; necessity of hearing
§4:153 Stay of proceedings to enforce award
§ 4:154 Rehearing after vacation of award
§ 4:155 Remand for clarification
§ 4:156 Papers to be filed with order modifying or correcting award,;
enforceability of judgment; appeal of order vacating,
modifying, or correcting award
B. PROCEDURAL FORMS
1. Vacation of Award
§ 4:157 Application and notice—To vacate arbitrator’s award—No
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action pending [9 U.S.C.A. § 10]
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§ 4:158
§ 4:159
§ 4:160
§ 4:160.50
§ 4:160.60

§ 4:160.70
§4:161

§ 4:162

§4:163

§ 4:164

§ 4:165

§ 4:166
§ 4:167
§ 4:168

§ 4:169

§ 4:170
§4:171

§ 4:172
§ 4:173

§4:174

CONTENTS

Application—To vacate arbitrator’s award—Imperfect
execution of powers by arbitrator—Action pending [9
U.S.C.A. § 10(a)4)]

Petition—To vacate portion of arbitration award

—To partially vacate arbitration award—Class action [9
U.S.C.A. §§1etseq.;9US.CA. §10; 28 US.C.A. §1332]

Motion—To vacate arbitration award [9 U.S.C.A. §§ 1 et
seq.; 9 U.S.C.A. §10; 28 U.S.C.A. §1332]

—To vacate arbitration award—Arbitrator improperly
exceeded powers [9 U.S.C.A. §§9, 10]

— —Misconduct of arbitrator [9 U.S.C.A. § 10(a)(3), (a)(4)]

Complaint—To vacate or modify arbitration award [29
U.S.C.A. §§ 152, 185; 28 U.S.C.A. §§ 1331, 1337]

—To vacate supplemental arbitration award [45 U.S.C.A.
§ 151]

Application—Allegation—Award on rehearing can be
made within time specified in agreement for making
award [9 U.S.C.A. § 10(b)]

Answer—Allegation—Arbitration award must be vacated
where arbitrator exceeded powers—Failure to arbitrate
all disputes

Cross-motion—To remand arbitrator’s award for
clarification—On motion to vacate [9 U.S.C.A. §8 10(a)(4)
to 10(b)]

Order—To show cause—On motion to vacate arbitrator’s
award [9 U.S.C.A. § 10]

—Vacating award—Denying motion to confirm [9 U.S.C.A.
§ 10]

— —Directing rehearing by arbitrators [9 U.S.C.A.
§ 10(b)]

—Remanding arbitrator’s award for clarification [9
U.S.C.A. §§ 10(a)(4) to 10(b)]

2. Modification or Correction of Award

Application—To modify arbitration award [9 U.S.C.A. §§ 11,
12]

—Allegation—Misdescription of property in award [9
U.S.C.A. § 11(a)]

— —Miscalculation of figures in award [9 U.S.C.A. § 11(a)]

Order—Staying proceedings to enforce award—On motion to
modify or correct award [9 U.S.C.A. § 12]

—Modifying arbitration award [9 U.S.C.A. §§ 11, 13]
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§4:175
§4:176
§4:177
§4:178
§4:179
§4:180
§ 4:181
§ 4:182
§4:183

§4:184
§4:185
§4:186
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§4:188

§ 4:189
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FOREIGN ARBITRAL AWARDS

PROCEDURAL GUIDE

1. Enforcement of Agreements and Awards Under
the Convention on Recognition and
Enforcement of Foreign Arbitral Awards

General considerations

Scope of convention and implementing legislation

Effect of convention on other treaties

Jurisdiction

Venue

Removal of causes from state courts

Reference to or stay pending arbitration

Compelling arbitration; appointment of arbitrators

—Appeal of order granting or denying application to compel
arbitration

Recognition and enforcement of arbitral awards—Generally

—Application for confirmation of arbitral award

—Grounds for refusal of recognition and enforcement; burden
of proof

2. Enforcement of Agreements and Awards Under
Other Conventions and Treaties

Inter-american convention on international commercial
arbitration

Convention on the settlement of investment disputes between
states and nationals of other states

PROCEDURAL FORMS

Petition or application—For order compelling arbitration
between domestic corporation and foreign corporation [9
U.S.C.A. § 206]

—For order confirming foreign arbitral award [9 U.S.C.A.

§ 207]

—For order confirming foreign arbitral award—Seeking costs
and attorney’s fees associated with petition [9 U.S.C.A.
§§ 201, 204, 207, 301, 302; 28 U.S.C.A. § 1391]

Notice of application—For order under 9 U.S.C.A. §§ 201 et
seq

Answer—Defense—Petition for confirmation not filed within

three-year period after foreign arbitral award made [9
U.S.C.A. § 207]
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§4:194 Order—Confirming foreign arbitral award [9 U.S.C.A. § 207]
§4:195 Order and judgment—Confirming foreign arbitral award—

Enforcing foreign judgment—Denying counterclaim [9
U.S.C.A. § 207]

CHAPTER 5. ARMED FORCES, CIVIL
DISTURBANCES, AND NATIONAL DEFENSE

I. SELECTIVE SERVICE ACT PROCEEDINGS

A. PROCEDURAL GUIDE

§5:1 Introduction

§5:2 Selective Service System

§ 5:3 Proceedings before local board

§ 5:4 Appeal to district appeal board

§5:5 Appeal to president

§ 5:6 Denial of educational benefits for failure to meet registration
requirements; notice and hearing requirements

§ 5:7 Processing in-service conscientious objector claims

§ 5:8 Judicial review

§5:9 —Habeas corpus relief for conscientious objectors

B. PROCEDURAL FORMS

§5:10 Motion—To dismiss indictment charging defendant with
refusal to register [50 App. U.S.C.A. § 453; Fed. R. Crim. P.
12]

§5:11 —To dismiss prosecution’s appeal of dismissal of indictment
for induction order violation—Double jeopardy as defense [18
U.S.C.A. § 3731, 50 App. U.S.C.A. § 462(a); Fed. R. App. P.

217]

§5:12 —To arrest judgment—In prosecution for failure to submit to
military induction [50 App. U.S.C.A. § 456(a)(1); Fed. R.
Crim. P. 34]

§5:13 —For judgment of acquittal—In prosecution for refusal to

submit to military induction [50 App. U.S.C.A. § 462(a); 32
C.F.R. §§1636.1 to 1636.10; Fed. R. Crim. P. 29]

§5:14 Statement—Of conscientious objector—Concerning counseling
designation [50 App. U.S.C.A. § 456())]

§5:15 Petition—For writ of habeas corpus—For release—Application
for discharge on grounds of conscientious objection denied [28
U.S.C.A. §§ 2241, 2242; 50 App. U.S.C.A. § 456())]

§5:16 — — —Application for discharge on grounds that conscientious

objection not processed—By next friend of petitioner [28
U.S.C.A. §§ 2241, 2242; 50 App. U.S.C.A. § 456())]
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§5:17
§ 5:18
§5:19
§5:20

§5:21

§ 5:22
§ 5:23
§ 5:24

§5:25

§5:26

§ 5:27

§ 5:28

§ 5:29

§ 5:30
§ 5:31
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— — —Parent seeking military discharge of minor-enlistee [10
U.S.C.A. §1170, 28 U.S.C.A. §§ 2241, 2242]

— — —Improper classification of inductee [28 U.S.C.A.

§§ 2241, 2242]

—For injunction—Preinduction review of classification

—For writ of habeas corpus—For release—From armed
services—After induction under protest [28 U.S.C.A. §§ 2241,
2242]

Allegation in petition—For writ of habeas corpus—
Conscientious objector [28 U.S.C.A. §§ 2241, 2242; 50 App.
U.S.C.A. § 456()]

— —Claim for exemption as minister of religion [28 U.S.C.A.
§§ 2241, 2242; 50 App. U.S.C.A. § 456(g)]

— —Claim for deferment—Parents dependent on petitioner
[28 U.S.C.A. §§ 2241, 2242; 50 App. U.S.C.A. § 456(h)(2)]

Affidavit—In support of claim of conscientious objector [50
App. U.S.C.A. § 456()]

—By father—In support of claim of deferment because of
petitioner’s dependent parents [28 U.S.C.A. §§ 2241, 2242; 50
App. U.S.C.A. § 456(h)(2)]

Return—To writ of habeas corpus—Petitioner lawfully
selected and inducted into armed forces [28 U.S.C.A. §§ 2241,
2243; 50 App. U.S.C.A. § 456(h); Fed. R. Civ. P. 81(a)(4)]

Order—To show cause why habeas corpus to release inductee
should not be granted—To restrain removal from jurisdiction
pending hearing [28 U.S.C.A. §§ 2241, 2243; Fed. R. Civ. P.
81(a)(4)]

—To show cause why writ of habeas corpus to release inductee
should not be granted—To restrain removal from jurisdiction
pending hearing—Inductee claiming conscientious objector
deferment [28 U.S.C.A. §§ 2241, 2243; Fed. R. Civ. P.
81(a)(4)]

Judgment—Granting injunction—Restraining enforcement of
order to report for induction—Reopening of classification

—Ordering discharge of military person from service

Writ of permanent injunction—Restraining enforcement of
order to report for induction—Reopening of classification

II. COURT-MARTIAL PROCEEDINGS
A. PROCEDURAL GUIDE

§ 5:32
§5:33

cxl

1. Overview

Introduction; constitutional authority
Statute of limitations
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§5:34

§5:35
§ 5:36
§ 5:37
§ 5:38

§5:39
§ 5:40
§ 5:41
§ 5:42
§5:43
§ 5:44
§ 5:45
§ 5:46
§ 5:47
§ 5:48
§5:49
§ 5:50
§ 5:51
§ 5:52
§ 5:53

§ 5:54
§ 5:55
§ 5:56
§ 5:57
§ 5:58
§ 5:59
§ 5:60
§ 5:61
§ 5:62
§5:63
§ 5:64
§ 5:65
§ 5:66

Former jeopardy
2. Jurisdiction of Court-Martial

Introduction

Military status of individual charged

Compliance with induction formalities

Jurisdiction of one armed force over members of another
armed force

3. Review by Courts of Criminal Appeals

Introduction

Jurisdiction

Scope of review

Place for filing papers

Signing of papers

Qualifications and conduct of counsel

Request for appellate defense counsel

Retention of civilian counsel

Notice of appearance of counsel

Assignment of errors; briefs

Oral arguments

Motions

Decision and action on case

Notice of decision

Checklist—Principal checkpoints relating to jurisdiction of,
and procedural steps involved in proceedings in, United
States Court of Criminal Appeals

4. Review by Court of Appeals for the Armed
Forces

Jurisdiction

Scope of review

Process

Qualifications and conduct of counsel
Entry of appearance and withdrawal by counsel
Assignment of counsel

Pleadings

Methods of appeal

Petition for extraordinary relief
Writ appeal petition

Petition for new trial

Time requirements

Briefs

exli
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§5:71
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§5:73
§5:74
§5:75
§5:76
§ 5:77
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§5:79
§ 5:80
§ 5:81
§ 5:82
§ 5:83
§ 5:84
§ 5:85

§ 5:86
§ 5:87

§ 5:88

exlii
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Motions

Service

Hearing

Decision and action on case

Petition for reconsideration

Checklist—Principal checkpoints relating to jurisdiction of,
and procedural steps involved in proceedings in, United
States Court of Appeals for the Armed Forces

5. Civilian Court Review

Introduction

Scope of collateral review

—Pending court-martial proceedings

—Habeas corpus relief

Petitioner’s checklist—Matters to be considered in drafting
application for writ of habeas corpus from federal district

court to review validity of prisoner’s confinement imposed by
court-martial [28 U.S.C.A. §§ 2241(c)(1), 2242]

PROCEDURAL FORMS

1. Initial Court-Martial Proceedings

Subpoena—In court-martial of United States (DD Form 453)
[RCM 703(e)(2)]

Warrant of attachment—In court-martial of United States (DD
Form 454) [10 U.S.C.A. §§ 846, 847]

Travel order—In court-martial of United States (DD Form
453-1) [10 U.S.C.A. § 847; 28 U.S.C.A. § 1821]

Investigating officer’s report—In court-martial of United
States (DD Form 457) [RCM 405]

Charge sheet—In court-martial of United States (DD Form
458)

Record of trial by summary court-martial (DD Form 2329)

Interrogatories and deposition (DD Form 456)

Record of trial—In court-martial of United States (DD Form
490)

Court-martial data sheet (DD Form 494)

Confinement Order—In Court-Martial of United States (DD
Form 2707)

2. Review by Courts of Criminal Appeals

Waiver/withdrawal—Of appellate rights in general and special
courts-martial subject to review by Court of Criminal Appeals
[RCM 1110(d)]
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§ 5:89

§ 5:90

§ 5:91

§ 5:92

§5:93

§5:94

§5:95

§ 5:96

§ 5:97

§5:98

§ 5:99

§ 5:100

Direction for review—In United States Courts of Criminal
Appeals [Court of Criminal Appeals Rule 2(a)(2)]

Assignment of errors and brief—On behalf of accused [32
C.F.R. § 150.15; Court of Criminal Appeals Rule 15]

3. Review by Court of Appeals for the Armed
Forces

Petition—For grant of review of decision by Court of Appeals
for the Armed Forces—Filed by counsel for appellant
(official form) [10 U.S.C.A. § 867(a)(3); U.S. Court of Appeals
for the Armed Forces, Rules 18(a)(1), 20(b)]

—For grant of review of decision of Court of Criminal
Appeals—Filed personally by appellant (official form) [10
U.S.C.A. § 867(a)(3); U.S. Court of Appeals for the Armed
Forces, Rules 18(a), 20(a)]

Certificate—For grant of review (official form) [10 U.S.C.A.

§ 867(a)(3); U.S. Court of Appeals for the Armed Forces,
Rules 18(a)(2), 22(a)]

Form to be filed—In mandatory review case (official form) [10
U.S.C.A. § 867(a)(3); U.S. Court of Appeals for the Armed
Forces, Rules 18(a)(3), 23(a)]

Petition—For extraordinary relief under All Writs Act or for
review of Court of Criminal Appeals decision on application
for extraordinary relief (Official Form) [10 U.S.C.A.

§ 867(a)(3), 28 U.S.C.A. § 1651; U.S. Court of Appeals for
the Armed Forces, Rule 28]

—For writ of habeas corpus—For release from confinement
pending appeal of court-martial conviction—Extraordinary
relief under All Writs Act [10 U.S.C.A. § 867(a)(3); 28
U.S.C.A. §1651; U.S. Court of Appeals for the Armed
Forces, Rule 28]

—For writ of coram nobis in aid of court’s past jurisdiction—
Jurisdictional defect not apparent from record on prior
review [10 U.S.C.A. § 825(c)(1); 28 U.S.C.A. § 1651; U.S.
Court of Appeals for the Armed Forces, Rules 18(b), 27]

—PFor writ of prohibition to enjoin improper Article 32
investigation—Request for extraordinary relief under All
Writs Act [10 U.S.C.A. §§ 832, 839; 28 U.S.C.A. § 1651(a);
U.S. Court of Appeals for the Armed Forces, Rules 18(b), 27]

Assignment of errors—By accused—In case where review is
mandatory—Evidentiary errors [10 U.S.C.A. § 867(a)(1);
U.S. Court of Appeals for the Armed Forces, Rule 23]

Brief—By appellant, appellee, or petitioner (official form) [10
U.S.C.A. § 867(a); U.S. Court of Appeals for the Armed
Forces, Rule 24(a)]
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§5:101

§ 5:102

§5:103

§5:104

§ 5:105

§ 5:106

§ 5:107

§5:108

§5:109

FeEDERAL PrROCEDURAL FoRrRMS

Petition for reconsideration [10 U.S.C.A. § 867; U.S. Court of
Appeals for the Armed Forces, Rule 32]

Certificate—Of filing and service [U.S. Court of Appeals for
the Armed Forces, Rule 39]

4. Civilian Court Review

Complaint—To enjoin national guardmember’s court-martial
and order to active duty for disobeying unconstitutional
anti-wig regulation [28 U.S.C.A. § 2284; 42 U.S.C.A. § 1983;
Fed. R. Civ. P. 57, 65(a), 65(b), 65(c)]

—For mandatory injunction for substitution of honorable
discharge for invalid, punitive court-martial ordered
discharge

Motion—For temporary restraining order—To restrain
enforcement of anti-wig regulation against reservist while
attending regularly scheduled drill assemblies [28 U.S.C.A.
§ 1331(a); 42 U.S.C.A. § 1983; Fed. R. Civ. P. 65(a), 65(b)]

Return—To order to show cause why writ of habeas corpus
should not issue—By custodian of prisoner sentenced by
court-martial—Justifying sentence [28 U.S.C.A. §§ 2241,
2243; Fed. R. Civ. P. 81(a)(4)]

Writ of injunction—To enjoin enforcement of anti-wig
regulation against Air National Guardmember [Fed. R. Civ.
P. 65]

Judgment—Declaring military anti-wig regulation invalid as
to reservist or national guardmember—Provision for
permanent injunction [28 U.S.C.A. §§ 2201, 2202; Fed. R.
Civ. P. 65(d)]

—Discharging service member from military restraint under
constitutionally invalid conviction by court-martial [28
U.S.C.A. §§ 2241(c)(2), 2242; Fed. R. Civ. P. 54(a), 58]

III. DEROGATORY AND PUNITIVE MILITARY
DISCHARGES

A. PROCEDURAL GUIDE

§5:110
§5:111
§5:112

B.

§5:113

cxliv

Introduction
Exhaustion of military remedies
—Mandamus proceedings

PROCEDURAL FORMS

Complaint—For declaratory and injunctive relief—To vacate
officer’s invalid administrative discharge [28 U.S.C.A.
§§ 1331, 2201; Fed. R. Civ. P. 57]
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§5:114

§5:115

§ 5:116

— —To reinstate plaintiff as officer in United States Armed
Forces—Discharge under other than honorable conditions
[28 U.S.C.A. §§ 1331, 2201, 2202; Fed. R. Civ. P. 57]

Petition—For writ of mandamus—Directing secretary of navy
to comply with mandate of court and to consider petitioner’s
application for upgraded discharge [28 U.S.C.A. § 1651; Fed.
R. App. P. 21(a); Fed. R. Civ. P. 60(b)(2)]

Answer—Defense against suit for declaratory and injunctive
relief—From alleged invalid discharge imposed by court-
martial [28 U.S.C.A. §§ 2201, 2202; Fed. R. Civ. P. 12(b),
12(c), 12(h), 57, 65]

IV. DISABILITY RETIREMENT STATUS AND PAY

§5:117
§5:118
§5:119
§5:120
§5:121

§5:122

Retirement or separation for physical disability

Full and fair hearing requirement

Boards of review

Judicial review

Complaint—For mandatory injunction in nature of
mandamus compelling recognition of servicemember’s right
to retirement status and pay [10 U.S.C.A.
§§ 1201(b)(3)(B)(ii), 1552; 28 U.S.C.A. §§ 1346(a), 1361]

—For declaratory and injunctive relief and petition for writ
of mandamus—Compelling recognition of rank to which
servicemember should have been promoted [5 U.S.C.A.
§§ 701, 702, 703, 706; 28 U.S.C.A. §§ 1331, 1391, 1651, 2201
to 2202; 10 U.S.C.A. § 1552]

V. CORRECTION OF MILITARY RECORDS

A.

§5:123
§5:124
§ 5:125
§5:126

§ 5:127
§ 5:128
§5:129
§5:130
§5:131
§5:132

PROCEDURAL GUIDE

1. Overview

Introduction

Finality

Statute of limitations
Court-martial records

2. Correction Boards

Introduction

Exhaustion requirement; other proceedings not stayed
Application for correction

Review of application

Hearing

Board action

cxlv



§ 5:133
§5:134
§ 5:135

§5:136
§ 5:137

§5:138
§5:139
§ 5:140
§ 5:141

§5:142
§5:143

§5:144

§ 5:145

§ 5:146

§ 5:147

§5:148

cxlvi
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3. Procedure After Board Review

Record of proceedings
Action by the secretary
Reconsideration

4. Settlement

Introduction
To whom payments must be made

5. Civilian Court Review

Introduction

Actions in court of federal claims

Exhaustion of correction board remedies; stay pending review

Complainant’s checklist—Drafting complaint for mandatory
injunctive relief in nature of mandamus to compel
substitution of honorable discharge for punitive discharge
imposed by court-martial

PROCEDURAL FORMS
1. Administrative Pleadings

Application for correction of military record (DD Form 149)
(Rev. 10/2011)

Request pertaining to military records (Standard Form 180)
[5 U.S.C.A. § 552a; 10 U.S.C.A. § 1552]

Application for review of discharge from armed forces (DD
Form 293) (Rev. 10/2011)

2. Judicial Pleadings

Complaint—For correction of air force records—For
declaratory, injunctive and mandamus relief [10 U.S.C.A.
§ 1552; 28 U.S.C.A. §§ 1361, 2201, 2202]

—To correct records to substitute honorable discharge for
invalid, punitive court-martial ordered discharge—For
mandamus relief [5 U.S.C.A. §§ 701 et seq.; 10 U.S.C.A.

§ 1552; 28 U.S.C.A. § 1361]

—To correct records to substitute “retirement for disability”
for “honorable discharge”—Based on plaintiff’s post-
traumatic stress disorder [10 U.S.C.A. §§ 1201 et seq., 1552,
1553; 28 U.S.C.A. § 1491; Fed. R. Civ. P. 57]

—To set aside denial of formal hearing to correct records—
Decision arbitrary and capricious where majority of army
board for correction of military records would have granted
hearing [5 U.S.C.A. §§ 701, 702, 706; 28 U.S.C.A. § 1331]
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§ 5:149

§ 5:150

§ 5:151

§ 5:152

—To correct records by inserting in record statement
overcoming the prejudice of erroneous forms [5 U.S.C.A.
§ 706; 10 U.S.C.A. § 1552(a)]

Opposition—To defendant’s motion to dismiss—In court of
federal claims—To correct records to substitute “retirement
for disability” for “honorable discharge” [10 U.S.C.A. §§ 1201
et seq.; 28 U.S.C.A. § 1491; Fed. R. Civ. P. 57]

Request—To secretary of air force—For discovery by
interrogatories [10 U.S.C.A. § 1552]

Order—For reconsideration—To air force board of corrections
of military records [10 U.S.C.A. § 1552]

VI. ACTIONS FOR MILITARY BACK PAY

A.

§ 5:153
§5:154
§ 5:155
§ 5:156

B.

§ 5:157

§ 5:158

§5:159

§ 5:160

§ 5:161

§ 5:162

§5:163

PROCEDURAL GUIDE

Jurisdiction

Statute of limitations; laches
Scope of review

Relief

PROCEDURAL FORMS

Petition—In court of federal claims—By former service
member—For military back pay—Invalid administrative
discharge [10 U.S.C.A. § 1552; 28 U.S.C.A. § 1491; 37
U.S.C.A. § 204; U.S. Court of Federal Claims R. 8, 10]

Complaint—In court of federal claims—By former military
officer—For military back pay—Unlawful discharge [28
U.S.C.A. §1491; 37 U.S.C.A. §§ 101 et seq.]

Petition—In court of federal claims—By former navy officer—
For disability retirement back pay [10 U.S.C.A. § 1552; 28
U.S.C.A. § 1491; U.S. Court of Federal Claims R. 8, 10]

Stipulation—In court of federal claims—For limitation of
trial to issue of plaintiff’s right to recover active duty back
pay—Amount of recovery, if any, to be determined later
[U.S. Court of Federal Claims R. 42(c)]

Order—In court of federal claims—For partial summary
judgment—On issue of liability of United States for military
back pay and allowances [28 U.S.C.A. § 1491; U.S. Court of
Federal Claims R. 56]

— —For former officer’s placement on disability retirement
list pursuant to judgment awarding officer disability back
pay and retirement status [28 U.S.C.A. § 1491; U.S. Court
of Federal Claims R. 42(c)]

Complaint—In district court—For military back pay [28
U.S.C.A. §§ 1346(a)(2), 1361; 37 U.S.C.A. § 204]
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§5:164 — —By United States—Seeking to recover payments
erroneously made after dismissal from Coast Guard upon
conviction for indecent assault [28 U.S.C.A. §§ 1345, 1391,
2415(d), 3002(3)(B); 10 U.S.C.A. §§ 706, 860, 876a, 928, 933,
934, 2774; 31 U.S.C.A. §§ 3711(a)(1), 3717]

VII. CIVILIAN LEGAL PROCEEDINGS AGAINST
ARMED FORCES PERSONNEL

A. PROCEDURAL GUIDE

1. Servicemembers Civil Relief Act

§ 5:165 Introduction

§5:166 Written agreements during military service and waiver

§5:167 Affidavit requirements

§ 5:168 Appointment of attorney

§5:169 Stay of proceedings

§5:170 Duration of stay

§5:171 Mortgages and trust deeds

§5:172 Transfers to obtain statutory benefits

§5:173  Checklist—In application for stay of proceedings [50 App.
U.S.C.A. § 522]

§5:174 —Application for appointment of attorney [50 App. U.S.C.A.
§ 521(b)(2)]

2. Removal to Federal Court of Action Against
Member of Armed Forces

§ 5:175  Generally

B. PROCEDURAL FORMS UNDER
SERVICEMEMBERS CIVIL RELIEF ACT

1. Stay of Proceedings
§5:176  Notice—Of motion—For stay of proceedings [50 App.

U.S.C.A. § 522]

§ 5:177 — —For stay of proceedings—To place proceedings on
military suspense calendar [50 App. U.S.C.A. § 522]

§5:178 — —To vacate stay granted—Defendant no longer in military
service [50 App. U.S.C.A. § 522]

§5:179 — —To restore proceeding to ready calendar from military

suspense calendar [50 App. U.S.C.A. § 522]

§ 5:180 Petition or application—For stay of proceedings—Entrance of
defendant into military service after filing answer [50 App.
U.S.C.A. § 522]

cxlviii
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§ 5:181

§5:182

§5:183
§5:184
§5:185
§5:186

§ 5:187
§5:188

§5:189

§ 5:190

§ 5:191

§5:192
§5:193
§5:194
§5:195
§ 5:196

§ 5:197

§ 5:198
§5:199

§ 5:200

Request—For stay of proceedings—By defendant on active
duty in foreign country [50 App. U.S.C.A. § 522]

Affidavit—In support of motion for stay of proceedings—By
attorney of codefendant in military service [50 App.
U.S.C.A. § 522]

— —By attorney of codefendant in military service—
Defendant’s location unknown [50 App. U.S.C.A. § 522]

—In support of order to show cause why proceedings should
not be stayed while defendant in military service—
Automobile accident [50 App. U.S.C.A. § 522]

—Military status of defendant [50 App. U.S.C.A. § 522]

—Nonmilitary status of respondents [50 App. U.S.C.A.

§ 521(b)]

—Nonmilitary status of defendant [50 App. U.S.C.A. § 521(b)]

—Nonmilitary status of heirs, devisees, or legatees in probate
proceeding [50 App. U.S.C.A. § 521(b)]

—In support of motion to vacate stay of proceedings—
Defendant no longer in military service [50 App. U.S.C.A.
§ 522]

—Opposing motion for stay of proceedings—Other litigation
conducted by defendant [50 App. U.S.C.A. § 522]

Averment in affidavit—Opposing motion for stay of
proceedings—Motion for stay not in good faith [50 App.
U.S.C.A. § 522]

— —Defendant’s ability to defend unaffected by military
service [50 App. U.S.C.A. § 522]

— —Action being defended by servicemember’s insurer [50
App. US.C.A. § 522]

— —Property transferred to enable defendant to secure stay
of proceedings [50 App. U.S.C.A. §§ 522, 581]

Order to show cause—Why proceedings should not be stayed
[50 App. U.S.C.A. § 522]

Order or decree—Granting stay of proceedings [50 App.
U.S.C.A. § 522]

Motion—For stay of execution—Of judgment against person
in military service [50 App. U.S.C.A. § 524]

2. Appointment of Attorney

Petition or application—Appointment of attorney—For
defendant in military service [50 App. U.S.C.A. § 521(b)(2)]

— —For party in military service—Probate proceeding [50
App. U.S.C.A. § 521(b)(2)]

Order or decree—Appointing attorney—For defendant in
military service—General form [50 App. U.S.C.A.
§ 521(b)(2)]
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§ 5:201
§ 5:202

§5:203

§ 5:204

§ 5:205

§ 5:206

§ 5:207

§ 5:208

§ 5:209

VIII.

A.

§ 5:210
§5:211
§5:212
§5:213

§ 5:214

§ 5:215

cl
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— — —Probate proceeding [50 App. U.S.C.A. § 521(b)(2)]
Order—Appointing attorney—For defendant in military
service—Default of defendant [50 App. U.S.C.A. § 521(b)(2)]

3. Foreclosure Actions

Petition or application—For appointment of appraisers in
foreclosure action—Chattel mortgage [50 App. U.S.C.A.
§ 534]

Averment in affidavit—Opposing motion for stay of
proceedings—No personal judgment sought against
defendant in foreclosure proceeding [50 App. U.S.C.A. § 534]

— —Defendant’s ability to pay unaffected by military
service—Mortgage default prior to entry into service [50
App. U.S.C.A. §533]

Order or decree—Appointing appraisers in foreclosure action
[50 App. U.S.C.A. § 534]

—Foreclosing chattel mortgage after appraisal—Defendant in
military service [50 App. U.S.C.A. § 534]

4. Other Actions

Motion—To set aside court order—On petition for
modification—Defendant in military service in another state
[50 App. U.S.C.A. §§ 521 et seq.]

OTHER PROCEDURAL FORMS

Petition—For removal—Of state criminal proceeding against
member of armed forces—To district court [28 U.S.C.A.
§ 1455]

PUBLIC ACCESS TO MILITARY RECORDS
PROCEDURAL GUIDE

Judicial proceedings—dJurisdiction and venue
—Parties, pleadings and motions
—Determinations

—Attorney’s fees and costs

PROCEDURAL FORMS

Complaint—For injunction against withholding, and for order
for disclosure, of military aircraft accident board report [5
U.S.C.A. § 552(a)(4)(B)]

—For order for disclosure of tapes, transcripts, reports of
investigation, and department of defense e-mails [5 U.S.C.A.
§ 552(a)(4)(B), (a)(6)]
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§ 5:216

§ 5:217

§ 5:218

§ 5:219

§ 5:220

§ 5:221

§ 5:222

§ 5:223

—For injunction to order disclosure of records—For
attorney’s fees and costs [5 U.S.C.A. § 552(a)(4)(B), (E)]

—For injunction to enjoin denial of fee waiver requests—For
declaration that plaintiff eligible for, and entitled to, waiver
of search and review fees [5 U.S.C.A. § 552(a)(4)(A), (4)(B);
28 U.S.C.A. §§ 1331, 2201(a), 2202]

—Disclosure of records violates Privacy Act [5 U.S.C.A.
§ 552a]

Order—For in camera inspection of military report to
ascertain what portions, if any, may be exempt from
mandatory disclosure [5 U.S.C.A. § 552(b)(5)]

—For interim award of attorney’s fees and costs [5 U.S.C.A.
§ 552(a)(4)(B), (E)]
Judgment—Injunction against withholding of military report

or records and ordering disclosure thereof [5 U.S.C.A.
§ 552(a)(4)(B); Fed. R. Civ. P. 65(d)]

Request—To NSC—For mandatory review for declassification
of national security information and for release of
information [Exec. Order No. 12,065, 43 Fed. Reg. 28949
(1978); 32 C.F.R. § 2103.32(a)]

Appeal—From NSC denial of request for declassification and

release of national security information [Exec. Order No.
12,065, 43 Fed. Reg. 28949 (1978); 32 C.F.R. § 2103.32]

IX. CIVIL DISTURBANCES

A.

§ 5:224

§ 5:225

§ 5:226

§ 5:227

FEDERAL ANTI-RIOT ACT AND CIVIL
OBEDIENCE ACT OFFENSES

1. Procedural Guide

Riots and civil disorders—Prosecutions under 18 U.S.C.A.
§§ 2101, 2102

—Prosecutions under 18 U.S.C.A. §§ 231 to 233
2. Procedural Forms

Motion to dismiss indictment—Prior acquittal in state
prosecution for same acts on which indictment for federal
anti-riot offense is based [18 U.S.C.A. § 2101(c); Fed. R.
Crim. P. 12]

—PFailure of indictment to state offense under Civil
Obedience Act of 1968 [18 U.S.C.A. § 231; Fed. R. Crim. P.
12]

cli



§ 5:228

§ 5:229

§ 5:230

§ 5:231

§ 5:232

FeEDERAL PrROCEDURAL FoRrRMS

HABEAS CORPUS RELIEF FOR FEDERAL
OFFICERS AND SERVICE MEMBERS
RESTRAINED BY STATE AUTHORITIES

1. Procedural Guide

Use of military personnel and Federal agencies to enforce
civilian criminal laws
Jurisdiction

2. Procedural Forms

Petition—For writ of habeas corpus—For release of federal
marshall held by state for death of demonstrator during
civil riot [28 U.S.C.A. §§ 2241(c)(2), 2242]

— —For release of servicemember held by state for death of
demonstrator during civil riot [28 U.S.C.A. §§ 2241(c)(3),
2242]

— —For release of member of national guard held by state
for death of demonstrator during civil riot

X. NATIONAL DEFENSE AND SECURITY

PROCEEDINGS
A. PROCEDURAL GUIDE
§5:233 Restraint and removal of alien enemies by executive order
§5:234 —By court order
§5:235 Citizens and resident aliens of Japanese ancestry evacuated,
relocated and interned during World War II—Review of
convictions
§5:236 —Restitution
§ 5:237 Trading with the Enemy Act
§ 5:238 Espionage—Prosecutions under 18 U.S.C.A. § 793
§ 5:239 —Prosecutions under 18 U.S.C.A. § 794
§ 5:240 Destruction of war material
B. PROCEDURAL FORMS
§5:241 Declaration—Of eligibility—By persons of Japanese ancestry
identified by Office of Redress Administration [50 App.
U.S.C.A. §§ 1989Db to 1989b-9; 28 C.F.R. § 74.7(b), (c); 28
C.F.R. Pt. 74 Form A]
§5:242 —Of verification—By persons identified as statutory heirs of

clii

persons of Japanese ancestry by office of redress
administration—Spouse of deceased [50 app. U.S.C.A.

§ 1989b-4(a)(8)(A)(1), (C)(1); 28 C.F.R. §§ 74.2(k), 74.7(b), (c),
74.14(a); 28 C.F.R. Pt. 74 App. Form B]
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§5:243 — — —Child of deceased [50 App. U.S.C.A. § 1989b-
4(a)(8)(A)(1), (C)({1); 28 C.F.R. §§ 74.2(d), 74.7(b), (c),
74.14(b) to (d); 28 C.F.R. Pt. 74 App. Form C]

§ 5:244 — —By persons identified as statutory heirs of persons of
Japanese ancestry by Office of Redress Administration—
Parent of deceased [50 U.S.C.A. App. §§ 1989b-4(a)(8)(A)(i1),
(C)(ii); 28 C.F.R. §§ 74.2(1), 74.7(b), (c), 74.14(e), (f); 28
C.F.R. Pt. 74 App. Form D]

§ 5:245 Motion—To dismiss complaint for injunction against
publication of classified national security information—
Unconstitutional restraint of free speech [18 U.S.C.A.

§ 793(e); Fed. R. Civ. P. 12(b)]

§5:246 —To dismiss indictment—In prosecution for communication
of defense information to foreign agent [18 U.S.C.A.
§ 794(a); Fed. R. Crim. P. 12(b)]

§ 5:247 Instructions to jury—For determining defendant’s guilt or
innocence of offense of attempting to injure national defense
property [18 U.S.C.A. § 2153(a); Fed. R. Crim. P. 30]

XI. CIVILIAN COURT REVIEW OF OTHER

MILITARY ACTIONS
§ 5:248 Direct review
§ 5:249 Habeas corpus collateral review
§ 5:250 Petition—For injunctive relief and mandatory injunction

to reinstate plaintiff in national guard and rescind order
to report for active duty into United States Army [10
U.S.C.A. § 802(d); 28 U.S.C.A. §§ 1331, 1361, 2201; Fed.
R. Civ. P. 8(a), 65]

§5:250.50 Allegation in petition—Review of military discharge
decision not subject to administrative exhaustion

§ 5:251 Petition—For writ of habeas corpus—For release—
Civilian arrested due to mistaken identity [28 U.S.C.A.
§§ 2241(c)(2), 2242]

CHAPTER 6. ATOMIC ENERGY

I. PATENT COMPENSATION BOARD
PROCEEDINGS
A. PROCEDURAL GUIDE

§6:1 Practice before the patent compensation board—Generally
§ 6:2 —Filing and service of documents
§6:3 —General form, content and filing of applications
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§ 6:4
§ 6:5
§ 6:6
§ 6:7
§6:8
§6:9
§6:10

§6:11
§6:12

§6:13

§ 6:14

§ 6:15
§ 6:16
§ 6:17

§ 6:18

§6:19

§ 6:20

§ 6:21

§ 6:22

cliv
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—Parties

Declaring patents to be affected with the public interest

—Initiation of proceeding; notice

—Opposition, support and request for hearing

—Hearing and decision

Application for nonexclusive license to use invention affected
with the public interest

Application for license to use invention related to special
nuclear material or atomic energy

Application for royalties, compensation, or awards

Checklist—Matters to be included in application for
determination of reasonable royalty fee, just compensation, or

grant of award for patents, inventions or discoveries [10
C.F.R. §§ 780.5, 780.51]

PROCEDURAL FORMS

Request for hearing—Opposing declaration that patent is
affected with public interest—By patent owner [42 U.S.C.A.
§ 2183(a); 10 C.F.R. § 780.22(a)]

Answer—To stated intention of department of energy to
declare patent affected with public interest [10 C.F.R.
§ 780.22(a)]

Application—For award based on invention or discovery [42
U.S.C.A. § 2187(b); 10 C.F.R. §§ 780.50, 780.51]

—For compensation for patent revocation [42 U.S.C.A.
§§ 2181(a), (b), 2187(b)(2); 10 C.F.R. §§ 780.50, 780.51]
—For determination of reasonable royalty fee [42 U.S.C.A.
§§ 2183(g), 2187(b)(1); 10 C.F.R. §§ 780.50, 780.51]

—For compensation as result of communication of restricted
data based on patent application not owned by United States
[42 U.S.C.A. § 2223; 10 C.F.R. §§ 780.50, 780.51]

—For compensation for damage caused by order of secrecy
and/or use of invention by department of energy [35 U.S.C.A.
§ 183; 10 C.F.R. §§ 780.50, 780.51]

Response—Defense—Application for award barred by statute
of limitations [42 U.S.C.A. § 2187(d); 10 C.F.R. § 780.53(a)(2)]

— —Application for award barred by noncompliance with
reporting requirements of Atomic Energy Act [42 U.S.C.A.

§ 2181(c); 10 C.F.R. § 780.53(c)]

— —Application for award defective—dJoint inventors not
parties to proceeding [10 C.F.R. § 780.53(a)(2)]
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II. NUCLEAR REGULATORY COMMISSION
PROCEEDINGS

A. GENERAL PRACTICE AND PROCEDURES
1. Procedural Guide

§ 6:23  Generally

§6:24 Admission to practice before NRC

§ 6:25 Filing of documents

§6:26  Service

§ 6:27 Request for hearing or consolidation of hearings
§ 6:28 Notice of hearing

§6:29 Parties

§ 6:30 Intervention

§6:31 Answer; reply

§6:32 Intervention—Order granting leave to intervene; appeals
§ 6:33 Motions

§6:34 Interlocutory appeal

§6:35 Prehearing conference

§6:36  Stipulations

§ 6:37 Summary disposition

§ 6:38 Proposed findings and conclusions

§ 6:39 Review of decisions

§6:40 —Grant or denial of petition for review

§6:41 —Stays of decision pending review

§ 6:42 Petition for reconsideration

2. Procedural Forms

§ 6:43 Attorney’s notice of appearance—With proof of service [10
C.F.R. §§ 2.305(c), 2.314(b)]

§6:44 Request for hearing [10 C.F.R. §§ 2.309, 2.304]

§ 6:45 Motion—To alter allowed time [10 C.F.R. § 2.307(a)]

§ 6:46  Stipulation—Decrease in time allowed [10 C.F.R. § 2.307(a)]
§ 6:47 Petition—For leave to intervene [10 C.F.R. § 2.309]

§ 6:48 Motion—For summary disposition on pleadings [10 C.F.R.

§ 2.710]

§6:49 Proposed findings of fact and conclusions of law [10 C.F.R.
§2.712]

§ 6:50 Petition—For reconsideration of final decision [10 C.F.R.
§ 2.345(a)]
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B.

§6:51
§ 6:52
§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57
§ 6:58
§ 6:59
§ 6:60
§ 6:61
§ 6:62

§6:63

§ 6:64

§ 6:65
§ 6:66
§ 6:67

§ 6:68

§ 6:69
§6:70
§6:71

§ 6:72

clvi
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ISSUANCE, AMENDMENT, TRANSFER, OR
RENEWAL OF LICENSES

1. License Applications
a. Procedural Guide

General filing procedures for license applications

—Byproduct material licenses

—Well logging licenses

—Source material licenses

—Operator and senior operator licenses

— —Reapplication

—Licenses for production and utilization facilities

—Patent licenses

—Licenses for special nuclear material

—Licenses for export and import of facilities and materials

—Licenses to package and transport

Checklist—Required contents of and information to be
submitted in connection with application for license for
production and utilization facility [10 C.F.R. §§ 50.30(f), 50.33
et seq.]

—Required contents of application for license for special
nuclear material [10 C.F.R. § 70.22]

b. Procedural Forms

Application—For material license (NRC Form 313) (Rev.
5/2012)

—For operator’s license (NRC Form 398) (Rev. 5/2012)

—For operator’s license—Medical certification (NRC Form
396) (Rev. 5/2012)

— —Employer’s request for administration of written
examination and operating test [42 U.S.C.A. § 2137; 10
C.F.R. §§2.101, 55.5, 55.31]

Petition or application—For license to construct and operate
nuclear reactor—To nuclear regulatory commission [42
U.S.C.A. §§ 2131, 2133; 10 C.F.R. §§ 2.101, 50.4, 50.20 to
50.34a]

Application—For license under patent vested in United States
and in custody of nuclear regulatory commission [42 U.S.C.A.
§ 2186; 10 C.F.R. §§ 2.101, 81.40]

Request for access authorization (NRC Form 237)

Request for access authorization—Acknowledgments (NRC
Form 176)

Questionnaire for national security positions (Standard Form
86) (Rev. 12/2010) [5 C.F.R. Pt. 731, 732, 736]
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§6:73

§6:74
§ 6:75
§ 6:76
§ 6:77
§6:78
§ 6:79
§ 6:80
§ 6:81

§ 6:82

§ 6:83

§ 6:84

§ 6:85
§ 6:86
§ 6:87

§ 6:88

§ 6:89
§ 6:90
§ 6:91

Application—For license to export nuclear material and
equipment (NRC Form 7) (Rev. 11/2012)

2. Administrative Proceedings on License
Applications

a. Procedural Guide

Generally

Notice of hearing

—PFacility operating licenses

—Multiple nuclear power reactors

—Nuclear power reactors to be operated at sites not identified
in application

Intervention

Hearings

Reconsideration

b. Procedural Forms

Petition for intervention and request for hearing—In
proceedings before nuclear regulatory commission concerning
application to construct and operate nuclear facility—By
environmental group [10 C.F.R. §§ 2.309(a), 2.309(d)]

Answer—By applicant for construction permit—In opposition
to petition for intervention and denial of permit [10 C.F.R.

§ 2.309(1)]

Notice of hearing—By nuclear regulatory commission atomic
safety and licensing board—On application for construction
permit for pressurized light water reactor [10 C.F.R. §§ 2.104,
2.703]

Motion—For extension of time to present evidence [10 C.F.R.
§ 2.307(a)]

Request—For withdrawal of license application—By applicant
[10 C.F.R. § 2.107]

Application—For stay of initial decision directing issuance of
permit or license [10 C.F.R. § 2.342(a)]

Petition—For reconsideration of final decision on license
application [10 C.F.R. § 2.345]

3. Expiration, Termination, and Renewal of
Licenses

Expiration or termination of licenses
Renewal of licenses

Expiration or termination of licenses—Certificate of
disposition of materials (NRC Form 314) (Rev. 5/2012)
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C. MODIFICATION, SUSPENSION, OR
REVOCATION OF LICENSE

1. Procedural Guide

§6:92 Generally

§6:93 Request for suspension, modification, revocation of license
§ 6:94 Notice of violation

§6:95 —Response to notice of violation

§6:96 Order

§6:97 —Answer

§6:98 Settlement or compromise

§6:99 Demand for information

2. Procedural Forms

§6:100 Request—For institution of proceedings to modify, suspend,
or revoke license issued by nuclear regulatory commission
[10 C.F.R. § 2.206]

§6:101 Response—To notice of violation [10 C.F.R. § 2.201]

§6:102 Answer—To order—Alleged violation of construction permit
[10 C.F.R. § 2.202(b)]

§6:103  Stipulation—For settlement of proceeding to modify,
suspend, or revoke license [10 C.F.R. § 2.203]

III. JUDICIAL REVIEW OF DOE AND NRC
ADMINISTRATIVE ACTIONS

A. PROCEDURAL GUIDE

§6:104 Jurisdiction and venue

§ 6:105 Petition for review

§6:106 Parties; intervention

§ 6:107 Reviewability

§6:108 Review of court of appeals decisions

B. PROCEDURAL FORMS

§6:109 Petition—To United States Court of Appeals—For review of
decision of patent compensation board denying award—
Award barred by statute of limitations [28 U.S.C.A. § 2344,
42 U.S.C.A. §§ 2239(b), 5871(g); Fed. R. App. P. 15(a)l

§6:110 Petition for review—To United States Court of Appeals—To
review and set aside NRC issuance of license to construct
nuclear power generator [28 U.S.C.A. § 2344; 42 U.S.C.A.
§§ 2239(b), 5871(g); Fed. R. App. P. 15(a)]

§6:111 Petition—In the United States Supreme Court—For writ of
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certiorari in the United States Court of Appeals—To review
NRC’s denial of permit for construction of atomic power
reactor [28 U.S.C.A. § 2350]

IV. TORT LIABILITY RELATING TO NUCLEAR
DEVELOPMENT OR REGULATION

A.

§6:112
§6:113

§6:114

§6:115
§ 6:116

§6:117

§ 6:118
§6:119
§ 6:120
§6:121

§ 6:122

§6:123

ADMINISTRATIVE CLAIMS

1. Procedural Guide

Generally

Checklist—Information that may be required to be submitted
with various types of claims to NRC or DOE [10 C.F.R.
§§ 14.23, 1014.4]

2. Procedural Forms

Notification of incident and claim for money damages—To
nuclear regulatory commission or department of energy [28
U.S.C.A. §2672; 42 U.S.C.A. §2207; 10 C.F.R. §§ 14.23,
1014.2]

Claim for damage, injury, or death Standard Form 95 (Rev.
2/2007) [10 C.F.R. §§ 14.15, 1014.2(a)]

Request for reconsideration—Denial of claim for damages [10
C.F.R. §§14.39, 1014.9(b)]

Claim settlement agreement [10 C.F.R. §§ 14.41, 1014.10(a)]

CLAIMS IN DISTRICT COURT

1. Procedural Guide

Generally

Federal Tort Claims Act

Atomic Energy Act and Price-Anderson Act

Checklist—Complaint for personal injuries arising from
radiation

2. Procedural Forms

Complaint in federal court—Personal injuries from exposure
to radiation—By laboratory workers against corporation
operating nuclear reactor—Negligence in handling,
inspecting, and labeling radioactive pellets—Pellets
exploded on opening container [42 U.S.C.A. § 2210(n)(2);
Fed. R. Civ. P. 7(a), 8(a)]

Answer—Affirmative defense—Plaintiff’s assumption of risk
in exposing himself to radiation [42 U.S.C.A. § 2210(n)(2);
Fed. R. Civ. P. 8(c)]

clix



§6:124

§ 6:125

§ 6:126

§ 6:127

§6:128

FeEDERAL PrROCEDURAL ForMS

Interrogatories to jury—In federal court—Negligence—
Personal injuries to laboratory workers caused by
radioactive materials—To ascertain liability and amount of
damages [28 U.S.C.A. §§ 2671 et seq., Fed. R. Civ. P. 49(a)]

Complaint—In federal court—Personal injuries from
exposure to uranium and thorium—Notice of removal from
state court [28 U.S.C.A. §§ 1331, 1441, 1446(b); 42 U.S.C.A.
§§ 2011, 2014, 2210]

—In district court—Class action under Price-Anderson Act
for damages to businesses resulting from nuclear accident
[42 U.S.C.A. §§ 2210 et seq.; Fed. R. Civ. P. 23]

— —Action under Price-Anderson Act for equitable relief and
damages resulting from nuclear accident [42 U.S.C.A.

§§ 2210 et seq.]

Allegation—Complaint—In district court—Public liability

under Price-Anderson Act [42 U.S.C.A. §§ 2014, 2210]

V. WHISTLEBLOWER PROTECTION
PROCEEDINGS

A. PROCEDURAL GUIDE

§6:129 Administrative complaint
§6:130 Judicial proceedings
B. PROCEDURAL FORMS

§6:131 Complaint—To Department of Labor—Alleging discharge
in retaliation for complaint to nuclear regulatory
commission of violations [42 U.S.C.A. § 5851; 29 C.F.R.
§24.103]

§ 6:132 —In district court—For damages for wrongful discharge—
Reporting violations to management and nuclear
regulatory commission [28 U.S.C.A. § 1332; 42 U.S.C.A.
§§ 2011 et seq.]

§6:133 — — —Reporting violations to nuclear regulatory
commission—dJustification for termination mere pretext
[28 U.S.C.A §§ 1331, 1367, 1391; 42 U.S.C.A §§ 2011,
5801, 5851]

§6:133.50 — — —Retaliation for reporting violations [42 U.S.C.A.

§ 5851(a)]

§6:134 Allegations in complaint—Wrongful discharge—
Whistleblower

§6:135 Motion for summary judgment—Failure to state valid

clx
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§ 6:136 Notice of appeal—From dismissal of action [Fed. R. App.
P. 4(a)]

VI. PUBLIC RECORDS
A. FREEDOM OF INFORMATION REQUESTS
1. Procedural Guide

§6:137  Generally

§6:138 Requests for information

§6:139 Fees

§6:140 —Request for waiver or reduction
§

6:141 Action on request for information—By NRC
§6:142 —By DOE

§6:143 Administrative appeals—NRC

§6:144 —DOE

§ 6:145  Judicial proceedings

2. Procedural Forms

§6:146 Request—For information—Freedom of Information Act [5
U.S.C.A. § 552(a)(3); 10 C.F.R. §§ 9.23(b), 1004.4]

§6:147 Request to NRC—For reduction or waiver of fees for
searching and reproduction of records—Freedom of
Information Act [5 U.S.C.A. § 552(a)(3); 10 C.F.R. § 9.41]

§6:148 Complaint—In district court—For injunctive relief—Seeking
order requiring nuclear regulatory commission to release
requested document [5 U.S.C.A. § 552; 10 C.F.R. § 9.25]

§6:149 — —For declaratory and injunctive relief—Seeking order
requiring nuclear regulatory commission to release
requested document relevant to other pending action [5
U.S.C.A. § 552]

B. PRIVACY ACT REQUESTS

1. Procedural Guide

§6:150 Generally

§6:151 Requests

§ 6:152 —Identification required

§ 6:153 Response to request—By NRC
§6:154 —By DOE

§ 6:155 Administrative appeals—NRC
§6:156 —DOE

§ 6:157  Judicial proceedings

2. Procedural Forms
§ 6:158 Request—As to existence of and for access to information on
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individual—Privacy Act of 1974 [5 U.S.C.A. § 552a(d)(1); 10
C.F.R. §§9.53 to 9.55, 1008.6]

§6:159 —For correction or amendment of record—Privacy Act of
1974 [5 U.S.C.A. § 552a(d)(2); 10 C.F.R. §§ 9.53 to 9.55,
1008.6]

§6:160 —For final review of denial by nuclear regulatory commission

of access to record—Privacy Act of 1974 [5 U.S.C.A.
§ 552a(d)(2)(i1); 10 C.F.R. § 9.65(b)]

§6:161 Appeal—From denial by Department of Energy of
information about, access to, or amendment or correction of,
record—Privacy Act of 1974 [5 U.S.C.A. § 552a(d)(2)(ii); 10
C.F.R. §1008.11]

Table of Laws and Rules
Correlation Table

Volume 3A

CHAPTER 7. AVIATION AND SPACE

I. FEDERAL AVIATION ADMINISTRATION
ADMINISTRATIVE PROCEEDINGS

A. RULEMAKING PROCEEDINGS

1. Procedural Guide

§7:1 Generally

§ 7:2  Submission of petition for rulemaking or exemption
§ 7:3  Petitions for rulemaking

§ 7:4 Petitions for exemptions

§ 7:5 Petitions for designating airspace

§ 7:6  State aspects

2. Procedural Forms

§ 7:7 Petition—For amendment of FAA rule—Demonstration of
emergency evacuation procedures [14 C.F.R. §§ 11.71, 121.291]

§ 7:8 —For exemption from FAA rule (other than airspace
assignment and use) [14 C.F.R. § 11.81]

B. CERTIFICATION AND REGISTRATION
PROCEEDINGS

1. Procedural Guide

§7:9 Certification of personnel—Airmen, generally

clxii



TaBLE oF CONTENTS

—Pilots, flight instructors, and ground instructors
—Student pilots

—Flight engineers and flight navigators

—Flight attendants

—Airmen other than flight crewmembers

—DMedical standards and certification

Certification of aircraft—Type certificates

— —Production certificates

—Airworthiness certificates

§ 7:19 Registration of aircraft—Application procedures generally
§ 7:20 Dealer’s Aircraft Registration Certificate

§7:21 Who may register; evidence of ownership

§ 7:22  Recordation of ownership

§ 7:23 Amendment, suspension, or revocation of certificates
§ 7:24 —Notice and hearing; appeal
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2. Procedural Forms

§ 7:25  Application for airman certificate and/or rating application
(FAA Form 8710-1) [14 C.F.R. § 61.13(a)]

§7:26  Application for airman certificate—Flight engineer, flight
navigator, or airman other than flight crewmember (FAA
Form 8400-3) [14 C.F.R. § 65.11(a)]

§ 7:27 Application for type certificate, production certificate, or
supplemental type certificate (FAA Form 8110-12) [14 C.F.R.
§§ 21.113, 21.133(b)]

§ 7:28 Statement of conformity (FAA Form 8130-9) (Rev. 4/2011) [14
C.F.R. §§ 21.53, 21.130]

§ 7:29 Application for airworthiness certificate (FAA Form 8130-6)
(Rev. 4/2011) [14 C.F.R. Pt. 21, Subpt. H]

§ 7:30  Aircraft registration application—Generally (AC Form 8050-1)
[14 C.F.R. § 47.5(a)]

§ 7:31 Application for aircraft registration Dealer’s certificate (AC
Form 8050-5) (Rev. 5/2012) [14 C.F.R. § 47.63(a)]

§ 7:32 Bill of sale of aircraft (AC Form 8050-2) (Rev. 1/2012) [14
C.F.R. §47.31(a)(2)]

§ 7:33  Certificate of repossession of encumbered of aircraft (AC Form
8050-4) (Rev. 1/2012) [14 C.F.R. § 47.11(b)(1)]

§ 7:34  Order—Suspension of airman certificate [49 U.S.C.A. § 44709;
14 C.F.R. §91.7]

C. PROCEEDINGS UNDER THE FEDERAL TORT
CLAIMS ACT

1. Procedural Guide
§7:35  Generally
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§ 7:36
§ 7:37
§7:38
§ 7:39
§ 7:40

§ 7:41

FeDERAL PrROCEDURAL FoRrRMS

Presentation of claim

Who may file claim

Evidence in support of claim—Claim based on death
—~Claim for personal injury

—Claim for property damage

2. Procedural Forms

Claim for damage, injury or death (Standard Form 95) [28
U.S.C.A §2672; 14 C.F.R. § 15.3]

II. NATIONAL TRANSPORTATION SAFETY BOARD
ADMINISTRATIVE PROCEEDINGS

A. PROCEDURAL GUIDE

§7:42
§7:43
§ 744
§ 7:45

§ 7:46
§ 7:47
§7:48
§7:49
§ 7:50
§ 7:51
§ 7:52
§ 7:53
§ 7:54

§ 7:55
§ 7:56

§ 7:57
§ 7:58
§ 7:59
§ 7:60

§ 7:61
§ 7:62
§ 7:63

§ 7:64
§ 7:65

clxiv

Generally

Overview of procedure for review

Representation by counsel

Where and how to file documents; what documents must
contain

Service of documents

Extension of time

Amendment or withdrawal of pleadings

Motion practice

—Motion to intervene; amicus curiae appearances

—DMotion to dismiss

—DMotion for judgment on pleadings

—Motion for more definite statement

—Motion to disqualify a National Transportation Safety Board
member

Depositions and discovery

Issuance of subpoenas; motion to quash or modify; witness
fees

Appeal from interlocutory rulings and motions

Hearings

Initial decision by administrative-law judge

Appeal to National Transportation Safety Board from
administrative-law judge’s initial decision—Notice of appeal

— —Briefs

— —Reply brief

— —Petitions for rehearing, reargument, reconsideration, or
modification of National Transportation Safety Board order

Review of denial of airman certificate—Petition for review

— —When to file answer; failure to deny allegations
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§7:66
§7:67
§7:68
§7:69
§7:70

§7:71
§7:72
§7:73
§ 7:74
§ 7:75
§7:76
§ 7:77

B.

§ 7:78
§7:79

§ 7:80

§7:81

§ 7:82

§ 7:83

§ 7:84

§7:85

§ 7:86

§ 7:87

§ 7:88

§ 7:89

— —Conduct of hearing; burden of proof

— —New evidence

— —Stay of review proceedings

— —Dismissal of petition

Review of order amending, modifying, suspending, or revoking
certificate—When to file appeal; what appeal must contain

— —Stay of effectiveness of order

— —Complaint

— —When to file answer; failure to deny allegations

— —Motion to dismiss stale complaint

— —Scope of review of FAA findings; burden of proof

Review of emergency orders

Aircraft accident investigation

PROCEDURAL FORMS

Caption—Airman certificate proceeding before NTSB [49
U.S.C.A. §44703]

—Amendment, modification, suspension, or revocation of
certificates proceeding before NTSB [49 U.S.C.A. § 44709]

Petition for review—Denial of issuance of airman medical
certificate [49 U.S.C.A. §§ 1133(1), 44703; 49 C.F.R.

§ 821.24(a)]

—Revocation of certificate—Lying on application [49 U.S.C.A.
§§ 1133(1), 44703; 49 C.F.R. § 821.24(a)]

Ilustrative answer—By FAA—Denial of issuance of airman
medical certificate [49 U.S.C.A. § 1133(1), 49 U.S.C.A.
§44703; 49 C.F.R. § 821.24(c)]

— —To revoke grant of airman certificate for lying on
application [49 U.S.C.A. § 1133(1), 49 U.S.C.A. § 44703; 49
C.F.R. § 821.24(c)]

— —Petitioners falsified flight check certificate [49 U.S.C.A.
§ 1133(1), 49 U.S.C.A. § 44703; 49 C.F.R. § 821.24(c)]

Appeal—From FAA order amending, modifying, suspending,
or revoking certificate [49 U.S.C.A. §§ 1133(1), 44709; 49
C.F.R. § 821.30(a)]

Answer—To FAA complaint—Amendment, modification,
suspension, or revocation of certificates proceeding [49
U.S.C.A. §§ 1133, 44709; 49 C.F.R. § 821.31(c)]

Motion—To dismiss petition or complaint [49 C.F.R. § 821.17]

Notice of appeal—From initial decision of administrative-law
judge [49 C.F.R. § 821.47]

—From initial decision of administrative-law judge—
Challenging credibility findings [49 C.F.R. § 821.47]
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§ 7:90
§ 7:91

§ 7:92
§7:93

§7:94

§ 7:95

FeEDERAL PrROCEDURAL FoRrMS

— —Challenging quashal of subpoenas [49 C.F.R. § 821.47]

Petition—For reconsideration and rehearing—Proceeding
involving suspension of airman certificates for careless or
reckless operation of aircraft [49 C.F.R. § 821.50]

— —Proceeding involving revocation of certificate for lying on
application [49 C.F.R. § 821.50]

Order—Affirming revocation of application [14 C.F.R.

§ 67.403(a)(1); 49 C.F.R. § 821.50]

—Affirming revocation of application—Administrative-law
judge’s credibility findings [14 C.F.R. § 67.403(a)(1); 49 C.F.R.
§ 821.50]

— —Administrative-law judge’s quashal of subpoenas [14
C.F.R. §67.403(a)(1); 49 C.F.R. § 821.50]

III. DEPARTMENT OF TRANSPORTATION
ADMINISTRATIVE PROCEEDINGS

A.

§ 7:96
§ 7:97
§ 7:98

§ 7:99

§ 7:100
§ 7:101
§ 7:102
§ 7:103
§7:104
§ 7:105
§ 7:106
§ 7:107
§ 7:108
§ 7:109
§ 7:110
§ 7:111
§7:112

§7:113

§7:114
§ 7:115

clxvi

PROCEDURAL GUIDE

Department of Transportation’s authority

Department of Transportation rules of practice—Generally

—Checklist—Major procedural steps authorized by
Department of Transportation rules of practice

—Filing and service of documents; answers

—Computation and extension of time periods

—Intervention

—Motions, generally

—Consolidation of proceedings

—Hearings

—Decision

— —Reconsideration

Certificate proceedings

Foreign air carrier permits

Foreign aircraft navigation authorization proceedings

Exemption proceedings

Enforcement by Department of Transportation

Review by Department of Transportation

PROCEDURAL FORMS

Cover page for document filed with DOT [14 C.F.R.
§ 302.4(a)]
Certificate of service—By mail [14 C.F.R. § 302.7(e)]

Application—For initial certificate of public convenience and
necessity [49 U.S.C.A. §41108; 14 C.F.R. § 201.4]
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§ 7:116 —To amend certificate—Extension of air carrier operations to
include service to intermediate points on route
§ 7:117 —Factual statement—For exemption to allow foreign air

transportation service not authorized by certificate of public
convenience and necessity [49 U.S.C.A. § 40109; 14 C.F.R.
§ 302.303]

§7:118 Motion—For consolidation of proceedings before DOT [14
C.F.R. §302.13]

§ 7:119 Petition—For leave to intervene in certificate proceeding—By
air carrier [14 C.F.R. § 302.20]

§ 7:120 —For leave to intervene in certificate amendment
proceeding—By airport authority of municipality to which
air carrier operations sought to be extended [14 C.F.R.
§ 302.20]

§ 7:121 Motion—For extension of time in DOT proceeding [14 C.F.R.
§ 302.9]

IV. NASA ADMINISTRATIVE PROCEEDINGS
A. PROCEDURAL GUIDE

§ 7:122 General considerations
§ 7:123 Claims by nonemployees—Presentation of claims; deadline

§ 7:124 — —Who may file claim

§ 7:125 — —Evidence in support of claim

§ 7:126 — —Notice of denial of claim

§ 7:127 Employees’ personal property claims—Who may make claim
§ 7:128 — —Submission of claim; time and amount limitations

§ 7:129 — —Evidence in support of claim

§ 7:130 — —Recovery from third parties

§ 7:131 — —Settlement of claims

§ 7:132 — —Request for reconsideration

B. PROCEDURAL FORMS

§7:133 Claim for damage, injury, or death (Standard Form 95) [28
U.S.C.A. §§ 2672, 2675(a); 14 C.F.R. § 1261.305; 28 C.F.R.
§ 14.2(a), 28 C.F.R. § 14.3, 28 C.F.R. § 14.4]

§ 7:134 Notification of incident and claim for damages—Loss arising
from conduct of NASA activities [42 U.S.C.A.
§ 2473(c)(13)(A); 14 C.F.R. § 1261.307(c)]

§ 7:135 Claim—For bodily injury and property damage resulting
from return to earth of space object launched by NASA

§ 7:136  Notification of incident—Allegations—Loss arising from being
struck by fragments from missile after missile intentionally
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destroyed by NASA [28 U.S.C.A. §§ 2671 et seq.; 42
U.S.C.A. § 2473(a); 14 C.F.R. § 1261.307(c)]

V. JUDICIAL REVIEW OF ADMINISTRATIVE

ORDERS
A. PROCEDURAL GUIDE
§ 7:137  Exclusive jurisdiction of court of appeals
§ 7:138 What orders are subject to review
§ 7:139 Review of DOT or FAA orders—Filing petition for review
§ 7:140 — —Who may file petition; notice; filing of record
§7:141 — —Scope of review
§ 7:142 — —Action of reviewing court; review by Supreme Court
§ 7:143 Review of NTSB orders
B. PROCEDURAL FORMS
§ 7:144  Petition for review—Of DOT order dismissing application for
route authority—By airline seeking application of statutory
deadline [5 U.S.C.A. §§ 701 et seq.; 49 U.S.C.A. §§ 41108(b),
46110; Fed. R. App. P. 15(a)]
§ 7:145 —Of NTSB order affirming suspension of airman’s certificate
as result of midair collision [5 U.S.C.A. § 702; 49 U.S.C.A.
§§ 1153(a), 44709, 46110; Fed. R. App. P. 15(a)]
§ 7:146 —Allegations—Review of NTSB order affirming denial of
medical certificate [5 U.S.C.A. § 702; 49 U.S.C.A. § 1153(a),
49 U.S.C.A. § 44703, 49 U.S.C.A. § 46110; Fed. R. App. P.
15(a)]
§ 7:147 — —Review of NTSB order affirming suspension of aircraft

production certificate [5 U.S.C.A. § 702; 49 U.S.C.A.
§§ 1153(a), 44709, 46110; Fed. R. App. P. 15(a)]

VI. PROCEEDINGS IN DISTRICT COURT

A.

§7:148
§7:149
§ 7:150
§ 7:151
§ 7:152
§ 7:153

clxviii

PROCEEDINGS INVOLVING AIR COMMERCE
AND SAFETY STATUTES

1. Procedural Guide

Enforcement jurisdiction of district court

Intervention and parties in enforcement proceedings
Private right of action to enforce certification requirement
Removal to federal court

Preemption

—Sovereign immunity
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2. Procedural Forms

§ 7:154

§ 7:155

§ 7:156

§ 7:157

§ 7:158

§ 7:159

§ 7:160

§ 7:161

§ 7:162

§ 7:162.50

§7:163

§7:164

Complaint—To enjoin activities of “social club” involving
air transportation for failure to obtain certificate—By
travel agent as “interested person”

—By FAA—For injunction and civil penalties [49 U.S.C.A.
§ 44711(a)(2), 14 C.F.R. § 65.15(c)]

— —For injunction and civil penalties—Mechanic
certificate [49 U.S.C.A. §§ 44711, 46106, 46107, 46301, 14
C.F.R. §43.10]

— —To enforce administrative suspension [49 U.S.C.A.
§§ 44711, 46106, 46107, 46301, 14 C.F.R. § 43.10]

—To enjoin air freight operation—Carrier operating
without certificate [49 U.S.C.A. § 46108; 49 U.S.C.A.
§41101]

—~Class action by travel service consumers—Cause of
action based on violation by tour operator, air carriers
and banks of FAA regulations governing contract
between tour operator and customers and governing
deposit and disbursement of payments from escrow
accounts [28 U.S.C.A. § 1337; 49 U.S.C.A. § 41104; Fed.
R. Civ. P. 23(a), 23(b)(1)(B), 23(b)(3); 14 C.F.R. Pt. 212,
14 C.F.R. Pt. 380]

—~Class action by aviation mechanics—Against FAA by
mechanic school graduates for agency’s demand for
reexamination [28 U.S.C.A. § 1337; 49 U.S.C.A. § 41104,
Fed. R. Civ. P. 23(a), 23(b)(1)(B), 23(b)(3); 14 C.F.R. Pt.
212, 380]

—Against FAA—Injunction to end enforcement of
revocation of certificate [28 U.S.C.A. § 1337; 14 C.F.R. Pt.
212, 380]

Answer—Defenses—To allegations in government
complaint charging violation of FAA regulations as to
flight time limitations applicable to crew members [49
U.S.C.A. §44711(a)(5); 14 C.F.R. § 121.471(d); Fed. R.
Civ. P. 8, 12(a)]

Petition—To enforce Federal Aviation Administration
subpoena [49 U.S.C.A. § 40113, 46104(b), 47122]

Motion for summary judgment, with stipulation of facts—
By defendant in government proceeding charging
violation of FAA regulations as to flight time limitations
applicable to crew members [49 U.S.C.A. § 44711(a)(5);
14 C.F.R. § 121.471(d); Fed. R. Civ. P. 56]

Motion for summary judgment—By defendant in
government proceeding charging violation of FAA
regulations as to reexamining flight school mechanic

clxix



§ 7:165

§ 7:166

§ 7:166.50

B.

§ 7:167
§7:168
§7:169
§7:170

§7:171

§7:172

§ 7:173

§ 7:174

§ 7:175

§7:176

clxx
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graduates [49 U.S.C.A. § 44711(a)(5); 14 C.F.R.
§ 121.471(d); Fed. R. Civ. P. 56]

—By defendant airline—Action based on common-law
claims—Federal preemption of law governing carrier’s
liability for breach of contract of carriage [49 U.S.C.A.
§ 44711(a); Fed. R. Civ. P. 56]

Motion for judgment on the pleadings and/or summary
judgment—By defendant airline—Federal preemption of
action based on state statute by discharged pilot who
refused drug testing [49 U.S.C.A. §§ 44709 et seq.,
44711(a); Fed. R. Civ. P. 12(c), 56]

Allegation in motion—Notice of removal—Federal
Aviation Act [28 U.S.C.A. § 1441(b)]

PROCEEDINGS BASED ON FEDERAL TORT
CLAIMS ACT

1. Procedural Guide

Jurisdiction of the district courts
Supplemental jurisdiction
Venue

Statute of limitations

2. Procedural Forms

Complaint—Against United States—Wrongful death
resulting from negligence of FAA tower control personnel in
instructing landing aircraft [28 U.S.C.A. §§ 1346(b), 2671 et
seq.; 49 U.S.C.A. §40103; Fed. R. Civ. P. 8(a)]

— —Wrongful death resulting from negligence of FAA—
Defective instrument landing system [28 U.S.C.A. §§ 2671,
1331, 1346, 1402]

— —Auxiliary gas tank detached from U.S. Air Force aircraft
during flight—Fell on place of business—Injury to person
and property [28 U.S.C.A. §§ 1346(b), 2671 et seq.; Fed. R.
Civ. P. 8(a)]

—Inference of negligence from unexplained crash of
aircraft—Residence hit by military aircraft—Personal
injuries and property damage sustained [28 U.S.C.A.

§§ 1346(b), 2671 et seq., Fed. R. Civ. P. 8(a)]

—Against United States—For personal injuries suffered as
result of negligent care and maintenance of entranceway in
NASA facility [28 U.S.C.A. §§ 2412, 2671 et seq.]

— —Allegations—Midair collision caused in part by negligent
inattention of FAA tower control personnel [28 U.S.C.A.

§§ 2671 et seq.; 49 U.S.C.A. §40103; Fed. R. Civ. P. 8(a)]
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§ 7:177

§7:178

§7:179

§ 7:180

§7:181

§ 7:182

§7:183

§7:184

§ 7:185

§7:186
§ 7:187
§7:188
§ 7:189
§ 7:190
§ 7:191
§ 7:192
§ 7:193
§7:194

— — —Pilot’s claim for damages resulting from negligence of
FAA in denying reissuance of airman medical certificate [28
U.S.C.A. §§ 2671 et seq.; 49 U.S.C.A. §44703; Fed. R. Civ.
P. 8(a)]

— — —Loss caused in part by FAA inspector’s negligence in
demanding and approving certain aircraft modifications and
in issuing special ferry permit [28 U.S.C.A. §§ 2671 et seq.;
49 U.S.C.A. § 44713; Fed. R. Civ. P. 8(a)]

— — —Loss of aircraft caused by FAA negligence in issuance
of type certificate [28 U.S.C.A. §§ 2671 et seq.; 49 U.S.C.A.

§ 44704; Fed. R. Civ. P. 8(a)]

— — —Damage and injury caused by crash of military
aircraft—Res ipsa loquitur [28 U.S.C.A. §§ 2671 et seq.; Fed.
R. Civ. P. 8(a)]

— —Allegation—Damages resulting from sonic boom caused
by U.S. Air Force aircraft operation [28 U.S.C.A. §§ 2671 et
seq.; Fed. R. Civ. P. 8(a)]

— —Allegations—Damage caused by NASA personnel in
negligent conduct of test of rocket engine [28 U.S.C.A.

§§ 2671 et seq.; 42 U.S.C.A. § 2473(a); Fed. R. Civ. P. 8(a)]

— — —Loss arising from being struck by fragments from
missile after missile intentionally destroyed by NASA
personnel [28 U.S.C.A. §§ 2671 et seq., 42 U.S.C.A.

§ 2473(a); Fed. R. Civ. P. 8(a)]

Answer—Defense—NASA employees exercised due care in
intentionally destroying missile [28 U.S.C.A. § 2680(a); Fed.
R. Civ. P. 8(b), 12]

— —Claim under Federal Tort Claims Act based on
performance of or failure to perform discretionary functions

PROCEEDINGS INVOLVING MONTREAL AND
WARSAW CONVENTIONS

1. Procedural Guide

General considerations
Liability limitations
Jurisdiction and venue
—Federal question jurisdiction
—Diversity jurisdiction

What is “international carriage”
What is a “carrier”

Domicile of carrier

—~Carrier’s principal place of business; place of business of
carrier through which contract is made

clxxi



§7:195
§7:196
§7:197
§ 7:198
§7:199
§ 7:200
§ 7:201

§ 7:202

§ 7:203

§ 7:204

§ 7:205

§ 7:206

§ 7:207

VII.

A.

§ 7:208
§ 7:209
§ 7:210
§7:211
§ 7:212
§7:213
§7:214

B.

§ 7:215

clxxii
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—Place of destination

Claim elements

—“Accident”

—“Embarking or disembarking”

Limitations period

Damages recoverable

Action for loss of, or damage to, checked baggage or goods, or
for damage due to delay

—Procedural requirements

2. Procedural Forms

Complaint—General allegations—Based on Warsaw
Convention [49 U.S.C.A. § 40105 Note; Fed. R. Civ. P. 8(a)]

—Death of passenger on international flight—Alternative
counts based on laws of domicile, le loci, and Warsaw
Convention [49 U.S.C.A. § 40105 Note]

—By pregnant passenger against international carrier—
Miscarriage resulting from carrier’s knowledge of bomb
threat—Bomb threat constituting accident under Warsaw
Convention [49 U.S.C.A. § 40105 Note; Fed. R. Civ. P. 8(a)]

Answer—Defenses—In response to complaint alleging
damage to goods in international air transit—Defenses
under Warsaw Convention [49 U.S.C.A. § 40105 Note; Fed.
R. Civ. P. 8(b), (c)]

Instruction to jury—International flight—Warsaw
Convention—Limitation of liability—Willful misconduct of
carrier [49 U.S.C.A. § 40105 Note]

PUBLIC RECORDS

PROCEDURAL GUIDE

General considerations

Records obtainable under Freedom of Information Act
Requests for records under Freedom of Information Act
—Appeal of denial of request

Privacy Act requests—For access or general information
— —For amendment of record

— —Appeal of denial of request; statement of dispute

PROCEDURAL FORMS

Request—To NASA—For information—Freedom of
Information Act [5 U.S.C.A. § 552(a)(3); 14 C.F.R.
§ 1206.601]
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§ 7:216

§ 7:217

§7:218

— —As to existence of and for access to information on
individual—Privacy Act of 1974 [5 U.S.C.A. § 552a(d)(1); 14
C.F.R. §1212.201]

— —For amendment of record—Privacy Act of 1974 [5
U.S.C.A. § 552a(d)(2); 14 C.F.R. § 1212.300]

—To FAA—As to unmanned aircraft or drones [5 U.S.C.A.

§ 552]

CHAPTER 8. BANKING AND FINANCING

I. UNIFORM FEDERAL BANKING AGENCY
PROCEEDINGS

A. PROCEDURAL GUIDE

§ 8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5
§ 8:6
§ 8:7
§ 8:8
§8:9
§ 8:10
§8:11
§ 8:12
§8:13
§8:14
§ 8:15
§ 8:16

§8:17
§ 8:18
§8:19
§ 8:20
§8:21
§ 8:22
§ 8:23
§ 8:24
§ 8:25
§ 8:26
§ 8:27

Various kinds of financial institutions

Banking regulatory agencies

Uniform procedures

Appearance in adjudicatory proceedings

Signing of filings and submissions

—Oral motions or argument as good faith certification

Filing of papers

Service of papers

Subpoena

—Area of service

Answer; default

Consolidation of actions; severance of actions

Motions; responses

Request for production of documents from parties

—DMotions to limit discovery; motions to compel production

—Rulings on motions to limit or compel discovery; enforcing
discovery subpoenas

Document subpoenas to nonparties
Depositions of witnesses unavailable for hearing
Motions for summary disposition; responses
Prehearing submissions

Public hearings; filing documents under seal
Hearing subpoenas

Order of hearings; stipulations of fact and law
Admissibility of evidence

Official notice

Objections to evidence

Proposed findings and conclusions; reply briefs
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§ 8:28
§ 8:29
§ 8:30
§ 8:31
§ 8:32

§ 8:33
§ 8:34

§ 8:35
§ 8:36

§ 8:37
§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45
§ 8:46
§ 8:47

§ 8:48

clxxiv
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Interlocutory review; suspension of proceedings

Recommended decision; filing of record

Review by agency head

Stays pending judicial review

Checklist—Authorized procedural steps in proceeding before
Office of the Comptroller of the Currency (OCC), Board of
Governors of Federal Reserve System, Federal Deposit
Insurance Corporation (FDIC), and Office of Thrift
Supervision (OTS) [12 C.F.R. Pts. 19, 263, 308, 509, 747]

PROCEDURAL FORMS

Caption

Certificate of service [12 C.F.R. §§ 19.11(b), 263.11(b),
308.11(b), 509.11(b), 747.11(b)]

Declaration of representation—By attorney [12 C.F.R.

§§ 19.6(a)(3), 263.6(a)(3), 308.6(a)(3), 509.6(a)(3), 747.6(a)(3)]

Notice and order of hearing—Before Board of Governors of
Federal Reserve System—Application under Bank Holding
Company Act of 1956 [12 U.S.C.A. § 1842(b)(1); 12 C.F.R.
§§ 19.18, 263.18, 308.18, 509.18, 747.18]

Answer—To allegations in notice of hearing—Admissions and
denials [12 C.F.R. §§ 19.19, 263.19, 308.19, 509.19, 747.19]

Request—For prehearing conference [12 C.F.R. §§ 19.31(b),
263.31(b), 308.31(b), 509.31(b), 747.31(b)]

—For private hearing [12 C.F.R. §§ 19.23, 19.33(a), 263.23,
263.33(a), 308.23, 308.33(a), 509.23, 509.33(a), 747.23,
747.33(a)]

—For public hearing [12 C.F.R. §§ 19.23, 19.33(a), 263.23,
263.33(a), 308.23, 308.33(a), 509.23, 509.33(a), 747.23,
747.33(a)]

Motion—To file document under seal [12 C.F.R. § 19.33(b)]

—For consolidation of proceedings [12 C.F.R. §§ 19.22(a),
263.22(a), 308.22(a), 509.22(a), 747.22(a)]

—For consolidation as to specific issue only [12 C.F.R.

§§ 19.22(a), 263.22(a), 308.22(a), 509.22(a)47.22(a)]

—For severance of proceeding [12 C.F.R. §§ 19.22(b), 263.22(b),
308.22(b), 509.22(b), 747.22(b)]

—For severance of specific count of notice [12 C.F.R.

§§ 19.22(b), 263.22(b), 308.22(b), 509.22(b), 47.22(b)]

—For continuance of hearing [12 C.F.R. §§ 19.13, 263.6,
308.34, 509.13, 747.13]

Request—For issuance of subpoena [12 C.F.R. §§ 19.34(a),
263.34(a), 308.34(a), 509.34(a), 747.34(a)]

Motion—To quash subpoena [12 C.F.R. §§ 19.34(b), 263.34(b),
308.34(b), 509.34(b), 747.34(b)]
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§ 8:49
§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54

§ 8:55

§ 8:56

§ 8:57

—To strike discovery because filing not signed [12 C.F.R.
§§ 19.7(a), 263.7(a), 308.7(a), 509.7(a), 747.7(a)]

Notice and application—To take oral deposition [12 C.F.R.
§§ 19.27(a), 263.27(a), 308.27(a), 509.27(a), 747.27(a)]

Motion—For leave to intervene and participate in proceedings
[12 C.F.R. §§ 19.23, 263.23, 308.23, 509.23, 747.23]

—For production of documents [12 C.F.R. §§ 19.23, 263.23,
308.23, 509.23, 747.23]

—To limit discovery [12 C.F.R. §§ 19.25(d), 263.25(d),
308.25(d), 509.25(d), 747.25(d)]

—To compel discovery [12 C.F.R. §§ 19.25(f), 263.25(f),
308.25(f), 509.25(f), 747.25(f)]

Proposed findings and conclusions of law 5 U.S.C.A. § 557(c);
12 C.F.R. §§ 19.37(a), 263.37(a), 308.37(a), 509.37(a),
747.37(a)

Order—Granting severance [12 C.F.R. §§ 19.22(b), 263.22(b),
308.22(b), 509.22(b), 47.22(b)]

Exceptions—To recommended decision [12 C.F.R. §§ 19.39,
263.39, 308.39, 509.39, 747.39]

II. FEDERAL RESERVE SYSTEM PROCEEDINGS
A. APPLICATIONS TO FEDERAL RESERVE

§ 8:58
§ 8:59
§ 8:60
§ 8:61
§ 8:62
§ 8:63
§ 8:64
§ 8:65
§ 8:66

§ 8:67

§ 8:68

BOARD; RULES OF PRACTICE FOR HEARINGS
1. Procedural Guide

Introduction

Where to submit application

Hearing

Action by board

Reconsideration

Federal Reserve Board adjudications

Practice before the Federal Reserve Board

—Initiation of disciplinary proceedings

—Notice of debarment or suspension; petition for
reinstatement

2. Procedural Forms

Application—To Board of Governors of Federal Reserve
System For Federal Reserve System membership (FR 2083/A/
B/C) [12 U.S.C.A §§ 321 to 339a; 12 C.F.R. § 208.31] (Rev.
9/2011)

Application for Federal Reserve Bank stock By de novo
national bank (FR 2030) (Rev. 9/2011) [12 U.S.C.A §§ 222,
282]
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§ 8:69

§ 8:70

§8:71

§ 8:72

§ 8:73

§8:74
§ 8:75
§ 8:76
§ 8:77
§ 8:78
§ 8:79
§ 8:80
§ 8:81
§ 8:82

§ 8:83

§ 8:84

§ 8:85

§ 8:86

§ 8:87

clxxvi
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Application for Federal Reserve Bank stock By nonmember
state bank converting into national bank (Rev. 9/2011) [12
U.S.C.A §§ 35, 282]

Application for adjustment in holding of Federal Reserve Bank
stock (FR 2056) (Rev. 9/2011) [12 U.S.C.A § 287]

Application for cancellation of Federal Reserve Bank stock By
member bank in voluntary liquidation (FR 2086) [12 U.S.C.A
§287; 12 C.F.R. § 209.3] (Rev. 9/2011)

Application for cancellation of Federal Reserve Bank stock—
By member bank merging or consolidating with nonmember
bank (FR 2086a) (Rev. 9/2011) [12 U.S.C.A § 321; 12 C.F.R.

§ 209.3]

Application—For cancellation of Federal Reserve Bank stock—
By insolvent bank member (FR 2087) (Rev. 9/2011) [12
U.S.C.A §288; 12 C.F.R. § 209.3]

FEDERAL RESERVE SYSTEM LITIGATION
1. Procedural Guide

Judicial review of Federal Reserve Board action
Judicial review under the Bank Holding Company Act
—Standing; competitor as aggrieved party

— —Requirement of participation in Board proceedings
—What orders are reviewable

—Standard of review

Federal Reserve Board litigation

Federal Reserve Bank litigation

—Subject-matter jurisdiction; removal

2. Procedural Forms

Allegation in complaint—dJurisdiction based on specific
statutory grant—Federal Reserve bank as party [12 U.S.C.A.
§ 632; Fed. R. Civ. P. 8(a)]

Allegation—dJurisdiction based on specific statutory grant—
Transactions involving international or foreign banking [12
U.S.C.A. §632; Fed. R. Civ. P. 8(a)]

Petition—For review—Of final order and decision of Board of
Governors of Federal Reserve System [12 U.S.C.A. § 1818(e)]

— —Of final order and decision of Board of Governors of
Federal Reserve System—No parties admitted to participate
in rulemaking proceedings before agency [12 U.S.C.A. § 1848;
Fed. R. App. P. 5(a), (c)]

— —Application for acquisition of stock denied [12 U.S.C.A.

§ 1848; Fed. R. App. P. 15(a)]
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§ 8:88 Motion—For stay—Of agency order pending direct review [5

U.S.C.A. § 705; Fed. R. App. P. 18]

III. FEDERAL DEPOSIT INSURANCE
CORPORATION PROCEEDINGS

A.

§ 8:89
§ 8:90
§ 8:91
§ 8:92
§ 8:93
§ 8:94
§ 8:95
§ 8:96
§ 8:97
§ 8:98

§ 8:99

§ 8:100
§ 8:101
§ 8:102
§ 8:103
§ 8:104
§ 8:105
§ 8:106

§ 8:107

§ 8:108

§ 8:109

§ 8:110
§8:111
§8:112

APPLICATIONS TO THE FDIC
1. Procedural Guide

General application procedures

—Form and content of submittal

—Comments

—Informal proceedings

—Hearing

— —Notice of hearing

— —Participation in hearing

— —Notice of disposition

—Petition for reconsideration

Specific types of applications—Application for deposit
insurance

—DMerger transaction

—Change in control of insured depository institution

— —Notice of disapproval; opportunity to request hearing

— —Answer to notice of disapproval

— —Hearing

—Application to employ person convicted of criminal offense

— —Denial notice; hearing request; written submissions

— —Hearing

2. Procedural Forms

Interagency charter and federal deposit insurance application
(FDIC 3064-0001) [12 U.S.C.A. § 1815; 12 C.F.R. § 303.1]

Interagency bank merger application (FDIC 3064-0015) [12
U.S.C.A. §1828(c); 12 C.F.R. § 303.3]

Statement of changes in beneficial ownership of securities
(FDIC 6800-04) [12 U.S.C.A. § 1817G)(17)]

FDIC ADJUDICATIVE PROCEDURES

1. Procedural Guide

Applicability of FDIC general rules of practice
Cease and desist orders
—Notice and hearing
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§ 8:113
§8:114
§ 8:115
§8:116
§ 8:117
§8:118
§8:119

§ 8:120
§ 8:121
§ 8:122
§ 8:123
§8:124
§ 8:125
§ 8:126
§ 8:127

§ 8:128

§ 8:129

C.

§ 8:130
§ 8:131
§ 8:132
§ 8:133
§8:134
§ 8:135
§ 8:136
§ 8:137
§ 8:138
§ 8:139

FeEDERAL PrROCEDURAL FoRrRMS

—Issuance of cease and desist orders

—Temporary cease and desist orders

Notice of intent to remove institution—Affiliated party

Notice of suspension of institution—Affiliated party

Order of removal or prohibition

—Application for stay

Removal or suspension where bank official is charged with
felony—Notice of suspension

—Order of removal or prohibition

—Request for hearing

—Hearing

—Written submissions in lieu of hearing

—Decision

2. Procedural Forms

Notice—Of charges and of hearing—Unsafe and unsound
banking practices [12 U.S.C.A. § 1818(b); 12 C.F.R. Pt. 308]

— —Of intention to remove director from office [12 U.S.C.A.
§ 1818(e)(1); 12 C.F.R. Pt. 308]

Order—By consent—To cease and desist—Unsafe and
unsound banking practices [12 U.S.C.A. § 1818(b)]
—Of prohibition from participation and suspension from

office as director—Unsafe and unsound banking practices—
Breach of fiduciary duty [12 U.S.C.A. § 1818(e)(3)]

—By consent—Of removal from office as Director—Unsafe
and unsound banking practices—Breach of fiduciary duty
[12 U.S.C.A. § 1818(e)(4)]

FDIC JUDICIAL PROCEEDINGS
1. Procedural Guide

Introduction to litigation involving FDIC

What law applies

Jurisdiction of federal courts

—Effect of FDIC acting as receiver of state bank
—Effect of dual capacity of FDIC

—Pendent jurisdiction

Removal from state courts

Venue

Judicial review of FDIC orders

—Standing

Table of Laws and Rules
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Correlation Table

§ 8:140
§ 8:141
§ 8:142
§8:143
§8:144

§ 8:145

§ 8:145.50

§ 8:146

§ 8:147

§ 8:148

§ 8:149
§ 8:150
§ 8:151

§ 8:152

Volume 3B

—Scope of review

—Limitation of district court jurisdiction

Review of order disapproving change in control

Judicial enforcement or review of cease and desist orders
—Temporary orders

2. Procedural Forms

Allegation in complaint—dJurisdiction based on specific
statutory grant—FDIC as party [12 U.S.C.A. § 1819; Fed.
R. Civ. P. 8(a)l

— —FDIC as receiver to failed bank [12 U.S.C.A. § 1821;
Fed. R. Civ. P. 8(a)]

Complaint—For declaratory relief—Regarding FDIC’s
authority as receiver and bridge depository institution’s
status as trustee—For injunctive relief—Enjoining action
in state court challenging bridge depository institution’s
federal authority [12 U.S.C.A. §§ 1819, 1821(n), 1823(c);
28 U.S.C.A. §§ 1331, 1337(a), 1345, 1348, 2201]

—For declaratory judgment and injunction—Validity of
FDIC order suspending individual as president and
director of bank [12 U.S.C.A. § 1818(g); 28 U.S.C.A.

§§ 1346, 1391(e)]

—Against FDIC—To recover insured deposit liability—By
depositor in insolvent national bank [12 U.S.C.A. § 1819;
Fed. R. Civ. P. 8(a)]

—Against bank for liabilities as successor to bank in
receivership [12 U.S.C.A. §§ 1811 to 1835a]

—Third-party complaint—Against FDIC [12 U.S.C.A.

§§ 1811 to 1835a]

Notice of removal—By FDIC as third-party receiver [12
U.S.C.A. § 1819(b)(2)(B); 28 U.S.C.A. § 1441]

Motion—To dismiss—No liability of bank as purchaser of
assets of bank in receivership [Fed. R. Civ. P. 12(b)(1),
(b)(6)]

IV. NATIONAL BANK PROCEEDINGS
A. APPLICATIONS TO OFFICE OF

COMPTROLLER OF THE CURRENCY

1. Application Procedures

§ 8:153 Introduction to national bank regulation
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§8:154
§ 8:155
§ 8:156
§ 8:157
§ 8:158
§ 8:159
§ 8:160
§ 8:161
§ 8:162
§ 8:163
§ 8:164
§ 8:165

§ 8:166
§ 8:167
§ 8:168
§ 8:169
§8:170
§8:171
§8:172

FeEDERAL PrROCEDURAL ForMS

State aspects

Applications and investigations

Notice of filing of application

Written comments and requests for hearings
Denial of hearing; submission of written comments
Notice of hearing

Hearings

Decisions; conditional approval

—Expedited review

Denial of decision

Nullification of decision

Appeal

2. Chartering New National Bank

a. Procedural Guide

Formation of national banks
Application

—Evaluation of application
Hearing

Disapproval of application
Preliminary approval

Grant of charter

§ 8:172.50  Prohibitions on proprietary trading and certain

§ 8:173
§8:174
§ 8:175
§ 8:176

§ 8:177

§ 8:178

§ 8:179

clxxx

relationships with hedge funds and private equity funds
b. Procedural Forms

Charter application to organize national bank [12 U.S.C.A.
§§ 21 et seq.; 12 C.F.R. § 5.20]

Application—To organize national bank—Business plan [12
U.S.C.A. §§ 21 et seq.; 12 C.F.R. § 5.20]

— —Financial projections [12 U.S.C.A. §§ 21 et seq.; 12
C.F.R. § 5.20]

— —Fiduciary powers [12 U.S.C.A. §§ 21 et seq.; 12 C.F.R.
§ 5.20]

— —Biographical and financial report—By each organizer
and proposed interim director, director, executive officer, or
principal shareholder [12 U.S.C.A. §§ 21 et seq.; 12 C.F.R.
§ 5.20]

Changes in application—To organize national bank [12
U.S.C.A. §§ 21 et seq.; 12 C.F.R. § 5.20]

Certificate—Of payment of capital stock—In capitalization of
national bank [12 U.S.C.A. §§ 21 et seq.; 12 C.F.R. § 5.20]
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§ 8:180

3. Conversion

a. Procedural Guide

How to convert state-chartered bank to national bank

§ 8:180.50 National bank to state bank conversions

§ 8:181
§8:182
§ 8:183

§ 8:184

§ 8:185
§ 8:186
§ 8:187

b. Procedural Forms

Application—To convert to a national bank [12 U.S.C.A.
§8 35 et seq.; 12 C.F.R. § 5.24(b), (d)]

Fiduciary operating plan—In national bank conversion [12
U.S.C.A. §§ 35 et seq.; 12 C.F.R. § 5.24(b), (c)]

Authority for conversion to national bank [12 U.S.C.A. § 35;
12 C.F.R. § 5.24(b), (d)]

Letter—To certify conversion completion [12 U.S.C.A. §§ 35
et seq.; 12 C.F.R. § 5.24(b), (d)]

4. Merger or Consolidation Resulting in National
Bank

a. Procedural Guide

Introduction
Organization of interim national bank
Rights of dissenting shareholders

§ 8:187.50 Concentration limits on large financial firms

§ 8:188
§ 8:189
§ 8:190

§ 8:191

§ 8:192
§ 8:193
§8:194

§ 8:195

b. Procedural Forms
Interagency Bank Merger Act application [12 U.S.C.A.
§§ 215, 215(a), 1828(c); 12 C.F.R. § 5.33; 12 C.F.R. Pt. 303]
Agreement—To merge (Sample) [12 U.S.C.A. §§ 215, 215a; 12
C.F.R. §5.33]

—To consolidate (Sample) [12 U.S.C.A. §§ 215, 215a; 12
C.F.R. §5.33]

—To purchase assets and assume liabilities (Sample) [12
U.S.C.A. §§ 215, 215a; 12 C.F.R. § 5.33]

5. Establishment of Branches

a. Procedural Guide

Introduction
Application to Comptroller
Action on application

b. Procedural Forms

Branches and relocations—Application and instructions [12
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U.S.C.A. § 36; 12 C.F.R. § 5.30]
§ 8:196 Branch and relocation application [12 U.S.C.A. § 36; 12
C.F.R. §5.30] [Deleted]

6. Other Changes in Corporate Activities

a. Procedural Guide

§ 8:197 Exercise of fiduciary powers

§8:198 Investment in bank service corporation

§ 8:199 Domestic operating subsidiaries

§ 8:200 Relocation of head office or domestic branch
§ 8:201 Change in capital structure

§ 8:202 Change in bank control

§ 8:203 —Disapproval of change; hearing

b. Procedural Forms

§ 8:204 Letter advising of commencement of fiduciary activities [12
U.S.C.A. §92a; 12 C.F.R. §9.3]

§ 8:205 Letter of notification—Of intent—To invest in bank service
corporation [12 U.S.C.A. §§ 1862, 1865(a); 12 C.F.R. § 5.35]

§ 8:206 — —To establish or acquire operating subsidiary or perform
new activities through existing subsidiary [12 C.F.R. § 5.34]

§ 8:207  After-the-fact notice—Subsidiary [12 C.F.R. § 5.34]

§ 8:208 —Bank service company [12 C.F.R. § 5.34]

§ 8:209  Application to relocate head office or domestic branch [12
U.S.C.A. § 30(b); 12 C.F.R. §§ 5.30, 5.40]

§ 8:210 Application to relocate head office or domestic branch [12
U.S.C.A. § 30(b); 12 C.F.R. §§ 5.30, 5.40] [Deleted]

§ 8:211 Application—Reduction of permanent capital [12 U.S.C.A.
§§ 57, 59; 12 C.F.R. § 5.46]

§ 8:212 Notice—Reduction of permanent capital [12 U.S.C.A. §§ 57,
59; 12 C.F.R. § 5.46]

§ 8:213  Application—Increase in capital for other than cash [12
U.S.C.A. §§ 57, 59; 12 C.F.R. § 5.46]

§ 8:214 —Increase in capital for material noncash contribution [12
U.S.C.A. §§ 57, 59; 12 C.F.R. § 5.46]

§ 8:215 Notice—Increase in stock for cash [12 U.S.C.A. §§ 57, 59; 12
C.F.R. § 5.46]

§ 8:216 —Increase in stock for property [12 U.S.C.A. §§ 57, 59; 12
C.F.R. §5.46]

§ 8:217 —Of change in bank control—Instructions [12 U.S.C.A.
§ 1817(j); 12 C.F.R. § 5.50]

§ 8:218 —Of Change in director or senior executive officer [12
U.S.C.A. §1831i]
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§ 8:219

§ 8:219.10

§ 8:219.20

§ 8:219.30
§ 8:219.40
B.

§ 8:220
§ 8:221
§ 8:222
§ 8:223
§ 8:224
§ 8:225
§ 8:226
§ 8:227
§ 8:228
§ 8:229

§ 8:230
§ 8:231

§ 8:232

§ 8:233

§ 8:234

Interagency biographical and financial report

7. Financial Stability Oversight Council

Authority to require supervision and regulation of certain
nonbank financial companies

Registration of nonbank financial companies supervised by
the Board of Governors

Reports
Acquisitions

JUDICIAL REVIEW OF RULINGS AS TO
POWERS OF NATIONAL BANKS

1. Procedural Guide

Standing to challenge approval by Comptroller

Judicial review of decision on charter

—Standard of review

—Evidence

Review of merger or consolidation

Review of branch bank approval

Action for injunctive or declaratory relief against
authorization of branch

Review of change in bank control

Judicial review of appointment of receiver

2. Procedural Forms

Allegations in complaint—Comptroller’s interpretive ruling
was substantive rule and issuance constituted rulemaking
[6 U.S.C.A. §551(4), (5)]

—Comptroller’s rule issued without notice and hearing [5
U.S.C.A. § 553]

—Comptroller’s rule not exempt from notice and hearing
requirements [5 U.S.C.A. § 553]

Paragraphs in answer—By national bank—In defense of
determination by Comptroller authorizing opening of second
branch bank [12 U.S.C.A. § 36; Fed. R. Civ. P. 8(b)]

Motion—For summary judgment—By third-party plaintiffs—
Comptroller and bank lacked authority to approve and carry
out purchase of stock without consent of counterclaimants
and third-party plaintiffs [12 U.S.C.A. §§ 21 et seq., 83; Fed.
R. Civ. P. 56]

— —Motion for imposition of sanctions [Fed. R. Civ. P. 11,
56]
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§ 8:235 Order—For summary judgment—Rescission of transaction in
which counterclaimants were required to sell stock in bank
[12 U.S.C.A. §§ 21 et seq., 83; Fed. R. Civ. P. 56]
§ 8:236 —Directing Comptroller to rescind interpretive ruling [5
U.S.C.A. § 706]
C. NATIONAL BANK LITIGATION
1. Procedural Guide
§ 8:237 State aspects
§ 8:238  Jurisdiction—Federal question
§ 8:239 —Diversity cases
§ 8:240 —Special jurisdictional statutes
§ 8:241 —Suits involving national bank receivers
§ 8:242  Venue in action against national bank
§ 8:243  Collection and preservation of bank assets by receiver
§ 8:244  Suits against bank directors
§ 8:245 —Parties
§ 8:246 —Shareholders’ derivative action
§ 8:247 Transfers in contemplation of insolvency
§ 8:248 Recovery against bank of statutory penalty for usury
§ 8:249 —Form of action involving charge of usury
§ 8:250 —dJurisdiction
§ 8:251 —Class action
§ 8:252  Private action on tying arrangement—Treble damages
§ 8:253 —Injunctive relief
2. Procedural Forms
§ 8:254 Allegation in complaint—dJurisdiction based on diversity of
citizenship—National bank as party [28 U.S.C.A.
§§ 1332, 1348; Fed. R. Civ. P. 8(a)]
§ 8:254.50 — —National bank’s main office determinative [28
U.S.C.A. §§ 1332, 1348; Fed. R. Civ. P. 8(a)l
§ 8:255 —dJurisdiction based on specific statutory grant—Action to
wind up affairs of national bank [28 U.S.C.A. § 1348;
Fed. R. Civ. P. 8(a)]
§ 8:256 — —Action by national bank to enjoin Comptroller of the
Currency [28 U.S.C.A. § 1348; Fed. R. Civ. P. 8(a)]
§ 8:257 Complaint—By receiver of insolvent national bank—To
set aside fraudulent conveyance by judgment debtor [28
U.S.C.A. §§ 1345, 1348; Fed. R. Civ. P. 8(a)]
§ 8:258 — —To recover dividends on corporate stock [28 U.S.C.A.
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§ 8:259

§ 8:260

§ 8:261

§ 8:262

§ 8:263

§ 8:264

§ 8:265

§ 8:266

§ 8:267

—By creditor of insolvent national bank—Against
receiver—To establish priority to assets of bank [28
U.S.C.A. § 1348; Fed. R. Civ. P. 8(a)]

—Stockholders’ derivative action—To enjoin Comptroller
of the Currency and receiver from making collusive
compromise of suit against directors of insolvent national
bank [12 U.S.C.A. §§ 21 et seq.; 28 U.S.C.A. § 1348; Fed.
R. Civ. P. 8(a), 23.1]

—Class action—Against national banking association—
For charging and collecting interest in excess of lawful
maximum rate [12 U.S.C.A. §§ 85, 86; 28 U.S.C.A.

§§ 1337, 1355; Fed. R. Civ. P. 23]

—Under RICO—For damages—Conspiracy to defraud
plaintiff of proceeds due under contracts [18 U.S.C.A.

§§ 1961, 1962, 1964(c); 28 U.S.C.A. §§ 1331, 1332, 1337]

—For damages and rescission of contracts—Bank
unlawfully tied extension of credit on one property to
agreement to purchase another property [12 U.S.C.A.

§§ 1971 et seq.; 28 U.S.C.A. § 1331]

—Diversity of citizenship—Against officers and directors
of insolvent bank for fraudulent sale of shares of stock
[28 U.S.C.A. §§ 93, 1332]

Motion—To dismiss for lack of jurisdiction—No federal
question involved—Stockholder’s action against directors
of officers of national bank—Loss resulted from
stockholder’s ignorance of rights [28 U.S.C.A. § 1331;
Fed. R. Civ. P. 12(b)(1)]

— —No diversity of citizenship—National bank not
“located” in place where branch maintained [28 U.S.C.A.
§§ 1332, 1348; Fed. R. Civ. P. 12(b)(1)]

— —Not action to wind up affairs of national bank [28
U.S.C.A. § 1348; Fed. R. Civ. P. 12(b)(1)]

V. FEDERAL SAVINGS ASSOCIATION

PROCEEDINGS
A. ADMINISTRATIVE ACTION ON APPLICATIONS
1. Procedural Guide
§ 8:268 Introduction to Office of Thrift Supervision
§ 8:269  State aspects
§ 8:270 Charter applications—Form and filing
§ 8:271 —Publication of notice
§ 8:272 —Comments on the application
§ 8:273 —Meeting on the application
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§ 8:274
§ 8:275
§ 8:276
§ 8:277
§ 8:278
§ 8:279
§ 8:280
§ 8:281
§ 8:282
§ 8:283
§ 8:284
§ 8:285
§ 8:286
§ 8:287
§ 8:288

§ 8:289

§ 8:290

§ 8:291

§ 8:292
§ 8:293

§ 8:294

§ 8:295

§ 8:296
§ 8:297

clxxxvi
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—Issuance of charter

Charter amendments

Mutual to stock conversions

Standard conversion

—Prefiling conference

—Public notice; comments

—Filing and contents of application
Acquisition of control of savings association
—Exempted transaction approved after acquisition
—Rebutting determination of control
—Safe harbor status

—How to file application or notice
—Review of complete application or notice
—Public notice; comments

—Disposition of application or notice

2. Procedural Forms

a. Organization of Federal Savings
Associations

Charter application to organize a federal savings association
or federal savings bank (OTS Form 138) [12 U.S.C.A.
§ 1464; 12 C.F.R. Pt. 543]

Charter—For federal mutual savings association or savings
bank (OCC Form 1502-E) [12 U.S.C.A. § 1464; 12 C.F.R. Pt.
543]

Charter application to organize a federal stock association or
federal savings bank (OCC Form 1502-F) [12 U.S.C.A.

§ 1464; 12 C.F.R. Pt. 543]

Notice for charter and bylaw amendments (OCC Form 1563)
[12 C.F.R. §§ 544.2, 544.5, 552.4, 552.5]

Notice of filing of application for conversion to stock form [12
C.F.R. § 563b.4]

Application—For conversion from mutual to stock form of
organization

b. Acquisition of Control of Savings
Associations

Agreement—Acquisition of stock of savings association—
Rebuttal of control [12 U.S.C.A. § 1467a; 12 C.F.R. Pt. 574]

Safe harbor certification [12 C.F.R. Pt. 574]

Application—For acquisition of control of a savings
association (OTS Form H-(e)) [12 C.F.R. Pt. 544]
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§ 8:298

B.

§ 8:299
§ 8:300
§ 8:301
§ 8:302
§ 8:303
§ 8:304
§ 8:305
§ 8:306
§ 8:307
§ 8:308

§ 8:309

§ 8:310

§ 8:311

Notice of filing of application or notice for acquisition of a
savings association [12 C.F.R. Pt. 574]

LITIGATION INVOLVING FEDERAL SAVINGS
ASSOCIATIONS

1. Procedural Guide

Jurisdiction

State aspects

Availability of private cause of action

Venue

Parties

Exhaustion of remedies

Derivative suit by shareholders of failed savings association
Discovery; privileges

Private action on tying arrangement—Treble damages
—Injunctive relief

2. Procedural Forms

Complaint—Against savings and loan association and
officers—For damages and injunctive relief—Unlawful tying
arrangement, fraud, misrepresentation, and breach of
contract [12 U.S.C.A. § 1464(q); 28 U.S.C.A. §§ 1332, 1391,
Fed. R. Civ. P. 8(a)]

Motion—For attachment, temporary restraining order, and
preliminary injunction—To restrain enforcement of loan
agreement containing unlawful tying arrangement [Fed. R.
Civ. P. 64, 65]

Affidavit—In support of motion—For attachment, temporary
restraining order, and preliminary injunction—To restrain
enforcement of loan agreement containing unlawful tying
arrangement [Fed. R. Civ. P. 64, 65]

VI. INTERNATIONAL BANK REGULATION
A. PROCEDURAL GUIDE

§ 8:312
§ 8:313
§ 8:314
§ 8:315
§ 8:316
§ 8:317
§ 8:318

Introduction to domestic operations of foreign banks
Establishment of federal branch or agency
After-the-fact approval

Interstate banking operations; home state

Conversion into federal branch or agency

Relocation or redesignation of federal branch or agency
Termination of a federal branch or agency
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§ 8:319 State aspects

B. PROCEDURAL FORMS

§ 8:320 Application—To establish, change, or redesignate federal
savings institution branch or home office [12 U.S.C.A.
§ 3102; 12 C.F.R. Pt. 28]

§ 8:321 Application for a change of status of an office of a foreign
bank [12 U.S.C.A. § 3102; 12 C.F.R. Pt. 28]
§ 8:322 Federal branch and agency relocation application [12

U.S.C.A. §3102; 12 C.F.R. Pt. 28]

§ 8:322.50 International applications and prior notifications under
subpart B of regulation K

VII. FARM CREDIT PROCEEDINGS
A. PROCEDURAL GUIDE

§ 8:323 Introduction to Farm Credit System

§ 8:324  Jurisdiction; service of process

§ 8:325 No implied private right of action under Farm Credit Act
§ 8:326  Right of first refusal

B. PROCEDURAL FORMS

§ 8:327 Complaint—Class action—For declaratory judgment and
injunctive relief—Denial of right of first refusal to
repurchase formerly owned agricultural real estate from
institution of Farm Credit System [5 U.S.C.A. §§ 701 et
seq.; 12 U.S.C.A. § 2219a(b); 28 U.S.C.A. § 1331; Fed. R.
Civ. P. 8(a), 23]

§ 8:327.50 —Breach of Contract, negligence and monies due [5
U.S.C.A. §§ 701 et seq.; 12 U.S.C.A. §§ 2001 et seq.; 28
U.S.C.A. § 1332;Fed. R. Civ. P. 8(a)]

§ 8:328 Notice of motion—Motion for partial summary judgment—
For declaratory judgment and injunctive relief—Denial of
right of first refusal to repurchase formerly owned
agricultural real estate from institution of Farm Credit
System [12 U.S.C.A. § 2219a(b); Fed. R. Civ. P. 56]

§ 8:329 Complaint—Conversion—Failure to recognize payment
terms imposed by secured lender in connection with
purchase of crops [12 U.S.C.A. §§ 2001, 2258; 28 U.S.C.A.
§ 1332; 7 U.S.C.A. § 1631]

§ 8:330 —By agricultural credit association—Loan default [12
U.S.C.A. §§ 2201 et seq.]
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VIII.

A.

§ 8:331
§ 8:332
§ 8:333
§8:334

§ 8:335
§ 8:336
§ 8:337
§ 8:338
§ 8:339
§ 8:340

§ 8:341

B.

§ 8:342

§ 8:343

§ 8:344
§ 8:345
§ 8:346
§ 8:347
§ 8:348

§ 8:349
§ 8:350

§ 8:351
§ 8:352

§ 8:353

BANKING LITIGATION IN FEDERAL COURT

PROCEDURAL GUIDE

Federal question jurisdiction

—Suits involving violation of federal banking laws

—Suits involving federally owned or chartered banks

Federal-question jurisdiction—Suits against bank directors,
officers, or shareholders

Diversity jurisdiction

—Bank’s citizenship for diversity purposes

—Amount in controversy exceeding $75,000

Pendent jurisdiction

Jurisdiction over suits involving international banking

—Necessity of transaction involving international banking or
banking in United States possession

Suits involving disposition of foreign government property

PROCEDURAL FORMS

Allegation in complaint—dJurisdiction based on federal
question [12 U.S.C.A. §§ 21 et seq.; 28 U.S.C.A. § 1331; Fed.
R. Civ. P. 8(a)]

—dJurisdiction based on specific statutory grant—
Transactions involving international or foreign banking [12
U.S.C.A. § 632; Fed. R. Civ. P. 8(a)]

— —Arising out of disposition of property of foreign state [12
U.S.C.A. § 632; Fed. R. Civ. P. 8(a)]

Notice of removal [12 U.S.C.A. § 632; 28 U.S.C.A. § 1441]

Motion for remand [12 U.S.C.A. § 632; 28 U.S.C.A. § 1441]

Complaint—Class action—To remove national bank as
trustee in transaction involving international or foreign
banking [12 U.S.C.A. § 632; Fed. R. Civ. P. 8(a), 23]

—Injunction to stop bank from honoring letters of credit [12
U.S.C.A. § 632; Fed. R. Civ. P. 8(a), 23]

Motion—For consolidation of actions [Fed. R. Civ. P. 18]

—To substitute bank as real party in interest [Fed. R. Civ. P.
17(a), 25]

—To substitute receiver as defendant [Fed. R. Civ. P. 25(c)]

—To strike discovery because filing not signed [Fed. R. Civ.
P. 26(g)]

—To dismiss for lack of jurisdiction—Transactions involving
international or foreign banking—National bank merely
stakeholder and not “party” [12 U.S.C.A. § 632; Fed. R. Civ.
P. 12(b)(1)]
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§ 8:355
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—To dismiss—No liability of bank as purchaser of assets of
bank in receivership [Fed. R. Civ. P. 12(b)(1), (b)(6)]

Order—Granting motion for remand [12 U.S.C.A. § 632; 28
U.S.C.A. § 1441]

IX. PUBLIC RECORDS

A.

§ 8:356
§ 8:357
§ 8:358
§ 8:359

§ 8:360
§ 8:361
§ 8:362
§ 8:363
§ 8:364
§ 8:365

B.

§ 8:366

§ 8:367

PROCEDURAL GUIDE

Overview
Gramm-Leach-Bliley Act
Requests for records under FOIA

Requests under the Privacy Act—As to existence of or for
access to information

—For correction or amendment of record

FOIA petition for confidential treatment of information
Administrative appeals—Denial of FOIA request
—Denial of Privacy Act request

Judicial review—FOIA cases

—Privacy Act cases

PROCEDURAL FORMS

Request—For records—Freedom of Information Act [5
U.S.C.A. § 552(a)(3); 12 C.F.R. §§ 4.15(c), 261.12(b),
309.5(b), 505.3]

Appeal—From denial of request for records—Under
Freedom of Information Act [5 U.S.C.A. § 552(a)(6)(A); 12
C.F.R. §§4.15(d), 261.13(1), 309.5(h), 505.4]

§ 8:367.50 Complaint under Freedom of Information Act—Federal

§ 8:368

§ 8:369

§ 8:370

Reserve’s failure to produce requested documents [5
U.S.C.A. § 552]

Request—As to existence of and for access to information
on individual—Privacy Act of 1974 [5 U.S.C.A.
§ 552a(d)(1); 12 C.F.R. §§ 261a.5(a), 310.3, 503.1(b)]

—For correction or amendment of record—Privacy Act of
1974 [5 U.S.C.A. § 552a(d)(2); 12 C.F.R. §§ 261a.8(a),
310.7, 503.1(c)]

Appeal of refusal to amend records—Under Privacy Act [5
U.S.C.A. § 552a]

Table of Laws and Rules

Correlation Table
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Volume 4

CHAPTER 9. FUNDAMENTALS OF
BANKRUPTCY PRACTICE

I. GENERAL CONSIDERATIONS
A. PROCEDURAL GUIDE

§9:1
§9:2
§ 9:3

§9:4
§ 9:5
§ 9:6
§ 9:7
§ 9:8
§9:9
§9:10
§9:11
§9:12
§9:13
§9:14
§9:15
§9:16
§ 9:17
§9:18
§9:19

§9:20
§9:21
§9:22
§ 9:23
§ 9:24
§9:25
§ 9:26
§9:27

1. In General

Nature of bankruptcy
Goals of bankruptcy
Alternatives to filing bankruptcy

2. Governing Law

Constitutional basis, generally

Bankruptcy Code [18 U.S.C.A. §§ 1 et seq.]
—Construction

18 U.S.C.A. §§ 1 et seq

Other U.S.C.A. provisions

Bankruptcy Rules

Federal Rules of Civil Procedure

Federal Rules of Evidence

Federal Rules of Appellate Procedure

Local bankruptcy rules

—Rules governing appeals from orders or judgments
Courts of appeals rules

Federal regulations

State law

Official Bankruptcy Forms

—Instructions for using the Official Bankruptcy Forms

3. Prefiling Considerations; Eligibility to File
Bankruptcy

Generally

—Eligibility of specific persons or entities
Credit counseling briefing requirement
Effect of prior dismissal

Chapter 7 cases

—Who may file under Chapter 7

Chapter 9 cases

—Who may file under Chapter 9
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§9:28
§9:29
§9:30
§9:31
§9:32
§9:33

§ 9:34
§9:35
§ 9:36
§ 9:37
§9:38
§9:39
§9:40
§9:41
§ 9:42
§9:43
§9:44
§ 9:45
§ 9:46
§ 9:47
§9:48
§9:49
§ 9:50

§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:55
§ 9:56
§ 9:57
§ 9:58
§ 9:59
§ 9:60
§ 9:61
§ 9:62

$9:63
§ 9:64
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Chapter 11 cases
—Who may file under Chapter 11
Chapter 12 cases
—Who may file under Chapter 12
Chapter 13 cases
—Who may file under Chapter 13

4. General Bankruptcy Procedural Requirements

Generally

—Filing requirements

—Signing and verification

Captions

Petitions

—Nonattorney bankruptcy petition preparers

Motions

Applications

Complaints and answers

Counterclaims and cross-claims; answer or reply thereto

Notice

—Not less than 21 days’ notice

—Not less than 28 days’ notice

—Other notices to debtors, creditors, and trustees

—Notice to United States trustee

—Chapter 11 notices to equity-security holders

—Copies of notices to committees and federal government
entities

Service of process

After notice and a hearing

Adversary proceedings; contested matters

Appointment of patient care ombudsman

Small business debtor reporting requirements

Time computation

—Enlargement of time

—When court may not enlarge time

—Reduction of time

Intervention

Protective orders

Jury trial

5. Prohibition Against Discrimination Against
Debtors

Generally; by governmental units
By private employers
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§ 9:65 By utilities

B. PROCEDURAL FORMS

1. In General

§9:66 Full caption (Official Form No. B16A; Rev. 12/2007)
[Bankruptcy Rules 1005, 2002(n), 9004(b)]

§ 9:67 Short title caption (Official Form No. 16B; Rev. 12/1994)
[Bankruptcy Rules 1005, 9004(b)]

§9:68 Adversary proceeding caption—For use in proceeding other
than for complaint filed by debtor (Official Form No. B16D;
Rev. 12/2004) [Bankruptcy Rule 7010]

§9:69 Notice—Of motion or objection (Official Form No. 20A; Rev.
12/2010)

§9:70 —To creditors and other parties in interest (Form B 205; Rev.
8/2007)

§9:71 Application—For search of bankruptcy records (Form B 132;
Rev. 11/2011)

§ 9:72 Appearance—Of child support creditor or representative
(Official Form No. 281; Rev. 8/2006)

2. Protective Orders

§ 9:73 Motion—For order protecting person from scandalous or
defamatory matter contained in pleading or other paper [11
U.S.C.A. § 107(b)(2); Bankruptcy Rule 9018]

§9:74 Order—Protecting person from scandalous or defamatory
matter contained in pleading or other paper [11 U.S.C.A.
§ 107(b)(2); Bankruptcy Rule 9018]

§9:75 —On stipulation of parties—Protecting trade secrets to be
contained in discovery materials to be filed with court [11
U.S.C.A. § 107(b)(2); Bankruptcy Rule 9018]

3. Prohibition Against Discrimination Against
Debtors

§9:76 Complaint—For declaratory and injunctive relief—
Discrimination in connection with promotion of debtor by
federal agency [11 U.S.C.A. § 525; 28 U.S.C.A. §§ 2201, 2202]

§ 9:77 — —Discrimination by state agency in revoking driver’s
license of debtor [11 U.S.C.A. § 525(a)]

4. Nonattorney Bankruptcy Petition Preparers

§ 9:78 Declaration and signature of nonattorney bankruptcy petition
preparer (Official Form No. B19; Rev. 12/2007) [11 U.S.C.A.
§ 110]

§ 9:79 Disclosure of compensation of bankruptcy petition preparer
(Official Form No. B280; 10/2005) [11 U.S.C.A. § 110(h)]

cxciil
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II. EMPLOYMENT AND COMPENSATION OF

PROFESSIONALS
A. PROCEDURAL GUIDE
§9:80 Conditions for employment of professional persons
§9:81 —Salaried employees; employment of debtor’s attorney
§ 9:82 —Services by members and associates
§9:83 Approval and supervision of the court
§9:84 —Nature and scope of court’s role
§ 9:85 Application for order of employment
§ 9:86 —Notice and hearing
§ 9:87 Nunc pro tunc orders approving employment
§ 9:88 —Circumstances and factors affecting grant or denial
§9:89 Withdrawal or removal from employment
§9:90 Application for compensation and reimbursement
§9:91 —United States trustee guidelines for reviewing applications
for compensation and reimbursement of expenses
§ 9:92 —Detail and documentation required
§9:93 —Notice and hearing
§9:94 —Evidence; burden of proof
§ 9:95 —Sua sponte determination
§ 9:96 —Modification of compensation plan
§ 9:97 Pleading of request for attorney’s fees in adversary
proceeding
§9:98 Public record of fees; summary of record
§9:99 Priority for payment of petition-filing fee
§ 9:100 Status of claims for compensation and reimbursement
B. PROCEDURAL FORMS
1. Application and Order for Employment
a. Professional Persons, in General
§ 9:101 General purpose application to employ—Combined with order
[11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]
§9:102 Application—For leave to retain professional person [11
U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]
§9:1038 —To approve employment of professional [11 U.S.C.A.
§ 327(a); Fed. R. Bankr. P. 2014]
§9:104 —To approve employment of professional—Financial advisor
[11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]
§ 9:105 — —Chief restructuring officer [11 U.S.C.A. § 363(b); Fed. R.

cxciv
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§9:106
§ 9:107

§9:108

§9:109
§9:110
§9:111
§9:112
§9:113
§9:114
§9:115

§ 9:116

§9:117
§9:118
§9:119
§9:120
§9:121

§ 9:122

§9:123
§9:124

§ 9:125

—By examiner—To appoint accountant [11 U.S.C.A. §§ 327,
328; Fed. R. Bankr. P. 2014(a)]

Affidavit—Of proposed professional person [11 U.S.C.A.
§ 327(a); Fed. R. Bankr. P. 2014]

Order—Authorizing employment of professional person [11
U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

b. Attorneys

Application—For authority to employ general counsel [11
U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

—For authority to employ local counsel [11 U.S.C.A. § 327(a);
Fed. R. Bankr. P. 2014]

—For authority to employ special counsel [11 U.S.C.A.
§ 327(a); Fed. R. Bankr. P. 2014]

—By trustee—For leave to employ special counsel [11
U.S.C.A. § 327(e); Fed. R. Bankr. P. 2014]

— —Authority to serve as attorney for trustee [11 U.S.C.A.
§ 327(d)]

—By debtor-in-possession—For order approving employment
of counsel [11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

Debtor-in-possession’s application—For employment of
attorney [11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

Application—By creditors’ committee—For approval of
employment of counsel [11 U.S.C.A. § 1103(a); Fed. R.
Bankr. P. 2014]

Order—Approving employment of general counsel for trustee
[11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014(a)]

—Authorizing employment of special counsel by trustee [11
U.S.C.A. § 327(e); Fed. R. Bankr. P. 2014]

—Trustee—Authority to serve as attorney for trustee [11
U.S.C.A. § 327(d)]

—Approving employment of counsel by creditors’ committee
[11 U.S.C.A. § 1103(a)]

—Approving employment of attorney nunc pro tunc [11
U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

—Denying approval of employment of attorney nunc pro tunc
[11 U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014]

c. Appraisers

Application for employment of appraiser [11 U.S.C.A.
§ 327(a); Fed. R. Bankr. P. 2014(a), 6005]

Allegation—Of purpose and necessity for appointment [11
U.S.C.A. § 327(a); Fed. R. Bankr. P. 2014(a), 6005]

Order—Dispensing with appraisal [Fed. R. Bankr. P. 2014(a)]

CXcv



§9:126

§ 9:127

§9:128

§9:129

§ 9:130
§9:131

§9:132
§9:133

§9:134
§9:135
§9:136

§ 9:137

§9:138

§9:139

§ 9:140

cxevi
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—Authorizing trustee to employ appraiser and fixing
appraiser’s compensation [11 U.S.C.A. §§ 327(a), 328(a);
Fed. R. Bankr. P. 6005]

Oath of appraiser [11 U.S.C.A. § 327(a); Fed. R. Bankr. P.
6005]

d. Auctioneers

Application—For approval of employment of auctioneer [11
U.S.C.A. § 327; Fed. R. Bankr. P. 2014, 6005]

Order—Approving employment of auctioneer [11 U.S.C.A.
§ 327; Fed. R. Bankr. P. 2014, 6005]

2. Notice of Appearance

Notice of attorney’s appearance [Fed. R. Bankr. P. 9010(b)]

Notice of appearance—By attorney for creditor—And request
for service of papers [Fed. R. Bankr. P. 2002, 9010(b)]

3. Appearance Pro Hac Vice

Motion—To appear pro hac vice
Order—Admitting attorney pro hac vice

4. Application and Order for Leave to Withdraw

Application—By attorney for trustee—For leave to withdraw
from representation

—By attorney for debtor-in-possession—For leave to
withdraw from representation

Order—Authorizing attorney for trustee to withdraw from
representation

—Authorizing attorney for debtor-in-possession to withdraw
from representation

5. Application and Order for Compensation
a. Professional Persons, Generally
(1) In General

Application—For payment of administrative expense—
Professional person’s compensation and reimbursement for
expenses [11 U.S.C.A. §§ 328(a), 330(a), 503(a), (b)(2);
Bankruptcy Rule 2016(a)]

— —By examiner [11 U.S.C.A. §§ 328(a), 330(a), 503(a),
(b)(2); Bankruptcy Rule 2016(a)]

Statement by professional person requesting payment of

compensation and reimbursement for expenses [11 U.S.C.A.
§ 328(c)]
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§9:141

§ 9:142

§9:143

§9:144

§9:145

§ 9:146

§ 9:147

§9:148

§9:149

§ 9:150

§ 9:151

§9:152

§ 9:153

Order—For hearing and notice of hearing on requests of
professional persons for payment of compensation and
reimbursement for expenses [11 U.S.C.A. §§ 330(a), 503(b)]

Notice of hearing—On application for payment of
administrative expenses—Disbursements for professional
services [11 U.S.C.A. § 503(b)(4); Bankruptcy Rule
2002(a)(6)]

Order—Payment of compensation and reimbursement for
expenses of professional persons [11 U.S.C.A. §§ 330(a),
503(b)(2); Bankruptcy Rule 2016(a)]

(2) Compliance with United States
Trustee Guidelines

Sample cover sheet—For application for compensation and
reimbursement of expenses [11 U.S.C.A § 330; Bankruptcy
Rule 2016]

Attachment—To fee application [11 U.S.C.A. § 330;
Bankruptcy Rule 2016]

b. Prepetition Fees and Disbursements

Motion—By debtor—For authority to pay prepetition fees
and disbursements of ordinary-course professionals [11
U.S.C.A. §§ 327(a), 330; Bankruptcy Rule 2014]

Order—Authorizing debtor to pay prepetition fees and
disbursements of ordinary-course professionals [11 U.S.C.A.
§§ 327(a), 330; Bankruptcy Rule]

c. Attorneys

Application—For compensation and reimbursement of
expenses—By attorney for debtor [11 U.S.C.A. §§ 330(a),
503(a), (b)(2); Bankruptcy Rule 2016(a)]

—For payment of compensation and expenses—By
attorney for petitioning creditor [11 U.S.C.A. § 503(a),
(b)(4); Bankruptcy Rule 2016(a)]

Disclosure of compensation by attorney for debtor (Form B
203; Rev. 12/1994) [11 U.S.C.A. § 329; Bankruptcy Rule
2016(b)]

Statement—By debtor’s attorney—As to compensation [11
U.S.C.A. § 329(a); Bankruptcy Rule 2016(b)]

— —As to compensation, date of payment, assignment or
pledge of property, remaining balance of compensation,
and nonsharing of fees [11 U.S.C.A. § 329(a); Bankruptcy
Rule 2016(b)]

Bankruptcy-fee agreement—Between debtor and debtor’s
attorney—For services in filing bankruptcy petition
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§9:154 Motion—For order requiring attorney to disclose facts
concerning services performed and to repay excessive
compensation [11 U.S.C.A. § 329; Bankruptcy Rule
2016(b), 2017]

§9:154.50 —For order authorizing expanded scope for employment
[11 U.S.C.A. §§ 327, 330, 331]

§ 9:155 Debtor’s motion to examine attorney’s fees [11 U.S.C.A.
§ 329; Bankruptcy Rule 2017]
§ 9:156 Order—Determining reasonable compensation of attorney

and requiring repayment of excessive amounts [11
U.S.C.A. § 329(b); Bankruptcy Rule 2017]

III. BANKRUPTCY JUDGES, COURT PERSONNEL,
AND UNITED STATES TRUSTEES; CONTEMPT

A. PROCEDURAL GUIDE
1. Bankruptcy Judges

§ 9:157 Judicial and rulemaking powers

§ 9:158 Substitution of disabled judge

§9:159 Removal

§9:160 Disqualification, generally

§9:161 —Judge’s duty to disclose or to act sua sponte
§ 9:162 Grounds for disqualification

§9:163 —Bias or impartiality

§9:164 —Personal or family involvement

§ 9:165 —Involvement of lawyer with whom judge previously
practiced law

§ 9:166 —Financial or other interest in case

§9:167 Determination and review of motion for disqualification
2. Bankruptcy Court Personnel

§9:168 Authorized personnel

§ 9:169 Bankruptcy clerks, generally; appointment
§9:170 Duties of bankruptcy clerk

§9:171 —Collection of fees

§ 9:172 —Maintenance of records and dockets

3. United States Trustees

§ 9:173 United States trustee system

§9:174 Appointment of United States trustee

§ 9:175 Powers and duties, generally

§9:176 —Supervision and monitoring

§ 9:177 —Service as trustee in bankruptcy case

cxceviil
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§9:178
§9:179
§ 9:180
§9:181

§9:182
§9:183

§9:184
§9:185

B.

§9:186
§9:187

§9:188

§9:189

§ 9:190

§9:191
§ 9:192
§9:193

§9:194

Powers and duties specific to Chapter 7 proceedings
Powers and duties specific to Chapter 9 or 11 proceedings
Powers and duties specific to Chapter 12 or 13 proceedings

Transmittal of papers or copies of papers to United States
trustee

Judicial review of acts or failure to act
Removal of United States trustee

4. Contempt

Authority of bankruptcy judge to exercise contempt power
Determination and order of contempt

PROCEDURAL FORMS
1. Bankruptcy Judges and Court Personnel

Motion—Disqualification of bankruptcy judge due to bias or
prejudice [28 U.S.C.A. § 455(b)(1)]

Affidavit—In support of motion to disqualify Bankruptcy
Judge for bias or prejudice [28 U.S.C.A. §§ 144, 455(b)(1)]

Exemplification certificate (Form B 131; Rev. 9/1994) [Fed. R.
Bankr. P. 5006]

2. Contempt

Motion—By debtor—To hold creditor in civil contempt and
liable for damages—For violation of automatic stay [11
U.S.C.A. § 362(a), (h); Fed. R. Bankr. P. 9020]

— — —For violation of automatic stay—Foreclosure pursuant
to deed of trust [11 U.S.C.A. § 362(a), (h); Fed. R. Bankr. P.
9020]

Notice—Of charge of civil contempt [11 U.S.C.A. § 362(a), (h);
Fed. R. Bankr. P. 9020]

Order—Holding creditor in civil contempt and awarding
damages [11 U.S.C.A. § 362(a), (h)]

Motion—To hold creditor in contempt and for injunction
against suit on discharged debt [11 U.S.C.A. § 524(a)(2)]

Order—Awarding judgment in contempt and enjoining
creditor from prosecuting suit on discharged debt [11
U.S.C.A. § 524(a)(2)]
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IV. PROCEDURES RELATING TO TRUSTEES,
EXAMINERS, AND DEBTORS-IN-POSSESSION

A. PROCEDURAL GUIDE
1. Trustees and Examiners
a. General Principles

(1) In General

§9:195 Nature and function of office

§9:196 Eligibility

§ 9:197 Notice to trustee of selection

§9:198 Qualification of trustee; bond requirements

§9:199 Notice of rejection or acceptance of office of trustee

§9:200 Powers, rights, and duties

§9:201 Trustees for estates ordered jointly administered

§ 9:202 Effect of vacancy in office of trustee; substitution of successor
trustee

(2) Suits Involving Trustees

§9:203 Generally; capacity to sue

§9:204 Capacity to be sued

§9:205 —Immunity

§ 9:206 Proceeding on trustee’s bond

§ 9:207  Suits relating to trustee’s conduct of business

(3) Removal of Trustee or Examiner

§9:208 Generally; termination of services
§9:209 Grounds for removal

(4) Compensation of Trustee or Examiner

§9:210 Generally

§9:211 Interim compensation

§9:212 Compensation of trustee also serving as attorney or
accountant for estate

§ 9:213 Prohibition against compensation sharing
§ 9:214 Compensation of standing trustees in Chapter 12 and 13

cases

§9:215 —Application for compensation or reimbursement

§9:216  Specific minimum compensation and limitations on
compensation

§ 9:217 Effect of dismissal of case on compensation provisions
§ 9:218 Effect of conversion of Chapter 7 or Chapter 11 case on
compensation provisions

cc
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§9:219

§ 9:220
§ 9:221
§ 9:222
§ 9:223
§ 9:224

§ 9:225

§ 9:226
§ 9:227

§ 9:228
§ 9:229

§ 9:230
§9:231

§ 9:232
§9:233
§ 9:234
§9:235
§9:236
§ 9:237
§9:238
§9:239

§ 9:240
§ 9:241

§ 9:242
§ 9:243

§9:244
§ 9:245

Denial of compensation

b. Appointment or Election Under Particular
Bankruptcy Chapters

(1) Chapter 7 Cases

Generally; eligibility and qualification for panels of trustees

Appointment of interim trustee

Election of trustee

—Eligibility to vote as affected by type of claim

—Eligibility to vote as affected by relationship between
creditors’ interests

—Eligibility to vote as affected by relationship between
creditor and debtor

—Solicitation and voting of proxies

Checklist—Election of trustee—Sufficiency of creditor interest
for election of Chapter 7 trustee [11 U.S.C.A. § 702]

Report of election; disputed election

Election or appointment of successor trustee; appointment of
trustee in reopened case

(2) Chapter 9 Cases

Generally; debtor as trustee
Appointment of trustee

(3) Chapter 11 Cases

Appointment of trustee

—For cause

—In interests of creditors, equity-security holders, or estate

—In railroad-reorganization cases

Motion for appointment of trustee

—Hearing and determination

—Factors considered

—Presumption that debtor will continue in possession;
burden of proof as to appointment

Election of trustee

Judicial approval of trustee elected or appointed by United
States trustee

Duties of trustee or debtor in possession in small business
cases

Appointment of examiner
—In interests of creditors, equity-security holders, or estate
—Where debts exceed $5 million

cci



§ 9:246

§ 9:247
§ 9:248
§ 9:249

§ 9:250
§ 9:251
§ 9:252

§ 9:253
§ 9:254

§ 9:255
§ 9:256

§ 9:257
§ 9:258
§ 9:259
§ 9:260
§ 9:261
§ 9:262

§ 9:263

§ 9:264

§ 9:265

§ 9:266

§ 9:267
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Request for appointment of examiner; notice and hearing
(4) Chapter 12 and 13 Cases

Appointment of standing trustee
Appointment of trustee in Chapter 12 case
Appointment of trustee in Chapter 13 case

2. Debtors-in-Possession

Generally

Chapter 11 cases, generally

Rights, powers, and duties of debtor-in-possession in Chapter
11 case

—Fiduciary duty

Replacement of debtor-in-possession by trustee in Chapter 11
case; restoration of debtor to possession

Chapter 12 cases, generally

Removal or reinstatement of debtor as debtor-in-possession
in Chapter 12 case

PROCEDURAL FORMS
1. Generally Applicable Forms

Request—To United States trustee—To determine amount of
trustee’s bond [11 U.S.C.A. § 322(b)(2)]

Certificate—Of appointment or election of trustee
[Bankruptcy Rule 2011(a)]

Notice—Of appointment or election of trustee

Complaint, petition, or declaration—Allegation as to
appointment of plaintiff as trustee in bankruptcy [11
U.S.C.A. § 323(b)]

—Allegation as to appointment of defendant as trustee in
bankruptey [11 U.S.C.A. § 323(b)]

Order—Substituting trustee for debtor as plaintiff in pending
action [11 U.S.C.A. § 323]

Complaint—For determination of damages and enforcement
of liability under trustee’s bond [11 U.S.C.A. § 322(d);
Bankruptcy Rule 2010(b)]

Judgment and order—Determining damages and providing
for enforcement of liability under bond [11 U.S.C.A.

§ 322(d); Bankruptcy Rule 2010(b)]

Motion—For removal of trustee for cause [11 U.S.C.A. § 324]

Notice to trustee to show cause why trustee should not be
removed from office [11 U.S.C.A. § 324]

Order—Removing trustee from office [11 U.S.C.A. § 324]
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§ 9:268

§ 9:269

§ 9:270

§9:271

§ 9:272

§ 9:273

§9:274

§ 9:275
§ 9:276

§ 9:277

§9:278

§ 9:279

§ 9:280

§ 9:281

§ 9:282

Notice—Filing of final report of trustee, of hearing on
applications for compensation [and of hearing on
abandonment of property by the trustee] (Form B270;
Rev.08/2007) [Fed. R. Bankr. P. 2015]

—Of hearing on trustee’s summary of final report and
account and applications for compensation [Fed. R. Bankr.
P. 2015]

Order—Allowing compensation, commissions, and expenses
and directing trustee to submit proposed distribution order
[11 U.S.C.A. § 704(a)(9); Fed. R. Bankr. P. 2015, 5009]

2. Chapter 7 Case Forms

Motion—For order discontinuing debtor’s possession and
control of assets—For appointment of interim trustee
pending order for relief [11 U.S.C.A. § 303(f) to (g);
Bankruptcy Rule 2001]

Order—Terminating debtor’s possession and control of assets
and ordering appointment of interim trustee pending order
for relief [11 U.S.C.A. § 303(f) to (g); Bankruptcy Rule 2001]

Motion by creditor—To resolve dispute concerning election of
trustee [11 U.S.C.A. § 702; Bankruptcy Rule 2003, 2006]

Order—Resolving dispute concerning election of trustee and
approving election of trustee [11 U.S.C.A. § 702; Bankruptcy
Rule 2003]

—Disapproving election of trustee—Failure to maintain
residence or office in judicial district [11 U.S.C.A. § 321(a)]

— —Appointee incompetent to perform duties [11 U.S.C.A.

§ 321(a)(1)]

—For meeting of creditors to elect new trustee on removal,
death, or resignation of trustee [11 U.S.C.A. §§ 325, 703;
Bankruptcy Rule 2012]

—Approving election of trustee by creditors to fill vacancy
created by death of trustee [11 U.S.C.A. §§ 325, 703;
Bankruptcy Rule 2012]

Notice—In stockbroker-liquidation case—Of hearing on
disinterestedness of trustee and counsel—Under Securities
Investor Protection Act (SIPA) [15 U.S.C.A. § 78eee(b)(6)]

3. Chapter 9 Case Forms

Creditor’s motion—For appointment of trustee—To exercise
avoiding authority [11 U.S.C.A. § 926(a)]

Order—Appointing trustee—To exercise avoiding authority
[11 U.S.C.A. § 926(a)]

4. Chapter 11 Case Forms

Certificate—Of retention of debtor-in-possession (Form B 207;
Rev. 8/2007) [11 U.S.C.A. § 1107; Bankruptcy Rule 2011(a)]
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§9:283

§ 9:284

§ 9:285

§ 9:286

§ 9:287
§ 9:288

§ 9:289

§ 9:290
§ 9:291

§ 9:292

§ 9:293
§ 9:294

§ 9:295
§ 9:296

§ 9:297

§ 9:298

§ 9:299

§ 9:300

§9:301

§ 9:302
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Motion—By creditor—To limit extent of operating authority
of debtor-in-possession [11 U.S.C.A. § 1108]

Ex parte motion—By United States—For order directing
debtor-in-possession as to withholding taxes [11 U.S.C.A.
§ 1108]

Order—Authorizing debtor to remain in possession and to
operate business—Specifying powers and obligations of
debtor-in-possession [11 U.S.C.A. §§ 1107(a), 1108]

—Limiting operating authority of debtor-in-possession [11
U.S.C.A. §1108]

—Tax withholding [11 U.S.C.A. § 1108]

Motion—For appointment of trustee [11 U.S.C.A. § 1104(a);
Bankruptcy Rule 2007.1]

—Objecting to continued operation of business by
debtor-in-possession—Requesting appointment of trustee [11
U.S.C.A. §§ 1107(a), 1108; Bankruptcy Rule 2007.1]

—For appointment of examiner [11 U.S.C.A. § 1104(c);
Bankruptcy Rule 2007.1]

Notice of hearing—Appointment of trustee [11 U.S.C.A.

§ 1104(a); Bankruptcy Rule 2007.1]

Order—Directing appointment of trustee and placement of
assets and business in trustee’s control [11 U.S.C.A.
§ 1104(a)]

—Directing appointment of examiner to investigate [11
U.S.C.A. § 1104(c)]

—Appointing trustee in railroad-reorganization case [11
U.S.C.A. §1163]

Notice—Of appointment of trustee

Motion—For termination of trustee’s appointment [11
U.S.C.A. §1105]

Notice—To trustee—To show cause why appointment should
not be terminated [11 U.S.C.A. § 1105]

Order—Terminating trustee’s appointment and restoring
debtor to possession [11 U.S.C.A. § 1105]

5. Chapter 12 Case Forms

Certificate—Of retention of debtor-in-possession (Form B 207;
Rev. 8/2007) [11 U.S.C.A. §§ 1203, 1204; Bankruptcy Rule
2011(a)]

Order—Authorizing debtor to remain in possession—Limiting
operating authority of debtor-in-possession [11 U.S.C.A.

§§ 1203, 1204(a)]

Motion—By creditor—For removal of debtor as debtor-in-
possession [11 U.S.C.A. § 1204(a)]

Order—Removing debtor as debtor-in-possession [11 U.S.C.A.
§ 1204(a)]
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§ 9:303

§ 9:304

Motion—By debtor—For reinstatement as debtor-in-
possession [11 U.S.C.A. § 1204(b)]

Order—Reinstating debtor-in-possession [11 U.S.C.A.
§ 1204(b)]

V. COMMITTEES

A.

§ 9:305
§ 9:306

§ 9:307

§9:308
§9:309
§9:310
§9:311
§9:312
§9:313
§9:314
§9:315
§9:316

§ 9:317
§ 9:318
§ 9:319

§ 9:320

§ 9:321

§ 9:322

§ 9:323

PROCEDURAL GUIDE

1. In General

Rights, powers, and duties, generally
Fiduciary duty

2. Chapter 7 Committees
Generally

3. Chapter 9 and 11 Committees

Generally; appointment

—Equity-security holder committees

Approval of appointment of prepetition committee

Appointment of additional committees

Change in membership or size of committees

Obligation to file verified statement

Rights, powers, and duties of committee, generally

Specific rights, powers, and duties

—Raising, appearing, and being heard on any issue; bringing
action on behalf of debtor

—Intervention in adversary proceeding

Effect of confirmation of plan on powers and duties

Administrative expenses; compensation and reimbursement
of expenses

PROCEDURAL FORMS

Order—Approving election of creditors’ committee in Chapter
7 case [11 U.S.C.A. § 705; Bankruptcy Rule 2003]

Request—By party in interest—For order requiring United
States Trustee to appoint additional committee in Chapter
11 case [11 U.S.C.A. § 1102(a)]

Order—Requiring United States Trustee to appoint
additional committee in Chapter 11 case [11 U.S.C.A.
§ 1102(a)]

Motion—By creditor—To be added to committee in Chapter
11 case [11 U.S.C.A. § 1102(c)]
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—By debtor—For order providing for interim payment and

allowance of committee-member expenses [11 U.S.C.A.

§503(b)(3)(D)]

CHAPTER 9A. BANKRUPTCY PLAN
PROCEDURES

I. CHAPTER 9 PLANS PROCEDURES

A.

§ 9A:1
§ 9A:2
§ 9A:3
§ 9A:4
§ 9A:5
§ 9A:6
§ 9A:7
§ 9A:8
§ 9A:9
§ 9A:10
§ 9A:11
§ 9A:12

B.

§ 9A:13

§ 9A:14

§ 9A:15

§ 9A:16

§ 9A:17

§ 9A:18
§ 9A:19

§ 9A:20

cevi

PROCEDURAL GUIDE

Filing of plan and disclosure statement

—Contents of plan

Distribution of copies of plan and disclosure statement
Conduct of hearing on disclosure statement; objections
Approval or disapproval of disclosure statement by court
Transmittals required on approval of disclosure statement
Acceptance or rejection of proposed plan
Preconfirmation modification of accepted plan

Notice and hearing on confirmation of plan

Approval or disapproval of plan by court

Revocation of confirmation of plan

Implementation of plan

PROCEDURAL FORMS

Plan—Provision of plan—Treatment of claims for
administrative expenses [11 U.S.C.A. §§ 941, 943(b)(5); Fed.
R. Bankr. P. 3016]

Order and notice—Hearing on disclosure statement (Official
Form No. 12; Rev. 12/2003) [11 U.S.C.A. §§ 901, 1125; Fed.
R. Bankr. P. 3017]

—Approving disclosure statement and establishing time for
filing of acceptances or rejections of plan (Official Form No.
13; Rev. 12/2003) [11 U.S.C.A. §§ 901, 1125; Fed. R. Bankr.
P. 3017, 3018]

Ballot—For accepting or rejecting plan (Official Form No. 14;
Rev. 12/2003) [11 U.S.C.A. §§ 901, 1125, 1126; Fed. R.
Bankr. P. 3018]

Order and notice—Hearing on preconfirmation modification
of plan [11 U.S.C.A. § 942]

Order—Confirming plan [11 U.S.C.A. § 943(b)]

Postconfirmation order—Appointing disbursing agent and
fixing amount of bond [11 U.S.C.A. § 944(b)(2)]

Notice—To disbursing agent—Appointment [11 U.S.C.A.

§ 944(b)(2)]
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§ 9A:21
§ 9A:22

Bond—Of disbursing agent
Postconfirmation order—Approving disbursing agent’s bond

II. CHAPTER 11 PLANS PROCEDURES

A.

§ 9A:23
§ 9A:24

§ 9A:25
§ 9A:26

§ 9A:27
§ 9A:28
§ 9A:29

§ 9A:30
§ 9A:31

§ 9A:32

§ 9A:33
§9A:34
§ 9A:35
§ 9A:36
§ 9A:37
§ 9A:38

§ 9A:39
§ 9A:40
§ 9A:41
§ 9A:42
§ 9A:43

PROCEDURAL GUIDE

1. General Considerations

Purpose of plan; who may participate
Examinations relevant to plan formulation

2. Classification of Claims or Interests

Similar claims or interests to be classified together, generally
Separate classes of court-approved unsecured claims for
administrative convenience

3. Plan Contents

Mandatory provisions, generally
Discretionary provisions
Railroad-reorganization plans

4. Impairment of Claims or Interests

General rule of impairment

Provisions rendering claims or interests unimpaired; leaving
contractual rights unaltered

—Rectifying default and consequences thereof

5. Filing

Who may file; when to file

—Small-business cases

Modification of exclusivity period

—Cause for modification, generally

—Particular factors or circumstances as constituting cause

Impact of extending 120-day period on running of 180-day
period

6. Disclosure
a. In General

Requirement of disclosure

—When more than one plan is filed

Filing and transmittal of disclosure statement
Hearing and objections

Approval by court
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§ 9A:44

§ 9A:45
§ 9A:46
§ 9A:47

§ 9A:48
§ 9A:49
§ 9A:50

§ 9A:51
§ 9A:52
§ 9A:53
§ 9A:54
§ 9A:55

§ 9A:56
§ 9A:57

§ 9A:58
§ 9A:59

§ 9A:60
§ 9A:61
§ 9A:62
§ 9A:63
§ 9A:64
§ 9A:65
§ 9A:66

§ 9A:67
§ 9A:68
§ 9A:69

§ 9A:70
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Amendment of disclosure statement

b. Contents of Disclosure Statement

Generally
Adequate information
Who is typical investor

7. Solicitation

Disclosure statement required for solicitation
Unauthorized solicitation
Safe-harbor provision

8. Acceptance or Rejection; Modification

What constitutes acceptance of plan

Who may accept or reject a plan

Form of acceptance or rejection

Time in which to accept or reject

Circumstances in which acceptance or rejection of plan is
presumed

Prepetition acceptance or rejection

Determination of good-faith solicitation, good-faith
%ccctlaptance or rejection, and compliance with Bankruptcy

ode
Withdrawal or change of vote
Preconfirmation modification of plan by proponent

9. Confirmation Procedures

Notice requirements

Hearing; objections to confirmation

Deposit

Order of confirmation; effect of confirmed plan

Single-plan rule

Effect of death or incompetency of individual debtor

Filing of reports and application for final decree by trustee or
debtor-in-possession

Revocation of confirmation order

Postconfirmation jurisdiction

Postconfirmation modification of plan

PROCEDURAL FORMS

1. Statement of Investigation; Extension of Time
to File Plan

Statement of result of investigation—By trustee or examiner
[11 U.S.C.A. § 1106(a)(4), (b)]
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§ 9A:71
§ 9A:72

§ 9A:73

§ 9A:74
§ 9A:75
§ 9A:76
§ 9A:TT
§ 9A:78
§ 9A:79

§ 9A:80

§ 9A:81
§ 9A:82
§ 9A:83
§ 9A:84

§ 9A:85
§ 9A:86

§ 9A:87

§ 9A:88

§ 9A:89

Motion—By debtor—For extension of exclusive time to file
plan [11 U.S.C.A. § 1121; Fed. R. Bankr. P. 9006(b)]

Order—Extending debtor’s exclusive time to file plan [11
U.S.C.A. § 1121]

—Extending debtor’s exclusive time to file plan—Acceptance
period extended [11 U.S.C.A. § 1121]

2. Ilustrative Plans and Provisions

a. Reorganization Plans, in General

Plan of reorganization—General form [11 U.S.C.A. §§ 1121 to
1124]

—Sale of assets and payment in full in single payment [11
U.S.C.A. §§ 1121 to 1124]

—30% to unsecured claims, paid monthly over five years [11
U.S.C.A. §§ 1121 to 1124]

—Unsecured claims to receive debtor’s promissory note for
15% of claims, retired in five annual installments [11
U.S.C.A. §§ 1121 to 1124]

—Liquidating plan [11 U.S.C.A. §§ 1121 to 1124]

Plan provision—Preservation of causes of action [11 U.S.C.A.
§§ 1121 to 1124]

—Risk Factors [11 U.S.C.A. §§ 1121 to 1124]

b. Railroad-Reorganization-Plan Provisions

Class of claims or interests not impaired [11 U.S.C.A.
§§ 1123(a)(2), 1172(a)]

Treatment of class of claims or interests impaired by plan
[11 U.S.C.A. §§ 1123(a)(3), 1172(a)]

Means of execution—Merger of debtor [11 U.S.C.A.
§8 1123(a)(5)(C), 1172(a)]

Continuation or termination of debtor’s rail service [11
U.S.C.A. § 1172(a)(1)]

Transfer of railroad line [11 U.S.C.A. § 1172(a)(2)(A)]

Abandonment of railroad line [11 U.S.C.A. §§ 1170,
1172(a)(2)(B)]

3. Disclosure Statements

Disclosure statement—Generally applicable illustrative
statement [11 U.S.C.A. § 1125; Fed. R. Bankr. P. 3016,
3017]

—Debtor to be acquired by another entity [11 U.S.C.A.

§ 1125; Fed. R. Bankr. P. 3016, 3017]

—Plan providing for sale of assets and payment in full in

single payment [11 U.S.C.A. § 1125; Fed. R. Bankr. P. 3017]
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§9A:90 —Plan providing for 30% to unsecured claims, paid monthly
over five years [11 U.S.C.A. § 1125; Fed. R. Bankr. P. 3017]

§ 9A:91 —Plan providing for promissory notes to unsecured claims—
15% of claims retired in five annual installments [11
U.S.C.A. § 1125; Fed. R. Bankr. P. 3017]

§9A:92 Disclosure statement provision—Purpose, limitations and
structure of disclosure statement [11 U.S.C.A. § 1125; Fed.
R. Bankr. P. 3017]

§ 9A:93 —Voting on the plan [11 U.S.C.A. § 1125; Fed. R. Bankr. P.
3017]

§9A:94 Order and notice—For hearing on disclosure statement
(Official Form No. 12; Rev. 12/2003) [11 U.S.C.A. § 1125;
Fed. R. Bankr. P. 3017]

§ 9A:95 Order—Approving disclosure statement and fixing time for
filing acceptances or rejections of plan—Combined with
notice (Official Form No. 13; Rev. 12/2003) [11 U.S.C.A.

§ 1125; Fed. R. Bankr. P. 3017, 3018]

§ 9A:96 —Conditionally approving disclosure statement, fixing time
for filing acceptances or rejections of plan, and fixing time
for filing objections to disclosure statement and to
confirmation of plan—Combined with notice thereof and of
the hearing on final approval of the disclosure statement
and hearing on confirmation of plan (Form B 13S; Rev.
8/2007) [11 U.S.C.A. § 1125; Fed. R. Bankr. P. 3017, 3018]

§ 9A:97 —Denying request to approve disclosure statement [11
U.S.C.A. § 1125; Fed. R. Bankr. P. 3017]

4. Ballots

§ 9A:98 For accepting or rejecting plan (Official Form No. 14; Rev.
12/2003) [Bankruptcy Rule 3018]

§ 9A:99 With small-claim election—With instructions for completing
ballot [11 U.S.C.A. §§ 1125, 1126; Fed. R. Bankr. P.
3017(d)]

5. Objections to Plans

§ 9A:100 Plan not in conformity with Chapter 11 [11 U.S.C.A.
§ 1128(b); Fed. R. Bankr. P. 3020(b)(1)]

§ 9A:101 Plan not feasible [11 U.S.C.A. §§ 1128(b), 1129(a)(11); Fed.
R. Bankr. P. 3020(b)]

6. Modification of Plan

§ 9A:102 Motion—To approve preconfirmation modification [11
U.S.C.A. § 1127(a); Fed. R. Bankr. P. 3019]

§ 9A:103 Postconfirmation motion—To confirm modified plan [11
U.S.C.A. § 1127(b); Fed. R. Bankr. P. 3020]
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§ 9A:104 Order—Confirming modified plan [11 U.S.C.A. §§ 1127(b),
1129; Fed. R. Bankr. P. 3020]

7. Confirmation of Plan

§ 9A:104.50 Motion—Debtor’s motion for final decree closing Chapter
11 case [11 U.S.C.A. §1141]

§ 9A:105 Order—Confirming plan (Official Form No. 15; Rev. 12/
2001) [11 U.S.C.A. § 1129; Fed. R. Bankr. P. 3020]
§ 9A:106 —Finally approving disclosure statement and confirming

plan (Form B 15S; Rev. 8/20007) [11 U.S.C.A. § 1129;
Fed. R. Bankr. P. 3020]

§ 9A:107 Entry of order confirming plan [Fed. R. Bankr. P.
2002()(7), 3020(c)]
§ 9A:108 Notice—Copy of order is being mailed with notice [Fed.

R. Bankr. P. 2002(f)(7)]

8. Revocation of Confirmation

§ 9A:109 Complaint for revocation of confirmation [11 U.S.C.A.
§ 1144; Fed. R. Bankr. P. 7001(5)]
§ 9A:110 Order revoking confirmation [11 U.S.C.A. § 1144]

III. CHAPTER 12 PLANS PROCEDURES
A. PROCEDURAL GUIDE

1. In General

§ 9A:111 Filing of plan, generally
§9A:112 Time for filing plan; effect of untimely filing
§ 9A:113 Preconfirmation modification of plan

2. Contents of Plan

§ 9A:114 Mandatory provisions, generally
§ 9A:115 Discretionary provisions
§ 9A:116 Time period for repayment

3. Objections

§9A:117 Notice of time for filing objections and for hearing on
confirmation of plan
§ 9A:118 Filing and service of objections to confirmation of plan

4. Confirmation of Plan; Postconfirmation
Modification and Revocation

§ 9A:119 Conduct of confirmation hearing, generally
§ 9A:120 —Burden and standard of proof
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§ 9A:121
§ 9A:122
§ 9A:123
§ 9A:124

B.

§ 9A:125
§ 9A:126
§ 9A:127
§ 9A:128
§ 9A:129

§ 9A:130
§ 9A:131

§ 9A:132

§ 9A:133

§ 9A:134

§ 9A:135

§ 9A:136
§ 9A:137

§ 9A:138

§ 9A:139

§ 9A:140

§ 9A:141

§ 9A:142
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—Time for concluding hearing

Entry, notice, and effect of order of confirmation
Postconfirmation modification of plan
Revocation of confirmation of plan

PROCEDURAL FORMS

1. Contents of Plan

Chapter 12 plan—General form [11 U.S.C.A. §§ 1221, 1222;
Fed. R. Bankr. P. 3015]

—Including definitions

—Future earnings submitted to court supervision

—Simplified form [11 U.S.C.A. §§ 1221, 1222; Fed. R.
Bankr. P. 3015]

Provision of plan—Equal treatment for claims within a
particular class [11 U.S.C.A. § 1222(a)(3)]

—Payment period [11 U.S.C.A. § 1222(c)]

—Mortgage or other secured debt to be paid outside plan
[11 U.S.C.A. § 1222]

—Mortgage arrears [11 U.S.C.A. § 1222(b)(5)]

2. Filing of Plan; Confirmation of Plan

Motion—By debtor—For extension of time to file plan [11
U.S.C.A. § 1221]

Order—Fixing time to object to proposed modification of
confirmed Chapter 12 plan (Form B 231A; Rev. 12/2009)
[11 U.S.C.A. § 1223; Fed. R. Bankr. P. 3015]

Objection—To confirmation of plan—By party in interest
[11 U.S.C.A. § 1224]

— —By secured creditor [11 U.S.C.A. §§ 1224, 1225]

Notice—Of hearing on confirmation of plan [11 U.S.C.A.
§ 1223; Fed. R. Bankr. P. 3015]

Order—Confirming Chapter 12 plan (Form B 230A; Rev.
8/2007) [11 U.S.C.A. § 1225; Fed. R. Bankr. P. 3015]

—Denying confirmation of plan [11 U.S.C.A. § 1225; Fed. R.
Bankr. P. 3015]

3. Postconfirmation Modification of Plan
Notice—By debtor—Of intent to modify confirmed plan [11

U.S.C.A. § 1229(a)]

Objection—To proposed modification of confirmed plan—
With request for hearing [11 U.S.C.A. § 1229(b)(2)]

Notice—Of hearing on proposed modification of confirmed
plan and objections [11 U.S.C.A. § 1229(b)(2)]



TaBLE oF CONTENTS

§ 9A:143  Order—Authorizing modification of confirmed plan [11
U.S.C.A. § 1229(b)(2)]

4. Other Postconfirmation Matters

§ 9A:144 Postconfirmation motion—By debtor—For suspension of
payments under plan [11 U.S.C.A. § 1229(a)]

§ 9A:145 Postconfirmation order—Approving suspension of debtor’s
payments under plan [11 U.S.C.A. § 1229(a)]

IV. CHAPTER 13 PLANS PROCEDURES
A. PROCEDURAL GUIDE

1. Contents and Duration of Plan

§ 9A:146 Mandatory provisions, generally
§ 9A:147 Discretionary provisions

§ 9A:148 —Cure of claim matured or accelerated prepetition due to
default

§9A:149 —Cure of postpetition defaults

§ 9A:150 — —Notice relating to claims secured by security interest

in debtor’s principal residence
2. Filing of Plan; Preconfirmation Modification

§ 9A:151 Form, generally
§ 9A:152 Time for filing of plan; effect of untimely filing
§ 9A:153 Preconfirmation modification of plan

3. Objections

§ 9A:154 Notice of time for filing objections and of confirmation
hearing
§ 9A:155 Filing and service of objections to confirmation of plan

4. Confirmation of Plan; Postconfirmation
Modification and Revocation

§ 9A:156  Confirmation, generally
§ 9A:157 Conduct of confirmation hearing
§ 9A:158 —Burden of proof and other evidentiary issues

§ 9A:159 —Independent duty of court to determine compliance with
confirmation requirements

§ 9A:160 Order of confirmation

§ 9A:161 Postconfirmation modification of plan
§ 9A:162 —Burden of proof

§ 9A:163 Revocation of confirmation of plan
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B. PROCEDURAL FORMS

1. Contents of Plan

§ 9A:164 Plan—General form [11 U.S.C.A. §§ 1321, 1322; Fed. R.
Bankr. P. 3015]

§ 9A:165 —Of debtor engaged in business [11 U.S.C.A. §§ 1321, 1322;
Fed. R. Bankr. P. 3015]

§ 9A:166  Provision of plan—Submission of debtor’s income to trustee
[11 U.S.C.A. § 1322(a)(1)]

§9A:167 —Full payment of priority claims [11 U.S.C.A. § 1322(a)(2)]

§ 9A:168 —Equal treatment for claims within a particular class [11
U.S.C.A. § 1322(a)(3)]

§ 9A:169 —Assumption of unexpired leases [11 U.S.C.A. § 1322(b)(7)]

§9A:170 —Payment period [11 U.S.C.A. § 1322(d)]

§9A:171 —Mortgage or other secured debt to be paid outside plan
[11 U.S.C.A. § 1322]

§ 9A:172 —Mortgage arrears [11 U.S.C.A. § 1322(b)(5)]

§ 9A:173 —Consumer claims not waived [11 U.S.C.A. § 1322(b)(5)]

§9A:174 Power of attorney—Authorizing debtor’s employer to pay
future earnings to trustee [11 U.S.C.A. § 1322(a)(1); Fed.
R. Bankr. P. 9010(c)]

§ 9A:175 Motion—For leave to file alternate form of Chapter 13 plan

§ 9A:176 Orlder—Granting leave to file alternate form of Chapter 13
plan

2. Confirmation of Plan

a. Objections

§ 9A:177 Order—Fixing time to object to proposed modification of
confirmed Chapter 13 plan (Form B 231B; Rev. 12/2009)
[11 U.S.C.A. § 1329; Fed. R. Bankr. P. 3015]

§ 9A:178 Objection—To confirmation of plan—By party in interest
[11 U.S.C.A. § 1324; Fed. R. Bankr. P. 3015, 9014]

§9A:179 — —By secured creditor [11 U.S.C.A. §§ 1324, 1325; Fed. R.
Bankr. P. 3015, 9014]
§ 9A:180 — —By secured creditor—Failure to cure delinquency [11

U.S.C.A. § 1322(b)(5); Fed. R. Bankr. P. 3015, 9014]

b. Confirmation Hearing and Order

§ 9A:181 Notice—Of hearing on confirmation of plan [11 U.S.C.A.
§ 1324; Fed. R. Bankr. P. 3015]

§9A:182 Order—Confirming plan (Form B 230B; Rev. 8/2007) [11
U.S.C.A. § 1325; Fed. R. Bankr. P. 3015]

3. Postconfirmation Modification of Plan

§ 9A:183 Notice—By debtor—Of intent to modify confirmed plan [11
U.S.C.A. § 1329(a)]
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§9A:184

§ 9A:185

§ 9A:186

§ 9A:187

§ 9A:188

§ 9A:189

§ 9A:190
§ 9A:191

§ 9A:192

§ 9A:193

§ 9A:194

§ 9A:195

Objection—To proposed modification of confirmed plan—
With request for hearing [11 U.S.C.A. § 1329(b)(2)]

Notice—Of hearing on proposed modification of confirmed
plan and objections [11 U.S.C.A. § 1329(b)(2)]

Order—Authorizing modification of confirmed plan [11
U.S.C.A. § 1329(b)(2)]

4. Other Postconfirmation Matters

Postconfirmation order—Requiring debtor’s employer to pay
debtor’s income to trustee [11 U.S.C.A. § 1325(c); Fed. R.
Bankr. P. 3015]

—Directing employer to deduct and remit to trustee [11
U.S.C.A. § 1325(c)]

—Requiring debtor’s employer to remit deductions from
debtor’s paycheck to trustee [11 U.S.C.A. § 1325(c); Fed. R.
Bankr. P. 3015]

Postconfirmation application—By debtor—For suspension of
payments under plan [11 U.S.C.A. § 1329(a)]

Postconfirmation order—Approving suspension of debtor’s
payments under plan [11 U.S.C.A. § 1329(a)]

Postconfirmation application—By trustee—For dissolution
of order to debtor’s employer providing for payments to
trustee [11 U.S.C.A. §§ 105(a), 704(2), 1302(b)(1), 1325(c)]

Postconfirmation order—Directing payment of earnings to
debtor employee—Vacating order to debtor’s employer to
make payments to trustee [11 U.S.C.A. § 1325(c)]

—Rescinding order to debtor’s employer providing for
payments to trustee—Termination of employment of
debtor [11 U.S.C.A. §§ 105(a), 1325(c)]

— —Completion of plan [11 U.S.C.A. §§ 105(a), 1325(c)]

Table of Laws and Rules
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Volume 4A

CHAPTER 9B. BANKRUPTCY PRACTICE
AND PROCEDURE

I. COMMENCEMENT OF CASE

A.

§ 9B:1
§ 9B:2
§ 9B:3
§ 9B:4
§ 9B:5
§ 9B:6

§ 9B:7

§ 9B:8
§ 9B:9

§ 9B:10
§ 9B:11
§ 9B:12
§9B:13
§ 9B:14

§ 9B:15
§ 9B:16
§ 9B:17
§ 9B:18
§ 9B:19

§ 9B:20
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JURISDICTION AND VENUE
1. Procedural Guide
a. dJurisdiction

(1) Statutory Bankruptcy Jurisdiction;
Constitutional Limitations

Subject-matter jurisdiction of district court

—Proceedings “arising under” cases under Title 11

—Proceedings “arising in” cases under Title 11

—Proceedings “related to” cases under Title 11

—Nonrelated proceedings

Constitutional limitation on exercise of jurisdiction by
bankruptcy court

Personal jurisdiction—Minimum state contacts and amount in
controversy provisions inapplicable

Exclusive jurisdiction of property of debtor and estate

Waiver of sovereign immunity

(2) Abstention Under 28 U.S.C.A. § 1334

Generally

Stay when abstention sought

Mandatory abstention

—Showing necessary to obtain mandatory abstention
Discretionary abstention

(3) Reference and Withdrawal of
Reference of Cases and Proceedings

Generally

Motion for withdrawal

—Timeliness of motion for withdrawal
Stay when withdrawal of reference sought

Impact on withdrawal of core or noncore nature of
proceeding
Discretionary withdrawal
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§ 9B:21
§ 9B:22

§ 9B:23

§ 9B:24
§ 9B:25
§ 9B:26
§ 9B:27
§ 9B:28
§ 9B:29
§ 9B:30
§ 9B:31
§ 9B:32
§ 9B:33

§ 9B:34
§ 9B:35
§ 9B:36
§ 9B:37
§ 9B:38
§ 9B:39

§ 9B:40
§ 9B:41
§ 9B:42

§9B:43
§ 9B:44
§ 9B:45
§ 9B:46
§ 9B:47

Mandatory withdrawal
—What are other federal laws regulating organizations or
activities affecting interstate commerce

(4) Determination of Referred Cases and
Proceedings

Power of bankruptcy judges to hear cases and proceedings,
generally

What constitutes core proceedings

—Statutory listing of core proceedings

Determination of core-proceeding status

—Timeliness of determination

—Effect of failure to raise issue of core-proceeding status

Noncore, related proceedings; de novo review

—Consent to final determination by bankruptcy judge

Limitations in Chapter 9 cases

Appearance by foreign representative

Power of bankruptcy court to conduct a trial by jury

(5) Removal and Remand of Claims
Related to Cases

(a) Removal

Authority for removal

Notice of removal

—Time for filing

Procedure after removal

—Supplying of record

Continuation of attachment, security, and preremoval
injunctions, orders, and other proceedings

(b) Remand

Generally
Grounds
Review of remand orders

b. Venue

(1) Proper Venue

Cases, generally

—Location of principal place of business or principal assets
Proceedings

—Contractual forum selection clauses

Cases ancillary to foreign proceedings
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§ 9B:48

§ 9B:49
§ 9B:50
§9B:51
§ 9B:52

§ 9B:53
§ 9B:54

§ 9B:55
§ 9B:56

§ 9B:57

§ 9B:58

§ 9B:59

§ 9B:60
§ 9B:61
§ 9B:62

§ 9B:63

§ 9B:64

§ 9B:65
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Personal-injury tort and wrongful-death claims
(2) Change of Venue

Generally

Cases filed in proper district

Cases filed in improper district

Procedure when petitions involving same or related debtors
are filed in different courts

Burden of proof and presumptions

Adversary proceedings

2. Procedural Forms

a. Motions and Orders for Abstention Under
28 U.S.C.A. § 1334

Motion—For mandatory abstention [28 U.S.C.A. § 1334(c)(2);
Bankruptcy Rule 5011]

—To exercise discretion to abstain [28 U.S.C.A. § 1334(c)(1);
Bankruptcy Rule 5011]

—By defendants in adversary proceeding—To dismiss or, in
the alternative, abstain [28 U.S.C.A. § 1334(c)(1);
Bankruptcy Rule 5011]

—By creditor—For abstention and remand as to adversary
proceeding [28 U.S.C.A. § 1334(c)(1); Bankruptcy Rule 5011]
Order—Abstention [28 U.S.C.A. § 1334]

b. Motions and Orders Relating to Reference
of Cases and Proceedings to Bankruptcy
Judges

Motion—To withdraw reference of case or proceeding within
case [28 U.S.C.A. § 157(d); Bankruptcy Rule 5011]

Order—Withdrawing reference of case or proceeding [28
U.S.C.A. § 157(d); Bankruptcy Rule 5011]

Motion—To determine whether proceeding is a core
proceeding [28 U.S.C.A. § 157(b)(3)]

Objection—By party—To bankruptcy judge’s findings and
conclusions—With request for de novo review [28 U.S.C.A.
§ 157(c)(1); Bankruptcy Rule 9033]

c. Notices of Removal; Motions for Remand

Notice—By trustee—Of removal of civil action to bankruptcy
or district court [28 U.S.C.A. § 1452(a); Bankruptcy Rule
9027]

—By creditor in state court action—Of removal of civil action
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§ 9B:66

§ 9B:67

§ 9B:68

§ 9B:69

§ 9B:70
§ 9B:71
§ 9B:72
§ 9B:73
§ 9B:74
§ 9B:75
§ 9B:76
§ 9B:77
§ 9B:78
§ 9B:79

§ 9B:80
§ 9B:81
§ 9B:82

§ 9B:83
§ 9B:84

§ 9B:85

to bankruptcy or district court [28 U.S.C.A. §§ 1334,
1452(a); Bankruptcy Rule 9027]

—To adverse party—Of filing of notice of removal [28
U.S.C.A. § 1452(a); Bankruptcy Rule 9027]

Motion—For remand to state court [28 U.S.C.A. § 1452(b);

Bankruptcy Rule 9027(d)]

d. Motions and Orders for Change of Venue

Motion—For transfer of proceeding on grounds of improper

venue [28 U.S.C.A. § 1412; Bankruptcy Rule 1014(a)]
Order—Transferring proceedings to another court [28
U.S.C.A. § 1412; Bankruptcy Rule 1014(a)]

PETITIONS; ORDERS FOR RELIEF; LISTS,
SCHEDULES, AND STATEMENTS

1. Procedural Guide
a. Voluntary Cases

(1) Petition and Order for Relief, in
General

Commencement of case by filing petition

—Filing by party other than debtor, generally

—Filing on behalf of corporation

Use of official forms; number of copies; caption

Verification of petition

Role of good faith in filing and maintaining petition

Order for relief, generally; entry

Notice of order

—Provisions applicable under particular chapters

Filing notice or copy of petition where real property is
located in another county

Vacation of order for relief

(2) Joint Cases; Consolidation

Commencement of a joint case

Joint administration

Consolidation

—Motion and notice; burden of proof

(3) Lists, Schedules, and Statements

(a) In General
Generally

cexix



FeEDERAL PrROCEDURAL FoRMS

§9B:86 Requests for copies

§ 9B:87 Optional statement of exempt property

§ 9B:88 Statement of intention for property securing consumer debts
§ 9B:89 Filing of tax returns

§9B:90 List of creditors holding the 20 largest unsecured claims
§9B:91 Verification

§9B:92 Disclosure of list of security holders

§9B:93 Impoundment of lists

§9B:94 Time for filing

§ 9B:95 —Extension of time

§9B:96 Duty to file supplemental schedules

§9B:97 Filing when case has been converted

§ 9B:98 Effect of debtor’s default in compliance with statutory duty
§9B:99 Dismissal for failure to file required information

(b) Additional Considerations in
Particular Types of Cases

§9B:100 Chapter 7 cases
§9B:101 Chapter 9 cases
§9B:102 Chapter 11 cases
§9B:103 Chapter 12 or 13 cases
§9B:104 Partnership cases
(4) Filing Fees
§9B:105 Generally
§9B:106 Installment payments of filing fee
(5) Amendments to Petition, Lists,
Schedules, and Statements

§9B:107 Generally
§ 9B:108 Objections

(6) Cases Ancillary to Foreign
Proceedings

§9B:109  Generally

§9B:110  Service of summons

§9B:111 Presumptions concerning recognition
§9B:112 Responsive pleading

§9B:113  Relief available

b. Involuntary Cases

(1) Who May Be Subject to Involuntary
Case

§9B:114  Debtors subject to involuntary case
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§ 9B:115

§ 9B:116
§ 9B:117
§ 9B:118
§ 9B:119
§ 9B:120
§ 9B:121
§ 9B:122
§ 9B:123

§9B:124
§ 9B:125
§ 9B:126
§ 9B:127
§ 9B:128
§ 9B:129

§ 9B:130
§ 9B:131
§ 9B:132

§ 9B:133
§ 9B:134
§ 9B:135
§ 9B:136

§ 9B:137
§ 9B:138
§ 9B:139
§ 9B:140
§ 9B:141

§ 9B:142

Debtors not subject to involuntary case
(2) Who May Bring Involuntary Case

Qualified entities

—Transferors or transferees of claims

—Fully or partially secured claimants

—Entities able to initiate case against partnership
Number of entities required

Amount of claims as affecting qualification

Effect of bona fide dispute

Effect of bad faith; burden and standard of proof

(3) Petition

Commencement of case by filing petition
Use of official forms

Verification of petition

Amendments to petition

Filing fees

Service of process

(4) Responsive Pleadings

Parties entitled to answer petition, generally
Pleading defenses and counterclaims
Debtor’s duty to file list of creditors with answer

(5) Determination and Disposition of
Case

(a) In General

Jury trial
Rules governing contested petitions
Intervention or joinder of additional creditors

Petitioners’ bond; recovery of costs, fees, and damages on

dismissal of petition

(b) Order for Relief

Entry of order, generally

Grounds for relief

Court’s discretion to deny order for relief
Time for entering order; necessity of trial
Vacation of order

(6) Lists, Schedules, and Statements
Generally
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§9B:143 When partnership is debtor
§9B:144  Time for filing
§ 9B:145 —Extension of time

2. Procedural Forms
a. Proceedings on Voluntary Petition

(1) In General

§9B:146  Voluntary petition (Official Form No. B1; Rev. 12/2011) [11
U.S.C.A. §§ 301, 320; Bankruptcy Rule 1002]

§ 9B:147 Voluntary petition—Exhibit A (Official form No. B1)

§ 9B:148 —Exhibit C (Official form No. B1)

§ 9B:149 —Exhibit D (Official form No. B1)

§9B:150 Required lists, schedules, statements, and fees (Official
Form No. B200; Rev. 11/2012)

§9B:151 Resolution—Authorizing corporate officer to file petition
and act in corporation’s behalf in voluntary bankruptcy
case

§ 9B:152  Directors’ resolution—Authorization for filing voluntary
petition under Chapter 11 or Chapter 12

§ 9B:153  Certificate of adoption of authorizing resolution

§ 9B:154  Declaration under penalty of perjury on behalf of a
corporation or partnership (Official Form No. 2; Rev.
6/1990) [28 U.S.C.A. § 1746; Bankruptcy Rule 1008]

§ 9B:155 Resolution—Authorizing proceedings under Chapter 9

§9B:156 Order—Designating bankruptcy judge to conduct Chapter 9
case [11 U.S.C.A. § 921(b)]

§ 9B:157  Objection—To Chapter 9 petition [11 U.S.C.A. § 921(c)]

§ 9B:158 Certificate—Of commencement of case (Form B 206; Rev.
8/07) [11 U.S.C.A. §§ 301 to 303]

§9B:159 Motion—By party in interest—To amend voluntary
petition, schedules, or statements [Bankruptcy Rule 1009]

§9B:160 Order—Amending voluntary petition, schedules, or
statements [Bankruptcy Rule 1009]

§ 9B:161 Notice to individual consumer debtor (Official Form No.
B201A; Rev. 11/2012)

§ 9B:162 Certification of notice to individual consumer debtor(s)
(Official Form No. B201B; Rev. 12/2009)

§9B:163 Motion—For protective order—To restrict access to filed
documents containing personal data identifiers [11
U.S.C.A. § 107(c); Fed. R. Bankr. P. 9037]
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§ 9B:164

§ 9B:165

§ 9B:166
§ 9B:167

§ 9B:168
§ 9B:169

§ 9B:170

§ 9B:171

§ 9B:172

§ 9B:173

§9B:174

§ 9B:175
§ 9B:176
§ 9B:177

§ 9B:178

§ 9B:179

Order—Granting protective order—To restrict access to
filed documents containing personal data identifiers [11
U.S.C.A. § 107(c); Fed. R. Bankr. P. 9037]

(2) Joint Administration and
Consolidation

Joint administration—Standing order regarding procedure
governing jointly administered cases [Bankruptcy Rule
1015]

Motion—For order of joint administration

Order—dJointly administering Chapter 7 cases [Bankruptcy
Rule 1015]

—dJointly administering Chapter 11 cases [Bankruptcy Rule
1015]

Motion—For substantive consolidation [Bankruptcy Rule
1015]

Order—Substantive consolidation [Bankruptcy Rule 1015]

(3) Payment of Filing Fee in Installments

Application and order to pay filing fee in installments
(Official Form No. B3A; Rev. 12/2007) [28 U.S.C.A. § 1930;
Bankruptcy Rule 1006]

Order—For payment of filing fee in installments—
Combined with notice of dismissal hearing in event of
nonpayment of fees as ordered [11 U.S.C.A. § 707(a)(2), 28
U.S.C.A. § 1930(a); Bankruptcy Rules 1006(b)(2), 1017(b)]

—Of dismissal—Nonpayment of filing-fee installments [11
U.S.C.A. § 707(a)(2); Bankruptcy Rule 1017(b)]

Notice—Of dismissal—Failure to pay filing-fee installments
[Bankruptcy Rule 1017(b)(3)]

b. Proceedings on Involuntary Petition

(1) Petition, Summons, and Service

Involuntary petition (Official Form No. 5; Rev. 12/2007) [11
U.S.C.A. § 341; Bankruptcy Rule 2003]

Summons to debtor in involuntary case (Form B 250E; Rev.
12/09) [Fed. R. Bankr. P. 1010]

Motion—For service of involuntary petition on debtor by
mail and publication [Bankruptcy Rule 1010]

Order—For service of involuntary petition on debtor by
mail and publication [Bankruptcy Rule 1010]

(2) Joinder of Petitioners After Filing

Motion—By creditor in involuntary case—To join in petition
[11 U.S.C.A. § 303(c); Bankruptcy Rule 1003(b)]
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§ 9B:185
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§ 9B:190
§ 9B:191

§ 9B:192

§ 9B:193
§ 9B:194

§ 9B:195
§ 9B:196
§ 9B:197
§ 9B:198
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Order—Granting leave to creditor to join as petitioner in
involuntary case [11 U.S.C.A. § 303(c); Bankruptcy Rule
1003(b)]

(3) Resolutions

Resolution—Authorizing debtor’s officer to file answer
admitting allegations of Chapter 11 petition

Directors’ resolution—Admission of inability to pay debts as
they become due—Combined with consent to entry of
order for Chapter 11 relief

Stockholders’ resolution—Ratification of directors’
admission of inability to pay debts as they become due
and consent to entry of order for Chapter 11 relief

(4) Responsive Pleadings

Motion—To require more definiteness and certainty in
petition [Bankruptcy Rule 1011]

Answer to petition—By Chapter 7 debtor [11 U.S.C.A.
§ 303(d); Bankruptcy Rule 1011]

Motion—For leave to answer Chapter 7 petition on debtor’s
behalf—By transferee of property of defunct debtor

Answer—Of debtor consenting to creditors’ Chapter 11
petition [11 U.S.C.A. § 303(d)]

—Controverting Chapter 11 petition [11 U.S.C.A. § 303(d)]
Demand for jury trial [28 U.S.C.A. § 1411]

(5) Petitioner’s Bond

Motion—By debtor—To require petitioners to file bond [11
U.S.C.A. § 303(e), ()]

Bond—Of petitioners in involuntary case [11 U.S.C.A.
§ 303(e), ()]

—Of petitioner in involuntary Chapter 11 proceedings [11
U.S.C.A. § 303(e)]

(6) Order for Relief

Order for relief in involuntary case (Form B 253; Rev. 8/07)
[11 U.S.C.A. § 303(h); Bankruptcy Rules 1003, 1013, 1018]

Specific findings regarding order for relief against debtor—
Petition not timely controverted

—Petition timely controverted

Notice—Of order for relief [11 U.S.C.A. § 342]

Motion—To vacate order for relief [Bankruptcy Rule 1018]
Order—Vacating order for relief [Bankruptcy Rule 1018]
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§ 9B:199

§ 9B:200

§ 9B:201

§ 9B:202

§ 9B:203

§ 9B:204

§ 9B:205

§ 9B:206

§ 9B:207

§ 9B:208

§ 9B:209

§ 9B:210
§ 9B:211

§ 9B:212

c. Notice of Commencement of Case, Meeting
of Creditors, and Fixing of Dates

Notice—Individual or joint debtor no asset case (Official
Form No. B9A; Rev. 12/2012) [11 U.S.C.A. § 303;
Bankruptcy Rule 2003]

—Corporation/partnership no asset case (Official Form No.
B9B; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Individual or joint debtor asset case (Official Form No.
B9C; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Corporation/partnership asset case (Official Form No.
B9D; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Chapter 11 individual or joint debtor case (Official Form
No. B9E; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy
Rule 2003]

—Chapter 11 individual or joint debtor case (Official Form
No. B9E (Alt); Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 11 corporation/partnership case (Official Form
No. B9F; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy
Rule 2003]

—Commencement of case under Chapter 11, meeting of
creditors and fixing of dates—Corporation/partnership
case (Official Form No. 9F Alt; Rev. 12/2012) [11 U.S.C.A.
§ 341; Bankruptcy Rule 2003]

—Chapter 12 Individual or joint debtor family farmer
(Official Form No. B9G; Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 12 corporation/partnership family farmer
(Official Form No. B9H; Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 13 case (Official Form No. B9I; Rev. 12/2012) [11
U.S.C.A. § 341; Bankruptcy Rule 2003]

d. Notices in Stockbroker and Commodity
Broker Liquidation Cases

Notice—To SIPC—Of order for relief in stockbroker-
liquidation case [11 U.S.C.A. §§ 342, 743]

—To SEC—Of order for relief in stockbroker-liquidation
case [11 U.S.C.A. §§ 342, 743]

—To CFTC—Of order for relief in commodity-broker-
liquidation case [11 U.S.C.A. §§ 342, 762]
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—To commodity broker’s customers—Of order for relief in
commodity-broker-liquidation case [11 U.S.C.A. §§ 342,
765]

Application—By trustee in stockbroker-liquidation case—
For order regarding notice to customers, customer claims,
and disinterestedness hearing under SIPA [11 U.S.C.A.

§ 342; 15 U.S.C.A. §§ 78eee(b)(3), 78fff-2(a)]

Notice—In stockbroker-liquidation case—Of commencement
of liquidation proceeding—Under SIPA [15 U.S.C.A.
§ 78fff-2(a)(1)]

e. Schedules, Lists, and Statements

(1) Schedules in General

Summary of schedules (Official Form No. B6; Rev. 12/2007)
[11 U.S.C.A. § 521(a)(1); Bankruptcy Rule 1007]

Declaration concerning debtor’s schedules (Official Form
No. B6, cont.; Rev. 12/2007) [28 U.S.C.A. § 1746;
Bankruptcy Rule 1008]

Verification—By petitioner—For amended schedule [28
U.S.C.A. § 1746; Bankruptcy Rules 1008, 1009]

(2) Schedule of Assets and Liabilities

Schedule A—Real property (Official Form No. B6A; Rev.
12/2007) [11 U.S.C.A. § 521(a)(1); Bankruptcy Rule
1007(b)]

Schedule B—Personal property (Official Form No. B6B;
Rev. 12/2007) [11 U.S.C.A. § 521(a)(1); Bankruptcy Rule
1007(b)]

Schedule C—Property claimed as exempt (Official Form No.
B6C; Rev. 4/2010) [11 U.S.C.A. § 521(a)(1); Bankruptcy
Rule 1007(b)]

Schedule D—Creditors holding secured claims (Official
Form No. B6D; Rev. 12/2007) [11 U.S.C.A. § 521(a)(1);
Bankruptcy Rule 1007(b)]

Schedule E—Creditors holding unsecured priority claims
(Official Form No. B6E; Rev. 4/2010) [11 U.S.C.A.

§ 521(a)(1); Bankruptcy Rule 1007(b)]

Schedule F—Creditors holding unsecured nonpriority
claims (Official Form No. B6F; Rev. 12/2007) [11 U.S.C.A.
§ 521(a)(1); Bankruptcy Rule 1007(b)]

(3) Other Schedules

Schedule G—Executory contracts and unexpired leases
(Official Form No. B6G; Rev. 12/2007) [11 U.S.C.A.
§ 521(a)(1); Bankruptcy Rule 1007(b)]
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§ 9B:226

§ 9B:227

§ 9B:228

§ 9B:229

§ 9B:230
§ 9B:231

§ 9B:232
§ 9B:233

§ 9B:234

§ 9B:235

§ 9B:236
§ 9B:237
§ 9B:238
§ 9B:239

§ 9B:240

§ 9B:241

§ 9B:242

§ 9B:243

Schedule H—Codebtors (Official Form No. B6H; Rev. 12/
2007) [11 U.S.C.A. § 521(a)(1); Bankruptcy Rule 1007(b)]
Schedule [—Current income of individual debtor(s) (Official
Form No. B6I; Rev. 12/2007) [11 U.S.C.A. § 521(a)(1);
Bankruptcy Rule 1007(b)]

Schedule J—Current expenditures of individual debtor(s)
(Official Form No. B6J; Rev. 12/2007) [11 U.S.C.A.
§ 521(a)(1); Bankruptcy Rule 1007(b)]

(4) Statements and Lists

Chapter 7 Individual debtor’s statement of intention
(Official Form No. B8; Rev. 12/2008) [11 U.S.C.A.

§ 521(a)(2); Bankruptcy Rule 1007(b)]

Statement of social security number (Official Form No. B21;
Rev. 12/2012) [Bankruptcy Rule 1007(f)]

Statement of financial affairs (Official Form No. B7; Rev.
12/2012) [11 U.S.C.A. § 521(1); Bankruptcy Rule 1007(b)]

Statement of understanding by debtor

Debtor’s list of creditors [11 U.S.C.A. § 521(a)(1);
Bankruptcy Rule 1007]

Debtor’s list of creditors—Chapter 9 case [11 U.S.C.A.

§ 924; Bankruptcy Rule 1007]

List of creditors holding 20 largest unsecured claims
(Official Form No. B4; Rev. 12/2007) [Bankruptcy Rule
1007]

Amendment—To list of creditors—Voluntary case
[Bankruptcy Rule 1009]

Notice to trustee and affected entities—Of amendment to
list of creditors [Bankruptcy Rules 1009, 2003(a), 4004(a)]

Motion—For order directing amendment of schedules and
statement of financial affairs [Fed. R. Bankr. P. 1009]

Order—Directing amendment of schedules and statement of
financial affairs [Fed. R. Bankr. P. 1009]

Statement—Of debtor—Regarding corporate ownership
[Bankruptcy Rule 1007(a)]

(5) Extension of Time for Filing

Voluntary case—Motion for extension of time in which to
file schedules and statements [Bankruptcy Rule 1007(c)]
Involuntary case—Debtor’s motion for extension of time in
which to file schedules and statements [Bankruptcy Rule

1007(c)]

Order—Extending time for filing schedules [Bankruptcy
Rule 1007(c)]
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II. MEETING OF CREDITORS; EXAMINATIONS

A.

§ 9B:244
§ 9B:245
§ 9B:246
§ 9B:247
§ 9B:248
§ 9B:249
§ 9B:250
§ 9B:251
§ 9B:252

§ 9B:253
§ 9B:254

§ 9B:255
§ 9B:256
§ 9B:257
§ 9B:258
§ 9B:259

§ 9B:260
§ 9B:261
§ 9B:262
§ 9B:263
§ 9B:264

B.

§ 9B:265

§ 9B:266
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1. Meetings

a. Meeting of Creditors

Authority and purpose, generally

Time of meeting

Place of meeting

Notice of meeting

Presiding officer; minutes; adjournment
Voting and elections

Attendance

Examination of debtor under 11 U.S.C.A. § 343
—Scope of inquiry; recording

b. Other Meetings

Meeting of equity-security holders
Special meetings and final meeting

2. Examinations Under Rule 2004

a. In General

Authority and purpose
Who is entitled to examination
Debtor’s submission to examination
—Where debtor is a corporation or partnership
—Scope of inquiry

b. Examination of Third Persons
Purpose and application, generally
Securing attendance
Scope of inquiry
—dJudicial balancing of interests
Production of documentary evidence

PROCEDURAL FORMS

1. Meeting of Creditors

Notice of meeting of creditors—Individual or joint debtor no
asset case (Official Form No. B9A; Rev. 12/2012) [11
U.S.C.A. § 303; Bankruptcy Rule 2003]

—Corporation/partnership no asset case (Official Form No.
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§ 9B:267

§ 9B:268

§ 9B:269

§ 9B:270

§ 9B:271

§ 9B:272

§ 9B:273

§ 9B:274

§ 9B:275

§ 9B:276

§ 9B:277
§ 9B:278
§ 9B:279
§ 9B:280
§ 9B:281
§ 9B:282

§ 9B:283

B9B; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Individual or joint debtor asset case (Official Form No.
B9C; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Corporation/partnership asset case (Official Form No.
B9D; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy Rule
2003]

—Chapter 11 individual or joint debtor case (Official Form
No. B9E; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy
Rule 2003]

—Chapter 11 individual or joint debtor case (Official Form
No. BIE (Alt); Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 11 corporation/partnership case (Official Form
No. B9F; Rev. 12/2012) [11 U.S.C.A. § 341; Bankruptcy
Rule 2003]

—Commencement of case under Chapter 11, meeting of
creditors and fixing of dates—Corporation/partnership
case (Official Form No. 9F Alt; Rev. 12/2012) [11 U.S.C.A.
§ 341; Bankruptcy Rule 2003]

—Chapter 12 Individual or joint debtor family farmer
(Official Form No. B9G; Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 12 corporation/partnership family farmer
(Official Form No. B9H; Rev. 12/2012) [11 U.S.C.A. § 341;
Bankruptcy Rule 2003]

—Chapter 13 case (Official Form No. B9I; Rev. 12/2012) [11
U.S.C.A. § 341; Bankruptcy Rule 2003]

Order—For meeting of creditors and related orders—
Combined with notice thereof and of automatic stay—
Chapter 9 case [11 U.S.C.A. §§ 922, 923]

Motion—For order directing debtor to appear for
examination [Fed. R. Bankr. P. 2004]

—For Rule 2004 protective order [Fed. R. Bankr. P.
2004(a)]

Response—To motion for Rule 2004 protective order [Fed.
R. Bankr. P. 2004(a)]

Allegation—Opposition to motion for discovery [Fed. R. Civ.
P. 2004]

Order—For examination of debtor—At meeting of creditors
[11 U.S.C.A. § 343]

— —At meeting of creditors—Including list of documents to
be produced at examination [Fed. R. Bankr. P. 2004(a)]

Motion—By trustee—To dismiss for debtor’s failure to
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§ 9B:286
§ 9B:287
§ 9B:288
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appear at meeting of creditors [11 U.S.C.A. § 707(a)(1);
Fed. R. Bankr. P. 2002(a)(4)]

Notice of hearing—As to dismissal of voluntary petition—
Debtor’s failure to appear at meeting of creditors [11
U.S.C.A. §§ 343, 707; Fed. R. Bankr. P. 1017(a)]

Notice—To creditors—Of hearing on trustee’s motion to
dismiss [11 U.S.C.A. § 707(a)(1); Fed. R. Bankr. P.
2002(a)(4)]

Ex parte motion—By trustee—To reopen meeting of
creditors

Affidavit—As to solicitation of proxies [Fed. R. Bankr. P.
2006(e)]

General power of attorney (Official Form No. 11A; Rev.
6/1990) [Fed. R. Bankr. P. 9010]

Special power of attorney (Official Form No. 11B; Rev.
6/1990) [Fed. R. Bankr. P. 9010]

2. Examinations Under Rule 2004

Motion—For order for Rule 2004 examination—General
form [Fed. R. Bankr. P. 2004]

Order—For Rule 2004 examination [Fed. R. Bankr. P.
2004]

Motion—For examination of debtor—Other than at
creditors’ meeting [Fed. R. Bankr. P. 2004(a), (d)]

Order—For examination of debtor—Other than at creditors’
meeting [Fed. R. Bankr. P. 2004(a), (d)]

Motion—By committee—For discovery under Fed. R.
Bankr. P. 2004

Order—For examination of person other than debtor [Fed.
R. Bankr. P. 2004(a)]

—Designating corporate officer to appear for examination
on behalf of corporate debtor [Fed. R. Bankr. P. 9001(5)]

Motion—For apprehension and removal of debtor—To
compel attendance for examination [Fed. R. Bankr. P.
2005]

Subpoena in a case under the Bankruptcy Code (Official
Form No. B256; Rev. 12/2007) [Fed. R. Bankr. P. 9016]

Subpoena for Rule 2004 examination (Official Form No.
B254; Rev. 12/2007) [Fed. R. Bankr. P. 2004]

Affidavit—By trustee—In support of motion for
apprehension of debtor [Fed. R. Bankr. P. 2005]

Warrant for arrest (Official Form No. AO442; Rev. 11/2011)
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III. PROCEDURES FOR EARLY TERMINATION OF
CASE

A. PROCEDURAL GUIDE

§ 9B:302
§ 9B:303
§ 9B:304
§ 9B:305

§ 9B:306
§ 9B:307

§ 9B:308
§ 9B:309
§ 9B:310

§ 9B:311
§ 9B:312
§ 9B:313
§ 9B:314

§ 9B:315
§ 9B:316
§ 9B:317

§ 9B:318
§ 9B:319
§ 9B:320

§ 9B:321

In General

a. Abstention Under 11 U.S.C.A. § 305

Generally

Where foreign proceeding is pending
Appearance by foreign representative
Notice and hearing; review or appeal

b. Dismissal of Case

Motion, notice, and hearing, generally

—For failure to pay filing fee or for filing in improper
district

—For failure to attend meeting of creditors

Involuntary petitions

Effect of dismissal

c. Conversion

Motion, generally

Debtor’s qualification for conversion
Checklist—Conversion of cases
Effect of conversion

2. Chapter 7 Cases

a. Dismissal
(1) In General

Dismissal by court for cause

—What constitutes cause

Dismissal on completion of liquidation by Securities
Investor Protection Corporation

(2) On Debtor’s Motion

Generally
Under 11 U.S.C.A. § 707(a) or 11 U.S.C.A. § 305(a)(1)
Standing of trustee to oppose motion to dismiss

(3) Where Granting Relief Would
Constitute Abuse of Chapter 7
Provisions

Generally
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§ 9B:322
§ 9B:323
§ 9B:324

§ 9B:325
§ 9B:326
§ 9B:327

§ 9B:328
§ 9B:329

§ 9B:330
§ 9B:331

§ 9B:332
§ 9B:333
§ 9B:334
§ 9B:335

§ 9B:336

§ 9B:337

§ 9B:338
§ 9B:339
§ 9B:340

§ 9B:341
§ 9B:342
§ 9B:343

§ 9B:344
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Motion
Notice and hearing
Grounds for finding “abuse’

4

b. Conversion

Debtor’s right to conversion
—Effect of prior conversion
Conversion by court order

3. Chapter 9 Cases

Dismissal, generally
Notice and hearing

4. Chapter 11 Cases

a. Conversion or Dismissal at Debtor’s
Request

Conversion to Chapter 7, generally
Conversion to Chapter 12 or Chapter 13

b. Conversion to Chapter 7 or Dismissal for
Cause

Generally

—What constitutes cause, generally

—Lack of good faith

Request by party in interest or United States trustee; sua
sponte dismissal or conversion

Where debtor is farmer or corporation that is not a
moneyed, business, or commercial corporation

Notice and hearing

5. Chapter 12 Cases

a. Dismissal

On request of debtor, generally
For cause
Effect of dismissal of petition

b. Conversion

To Chapter 7, generally
To Chapter 11
To Chapter 13

6. Chapter 13 Cases

Conversion to Chapter 7 or dismissal as matter of right
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§ 9B:345
§ 9B:346
§ 9B:347

Conversion to Chapter 7 or dismissal for cause
—What constitutes cause
Conversion to Chapter 11 or Chapter 12

B. PROCEDURAL FORMS

§ 9B:348

§ 9B:349

§ 9B:350

§ 9B:351
§ 9B:352
§ 9B:353

§ 9B:354

§ 9B:355

§ 9B:356

§ 9B:357

§ 9B:358

§ 9B:359

§ 9B:360

1. Abstention Under 11 U.S.C.A. § 305

Motion—For court to abstain from exercising jurisdiction—
Pending negotiation of out-of-court arrangement [11
U.S.C.A. § 305]

Order—Abstention from exercise of jurisdiction—Pending

negotiation of out-of-court arrangement [11 U.S.C.A.
§ 305]

2. Dismissal

a. Generally Applicable Forms

Motion—By creditor—To dismiss voluntary case—
Ineligibility of debtor [11 U.S.C.A. § 109(g); Fed. R. Bankr.
P. 1017, 2002(a)(4)]

Order—Dismissing voluntary case—Ineligibility of debtor
[11 U.S.C.A. § 109(g); Fed. R. Bankr. P. 1017, 2002(a)(4)]

Motion—To dismiss involuntary case—By petitioner [11
U.S.C.A. § 303(1), j)(1); Fed. R. Bankr. P. 1017]

—To dismiss involuntary petition for insufficiency [11
U.S.C.A. § 303(1), G)(D)]

—For dismissal of involuntary petition—For want of
prosecution [11 U.S.C.A. § 303(;)(3); Fed. R. Bankr. P.
1017]

Order—As to preparation and filing of list of creditors—To
enable court to give dismissal notice in involuntary case
[11 U.S.C.A. § 521(a)(1); Fed. R. Bankr. P. 1017]

Notice—To creditors—Of motion to dismiss involuntary
petition [11 U.S.C.A. § 303(j); Fed. R. Bankr. P. 1017]

— —Of motion to dismiss involuntary petition and of
hearing on motion [11 U.S.C.A. § 303(j); Fed. R. Bankr. P.
1017]

— —Of hearing on dismissal of involuntary petition [11
U.S.C.A. § 303(j); Fed. R. Bankr. P. 1017]

Notice of hearing—On objections to petitioner’s motion to
dismiss involuntary petition [11 U.S.C.A. § 303(j); Fed. R.
Bankr. P. 1017]

Order—For dismissal of involuntary petition and payment
of costs, attorney’s fees, or damages [11 U.S.C.A.

§ 303(1)(1); Fed. R. Bankr. P. 1017]

cexxxiil



§ 9B:361

§ 9B:362

§ 9B:363

§ 9B:364

§ 9B:365

§ 9B:366

§ 9B:367

§ 9B:368

§ 9B:369

§ 9B:370
§9B:371
§ 9B:372
§ 9B:373
§9B:374

§ 9B:375

§ 9B:376
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Order of dismissal of involuntary petition—For want of
prosecution [11 U.S.C.A. § 303(j)(3); Fed. R. Bankr. P.
1017(a)l

Consent to dismissal—By petitioner and debtor [11
U.S.C.A. § 303(j)(2); Fed. R. Bankr. P. 1017(a)]

Motion for dismissal—By consent of petitioning creditors
and debtor [11 U.S.C.A. § 303(1), j§)(2); Fed. R. Bankr. P.
1017(a)l

Notice—To creditor—Of consent between petitioner and
debtor to dismiss [11 U.S.C.A. § 303(j)(2); Fed. R. Bankr.
P. 1017]

Objections—To dismissal on consent—Combined with
request for hearing on objection [11 U.S.C.A. § 303(G)(2)]

b. Chapter 7 Cases

Affidavit supporting motion for dismissal—For failure to
deposit fees [11 U.S.C.A. § 707(a)(2); Fed. R. Bankr. P.
1017]

Order of dismissal—For failure to pay fees [11 U.S.C.A.

§ 707(a)(2); Fed. R. Bankr. P. 1017(b)]

Chapter 7 trustee’s motion—To dismiss case for failure by
debtor to appear at the § 341 meeting of creditors [11
U.S.C.A. §§ 341, 343; Fed. R. Bankr. P. 1017]

Order—Dismissing Chapter 7 case—For failure to appear
at the § 341 meeting of creditors [11 U.S.C.A. §§ 105(a),
341; Fed. R. Bankr. P. 1017]

c. Chapter 9 Cases

Motion—To dismiss petition [11 U.S.C.A. § 921(c); Fed. R.
Bankr. P. 1017(d)]

Notice—Of hearing on motion to dismiss petition [11
U.S.C.A. § 921(c); Fed. R. Bankr. P. 1017()]

Order—Dismissing petition [11 U.S.C.A. § 921(c); Fed. R.
Bankr. P. 1017(f)]

Notice—Of dismissal of petition [11 U.S.C.A. § 923; Fed. R.
Bankr. P. 1011, 1017(a)]

Motion—For dismissal of case for want of prosecution [11
U.S.C.A. §930(a)(1); Fed. R. Bankr. P. 1017]

Order—Dismissal of case for want of prosecution [11
U.S.C.A. §930(a)(1); Fed. R. Bankr. P. 1017]

d. Chapter 11 Cases

Motion—To dismiss involuntary petition—Insufficient
number of eligible creditors petitioning [11 U.S.C.A.
§ 303(1)]
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§ 9B:377

§ 9B:378

§ 9B:379
§ 9B:380

§ 9B:381
§ 9B:382
§ 9B:383

§ 9B:384

§ 9B:385

§ 9B:386

§ 9B:387

§ 9B:388

§ 9B:389

§ 9B:390

§ 9B:391

§ 9B:392

§ 9B:393
§ 9B:394

Judgment and order—For dismissal, damages, and punitive
damages—Petition defective and not filed in good faith [11
U.S.C.A. § 303(1)(2)]

Motion—By creditor—To dismiss case [11 U.S.C.A. §§ 348,
1112; Fed. R. Bankr. P. 1019, 2002(a)(4)]

Order—To appear for status conference—To show cause

—To show cause why case should not be dismissed or
converted [11 U.S.C.A. §1112]

e. Chapter 12 Cases

Motion for dismissal and discontinuance—By debtor [11
U.S.C.A. § 1208(b); Fed. R. Bankr. P. 1017]

Order dismissing Chapter 12 case—On motion of debtor [11
U.S.C.A. § 1208(b); Fed. R. Bankr. P. 1017]

—For debtor’s material default with respect to plan term
[11 U.S.C.A. § 1208(c)(6); Fed. R. Bankr. P. 1017]

Notice—By court—Of dismissal of case [Fed. R. Bankr. P.
1017]

f. Chapter 13 Cases

Motion for dismissal—By debtor [11 U.S.C.A. § 1307(b);
Fed. R. Bankr. P. 1017]

Order of dismissal—For debtor’s material default with
respect to plan term [11 U.S.C.A. § 1307(c)(6); Fed. R.
Bankr. P. 1017]

Notice—By court—Of dismissal of case [Fed. R. Bankr. P.
1017]

3. Conversion

a. Chapter 7 Cases

Motion—To convert proceedings to Chapter 11 [11 U.S.C.A.
§§ 348, 706(b)]

Order—For notice and opportunity for hearing—On motion
to convert proceedings to Chapter 11 [11 U.S.C.A. §§ 348,
706(b); Fed. R. Bankr. P. 2002(a)]

Notice of hearing on motion to convert proceedings [11
U.S.C.A. §§ 348, 706(b); Fed. R. Bankr. P. 2002(a)]

Order converting case under Chapter 7 to case under
Chapter 11—On motion of debtor [11 U.S.C.A. § 706; Fed.
R. Bankr. P. 2002(a)]

—On motion of party in interest [11 U.S.C.A. § 706; Fed. R.
Bankr. P. 2002(a)]

—After hearing of objections [11 U.S.C.A. §§ 348, 706(b)]

Order converting case under Chapter 7 to case under
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§ 9B:395

§ 9B:396

§ 9B:397

§ 9B:397.50

§ 9B:398

§ 9B:399

§ 9B:400

§ 9B:401

§ 9B:402

§ 9B:403
§ 9B:404
§ 9B:405

§ 9B:406

§ 9B:407

§ 9B:408
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Chapter 12 [11 U.S.C.A. § 706(a); Fed. R. Bankr. P.
2002(a)]

Order converting case under Chapter 7 to case under
Chapter 13 [11 U.S.C.A. § 706(a); Fed. R. Bankr. P.
2002(a)]

b. Chapter 11 Cases

Motion—To convert involuntary case—To Chapter 7 [11
U.S.C.A. §§ 348, 1112(b); Fed. R. Bankr. P. 1019,
2002(a)(4)]

—To convert voluntary case to Chapter 7 [11 U.S.C.A.
§§ 348, 1112(b); Fed. R. Bankr. P. 1019, 2002(a)(4)]

—To convert voluntary case to Chapter 7—Debtor has
ceased operations and can no longer reorganize [11
U.S.C.A. §§ 348, 1112(b); Fed. R. Bankr. P. 1019,
2002(a)(4)]

Ex parte motion—By debtor—To convert case to Chapter
7 [11 U.S.C.A. §§ 348, 1112(a); Fed. R. Bankr. P. 1019]

Motion—To convert case to Chapter 12 or 13 [11
U.S.C.A. §§ 348, 1112(d); Fed. R. Bankr. P. 1017(d),
1019, 2002(a)(4)]

Order—For hearing and notice of hearing—On motion to
convert involuntary case [11 U.S.C.A. §§ 348, 1112(b);
Fed. R. Bankr. P. 1019, 2002(a)(4)]

—Directing conversion of proceedings [11 U.S.C.A.

§§ 348, 1112(b); Fed. R. Bankr. P. 1019, 2002(a)(4)]

Order converting case under Chapter 11 to case under
Chapter 7—Motion by debtor [11 U.S.C.A. §§ 348, 1112;
Fed. R. Bankr. P. 1019, 2002(a)]

—DMotion by party in interest [11 U.S.C.A. §§ 348, 1112;
Fed. R. Bankr. P. 1019, 2002(a)]

Notice of order—Converting Chapter 11 case to Chapter
7 [11 U.S.C.A. § 1112; Fed. R. Bankr. P. 1019, 2002(a)]

Order—Converting Chapter 11 case to Chapter 13 [11
U.S.C.A. §§ 348, 1112]

—Appointing trustee and directing debtor to file further
schedules on conversion of Chapter 11 case to Chapter
7 [11 U.S.C.A. §§ 701, 1112; Fed. R. Bankr. P. 1019(5)]

c. Chapter 12 Cases

Notice—By debtor—To convert case to Chapter 7 [11
U.S.C.A. §§ 348, 1208(a); Fed. R. Bankr. P. 1017(d), 1019]

d. Chapter 13 Cases

Notice—To convert proceedings to Chapter 7 case [11
U.S.C.A. §§ 348, 1307; Fed. R. Bankr. P. 1017(d), 1019]
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§ 9B:409

§ 9B:410
§ 9B:411

§ 9B:412

Order converting case under Chapter 13 to case under
Chapter 7—On consent of debtor [11 U.S.C.A. § 1307; Fed.
R. Bankr. P. 1019]

—On motion of party in interest [11 U.S.C.A. § 1307; Fed.
R. Bankr. P. 1019]

Notice—Of order converting Chapter 13 case to Chapter 7
[11 U.S.C.A. § 1307; Fed. R. Bankr. P. 1019, 2002(a)]

—Of conversion of Chapter 13 case to Chapter 7 [11
U.S.C.A. § 1307; Fed. R. Bankr. P. 1019, 2002(a)]

IV. PROPERTY OF ESTATE PROCEDURES
A. PROCEDURAL GUIDE

§ 9B:413
§9B:414
§9B:415
§9B:416
§ 9B:417

§$ 9B:418
§ 9B:419
§ 9B:420
§ 9B:421
§ 9B:422
§ 9B:423
§ 9B:424
§ 9B:425
§ 9B:426

§ 9B:427
§ 9B:428
§ 9B:429
§ 9B:430
§ 9B:431
$ 9B:432

§ 9B:433

Redemption of Property in Chapter 7

Right of redemption; reaffirmation distinguished
Who may exercise right of redemption

Time to redeem

Filing of motion; notice

Filing of statement of intent

2. Abandonment of Property

Generally

—Methods of abandonment
—Effect of abandonment
Motion for abandonment
Notice—Proposed abandonment
—Compelled abandonment
Objections to abandonment
Hearing on abandonment
Abandonment of railroad lines

3. Collection and Turnover of Property

a. In General

Generally

Duties of debtor

Duties of trustee or debtor-in-possession
—Under particular bankruptcy chapters
Turnover requirements applicable to custodians
Unclaimed property

b. Turnover by Third Parties Other than
Custodians

Generally

CCXXXVil
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§ 9B:434  Entity subject to turnover provision

§ 9B:435 Turnover of recorded information to estate
§9B:436 Exceptions to general turnover requirements
§ 9B:437 Who may assert right of turnover

4. Proceedings to Recover Property of Estate

§ 9B:438  Jurisdiction, generally

§ 9B:439 Core nature of turnover proceedings

§ 9B:440 Nature of proceedings as adversary or contested matters

§9B:441 Governing law

§ 9B:442 Prosecution and defense of proceedings by trustee or
debtor-in-possession

§ 9B:443 Evidence and burden of proof in turnover proceedings

§ 9B:444  Contempt for violation of turnover requirements

§ 9B:445 Expedited procedures for determination of interest in and
abandonment of grain assets

B. PROCEDURAL FORMS

1. Redemption of Property in Chapter 7 Case

§ 9B:446  Debtor’s request to redeem property—To lienholder [11
U.S.C.A. § 722; Fed. R. Bankr. P. 6008]

§ 9B:447 Denial of debtor’s request to redeem—By lienholder [11
U.S.C.A. § 722; Fed. R. Bankr. P. 6008]

§ 9B:448 Motion—To redeem property [11 U.S.C.A. § 722; Fed. R.
Bankr. P. 6008]

§ 9B:449 Order—Allowing debtor to redeem property [11 U.S.C.A.
§ 722; Fed. R. Bankr. P. 6008]

§ 9B:450 Motion—For order authorizing redemption of personal
property subject to lien [11 U.S.C.A. § 722; Fed. R. Bankr.
P. 6008]

§ 9B:451 Notice of motion and hearing—On motion to redeem [11
U.S.C.A. § 722; Fed. R. Bankr. P. 6008]

§ 9B:452  Order—Authorizing redemption of personal property from
lien [11 U.S.C.A. § 722; Fed. R. Bankr. P.6008]

2. Abandonment of Property

§ 9B:453 Notice—To creditors—Of trustee’s intent to abandon
property [11 U.S.C.A. § 554(a); Fed. R. Bankr. P. 6007(a),
()]

§ 9B:454 Notice of proposed abandonment [11 U.S.C.A. § 554(a); Fed.
R. Bankr. P. 6007(a), (c)]

§ 9B:455 Trustee’s report of abandoned property, combined with
notice of abandonment and application for approval of
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§ 9B:456
§ 9B:457

§ 9B:458

§ 9B:459

§ 9B:460

§ 9B:461

§ 9B:462

§ 9B:463
§ 9B:464

§ 9B:465

§ 9B:466

§ 9B:467

§ 9B:468
§ 9B:469
§ 9B:470

§9B:471

§ 9B:472

§ 9B:473

abandonment [11 U.S.C.A. § 554(a); Fed. R. Bankr. P.
6007]

Motion by secured creditor—For abandonment of property
[11 U.S.C.A. § 554; Fed. R. Bankr. P. 6007(b)]

Order—For abandonment of property [11 U.S.C.A. § 554,
Fed. R. Bankr. P. 6007(b)]

Motion—By debtor—For order of abandonment of debtor’s
homestead [11 U.S.C.A. § 554(b); Fed. R. Bankr. P.
6007(b)]

Motion and notice—By creditor—To abandon property [11
U.S.C.A. § 554(b); Fed. R. Bankr. P. 6007(b)]

Order—Authorizing abandonment of property—On
uncontested motion of creditor [11 U.S.C.A. § 554(b); Fed.
R. Bankr. P. 6007]

Order of abandonment of homestead—On motion of debtor
[11 U.S.C.A. § 554(b); Fed. R. Bankr. P. 6007]

Order—After hearing on objections to trustee’s notice of
intent to abandon property [11 U.S.C.A. § 554(a); Fed. R.
Bankr. P. 6007]

Motion—For leave to abandon railroad line [11 U.S.C.A.

§ 1170(a)]

Application—To Surface Transportation Board—For
abandonment of railroad line [11 U.S.C.A. § 1170(b)]

Order—Granting leave to abandon railroad line [11
U.S.C.A. §1170(a), (c)]

3. Collection and Turnover of Property

Inventory of trustee [11 U.S.C.A. § 704(a)(2); Fed. R. Bankr.
P. 2015(a)]

Certificate—By trustee or interim trustee—Averring
correctness of inventory and diligent search for assets
[Fed. R. Bankr. P. 2015(a)]

Trustee’s interim report [11 U.S.C.A. § 704; Fed. R. Bankr.
P. 2015(a)]

Complaint—For turnover of property to the estate [11
U.S.C.A. § 542(a); Fed. R. Bankr. P. 7001]

—For turnover order [11 U.S.C.A. §§ 323(b), 542(a); Fed. R.
Bankr. P. 7001, 7003]

—To require custodian in prior proceedings to account and
turn over property [11 U.S.C.A. §§ 323(b), 543(b); Fed. R.
Bankr. P. 7001, 7003]

Answer—To complaint for turnover order [11 U.S.C.A.

§ 542(a); Fed. R. Bankr. P. 7007]

Order for surrender of property to trustee [11 U.S.C.A.

§ 542(a); Fed. R. Bankr. P. 7001, 7054]
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§ 9B:474

§ 9B:475
§ 9B:476

§ 9B:477
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Order requiring custodian to file report, account, and
petition for compensation and deliver assets to trustee [11
U.S.C.A. § 543(b), (d); Fed. R. Bankr. P. 7001, 7054]

Order dismissing turnover proceedings [11 U.S.C.A.

§ 542(a); Fed. R. Bankr. P. 7001, 7041]

Trustee’s application to pay unclaimed moneys into the
court [11 U.S.C.A. § 347; 28 U.S.C.A. §§ 2041, 2042]

Order authorizing payment of unclaimed moneys into the
court [28 U.S.C.A. §§ 2041, 2042]

V. EXEMPTIONS PROCEEDINGS

A.

§ 9B:478
§ 9B:479

§ 9B:480
§ 9B:481

§ 9B:482
§ 9B:483
§ 9B:484
§ 9B:485
§ 9B:486
§ 9B:487
§ 9B:488
§ 9B:489
§ 9B:490

§ 9B:491
§ 9B:492
§ 9B:493
§ 9B:494

§ 9B:495
§ 9B:496

B.

§ 9B:497

cexl

PROCEDURAL GUIDE

1. In General

Exemptions, generally

Ability of debtor to choose between bankruptcy and state-
law exemptions

—dJoint cases; jointly administered or consolidated estates

Opportunity of states to opt in or opt out of uniform
exemptions

Who may exempt property

Establishing entitlement to exemptions

—Time for filing list of exemptions

Waiver of exemptions

Amendment of list of exemptions

Objections to exemptions

—Time for and manner of objecting

—Notice and hearing

Exemption of property recovered by trustee

2. Avoidance of Liens Impairing Exemptions

Avoidance of transfers or recovery of setoffs by debtor

Avoidance of certain liens by debtor

—Avoidance of judicial liens

—Avoidance of nonpossessory, nonpurchase-money-security
interests

—Proceedings to avoid lien

Recovery and exemption of property after avoidance of
transfers or liens by debtor

PROCEDURAL FORMS

1. Claim of Exemptions and Objections Thereto

Schedule C—Property claimed as exempt (Official Form No.
B6C; Rev. 4/2010) [11 U.S.C.A. § 522(1)]
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§ 9B:498
§ 9B:499
§ 9B:500
§ 9B:501

§ 9B:502
§ 9B:503
§ 9B:504
§ 9B:505

§ 9B:506

§ 9B:507
§ 9B:508

2

List of exempt property—By dependent of debtor [11
U.S.C.A. § 522(1); Fed. R. Bankr. P. 4003(a)]

Objections—To debtor’s list of exempt property—General
form [Fed. R. Bankr. P. 4003(b)]

— —On ground of fraudulent transfer and concealment of
assets [11 U.S.C.A. § 522(1); Fed. R. Bankr. P. 4003(b)]

Order—Denying objections to debtor’s list of exempt
property—Absence of fraudulent concealment [11 U.S.C.A.
§ 522(1); Fed. R. Bankr. P. 4003(b)]

. Avoidance of Liens Impairing Exemptions

Motion—To avoid lien impairing exemption—General form
[11 U.S.C.A. § 522(f); Fed R. Bankr. P. 4003(d), 9014]
Order—To avoid lien impairing exemption [11 U.S.C.A.
§ 522(9)]
Motion—To avoid lien impairing exemption—dJudicial lien
[11 U.S.C.A. § 522(f); Fed. R. Bankr. P. 4003(d), 9014]
—To avoid lien on interest of debtor in exempt automobile
[11 U.S.C.A. § 522(f); Fed. R. Bankr. P. 4003(d), 9014]
—To avoid nonpossessory, nonpurchase-money-security
interest in household or personal goods [11 U.S.C.A.
§ 522(f)(1)(B); Fed. R. Bankr. P. 4003(d), 9014]
Order—Granting motion to avoid nonpossessory,
nonpurchase-money lien [11 U.S.C.A. § 522(f)(1)(B)]
—To avoid nonpossessory, nonpurchase-money lien [11

U.S.C.A. § 522()(1)(B)]

VI. PROVISION OF ADEQUATE PROTECTION FOR
HOLDERS OF INTERESTS IN PROPERTY OF
ESTATE; OPERATION OF BUSINESS OR
AFFAIRS OF DEBTOR, IN GENERAL; USE,
SALE, OR LEASE OF PROPERTY

A. PROVISION OF ADEQUATE PROTECTION FOR
HOLDERS OF INTERESTS IN PROPERTY OF
ESTATE

§ 9B:509
§ 9B:510
§ 9B:511
§ 9B:512
§ 9B:513

§ 9B:514

1.

2

Procedural Guide

Generally

—Prepetition security interests

Methods of provision of adequate protection

Manner of presentation of issue of adequacy of protection
Approval of agreements for provision of protection

. Procedural Forms
Motion—By debtor—For entry of stipulation and order

cexli



§ 9B:515

§ 9B:516

§ 9B:517

§ 9B:518

§ 9B:519

§ 9B:520

§ 9B:521

§ 9B:522
§ 9B:523
§ 9B:524

§ 9B:525

cexlii

FeEDERAL PrROCEDURAL FoRrRMS

providing adequate protection to lender [11 U.S.C.A.
§§ 361, 363; Fed. R. Bankr. P. 4001(d)]

Order—Authorizing debtor’s use of cash collateral—
Provisions for adequate protection—Debtor to make
periodic cash payments to creditors claiming interest in
cash collateral [11 U.S.C.A. §8§ 361(1), 363(c); Fed. R.
Bankr. P. 4001(b), (d), 9014]

Motion—For authority to use cash collateral consisting of
proceeds of encumbered accounts receivable—With
adequate protection offered by replacement lien on real
property [11 U.S.C.A. §§ 361, 363; Fed. R. Bankr. P.
4001(b), (d), 9014]

Order—Granting use of cash collateral and granting
replacement lien as adequate protection [11 U.S.C.A.

§§ 361, 363; Fed. R. Bankr. P. 4001(b), (d), 9014]

—Authorizing, for specified period, debtor’s use of cash
collateral in equipment rental depository accounts—With
provisions for accounting to assure adequate protection of
creditors claiming interest in cash collateral [11 U.S.C.A.
§§ 361(3), 363(c), 1107(a); Fed. R. Bankr. P. 4001(a), 9014]

Provision in order—Authorizing debtor’s use of cash
collateral in equipment rental depository accounts—With
provision for issuance of note secured by assets of debtor
to assure adequate protection of creditors claiming
interest in cash collateral [11 U.S.C.A. §§ 361(3), 363(c);
Fed. R. Bankr. P. 4001(b), (d), 9014]

Chapter 12—Motion—To use cash collateral and providing
adequate protection [11 U.S.C.A. §§ 363, 1205; Fed. R.
Bankr. P. 4001(b), (d), 6004]

—Order—Authorizing use of cash collateral and granting
adequate protection [11 U.S.C.A. §§ 363, 1205; Fed. R.
Bankr. P. 4001(b), (d), 6004]

OPERATION OF BUSINESS OR AFFAIRS OF
DEBTOR, IN GENERAL

1. Procedural Guide

a. In General

Overview
Employment of professional persons to operate business
State aspects

b. Under Particular Chapters

Operation of debtor’s business in Chapter 7 cases, generally
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§ 9B:526 —Special Chapter 7 proceedings

§ 9B:527  Operation of affairs of municipal debtor in Chapter 9 cases

§ 9B:528  Operation of debtor’s business in Chapter 11 cases,
generally

§ 9B:529  Operation of business in involuntary proceedings under
Chapter 7 or Chapter 11

§9B:530  Operation of debtor’s business in Chapter 12 cases

§ 9B:531  Operation of debtor’s business in Chapter 13 cases

2. Procedural Forms

§ 9B:532 Motion—By trustee—For authority to operate debtor’s
business [11 U.S.C.A. § 721]

§ 9B:533  Allegation—In motion for authority to operate debtor’s
business—Operation for limited purpose will benefit estate
more than immediate liquidation [11 U.S.C.A. § 721]

§9B:534 Order—Authorizing trustee to operate debtor’s business [11
U.S.C.A. § 721]

§9B:535 Report—By trustee—As to operation of debtor’s business
[11 U.S.C.A. § 704(a)(8); Fed. R. Bankr. P. 2015]

§9B:536  Motion—For expedited hearings on motions and
applications of debtor

§ 9B:537 —To pay wages to employees [11 U.S.C.A. § 507(a)(3)]

§ 9B:538 Order—Authorizing payment of wages to employees [11
U.S.C.A. § 507(a)(3)]

§ 9B:539 Motion—By debtor corporation—To pay salaries to insiders
[11 U.S.C.A. §1129(a)(4)]

§9B:540 Emergency motion—By debtor-in-possession—For authority
to pay withheld employee contributions to employee-
benefit plan

C. USE, SALE, OR LEASE OF PROPERTY
1. Procedural Guide

a. In General

§9B:541 Overview
§ 9B:542  Valuation and appraisals of property

b. Procedures for Protection of Interests of
Entities Other than Bankruptcy Estate

§ 9B:543  Generally

§ 9B:544  Motion or request for prohibition or conditioning of use,
sale, or lease of property

§ 9B:545 —Burden of proof

cexliii



§ 9B:546
§ 9B:547

§ 9B:548
§ 9B:549
§ 9B:550
§ 9B:551

§ 9B:552

§ 9B:553
§ 9B:554

§ 9B:555
§ 9B:556

§ 9B:557
§ 9B:558

§ 9B:559
§ 9B:560
§ 9B:561
§ 9B:562

§ 9B:563
§ 9B:564
§ 9B:565

§ 9B:566
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—Ex parte relief
Approval of agreement for prohibition or conditioning of
use, sale, or lease of property

c¢. Procedures for Use, Sale, or Lease Other
than in Ordinary Course of Business

Generally

Notice and hearing requirements

Service and content of notices of proposed transaction

Filing, service, and disposition of objections to proposed
transaction

Burden of proof

d. Procedures for Use, Sale, or Lease in
Ordinary Course of Business

Introduction
Objections

e. Use, Sale, or Lease of Cash Collateral
(1) In General

Generally

Approval of agreement or stipulation for use of cash
collateral

Remedies for unauthorized use of cash collateral

State aspects

(2) Motion for Authorization of
Transaction

Filing and service, generally

Notice and hearing

Burden of proof as to proposed transaction
Ruling on motion; ex parte relief

f. Sale of Property Free and Clear of Liens
and Other Interests

Generally

Motion or request for authorization to sell property; filing
and service

—Notice of filing
g. Sale Procedures

Manner of conduct of sale
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§ 9B:567
§ 9B:568
§ 9B:569
§ 9B:570

§ 9B:571

§ 9B:572

§ 9B:573

§ 9B:574
§ 9B:575

§ 9B:576

§ 9B:577
§ 9B:578

§ 9B:579

§ 9B:580
§ 9B:581

§ 9B:582

§ 9B:583

§ 9B:584

Notice of sale

Filing of statement of property sold

Execution of instruments transferring property
Remedies for collusive bidding

2. Procedural Forms

a. Use, Sale, or Lease of Property Other than
Cash Collateral

(1) In General

Offer to purchase bankrupt’s assets—To trustee—In form of
letter [11 U.S.C.A. § 363; Fed. R. Bankr. P. 6004]

Agreement not to disclose information obtained from
bankrupt debtor—By company considering purchase of
assets—In form of letter [11 U.S.C.A. § 363; Fed. R.
Bankr. P. 6004]

Acceptance of purchase offer—By trustee—Subject to
obtaining statutory or court authorization, as appropriate
[11 U.S.C.A. § 363; Fed. R. Bankr. P. 6004]

Notice—By trustee—Of motion to sell property [11 U.S.C.A.
§ 363; Fed. R. Bankr. P. 2002]

Certificate—As to notice of sale by trustee [11 U.S.C.A.

§ 363; Fed. R. Bankr. P. 6004]

Order—Approving transaction—After hearing on objections
to trustee’s notice of intent to use, sell, or lease real estate
other than in ordinary course of business [11 U.S.C.A.

§ 363(b); Fed. R. Bankr. P. 6004]

Appraisal—Of industrial real estate

Application—For employment of auctioneer [11 U.S.C.A.

§ 327(a); Fed. R. Bankr. P. 2014(a), 6005]
Order—Authorizing trustee to employ auctioneer and fixing
auctioneer’s compensation [11 U.S.C.A. §§ 327(a), 328(a);

Fed. R. Bankr. P. 6005]

Memorandum of sale [11 U.S.C.A. § 363; Fed. R. Bankr. P.
6004]

Trustee’s bill of sale [11 U.S.C.A. § 363; Fed. R. Bankr. P.
6004]

Trustee’s deed—General form [11 U.S.C.A. § 363; Fed. R.
Bankr. P. 6004]

(2) Chapter 11 Cases

Notice—Of motion by debtor-in-possession to sell property
[11 U.S.C.A. §§ 363(b), 1107(a)]
—To parties in interest—Proposed sale of assets—

cexlv



§ 9B:585
§ 9B:586
§ 9B:587

§ 9B:588

§ 9B:589

§ 9B:590

§ 9B:591

§ 9B:592

§ 9B:593

§ 9B:594

§ 9B:595

§ 9B:596

§ 9B:597

§ 9B:598
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Opportunity to object [11 U.S.C.A. §§ 102(1)(B), 363(b)(1);
Fed. R. Bankr. P. 2002(a)(2), 6004]
Certificate—Notice of sale [11 U.S.C.A. § 363(g); Fed. R.
Bankr. P. 2002(a), 6004(a)]
Objection—By creditor—To intent to sell [11 U.S.C.A.
§§ 102(1)(B), 363(b); Fed. R. Bankr. P. 6004(b)]
Notice—Of hearing on objection to sale [11 U.S.C.A.
§§ 102(1)(B), 363(b); Fed. R. Bankr. P. 6004(b)]
Motion—By debtor—For order approving sale of property
free and clear of liens and encumbrances [11 U.S.C.A.
§ 363(f) to (1); Fed. R. Bankr. P. 6004(c)]
Order—Marshaling and determining extent of liens and
authorizing sale free of encumbrances [11 U.S.C.A. § 363(f)
to (g), (i); Fed. R. Bankr. P. 7001(2)]
Trustee’s deed—Sale free and clear of liens [11 U.S.C.A.
§ 363; Fed. R. Bankr. P. 6004(c), 7001]
Motion—By debtor—For order authorizing purchase of real
property pursuant to a lease-purchase option [11 U.S.C.A.
§ 363]

(3) Chapter 12 Cases

Motion—By debtor—To sell property [11 U.S.C.A. §§ 363,
1206; Fed. R. Bankr. P. 6004]

Notice—To parties in interest—Proposed sale of property—
Opportunity to object [11 U.S.C.A. §§ 102(1)(B), 363, 1206;
Fed. R. Bankr. P. 2002, 6004]

Order—Authorizing sale of property [11 U.S.C.A. §§ 363,
1206; Fed. R. Bankr. P. 6004]

b. Use, Sale, or Lease of Cash Collateral
(1) In General

Motion—For use, sale, or lease of cash collateral [11
U.S.C.A. § 363(c)(2); Fed. R. Bankr. P. 4001(a), 6004]

Notice—To interested parties—Of proposed use, sale, or
lease of cash collateral and of hearing on motion for use,
sale, or lease [11 U.S.C.A. § 363(c)(2); Fed. R. Bankr. P.
2002, 6004(a)]

Order—For use, sale, or lease of cash collateral [11
U.S.C.A. § 363(c)(2); Fed. R. Bankr. P. 4001(a), 6004]

(2) Chapter 11 Cases

Notice of motion—By attorney for debtor—To approve cash-
collateral agreement [11 U.S.C.A. § 363; Fed. R. Bankr. P.
4001(b), (d), 9014]
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§9B:599 Notice—To all parties—Of hearing on approval of cash-
collateral agreement [11 U.S.C.A. § 363; Fed. R. Bankr. P.
4001(b), (d), 9014]

§ 9B:600 Motion—By creditor—For order prohibiting use of cash
collateral [11 U.S.C.A. §§ 363(c), 506(a), 552, 1107(a); Fed.
R. Bankr. P. 4001(a), 9014]

§9B:601 Agreement and stipulation—For use of cash collateral [11
U.S.C.A. § 363(a), (c)(2); Fed. R. Bankr. P. 4001(b), (d),
9014]

§9B:602 Order—Approving cash-collateral agreement [11 U.S.C.A.
§363(a), (c)(2); Fed. R. Bankr. P. 4001(b), (d), 9014]

§ 9B:603 Motion by debtor-in-possession—For use of cash collateral
contained in depository accounts funded by equipment-
lease payments—For determination that equipment
maintenance revenues are not cash collateral nor subject
to security interests [11 U.S.C.A. §§ 363(c), 506(a), 552,
1107(a); Fed. R. Bankr. P. 4001(a), 9014]

§ 9B:604 Motion—For sequestration and accounting of rents and
prohibition against disposition and use of rents [11
U.S.C.A. §§ 363(c), 546(b)]

§ 9B:605 Promissory note—Executed by debtor authorized to use
cash collateral—Evidencing debtor’s obligation to creditors
claiming cash collateral [11 U.S.C.A. §§ 361(3), 363(c);
Fed. R. Bankr. P. 4001(b), (d), 9014]

§ 9B:606 Mortgage, pledge, and security agreement—Executed by
debtor authorized to use cash collateral—Securing note
evidencing debtor’s obligation to creditors claiming cash
collateral [11 U.S.C.A. §§ 361(3), 363(c); Fed. R. Bankr. P.
4001(b), (d), 9014]

VII. OBTAINING CREDIT OR INCURRING DEBT
TO OPERATE OR WIND UP BUSINESS

A. PROCEDURAL GUIDE

1. In General

§ 9B:607 Introduction
§ 9B:608 Generally—Where trustee or debtor is unable to obtain
unsecured credit

§9B:609 Approval of agreement for creation of equal or superior
liens

2. Motion for Authorization to Obtain Credit or
Incur Debt

§9B:610 Filing, contents, and service, generally

cexlvii
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§ 9B:611 Notice of hearing on motion
§9B:612 Conduct of hearings
§9B:613 Granting of authority prior to final hearing; ex parte relief

B. PROCEDURAL FORMS

1. Obtaining Credit or Incurring Debt to Operate
or Wind up Business

a. In General

§ 9B:614 Motion—For leave to obtain secured credit [11 U.S.C.A.
§ 364(c), (d); Fed. R. Bankr. P. 4001(c)]

§9B:615 Order—Authorizing trustee to obtain secured credit [11
U.S.C.A. § 364(c), (d); Fed. R. Bankr. P. 4001(c)]

b. Chapter 11 Cases

§9B:616 Motion—By debtor—For order authorizing unsecured
postpetition financing [11 U.S.C.A. § 364; Fed. R. Bankr.
P. 4001(c), (d), 9014]

§9B:617 — —For order authorizing secured postpetition financing
[11 U.S.C.A. § 364(c); Fed. R. Bankr. P. 4001(c), (d), 9014]

§9B:618 Order—Authorizing debtor to obtain unsecured postpetition
financing [11 U.S.C.A. § 364; Fed. R. Bankr. P. 4001(c),
(d), 9014]

§9B:619 —Authorizing debtor to obtain secured postpetition
financing [11 U.S.C.A. § 364(c); Fed. R. Bankr. P. 4001(c),
(d), 9014]

Volume 4B

VIII. AUTOMATIC STAY AND OTHER
PROCEDURES FOR PRESERVATION OF
STATUS QUO

A. PROCEDURAL GUIDE
1. In General

a. General Principles

§ 9B:620 Overview

§ 9B:621  Purpose of automatic stay

§ 9B:622 Commencement of operation of automatic stay; waiver of
stay

§ 9B:623 Transfers in violation of automatic stay as void or voidable

cexlviii
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§ 9B:624

§ 9B:625
§ 9B:626
§ 9B:627
§ 9B:628
§ 9B:629

§ 9B:630
§ 9B:631
§ 9B:632

§ 9B:633
§ 9B:634
§ 9B:635
§ 9B:636
§ 9B:637
§ 9B:638

§ 9B:639
§ 9B:640
§ 9B:641
§ 9B:642

§ 9B:643
§ 9B:644
§ 9B:645

§ 9B:646
§ 9B:647

Restraints, stays, or injunctions other than under
automatic-stay provisions

b. Application and Duration of Stay
(1) Application

Generally

—Proceedings under particular chapters

Entities stayed

Statutory exceptions to stay

Proceedings and rights to which stay does not apply

(2) Duration

Generally
Proceedings under particular chapters
Reimposition or extension

2. Obtaining Relief from Automatic Stay

a. In General

Persons who may obtain relief from automatic stay
—Entity other than debtor or creditor as party in interest
Grounds for relief; general automatic stay

—Codebtor stay under Chapter 12 and 13

Types of relief which may be obtained

Act against real property

b. Methods for Obtaining Relief

(1) Motion for Relief from Automatic
Stay

Filing, generally

Service

Counterclaims

Stay of order granting motion for relief

(2) Notice and Hearing, in General

General notice and hearing requirements

Granting of ex parte relief on motion; motion for
reinstatement of stay

Conduct of preliminary and final hearings; preliminary
rulings

Burden of proof at hearings on motions for relief

Approval of agreement for modification or termination of
automatic stay

cexlix
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§ 9B:648 Appellate review

(3) Schedule for Timing of Hearings and
Dispositions on Motion

§ 9B:649 Generally
§ 9B:650 Proceedings involving particular interests or claims
§ 9B:651 Waiver of rights

3. Enforcement of Automatic Stay

§ 9B:652 Recovery of damages for willful violations of stay
§ 9B:653 —Particular acts as willful violation of stay

§ 9B:654 Contempt proceedings

§ 9B:655 —Damages

4. Utility-Service Proceedings

§9B:656  Generally
§ 9B:657 Proceedings for provision of adequate assurance of payment
for postpetition service

B. PROCEDURAL FORMS
1. General Forms; Chapter 7 Cases

a. In General

§ 9B:658 Notice of stay [11 U.S.C.A. § 362]
§ 9B:659 Ex parte motion—For order enforcing automatic stay [11
U.S.C.A. §§ 105, 362]

b. Relief from Stay

§ 9B:660 Motion—For relief from automatic stay—General form [11
U.S.C.A. § 362(a); Fed. R. Bankr. P. 4001]

§9B:661 —Requesting relief from automatic stay of suit against
debtor [11 U.S.C.A. § 362(d); Fed. R. Bankr. P. 4001(a),
(d)]

§9B:662 Notice of motion—For relief from automatic stay [11
U.S.C.A. § 362; Fed. R. Bankr. P. 4001, 9014]

§9B:663 Motion—By creditors—For relief from the automatic stay—
To permit continuation of state-court action and recovery
from debtor’s insurer [11 U.S.C.A. § 362(d); Fed. R. Bankr.
P. 4001(a), (d)]

§ 9B:664 —By tort claimant—For relief from the automatic stay—To
permit continuation of personal-injury action [11 U.S.C.A.
§ 362(d); Fed. R. Bankr. P. 4001(a), (d)]

§ 9B:665 —By holder of security interest—For relief from automatic

cel
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stay—To restrain debtor’s use of cash collateral and
permit repossession of inventory [11 U.S.C.A. §§ 361,
362(d), 363; Fed. R. Bankr. P. 4001(a) to (b), (d)]

§9B:666 —For order lifting stay of lien enforcement—Chapter 7 [11
U.S.C.A. § 362; Fed. R. Bankr. P. 4001, 9014]

§ 9B:667 —By mortgagee—To vacate stay to permit foreclosure of
mortgage on debtor’s real property [11 U.S.C.A. § 362(d);
Fed. R. Bankr. P. 4001(a), (d)]

§ 9B:668 —To allow state court to liquidate unliquidated claim in
pending state proceeding [11 U.S.C.A. §§ 362(d)(1),
502(c)(1); 28 U.S.C.A. § 1334(c)]

§9B:669 —For relief from automatic stay or, in the alternative,
adequate protection [11 U.S.C.A. §§ 361, 362(d); Fed. R.
Bankr. P. 4001(a), (d)]

§9B:670 Response—To motion to vacate stay—Trustee has tendered
adequate protection [11 U.S.C.A. §§ 361, 362(d); Fed. R.
Bankr. P. 4001(a), (d)]

§ 9B:671 Notice of stipulation terminating automatic stay [11
U.S.C.A. § 362]

§ 9B:672  Stipulation—To modify automatic stay [11 U.S.C.A.
§ 362(a)]

§9B:673 Complaint—For relief from automatic stay, to reclaim
property, and to bar debtor’s right of redemption [11
U.S.C.A. §§ 362(d), 544(b), 722]

§9B:674 Order—For hearing and notice—On motion for relief from
stay [11 U.S.C.A. § 362(d); Fed. R. Bankr. P. 4001(a), (d)]

§9B:675 —Vacating automatic stay—General form [11 U.S.C.A.
§ 362(a); Fed. R. Bankr. P. 4001]

§9B:676 —For relief from stay of suit against debtor [11 U.S.C.A.
§ 362(d); Fed. R. Bankr. P. 4001(a), (d)]

§9B:677 —Continuing stay under conditions [11 U.S.C.A. § 362]

§ 9B:678 —Authorizing liquidation in state-court proceeding [11
U.S.C.A. §§ 362(d)(1), 502(c)(1); 28 U.S.C.A. § 1334(c)]

2. Chapter 11 Cases

§ 9B:679 Affidavit—In support of motion for relief from automatic
stay—For default in terms of payment of pre and
postpetition secured debt [11 U.S.C.A. § 362(d)]

§9B:680 Motion—For issuance of stipulated order to provide
adequate protection in settlement of contested matter
requesting relief from automatic stay [11 U.S.C.A. §§ 361,
362; Fed. R. Bankr. P. 4001, 9019]

§ 9B:681 Notice—Of proposed stipulated order to provide adequate
protection in settlement of contested matter requesting
relief from automatic stay [11 U.S.C.A. §§ 361, 362; Fed.
R. Bankr. P. 2002, 4001, 9019]

celi
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§ 9B:682  Stipulated order—To provide adequate protection in
settlement of contested matter requesting relief from
automatic stay [11 U.S.C.A. §§ 361, 362; Fed. R. Bankr. P.
4001, 9019]

3. Chapter 12 Cases

§ 9B:683 Notice—Of automatic stay [11 U.S.C.A. § 362; Fed. R.
Bankr. P. 4001]

§ 9B:684 —Of motion for relief from automatic stay [11 U.S.C.A.
§ 362; Fed. R. Bankr. P. 4001, 9014]

§ 9B:685 Motion—By mortgagee—To vacate stay to permit
foreclosure of mortgage on debtor’s real property [11
U.S.C.A. § 362(d); Fed. R. Bankr. P. 4001(a), (d)]

§ 9B:686 Response—To motion to vacate stay—Adequate protection
has been tendered [11 U.S.C.A. §§ 362(d), 1205; Fed. R.
Bankr. P. 4001(a), (d)]

§ 9B:687 Motion—To vacate stay of suit against codebtor [11
U.S.C.A. § 1201; Fed. R. Bankr. P. 4001]

§ 9B:688 Order—Vacating stay of suit against codebtor [11 U.S.C.A.
§ 1201; Fed. R. Bankr. P. 4001]

4. Chapter 13 Cases

a. In General

§ 9B:689 Notice—Of automatic stay [11 U.S.C.A. § 362; Fed. R.
Bankr. P. 4001]

§ 9B:690 Motion—For release of prepetition garnishment [11
U.S.C.A. § 105(a)]

§9B:691 Order—For release of prepetition garnishment [11 U.S.C.A.
§ 105(a)]

§9B:692 Motion—By debtor—To hold garnishing creditor in
contempt [11 U.S.C.A. § 362]

§9B:693 Order—Restraining creditor from placing postpetition
garnishment [11 U.S.C.A. §§ 105(a), 1306(a)(2)]

§9B:694 —Requiring debtor’s employer to cease deductions from
debtor’s paycheck for benefit of creditor [11 U.S.C.A.
§§ 105(a), 1306(a)(2)]

b. Relief from Stay

§ 9B:695 Notice—Of motion for relief from automatic stay [11
U.S.C.A. § 362; Fed. R. Bankr. P. 4001, 9014]

§9B:696 Motion—For order lifting stay of lien enforcement—
Obligation to be paid outside the plan [11 U.S.C.A. § 362;
Fed. R. Bankr. P. 4001, 9014]

§9B:697 —To vacate stay of suit against codebtor [11 U.S.C.A.
§ 1301(c); Fed. R. Bankr. P. 4001]

celii
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§9B:698 Order—Vacating stay of suit against codebtor [11 U.S.C.A.
§ 1301(c); Fed. R. Bankr. P. 4001]

§9B:699 Motion—To modify stay—To allow repossession of motor
vehicle [11 U.S.C.A. § 362; Fed. R. Bankr. P. 4001]

§9B:700 Order—Modifying stay—To allow repossession of motor
vehicle [11 U.S.C.A. § 362; Fed. R. Bankr. P. 4001]

5. Utility-Service Proceedings

§9B:701 Motion—For payment of utility services [11 U.S.C.A. § 366]

§9B:702 Order—Authorizing payment for utility services [11
U.S.C.A. § 366]

§ 9B:703 Motion—By debtor—For order determining adequate
assurance of payment for future utility services exists
without further deposits [11 U.S.C.A. § 366]

§9B:704 Order—Determining adequate assurance of payment for
future utility services exists without further deposits [11
U.S.C.A. § 366]

§ 9B:705 Motion—To modify amount of utility security deposit [11
U.S.C.A. § 366; Fed. R. Bankr. P. 9014]

§9B:706 Order—Modifying amount of utility security deposit [11
U.S.C.A. § 366]

§ 9B:707 Motion—Expedited hearing to fix utility security deposit [11
U.S.C.A. § 366; Fed. R. Bankr. P. 9014]

§ 9B:708 Order—Utility—For hearing on debtor’s motion to fix
adequate assurance of payment—Combined with order to
refrain from discontinuing service pending hearing—
Fixing method of service of order [11 U.S.C.A. § 366]

§9B:709 Complaint—To enjoin discontinuance of utility service—To
modify amount of deposit [11 U.S.C.A. § 366; Fed. R.
Bankr. P. 7003]

IX. AVOIDANCE OF TRANSFERS, OBLIGATIONS,
AND LIENS; RECLAMATION OF GOODS

A. PROCEDURAL GUIDE

1. Avoidance of Transfers, Obligations, and Liens,
in General

§ 9B:710 Overview
§9B:711 Transfers or obligations which may be avoided
§9B:712  State aspects

2. Actions Relating to Exercise of Avoidance
Powers

§9B:713 Rules governing, generally
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§9B:714 Limitations on avoiding powers
§9B:715 —Limitation periods

§ 9B:716 Venue

§9B:717 Filing of pleadings and other papers

3. Avoidance of Preferential Prepetition Transfers

§9B:718 Generally
§9B:719 Burden of proof as to avoidability of transfers
§9B:720 Presumption of insolvency

4. Avoidance of Fraudulent Prepetition Transfers
and Obligations

a. In General

§9B:721 Generally

§ 9B:722 Maintenance of actions by trustees

§ 9B:723 Maintenance of actions by creditors

§9B:724 —Chapter 11 cases

§ 9B:725 Maintenance of actions by debtors—Chapter 11 cases
§9B:726 —Chapter 7 and Chapter 13 cases

§ 9B:727  State aspects

b. Proceedings

§ 9B:728 Time for commencement of actions for avoidance of
transfers

§9B:729 Time for commencement of actions for recovery of property
§9B:730 Pleadings
§9B:731 Right to trial by jury

§9B:732 Burden of proof and presumptions as to fraudulent
transfers

§ 9B:733 Remedies
5. Reclamation of Goods by Creditors

§9B:734  Generally

§ 9B:735 Demand for reclamation

§9B:736 Elements required to be established by seller
§ 9B:737 Alternative remedies

B. PROCEDURAL FORMS

1. Avoidance of Preferential and Fraudulent
Transfers, Liens, and Obligations

§ 9B:738 Complaint—To avoid preferential transfer—Transfer of
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§ 9B:738.50

§ 9B:739

§ 9B:740

§ 9B:741

§ 9B:742

§ 9B:743

§ 9B:744

§ 9B:745

§ 9B:746

§ 9B:747

§ 9B:748

§ 9B:749

§ 9B:750

§ 9B:751

§ 9B:752

2.

lien [11 U.S.C.A. § 547(b); Fed. R. Bankr. P. 7001,
7003]
— —Defendants claims to be disallowed until payment
[11 U.S.C.A. § 547(b); Fed. R. Bankr. P. 7001, 7003]
—To avoid fraudulent and preferential transfers and

disallow claims [11 U.S.C.A. §§ 101, 502, 547, 548, 550;

28 U.S.C.A. §§ 157, 1334, 1409]
Answer—To complaint to set aside preferential transfer
[11 U.S.C.A. § 547; Fed. R. Bankr. P. 7001, 7007]
Complaint—To avoid fraudulent transfer—To debtor’s
confidential advisor [11 U.S.C.A. §§ 544, 548(a)(1)(A),
550(a); Fed. R. Bankr. P. 7001, 7003]
— —To debtor’s spouse [11 U.S.C.A. §§ 548(a), 550(a);
Fed. R. Bankr. P. 7001, 7003]

Allegation—In complaint to avoid fraudulent transfer—
Transfer was constructively fraudulent [11 U.S.C.A.
§ 548(a)(1)(B)]

Complaint—To set aside sale by trustee—Fraud and
conspiracy by bidders [11 U.S.C.A. § 363(n); Fed. R.
Bankr. P. 7001, 7003]

—In stockbroker- or commodity-broker-liquidation
case—To recover property transferred pursuant to
avoided transaction [11 U.S.C.A. §§ 548(a), 550, 749,
764(a); Fed. R. Bankr. P. 7001, 7003]

Allegation—In answer to complaint to set aside transfer

of customer’s property—Futures commission merchant’s

transfer approved by CFTC [11 U.S.C.A. § 764(b)]
Reclamation of Goods by Creditors

Demand—To debtor—For return of goods to creditor [11
U.S.C.A. § 546(c)]

Request—To trustee in stockbroker-liquidation case—For
reclamation of customer name security after payment of
debtor’s claim [11 U.S.C.A. § 751]

Complaint—Against trustee—For return of goods—Sale of
goods procured by debtor through fraud [11 U.S.C.A.

§ 546(c); Fed. R. Bankr. P. 7001, 7003]

Answer—By trustee—Creditor not entitled to reclamation
of goods [11 U.S.C.A. § 546(c); Fed. R. Bankr. P. 7007]

Order—Determining claims of parties in reclamation
proceeding [11 U.S.C.A. § 546(c); Fed. R. Bankr. P. 7001,
7054]

—Directing trustee to deliver goods to creditor [11 U.S.C.A.

§ 546(c); Fed. R. Bankr. P. 7001, 7054]
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X. ASSUMPTION, REJECTION, AND ASSIGNMENT
OF EXECUTORY CONTRACTS, UNEXPIRED
LEASES, OR OTHER RIGHTS

A.

§ 9B:753
§ 9B:754
§ 9B:755
§ 9B:756

§ 9B:757
§ 9B:758
§ 9B:759
§ 9B:760

§ 9B:761
§ 9B:762
§ 9B:763

§ 9B:764
§ 9B:765

B.

§ 9B:766

§ 9B:767

§ 9B:768

§ 9B:769

celvi
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1. Assumption and Rejection, In General

a. In General

Overview

—What constitutes executory contract
—What constitutes lease

Motion of trustee for approval of decision

b. Time for Assumption or Rejection

Chapter 7 cases, generally

Cases under Chapters 9, 11, 12, or 13

Specification of time on request of party to agreement
Converted cases

c. Assumption and Rejection of Particular
Contracts, Leases, or Rights
Leases of nonresidential property

Collective-bargaining agreements
Retiree benefits

2. Assignment

Generally
Motion of trustee for approval of assignment

PROCEDURAL FORMS

1. In General

Motion—To extend time for assuming or rejecting executory
contract or unexpired lease [11 U.S.C.A. § 365(d)(1); Fed.
R. Bankr. P. 6006]

—For extension of time to perform obligations under
unexpired leases [11 U.S.C.A. § 365(d)(3); Fed. R. Bankr.
P. 6006]

—For extension of time to assume or reject unexpired lease
of nonresidential real property where debtor is lessee [11
U.S.C.A. § 365(d)(4); Fed. R. Bankr. P. 6006]

Order—Granting extension of time to assume or reject

executory contract or unexpired lease [11 U.S.C.A.
§ 365(d)(1); Fed. R. Bankr. P. 6006]
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§ 9B:770

§9B:771

§ 9B:772

§ 9B:773

§ 9B:774

§ 9B:775

§9B:776

§ 9B:777

§ 9B:778

§ 9B:779

§ 9B:780

§ 9B:781

§ 9B:782

§ 9B:783

Motion—To assume or reject executory contract or
unexpired lease—General form [11 U.S.C.A. § 365(a); Fed.
R. Bankr. P. 6006]

—For authorization to assume executory contract [11
U.S.C.A. § 365(a); Fed. R. Bankr. P. 6006]

—For authorization to reject executory contract or
unexpired lease [11 U.S.C.A. § 365(a); Fed. R. Bankr. P.
6006]

—For approval of assignment of executory contract or
unexpired lease [11 U.S.C.A. § 365(c), (f); Fed. R. Bankr.
P. 6006]

Order—Approving rejection of unexpired lease [11 U.S.C.A.
§ 365(a); Fed. R. Bankr. P. 6006]

—Approving assignment of executory contract or unexpired
lease [11 U.S.C.A. § 365(c), (f); Fed. R. Bankr. P. 6006]

2. Chapter 11 Cases

Motion—By party to executory contract or unexpired
lease—For order fixing time within which estate must
assume or reject contract or lease [11 U.S.C.A. § 365(d)(2);
Fed. R. Bankr. P. 6006(b), 9014]

—By party to unexpired lease—For order shortening time
within which debtor must assume or reject lease [11
U.S.C.A. § 365; Fed. R. Bankr. P. 6006, 9006(c)]

— —For order fixing time by which debtor or trustee must
assume or reject lease [11 U.S.C.A. § 365(d)(2); Fed. R.
Bankr. P. 6006(b), 9014]

—By debtor-in-possession—For order extending time to
assume or reject unexpired lease of nonresidential real
property [11 U.S.C.A. § 365(d)(4); Fed. R. Bankr. P. 6006,
9006(b), 9014]

— —For approval of assumption of lease [11 U.S.C.A. § 365;
Fed. R. Bankr. P. 6006, 9014]

—By owner of shopping center—For order requiring
rejection of unexpired, nonresidential, real property lease
and vacation and conveyance of leased premises [11
U.S.C.A. § 365; Fed. R. Bankr. P. 6006]

—For order rejecting collective-bargaining agreement [11
U.S.C.A. § 1113; Fed. R. Bankr. P. 6006, 9014]

—For order modifying retiree benefits [11 U.S.C.A. § 1114]
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XI. CLAIMS AND INTEREST PROCEDURES
A. PROCEDURAL GUIDE
1. Proofs of Claim or Interest

a. In General

§9B:784  Generally
§ 9B:785 Place of filing proof of claim or interest

b. Necessity of Filing Proof of Claim or
Interest

§9B:786  Generally

§ 9B:787 Nondischargeable claims

§9B:788 No dividend notice

§ 9B:789  Proofs deemed filed

§9B:790 Asserting administrative-expense claims
§9B:791 Creditor’s voting rights in Chapter 7 cases

c. Who May File Proof of Claim or Interest

§9B:792  Creditor and equity-security holder, generally

§9B:793 Customer of commodity broker

§ 9B:794 Indenture trustee

§9B:795 Entity liable with debtor on claim

§ 9B:796 Debtor or trustee

§ 9B:797 Transferor or transferee of claim

§ 9B:798 Class claimant

§9B:799 Agent

§ 9B:800 Holders of certain postpetition claims in Chapter 13 cases

d. Form and Content of Proof of Claim or
Interest
§9B:801 Generally
§ 9B:802 Informal proofs of claim
e. Amendment or Withdrawal of Proof of
Claim or Interest

§ 9B:803 Amendment
§ 9B:804 —Postbar-date amendments
§ 9B:805 —Tax claims
§ 9B:806 Withdrawal
f. Time for Filing Proof of Claim or Interest
§ 9B:807 Generally
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§ 9B:808
§ 9B:809
§ 9B:810
§ 9B:811

§ 9B:812
§ 9B:813
§ 9B:814
§ 9B:815

§ 9B:816
§ 9B:817
§ 9B:818
§ 9B:819

§ 9B:820

§ 9B:821
§ 9B:822

§ 9B:823
§ 9B:824
§ 9B:825

§ 9B:826
§ 9B:827
§ 9B:828

§ 9B:829
§ 9B:830

§ 9B:831
§ 9B:832

Extension of time in Chapters 9 and 11 cases
Extension of time in Chapters 7, 12, and 13 cases
Other exceptions in Chapters 7, 12, and 13 cases
Effect of conversion

g. Notice of Bar Date

Generally

Due-process requirements
Notice by mail

Notice by publication

2. Nature and Valuation of Claims

a. In General

Bifurcation of claims
—Chapters 9 and 11 exceptions
Proceedings to determine the extent of liens

—Expedited procedure to determine secured status in
grain-assets cases

Extent of claim as customer in stockbroker-liquidation
cases

b. Valuation of Claims, Property, and
Interests

Generally

Valuation in light of purpose and proposed disposition or
use

Time at which valuation is to be made
Notice and hearing requirements
Schedules and lists as prima facie evidence

c. Recovery of Interest, Fees, Costs, or
Charges by Holder of Claim

Generally

Requirement that fees, costs, or charges be reasonable

Requirement that underlying contract provide for recovery
of fees, costs, or charges

Validity and enforceability of provisions for attorney’s fees

Recovery of miscellaneous fees, costs, or charges

d. Lien Avoidance

Generally
Necessity of prior proof of claim under 11 U.S.C.A. § 506(d)
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§ 9B:836
§ 9B:837

§ 9B:838
§ 9B:839
§ 9B:840
§ 9B:841
§ 9B:842

§ 9B:843
§ 9B:844
§ 9B:845
§ 9B:846

§ 9B:847
§ 9B:848

§ 9B:849
§ 9B:850
§ 9B:851
§ 9B:852
§ 9B:853

§ 9B:854
§ 9B:855

§ 9B:856
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Effect of discharge injunction on enforcement of liens

3. Claims Procedures

a. In General

Claim or interest deemed allowed absent objection

Significance of allowance or disallowance of claim or
interest

—Redemption of personal property, setoff, and subrogation

—Impact on recovery in foreign proceeding

b. Who May Object to Claim

Parties in interest, generally
—Partnership cases

Trustee and examiner
Debtor

Creditor

c. Procedures for Objection, in General

Generally

Time for objecting to allowance of claim

Notice and hearing requirements

Burden of proof and burden of going forward with the
evidence

d. Determination of Claim

By court, generally

Estimation of claim or right to payment for purpose of
allowance

Grounds for disallowance of claims

Compromise of claims; court approval of settlement

—Notice and hearing; objections

Arbitration of claims

Allowance of administrative-expense claims

e. Recovery of Costs of Preserving or
Disposing of Collateral

Generally
Who may recover

f. Reconsideration of Allowed or Disallowed
Claims

Generally
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§ 9B:857
§ 9B:858

§ 9B:859

§ 9B:860
§ 9B:861
§ 9B:862
§ 9B:863

§ 9B:864
§ 9B:865

§ 9B:866
§ 9B:867

§ 9B:868
§ 9B:869

§ 9B:870
§ 9B:871
§ 9B:872
§ 9B:873

§ 9B:874
§ 9B:875
§ 9B:876
§ 9B:877

B.

§ 9B:878

Effect of reconsideration on payment or transfer from estate

to holder of allowed claim

Relationship to relief under Federal Rules of Civil
Procedure

Motion, notice, and hearing requirements

4. Setoff

a. In General

Effect of Bankruptcy Code on right of setoff, generally
Effect of discharge injunction

Prepetition exercise of setoff rights

Waiver of right to setoff

b. Assertion and Determination of Right to

Setoff

Generally

Exercise of right by filing proof of claim or asserting
defense

Burden of proof

Involuntary cases

5. Distribution and Priorities, in General

Distribution, generally

Applicability of distribution rules in proceedings under
particular chapters

Trustee’s duty and liability

Priorities, generally

—Claims for administrative expenses

Allowance of priority claim; burden of proof

6. Subordination of Claims

Generally
Equitable subordination
Time for bringing action
Standing

PROCEDURAL FORMS
1. Proofs of Claim

a. In General

Proof of claim (Official Form No. B10; Rev. 12/2012) [11
U.S.C.A. § 501; Fed. R. Bankr. P. 3001]
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§ 9B:882

§ 9B:883

§ 9B:884

§ 9B:885

§ 9B:886

§ 9B:887

§ 9B:888
§ 9B:889

§ 9B:890

§ 9B:891

§ 9B:892

§ 9B:893
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Proof of claim—By entity liable to creditor with debtor [11
U.S.C.A. § 501(b); Fed. R. Bankr. P. 3005]

—By debtor or trustee [11 U.S.C.A. § 501(c); Fed. R. Bankr.
P. 3004]

Class proof of claim [11 U.S.C.A. § 501; Fed. R. Bankr. P.
3001, 7023]

Motion—To apply class action rules and procedures to class
proof of claim [11 U.S.C.A. § 105; Fed. R. Bankr. P. 7023,
9014]

Allegation in proof of claim—Lessor’s claim for damages for
breach of unexpired lease [11 U.S.C.A. §§ 365, 501(a); Fed.
R. Bankr. P. 3001]

—In stockbroker-liquidation case—Claimant a customer of
stockbroker despite transaction postdating petition [11
U.S.C.A. §§ 501(a), 741(2), 746(a); Fed. R. Bankr. P. 3001]

Claims register (Form B 133; Rev. 1/88)

b. Motion and Notice of Bar Date

Motion by debtor—For order establishing bar date for filing
proofs of claim [11 U.S.C.A. §§ 501, 1111(a); Fed. R.
Bankr. P. 3003(c)(3)]

Notice of bar date for filing proofs of claim [11 U.S.C.A.

§§ 501, 1111(a); Fed. R. Bankr. P. 3003(c)(3)]

c. Notice of Filing by Debtor, Trustee, or
Codebtor; Order for Notice to Creditors
Only

Notice—By court—Of filing of proof of claim by debtor,
trustee, or codebtor

— —Of debtor’s filing of tax or wage claim [11 U.S.C.A.
§ 501(c); Fed. R. Bankr. P. 3004]

Order—That all future notices be sent only to creditors
filing claims [Fed. R. Bankr. P. 2002(h), 3002(c)]

d. Motion and Order for Extension of Time
for Filing
Motion—To extend time for filing proof of claim [Fed. R.
Bankr. P. 3002(c)(1), (2)]
Order—Extending time for filing proofs of claim [Fed. R.
Bankr. P. 3002(c)]
e. Notice and Order Concerning Newly
Discovered Assets

Notice—By trustee—Of recovery of newly discovered assets
[Fed. R. Bankr. P. 2002(e), 3002(c)(5)]



TaBLE oF CONTENTS

§ 9B:894

§ 9B:895

§ 9B:896
§ 9B:897

§ 9B:898
§ 9B:899
§ 9B:900

§ 9B:901

§ 9B:902

§ 9B:903

§ 9B:904

§ 9B:905

§ 9B:906

§ 9B:907

§ 9B:908
§ 9B:909

§ 9B:910

Order—Combined with notice—Fixing time for filing claims
in order to participate in newly discovered assets [Fed. R.
Bankr. P. 2002(e), 3002(c)(5)]

Notice of need to file proof of claim due to recovery of assets
(Form B 204; Rev. 8/07) [Fed. R. Bankr. P. 2002(e),
3002(c)(5)]

f. Motion and Order for Amendment

Motion—For amendment of proof of claim
Order—Granting permission for amendment of proof of
claim

g. Notice, Motion, and Order for Withdrawal
of Claim

Notice of withdrawal of claim [Fed. R. Bankr. P. 3006]
Motion—For withdrawal of claim [Fed. R. Bankr. P. 3006]

Order—Granting permission to withdraw claim [Fed. R.
Bankr. P. 3006]

—Authorizing withdrawal of claim [Fed. R. Bankr. P. 3006]

2. Application, Notice, and Order for

Administrative-Expense Claims

Application—For payment of administrative expenses—
General form [11 U.S.C.A. § 503(a); Fed. R. Bankr. P.
2016(a)]

—For compensation and reimbursement for expenses—By
trustee [11 U.S.C.A. §§ 330(a), 503(a), (b)(2), 726(a)(1);
Fed. R. Bankr. P. 2016(a)]

Motion by lessor—For payment of administrative claim for
postpetition rent incurred prior to rejection of lease [11
U.S.C.A. § 503(b)(1)(A)]

Motion by reclamation creditor—For payment of
administrative-expense-priority claim [11 U.S.C.A.

§ 546(c)(2)]

Notice—Of application for payment of administrative
expenses [11 U.S.C.A. § 503(b)]

—Of application for payment of administrative expenses—
Inspection of application available at courthouse [11
U.S.C.A. § 503(b)]

Notice of hearing on allowances [11 U.S.C.A. §§ 330, 331;
Fed. R. Bankr. P. 2002(a)(6)]

Order—Allowing administrative expenses [11 U.S.C.A.

§ 503(b)]
Order to pay administrative expense [11 U.S.C.A. § 503]
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3. Valuation or Estimation of Claims

§9B:911 Motion—For determining value of lien and allowing
deficiency as unsecured claim [11 U.S.C.A. §§ 502(b),
506(a); Fed. R. Bankr. P. 3012]

§9B:912 Order—Determining value of lien and allowing deficiency
as unsecured claim [11 U.S.C.A. §§ 502(b), 506(a); Fed. R.
Bankr. P. 3012]

§ 9B:913 Motion—For estimation of claim [11 U.S.C.A. § 502(c)]

§9B:914 Order—Estimating claim [11 U.S.C.A. § 502(c)]

4. Objections to Claims

§9B:915  Objection to claim—General form [11 U.S.C.A. § 502; Fed.
R. Bankr. P. 3007]

§9B:916 —By trustee [11 U.S.C.A. §§ 502(a), 704(a)(4); Fed. R.
Bankr. P. 3007]

§9B:917  Objection—By trustee—To allowance of claim in Chapter
12 or 13 case [11 U.S.C.A. §§ 502(a), 704(a)(5), 1202(b),
1302(b); Fed. R. Bankr. P. 3007]

§9B:918 —By debtor—To allowance of claim [11 U.S.C.A. § 502(a);
Fed. R. Bankr. P. 3007]

§ 9B:919  Objection to claim—By creditor of partner in debtor
partnership [11 U.S.C.A. § 502(a); Fed. R. Bankr. P. 3007]

§9B:920 Omnibus objection to claims [11 U.S.C.A. § 502; Fed. R.
Bankr. P. 3007]

§ 9B:921  Specific objection—Claim barred by limitations [11 U.S.C.A.
§ 502(a); Fed. R. Bankr. P. 3007]

§9B:922 —Claim paid [11 U.S.C.A. § 502(a); Fed. R. Bankr. P. 3007]

§ 9B:923 —Claim not to be allowed unless claimant surrenders
preference [11 U.S.C.A. § 502(a), (d); Fed. R. Bankr. P.
3007]

§9B:924 —Fictitious consideration for claim [11 U.S.C.A. § 502(a);
Fed. R. Bankr. P. 3007]

§ 9B:925 —To claim of customer of stockbroker—Claim part of
capital of debtor [11 U.S.C.A. §§ 502(a), 746(b)(1); Fed. R.
Bankr. P. 3007]

§ 9B:926 — —Claim subordinate to other claims—Customer an
insider [11 U.S.C.A. §§ 101(31), 502(a), 746(b)(2), 747(1);
Fed. R. Bankr. P. 3007]

§ 9B:927 — — —Customer a 5% beneficial owner [11 U.S.C.A.
§§ 502(a), 746(b)(2), 747(2); Fed. R. Bankr. P. 3007]

§ 9B:928 — — —Customer a 5% participatory limited partner [11
U.S.C.A. §§ 502(a), 746(b)(2), 747(3); Fed. R. Bankr. P.
3007]

§9B:929 — — —Customer-controlled management and policies of
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§ 9B:930
§ 9B:931

§ 9B:932

§ 9B:933

§ 9B:934

§ 9B:935
§ 9B:936

§ 9B:937

§ 9B:938
§ 9B:939

§ 9B:940

§ 9B:941

§ 9B:942

§ 9B:943
§ 9B:944

§ 9B:945
§ 9B:946

debtor [11 U.S.C.A. §§ 502(a), 746(b)(2), 747(4); Fed. R.
Bankr. P. 3007]

Notice—Of objection to claim (Official Form No. 20B; Rev.
12/2010)

Notice of objection by trustee and of hearing on objection
[11 U.S.C.A. § 502(b); Fed. R. Bankr. P. 3007, 9014]

Notice of hearing—On objection to allowance of claim [11
U.S.C.A. § 502(b); Fed. R. Bankr. P. 3007]

5. Allowance or Disallowance of Claims

Ex parte application—By trustee in stockbroker-liquidation
case—For order establishing procedures for distribution
and for resolution of customer claims under SIPA [11
U.S.C.A. § 704(a)(5); 15 U.S.C.A. §§ 78ftf-2, 78111; 17 C.F.R.
Pt. 300]

Motion by creditor—For allowance and payment of priority
claim for postpetition extension of credit [11 U.S.C.A.

§ 364(c)(1)]

Order—Overruling objection and allowing claim [11
U.S.C.A. § 502(b); Fed. R. Bankr. P. 3007]

—Reducing and allowing claim [11 U.S.C.A. §§ 502, 1305(b);
Fed. R. Bankr. P. 3007]

—Allowing claim contingent on surrender of void or
voidable preference, transfer, or lien [11 U.S.C.A. § 502(b),
(d); Fed. R. Bankr. P. 3007]

—Sustaining objections and disallowing claim [11 U.S.C.A.
§ 502(b); Fed. R. Bankr. P. 3007]

—Disallowing claim as unenforceable [11 U.S.C.A. § 502(b);
Fed. R. Bankr. P. 3007]

—Allowing tax claim after determination of amount and
validity of claim [11 U.S.C.A. §§ 502(b), 505(a); Fed. R.
Bankr. P. 3007]

—Disallowing tax claim [11 U.S.C.A. §§ 502(b), 505; Fed. R.
Bankr. P. 3007]

—To reclassify proof of claim from secured to unsecured [11
U.S.C.A. §§ 502, 506]

6. Compromise and Arbitration

Motion—For leave to compromise controversy [Fed. R.
Bankr. P. 9019(a)]

Notice—To creditors of proposed compromise [Fed. R.
Bankr. P. 2002(a), 9019(a)]

Order authorizing compromise [Fed. R. Bankr. P. 9019(a)]

Stipulation—For submission of controversy to arbitration
[Fed. R. Bankr. P. 9019(c)]
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§9B:947  Order authorizing arbitration [Fed. R. Bankr. P. 9019(c)]

§9B:948 Motion—For order approving settlement—Authorizing
actions necessary to effectuate settlement [Fed. R. Bankr.
P. 9019(a)]

§9B:949 —By debtor—For order authorizing payment of settlement
amount [Fed. R. Bankr. P. 9019(a)]

§9B:950 Order—Authorizing debtor to compromise and settle
prepetition claims [Fed. R. Bankr. P. 9019(a)]

§9B:951 Motion—By debtor—For order authorizing payments to
contractors in satisfaction of liens

§9B:952  Order—Authorizing payments in satisfaction of liens

7. Setoff and Subordination

§ 9B:953 Trustee’s assertion of setoff [11 U.S.C.A. § 558]
§ 9B:954 Motion to subordinate claim pursuant to agreement [11
U.S.C.A. § 510(a)]

§ 9B:955  Subordination clause in order directing subordination of
claim [11 U.S.C.A. § 510]

XII. ADVERSARY PROCEEDINGS IN GENERAL
A. PROCEDURAL GUIDE

1. Overview

§9B:956  Adversary proceedings, generally; definition in Bankruptcy
Rules

§ 9B:957 —Particular proceedings

§ 9B:958 Rules governing adversary proceedings

§ 9B:959 Capacity of persons and entities to maintain and defend
proceedings

2. Commencement of Proceedings

§ 9B:960 Generally
§9B:961 Signature and verification of pleadings, motions, and other
papers, generally

§9B:962 —Imposition of sanctions for violations of Fed. R. Bankr. P.
9011

§ 9B:963  Service of summons and complaint
§ 9B:964 Filing and service of pleadings and other papers
§ 9B:965 Issuance and service of subpoenas

3. Pleadings

§9B:966 Types of pleadings; motions
§ 9B:967 Form of pleadings
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§ 9B:968
§ 9B:969
§ 9B:970
§ 9B:971
§ 9B:972

§ 9B:973
§9B:974
§ 9B:975

§ 9B:976

§ 9B:977
§ 9B:978
§ 9B:979
§ 9B:980
§ 9B:981
§ 9B:982

§ 9B:983
§ 9B:984
§ 9B:985
§ 9B:986

§ 9B:987
§ 9B:988
§ 9B:989
§ 9B:990
§ 9B:991

B.

§ 9B:992

§ 9B:993

Contents of pleadings, generally

—Presentation of defenses and objections
Counterclaims and cross-claims; third-party practice
Amendment and supplementation of pleadings
Addition and substitution of parties

4. Pretrial Matters, Trials, and Remedies

Pretrial conferences and scheduling orders

Discovery

Assignment of proceedings for trial; dismissal of
proceedings

Consolidation of proceedings for trial; severance of claims
for separate trials

Transfer of proceedings between districts

Evidence

Findings of fact

Provisional remedies

Injunctive relief

Approval of compromise or settlement; arbitration

5. Entry and Notice of Judgments

Generally

Default and summary judgments

Allowance and taxation of costs

Stays of proceedings for enforcement of judgments and
orders

6. Posttrial Matters

Postjudgment motions for alteration or amendment of
judgment and motions for new trial

Postjudgment motions for relief from judgments or orders

Motion to reopen adversary proceeding

Issuance of and proceedings on executions

Appeals

PROCEDURAL FORMS

1. Pleadings

Adversary proceeding cover sheet (Official Form No. B104;
Rev. 8/2007)

Claim for relief—Allegation relating to core status of
proceedings and consent of party to entry of final order or
judgment by bankruptcy court [28 U.S.C.A. § 157; Fed. R.
Bankr. P. 7008]

celxvii
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§ 9B:995
§ 9B:996

§ 9B:997
§ 9B:998
§ 9B:999
§ 9B:1000
§ 9B:1001
§ 9B:1002

§ 9B:1003
§ 9B:1004

§ 9B:1005
§ 9B:1006

§ 9B:1007

§ 9B:1008

§ 9B:1009
§ 9B:1010
§9B:1011
§ 9B:1012

§ 9B:1013
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Responsive pleading—Allegation relating to core status of
proceedings and consent of party to entry of final order or
judgment by bankruptcy court [28 U.S.C.A. § 157; Fed. R.
Bankr. P. 7012]

Statement regarding corporate ownership [Fed. R. Bankr.
P. 7007.1]

Allegation—Sanctions for failing to comply with discovery
[Fed. R. Civ. P. 37(a); Fed. R. Bankr. P. 7037, 9014]

2. Process

General summons (Form B 250A; Rev. 12/09) [Fed. R.
Bankr. P. 7004]

Summons and notice of pretrial conference (Form B 250B;
Rev. 12/09) [Fed. R. Bankr. P. 7004]

Summons and notice of trial (Form B 250C; Rev. 12/09)
[Fed. R. Bankr. P. 7004]

Third-party summons (Form B 250D; Rev. 12/09) [Fed. R.
Bankr. P. 7004]

Affidavit of service—Service by mail—To attorney for
party [Fed. R. Bankr. P. 7005]

—Service by personal delivery—To party [Fed. R. Bankr.
P. 7005]

— —To clerk of court [Fed. R. Bankr. P. 7005]

Adversary proceeding—Subpoena (Official Form B255;
Rev. 12/2007)

Judgments; Costs

a. In General

Notice of entry of judgment (Form B 262; Rev. 1/1988)

Bill of costs (Form B 263; Rev. 9/1994) [Fed. R. Bankr. P.
7054]

Writ of execution to United States Marshal (Form B 264;
Rev. 1/1996)

Certification of judgment for registration in another
district (Form B 265; Rev. 8/1996)

b. Default Judgments

Bankruptcy clerk’s notice of procedure for granting of
default judgments

Application for entry of default [Fed. R. Bankr. P. 7055]

Clerk’s certificate of default [Fed. R. Bankr. P. 7055]

Entry of default (Form B 260; Rev. 1/1996) [Fed. R.
Bankr. P. 7055]

Request for entry of default judgment [Fed. R. Bankr. P.
7055]
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§ 9B:1014
§ 9B:1015

§ 9B:1016

§ 9B:1017
§ 9B:1018

§ 9B:1019

4.

§ 9B:1020

§ 9B:1021

Request for entry of default judgment—Affidavit of
amount due [28 U.S.C.A. § 1923; Fed. R. Bankr. P. 7055]

Request for entry of default—Affidavit of nonmilitary
service [50 App. U.S.C.A. § 521; Fed. R. Bankr. P. 7055]

Findings, conclusions, and recommendations of
bankruptcy court on request for entry of default
judgment [28 U.S.C.A. § 157(c); Fed. R. Bankr. P. 7055]

Order—For entry of default judgment [Fed. R. Bankr. P.
7055; Fed. R. Civ. P. 55]

Judgment by default (Form B 261A; Rev. 8/1996) [Fed. R.
Bankr. P. 7055]

Judgment by default (Form B 261B; Rev. 8/1996) [Fed. R.
Bankr. P. 7055]

New Trials

Motion and notice of motion—To set aside judgment and
grant new trial [Fed. R. Bankr. P. 9023]

Order—Setting aside judgment and granting new trial
[Fed. R. Bankr. P. 9023]

XIII. DISCHARGE PROCEDURES
A. PROCEDURAL GUIDE

1.

§ 9B:1022
§ 9B:1023
§ 9B:1024
§ 9B:1025

§ 9B:1026
§ 9B:1027
§ 9B:1028
§ 9B:1029

§ 9B:1030
§ 9B:1031

§ 9B:1032
§ 9B:1033

Discharge of Debtor

a. In General

Introduction

Right to obtain discharge

Debts dischargeable if creditor does not act
Revocation of discharge

b. Means of Implementation of Discharge

Chapter 7 cases, generally
Chapter 9 cases

Chapter 11 cases
Chapters 12 and 13 cases

c. Objections to Discharge

Persons who may object to discharge

Commencement of proceeding for objection to discharge;
venue

Time for filing of complaint
Hearing on complaint

celxix
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§9B:1034 Burden and standard of proof
§9B:1035 Dismissal of complaint

2. Determination of Dischargeability of Debt

a. In General

§ 9B:1036 Introduction

§9B:1037 Persons entitled to file complaints

§ 9B:1038 Venue of proceeding

§9B:1039 Burden and standard of proof

§ 9B:1040 —Particular debts

§9B:1041 Applicability of res judicata and collateral estoppel
§9B:1042 Recovery of costs and attorney’s fees

b. Time for Filing of Complaint

§9B:1043  Generally

§9B:1044 Time periods for proceedings under particular chapters
§ 9B:1045 Converted cases

§9B:1046 Extension of time

3. Reaffirmation of Debt

§ 9B:1047 Introduction

§ 9B:1048 Authorization of agreements

§9B:1049  General requirements for valid reaffirmation agreement
§ 9B:1050 Persons entitled to file motion for approval of agreement

§9B:1051 Time for filing of motion for approval of agreement; notice
of hearing

§ 9B:1052 Conduct of hearing on agreement
§ 9B:1053 Rescission of agreement

§ 9B:1054 Recovery of attorney’s fees in actions for enforcement of
agreement

B. PROCEDURAL FORMS
1. Discharge of Debtor
a. In General

§ 9B:1055 Application—For discharge—By debtor who has not
completed payments under Chapter 13 plan [11 U.S.C.A.
§ 1328(b); Fed. R. Bankr. P. 4004]

§ 9B:1056  Motion—For discharge—By debtor who has not completed
payments under Chapter 12 plan [11 U.S.C.A. § 1228(b);
Fed. R. Bankr. P. 4004]

celxx
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§ 9B:1057 Waiver of discharge—By debtor—Proceedings under
Chapter 11 [11 U.S.C.A. § 1141(d)(4)]

b. Objections to Discharge

§ 9B:1058 Motion—For extension of time to object to discharge [11
U.S.C.A. § 727; Fed. R. Bankr. P. 4004(b)]

§ 9B:1059 Order—Allowing extension of time to object to discharge
[11 U.S.C.A. § 727; Fed. R. Bankr. P. 4004(b)]

§ 9B:1060 Request—By party in interest—For order requiring
trustee to examine debtor’s acts and conduct for grounds
for denial of discharge [11 U.S.C.A. § 727(c)(2)]

§9B:1061 Complaint—For denial of discharge of debtor [11 U.S.C.A.
§ 727; Fed. R. Bankr. P. 4004]

§9B:1062 Allegations—In complaint for denial of discharge—Failure
to keep or preserve books or records, to explain loss or
deficiency in assets, and transfer or concealment of
property [11 U.S.C.A. § 727(a)(2), (3), (5), (c)(1)]

§9B:1063  Allegation—In complaint for denial of discharge—
Transfer, removal, destruction, or concealment of
property within one year preceding filing of bankruptcy
petition [11 U.S.C.A. § 727(a)(2)(A), (c)(1)]

§ 9B:1064 — —Concealment by omitting fraudulently transferred
property from schedules [11 U.S.C.A. § 727(a)(2)(B),
(e)(D)]

§9B:1065 — —Failure to keep books and records [11 U.S.C.A.
§ 727(a)(3), (c)(1)]

§ 9B:1066 — —Destruction of books from which financial condition
might have been ascertained [11 U.S.C.A. § 727(a)(3),
(e)(1)]

§ 9B:1067 — —False oath or account [11 U.S.C.A. § 727(a)(4)(A),
(e)(1)]

§ 9B:1068 — —Refusal to obey lawful order of court [11 U.S.C.A.
§ 727(a)(6)(A), (c)(1)]

§9B:1069 — —Refusal to answer material question [11 U.S.C.A.

§ 727(a)(6)(C), (c)(1)]
§9B:1070 Motion—To strike specifications in complaint objecting to
discharge [Fed. R. Bankr. P. 7012(b)]

§9B:1071 Order—Striking specification in complaint objecting to
discharge [Fed. R. Bankr. P. 7012(b)]

c. Discharge Hearing

§ 9B:1072 Motion—For order permitting debtor to attend discharge
hearing outside district [11 U.S.C.A. § 524; Fed. R.
Bankr. P. 4008]

§9B:1073  Order—Permitting debtor to attend discharge hearing
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§ 9B:1074

§ 9B:1075

§ 9B:1076

§ 9B:1077

§ 9B:1078

§ 9B:1079

§ 9B:1080

§ 9B:1081

§ 9B:1082

§ 9B:1083

§ 9B:1084

§ 9B:1085

§ 9B:1086

§ 9B:1087

§ 9B:1088
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outside district [11 U.S.C.A. § 524; Fed. R. Bankr. P.
4008]
Ex parte motion—By debtor—In Chapter 7 case—For

order relieving debtor of obligation to appear at discharge
hearing [11 U.S.C.A. § 524; Fed. R. Bankr. P. 4008]

d. Order Granting or Denying Discharge

Order—In case under Chapter 7—Discharging debtor
(Official Form No. B18; Rev. 12/2007) [11 U.S.C.A.

§§ 523, 524, 727; Fed. R. Bankr. P. 4004]

— —Discharging joint debtors (Official Form No. B18J;
Rev. 8/2007) [11 U.S.C.A. §§ 523, 524, 727; Fed. R.
Bankr. P. 4004]

— —Discharging one joint debtor (Official Form No.
B18JO; Rev. 8/2007) [11 U.S.C.A. §§ 523, 524, 727; Fed.
R. Bankr. P. 4004]

— —Denying discharge of debtor [11 U.S.C.A. §§ 524, 727;
Fed. R. Bankr. P. 4004(d)]

—Denying discharge of debtor—Costs and fees to be paid
by debtor [11 U.S.C.A. §§ 524, 727; Fed. R. Bankr. P.
4004(d)]

—In case under Chapter 9—Approving deposit and
discharging petitioner [11 U.S.C.A. § 944(b)(2)]

—In case under Chapter 12—Discharging debtor after
completion of plan [11 U.S.C.A. § 1228; Fed. R. Bankr. P.
4004]

— —Discharging debtor after completion of plan (Official
Form No. B18F; Rev. 8/2007) [11 U.S.C.A. § 1228; Fed. R.
Bankr. P. 4004]

— —Discharging debtor before completion of plan—

§ 1228(b) conditions fulfilled [11 U.S.C.A. § 1228; Fed. R.
Bankr. P. 4004]

— —Discharging debtor before completion of plan (Form
18FH; Rev. 8/2007) [11 U.S.C.A. § 1228; Fed. R. Bankr.
P. 4004]

—In case under Chapter 13—Discharging debtor after
completion of plan (Official Form No. B18W; Rev. 8/2007)
[11 U.S.C.A. § 1328; Fed. R. Bankr. P. 4004]

— —Discharging debtor before completion of plan (Official
Form No. B1I8WH; Rev. 8/2007) [11 U.S.C.A. § 1328; Fed.
R. Bankr. P. 4004]

—Granting debtor hardship discharge [11 U.S.C.A.

§ 1328(b)]

e. Revocation of Discharge
Complaint—In case under Chapter 7—For revocation of



TaBLE oF CONTENTS

§ 9B:1089
§ 9B:1090

§ 9B:1091

§ 9B:1092

§ 9B:1093

§ 9B:1094

§ 9B:1095

§ 9B:1096

§ 9B:1097

3.

§ 9B:1098

§ 9B:1099

§ 9B:1100
§9B:1101
§ 9B:1102

§ 9B:1103

§ 9B:1104

§ 9B:1105

disch]arge [11 U.S.C.A. § 727(d)(1); Fed. R. Bankr. P.

9024

—In case under Chapter 13—For revocation of discharge
[11 U.S.C.A. § 1328(e)]

Order—In case under Chapter 7—Revoking discharge [11
U.S.C.A. § 727(d)(1), (e)(1); Fed. R. Bankr. P. 9024]

—In case under Chapter 13—Revoking discharge [11
U.S.C.A. § 1328(e)]

Determination of Dischargeability of Debt

Complaint—By debtor—To determine dischargeability of
debt [11 U.S.C.A. § 523; Fed. R. Bankr. P. 4007]

— —To determine dischargeability of domestic support
obligation [11 U.S.C.A. § 523(a)(5); Fed. R. Bankr. P.
4007]

— —To determine dischargeability of educational loan [11
U.S.C.A. §523(a)(8); Fed. R. Bankr. P. 4007]

—By creditor—For determination excepting debt from
dischargeability—Transaction induced by fraud
respecting debtor’s financial condition [11 U.S.C.A.

§ 523(a)(2)(B); Fed. R. Bankr. P. 4007]

— — —Debt for willful and malicious injury [11 U.S.C.A.
§ 523(a)(6)(C); Fed. R. Bankr. P. 4007]

— —To determine dischargeability of credit-card debt [11
U.S.C.A. § 523(a)(2)(A), (C); Fed. R. Bankr. P. 4007]

Reaffirmation of Debt

Reaffirmation agreement—General form (Official Form No.
B240A; Rev. 4/2010) [11 U.S.C.A. § 524(c); Fed. R. Bankr.
P. 4008]

—Official alternate form (Official Form No. B240A/B ALT;
Rev. 12/2011) [11 U.S.C.A. § 524(c); Fed. R. Bankr. P.
4008]

—Bankruptcy Court for the Northern District of
Mississippi [11 U.S.C.A. § 524(c); Fed. R. Bankr. P. 4008]

—Bankruptcy Court for the District of Minnesota [11
U.S.C.A. § 524(c); Fed. R. Bankr. P. 4008]

—Between debtor and creditor—Creditor to make
additional loan to debtor [11 U.S.C.A. § 524(c)]

— —Debtor to retain possession of automobile subject to
perfected security interest [11 U.S.C.A. § 524(c); Fed. R.
Bankr. P. 4008]

Declaration—By debtor’s attorney—Regarding
reaffirmation agreement [11 U.S.C.A. § 524(c)]

Motion—By debtor—To hold discharge hearing and obtain
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§ 9B:1107

§ 9B:1108

4.

§ 9B:1109

§ 9B:1110

§ 9B:1111
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approval of reaffirmation agreement [11 U.S.C.A.
§ 524(d)]

—For approval of reaffirmation agreement (Form B 240B;
Rev. 12/2009) [11 U.S.C.A. § 524(c); Fed. R. Bankr. P.
4008]

Order—Approving reaffirmation agreement (Form B 240C;
Rev. 12/2009) [11 U.S.C.A. § 524(c); Fed. R. Bankr. P.
4008]

—Authorizing and approving reaffirmation agreement [11
U.S.C.A. § 524(c)]

Action to Collect Debt After Reaffirmation or
Discharge

Complaint—In action against debtor to collect
predischarge debt—Reaffirmation of debt [11 U.S.C.A.
§ 524(c)]

Defense in answer—In action by debtor to collect
predischarge claim—Debtor not real party in interest [11
U.S.C.A. § 524; Fed. R. Civ. P. 9(a), 17]

Motion—For summary judgment—In action by debtor to
collect predischarge claim—Lack of capacity to sue [11
U.S.C.A. § 524; Fed. R. Civ. P. 9(a), 17, 56(b)]

XIV. PROCEDURES FOR CLOSING AND
REOPENING OF CASE

A. PROCEDURAL GUIDE

1.

§9B:1112
§ 9B:1113

§9B:1114

2.

§ 9B:1115
§ 9B:1116

§9B:1117
§9B:1118
§9B:1119
§ 9B:1120

celxxiv

Closing of Case

When is case closed

Filing of final report and account by trustee or
debtor-in-possession

Entry of final decree closing case

Reopening of Case

a. In General

Introduction
State aspects

b. Motion to Reopen Case

Generally

Persons entitled to file

Time for filing; laches
Standard for ruling on motion
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§9B:1121  Review of ruling on motion

B. PROCEDURAL FORMS

1. Closing of Case

§9B:1122  Order—To trustee or debtor-in-possession in Chapter 11
case—To file final report [11 U.S.C.A. § 1106(a)(1); Fed.
R. Bankr. P. 2015, 3022]

§9B:1123 Notice—Filing of final report of trustee, of hearing on
applications for compensation and of hearing on
abandonment of property by the trustee (Form B270;
Rev.08/07) [Fed. R. Bankr. P. 2015]

§9B:1124 —Of hearing on trustee’s summary of final report and
account and applications for compensation [Fed. R.
Bankr. P. 2015]

§9B:1125 Final report and account of trustee—Chapter 7 case—
General form [11 U.S.C.A. § 704(a)(9); Fed. R. Bankr. P.

2015, 5009]

§9B:1126 — —With abandoned property [11 U.S.C.A. § 704(a)(9);
Fed. R. Bankr. P. 2015, 5009]

§9B:1127 — —Requesting maximum compensation allowed under
code [11 U.S.C.A. § 704(a)(9); Fed. R. Bankr. P. 2015,
5009]

§9B:1128  Final report of trustee—Chapter 7 case—Case involving
no assets [Fed. R. Bankr. P. 2015, 5009]

§9B:1129  Final report—Motion for final decree closing Chapter 11
case [11 U.S.C.A. §§ 350, 1106(a)(1); Fed. R. Bankr. P.
3022]

§9B:1130  Final report of debtor—Chapter 11 case [11 U.S.C.A.

§§ 350, 1106(a)(1); Fed. R. Bankr. P. 3022]

§9B:1131 Order—Allowing compensation, commissions, and
expenses and directing trustee to submit proposed
distribution order—Chapter 7 case [11 U.S.C.A.

§ 704(a)(9); Fed. R. Bankr. P. 2015, 5009]

§9B:1132 —Approving trustee’s report and closing case—Chapter 7
case involving no assets [11 U.S.C.A. §§ 350(a), 554(a),
704(a)(9); Fed. R. Bankr. P. 2015, 5009, 6007]

§9B:1133 —Approving trustee’s report and discharging trustee—
Chapter 13 case [11 U.S.C.A. § 350(a); Fed. R. Bankr. P.
5009]

§9B:1134 Final decree (Official Form No. 271; Rev. 8/2006) [11
U.S.C.A. § 350; Fed. R. Bankr. P. 3022]

2. Reopening of Case

§9B:1135 Motion—For reopening of closed case [11 U.S.C.A.
§ 350(b); Fed. R. Bankr. P. 5010]

celxxv



FeDERAL PrROCEDURAL FoRrRMS

§9B:1136  Notice—Of hearing on motion to reopen case [11 U.S.C.A.
§ 350(b); Fed. R. Bankr. P. 5010]

§9B:1137 Order—Reopening closed case [11 U.S.C.A. § 350(b); Fed.
R. Bankr. P. 5010]

XV. APPEAL AND REVIEW
A. PROCEDURAL GUIDE
1. In General

a. Scope of Review

§9B:1138  Generally

§ 9B:1139  District court

§9B:1140 Bankruptcy appellate panel
§9B:1141 Court of appeals

b. Standards of Review

§9B:1142  Effect of core or noncore nature of proceeding, generally
§9B:1143 Clearly erroneous standard

§9B:1144 De novo standard

§ 9B:1145 Abuse-of-discretion standard

§ 9B:1146 Harmless-error rule

§9B:1147 Review of mixed questions of law and fact

2. Appeal to District Court or Bankruptcy
Appellate Panel

§9B:1148 Introduction

§9B:1149 Rules governing appellate procedure

§9B:1150 Commencement of appeal from final judgment, order, or
decree

§9B:1151 —Time limits

§9B:1152 Commencement of appeal from interlocutory order or
decree

§9B:1153 Payment of filing fees

§9B:1154 Filing and service of statements, motions, and other
papers

§9B:1155 Motion practice, generally

§9B:1156 —Motions for stays, approval of bonds, and other relief
pending appeal

§9B:1157 Dismissal of appeal

§ 9B:1158 Designation, preparation, transmission, and filing of
record on appeal

§9B:1159 Contents, form, filing and service of briefs

celxxvi
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§ 9B:1160
§9B:1161
§ 9B:1162
§ 9B:1163
§ 9B:1164

§ 9B:1165
§ 9B:1166
§ 9B:1167
§ 9B:1168

§ 9B:1169
§ 9B:1170
§ 9B:1171

§9B:1172

§ 9B:1173
§ 9B:1174
§ 9B:1175
§ 9B:1176
§ 9B:1177

4.

§ 9B:1178
§ 9B:1179
§ 9B:1180

Oral argument

Disposition of appeal

Motion for rehearing of appeal

Stay of judgment of appellate court

Award of costs, attorney’s fees, and damages

Appeal to Court of Appeals

Introduction

Rules governing appellate procedure

Commencement of appeal from final judgment or order

Commencement of appeal from interlocutory order or
decree

Direct appeal from bankruptcy court to court of appeals

Motion practice, generally

—DMotions for stays, approval of bonds, or injunctions
pending appeal

Designation, preparation, transmission, and filing of
record on appeal

Contents, form, filing, and service of briefs

Oral argument

Availability of mandamus

Disposition of appeal

Petition for rehearing of appeal

Review by United States Supreme Court

Introduction
Review of decisions of courts of appeals
Review of state-court decisions

B. PROCEDURAL FORMS

1.

§ 9B:1181

§9B:1182

§ 9B:1183

Appeal to District Court or Bankruptcy
Appellate Panel

a. Appeal from Final Decision

Notice of appeal—To district court or bankruptcy
appellate panel—From a judgment, order or decree of a
bankruptcy court (Official Form No. 17; Rev. 12/2004) [28
U.S.C.A. § 158(a), (b); Fed. R. Bankr. P. 8001]

Motion—For extension of time for filing notice of appeal—
On ground of excusable neglect [Fed. R. Bankr. P.
8002(c)]

Order—Extending time for filing notice of appeal [Fed. R.
Bankr. P. 8002(c)]

celxxvii



§ 9B:1184

§ 9B:1185
§ 9B:1186
§ 9B:1187
§ 9B:1188

§ 9B:1189
§ 9B:1190

§ 9B:1191

§ 9B:1192

§ 9B:1193
§ 9B:1194

§ 9B:1195

§ 9B:1196
§ 9B:1197
§ 9B:1198
§ 9B:1199

§ 9B:1200

§ 9B:1201
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Motion—For dismissal of appeal to district court or
bankruptcy appellate panel—Appellant’s failure to file
timely notice of appeal [Fed. R. Bankr. P. 8001]

b. Appeal from Interlocutory Order or Decree

Motion—For leave to appeal—To district court [28
U.S.C.A. § 158(a); Fed. R. Bankr. P. 8003]

— —To bankruptcy appellate panel [28 U.S.C.A. § 158(b);
Fed. R. Bankr. P. 8003]

Answer—In opposition to motion for permission to appeal
[28 U.S.C.A. § 158; Fed. R. Bankr. P. 8003]

Order—Granting leave to appeal [28 U.S.C.A. § 158(a), (b);
Fed. R. Bankr. P. 8003]

c. Dismissal of Appeal

Stipulation—In bankruptcy court—For voluntary
dismissal of appeal [Fed. R. Bankr. P. 8001(c)]

—In district court or before bankruptcy appellate panel—
For voluntary dismissal of appeal [Fed. R. Bankr. P.
8001(c)]

Motion—By appellant—In bankruptcy court—For
voluntary dismissal of appeal [Fed. R. Bankr. P. 8001(c)]

— —1In district court or before bankruptcy appellate
panel—For voluntary dismissal of appeal [Fed. R. Bankr.
P. 8001(c)]

Certification—By clerk of court—For entry of order for
dismissal of unperfected appeal

Order—Dismissing appeal—Pursuant to stipulation of
parties [Fed. R. Bankr. P. 8001(c)]

— —Pursuant to motion of appellant [Fed. R. Bankr. P.
8001(c)]

d. Stay or Injunction Pending Appeal

Motion—In bankruptcy court—For stay of judgment or
order pending appeal [Fed. R. Bankr. P. 8005]

—For approval of supersedeas bond [Fed. R. Bankr. P.
8005]

—In bankruptcy court—For issuance of injunction pending
appeal [Fed. R. Bankr. P. 8005]

Affidavit—In support of motion for injunction pending
appeal [Fed. R. Bankr. P. 8005]

Order—In bankruptcy court—Approving motion for stay of
judgment or order pending appeal [Fed. R. Bankr. P.
8005]

— —Approving motion for injunction pending appeal [Fed.
R. Bankr. P. 8005]
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§ 9B:1202 Motion—In district court or before bankruptcy appellate
panel—For stay of judgment or order pending appeal
[Fed. R. Bankr. P. 8005]

§9B:1203 Order—By district court or bankruptcy appellate panel—
Approving motion for stay of judgment or order pending
appeal [Fed. R. Bankr. P. 8005]

§ 9B:1204  Supersedeas bond [Fed. R. Bankr. P. 8005]

e. Record on Appeal; Briefs; Oral Argument

§ 9B:1205 Designation of items to be included in record on appeal
and statement of issues to be presented—By appellant
[Fed. R. Bankr. P. 8006]

§ 9B:1206 Designation of additional papers to be included in record
on appeal—By appellee [Fed. R. Bankr. P. 8006]

§ 9B:1207 Motion—For order extending time for filing and service of
brief [Fed. R. Bankr. P. 8009]

§9B:1208 Affidavit—In support of motion for extension of time for
filing and service of brief [Fed. R. Bankr. P. 8009]

§9B:1209 Order—Extending time for filing and service of brief [Fed.
R. Bankr. P. 8009]

§9B:1210 Motion—For suspension of Rule 8012 requirement of oral
argument and for disposition of appeal on briefs [Fed. R.
Bankr. P. 8012, 8019]

f. Disposition of Appeal

§9B:1211 Request—To expedite appeal [Fed. R. Bankr. P. 8011]

§9B:1212 Order—Affirming determination of bankruptcy court—
General form [Fed. R. Bankr. P. 8013]

§9B:1213 — —Dismissal of involuntary petition [Fed. R. Bankr. P.
8013]

§9B:1214 — —Discharge of debtor [Fed. R. Bankr. P. 8013]

§9B:1215 —Reversing determination in bankruptcy court—Denial of

discharge of claim [Fed. R. Bankr. P. 8013]
g. Rehearing of Appeal

§9B:1216  Motion—For extension of time to file motion for rehearing
[Fed. R. Bankr. P. 8015]
§ 9B:1217 —For rehearing on appeal [Fed. R. Bankr. P. 8015]

2. Review by Court of Appeals or United States
Supreme Court

§9B:1218 Notice of appeal—To court of appeals—General form [28
U.S.C.A. § 1291; Fed. R. App. P. 3, 4(a)]

§ 9B:1219  Petition—For writ of certiorari—To United States
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Supreme Court—Outline form [28 U.S.C.A. § 1254(1);
U.S. Sup. Ct. R. 10 to 16, 29, 33, 34]

Table of Laws and Rules

Correlation Table

Volume 5

CHAPTER 10. CIVIL RIGHTS
I. GENERAL CONSIDERATIONS

A.

§10:1
§10:2
§10:3
§ 10:4
§ 10:5
§ 10:6

B.

§ 10:7

§10:8

§10:9

§10:10
§10:11
§10:12
§10:13
§10:14
§10:15

§ 10:16

celxxx

OVERVIEW OF JURISDICTION AND
JUSTICIABILITY; VENUE

Jurisdiction, generally

Diversity jurisdiction comparison
Mootness

Abstention

Pleading jurisdiction, generally
Venue

CONSPIRACIES TO INTERFERE WITH CIVIL
RIGHTS

Jurisdiction under 28 U.S.C.A. § 1343(a)(1), (a)(2)

ACTIONS INVOLVING DEPRIVATION OF
RIGHTS UNDER COLOR OF STATE LAW

Jurisdiction under 28 U.S.C.A. § 1343(a)(3)

Presentation of substantial, nonfrivolous federal claim
Personal and property rights requirement

“Under color of state law” requirement

—Conduct of private party under color of state law
District of Columbia and Puerto Rico as “states”

Rights, privileges, and immunities secured by Constitution

Rights, privileges, and immunities secured by Congressional
act

ACTIONS INVOLVING ACTS OF CONGRESS
FOR PROTECTION OF CIVIL RIGHTS

Jurisdiction under 28 U.S.C.A. § 1343(a)(4)
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E. ACTIONS BROUGHT UNDER BIVENS
DOCTRINE

§ 10:17  Jurisdiction
§10:18 Choice of law

F. CLASS ACTIONS

§ 10:19 Prerequisites
§ 10:20 Grounds for maintaining

G. ACTIONS FOR DECLARATORY JUDGMENT

§10:21  Availability under 28 U.S.C.A. § 2201
§ 10:22 Requirement of actual controversy

H. PLEADINGS AND MOTIONS; JURY TRIAL

§ 10:23  Generally

§ 10:24 —Pro se complaints

§ 10:25 Motions to dismiss

§ 10:26 Amendment of pleadings

§ 10:27 Motions for summary judgment
§ 10:28 Right to jury trial

II. RIGHT TO FREEDOM FROM DISCRIMINATION
GENERALLY; ACTS UNDER COLOR OF LAW

A. PROCEDURAL GUIDE

1. 42 U.S.C.A. § 1981 Suits

§ 10:29  Generally

§ 10:30  Scope of § 1981 prohibitions

§ 10:31 Limitation of actions

§ 10:32 Standing

§ 10:33 Res judicata and collateral estoppel
§ 10:34 Pleadings

§ 10:35 Burden of proof

§ 10:36  Right to jury trial

§ 10:37 Available remedies

2. 42 U.S.C.A. § 1982 Suits

§ 10:38  Generally
§ 10:39 Limitation of actions
§ 10:40 Standing
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§ 10:41
§10:42
§10:43
§10:44
§ 10:45

§ 10:46
§10:47

§ 10:48
§ 10:49
§ 10:50
§ 10:51
§ 10:52
§10:53
§ 10:54

§ 10:55
§ 10:56

§ 10:57
§ 10:58
§ 10:59
§ 10:60
§10:61
§ 10:62
§10:63

§ 10:64
§ 10:65
§ 10:66
§ 10:67
§ 10:68
§ 10:69
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Class actions
Pleadings
Burden of proof
Injunction
Damages

3. 42 U.S.C.A. § 1983 Suits

a. Introduction

Generally
Entities subject to liability

b. Jurisdiction and Justiciability; Limitation
of Actions

Jurisdiction, generally

Mootness

Exhaustion of state judicial and administrative remedies
—Habeas corpus

Abstention; stay of federal proceeding

Res judicata and collateral estoppel

Borrowing state statutes of limitation

c. Parties

Parties plaintiff; standing
Joinder; private individuals in conspiracy with state officials

d. Pleadings; Dismissal for Failure to State
Claim

Pleadings, generally

Separate counts; identifying defendants
Allegations of conspiracy

Pleading action against municipality

In forma pauperis plaintiffs; partial filing fees
Liberal construction of pro se complaints
Dismissal for failure to state a claim

e. Immunity from Suit

Generally

Absolute and qualified immunity

Discovery and qualified immunity

Burden of proof

Summary judgment

Appellate review of qualified immunity judgments
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§10:70
§10:71
§10:72

§10:73
§10:74
§10:75
§10:76

§10:77
§ 10:78
§10:79
§ 10:80
§10:81
§ 10:82

§10:83
§10:84

§10:85
§ 10:86
§ 10:87
§ 10:88
§ 10:89
§ 10:90

§10:91
§ 10:92
§10:93

§ 10:94

f. Burden of Proof

Burden of proof and prima facie case
Burden of showing intent
Shift of burden; rebutting prima facie case

g. Remedies

Damages

—Nominal or presumed damages
—Punitive damages

Equitable relief

4. 42 U.S.C.A. §§ 1985 and 1986 Suits

a. In General

Enforcement of federal rights
Jurisdiction and venue

Standing

Exhaustion of remedies

Res judicata and collateral estoppel
Limitation of actions

b. Pleadings

Pleading specific facts

Essential allegations—In 42 U.S.C.A. § 1985(1) cause of
action

—In 42 U.S.C.A. § 1985(2) cause of action

—In 42 U.S.C.A. § 1985(3) cause of action

—In 42 U.S.C.A. § 1986 cause of action

Necessity of pleading state action

Pleading class-based, discriminatory animus

Pleading overt acts

c. Evidence, Trial, and Remedies

Evidence and proof
Right to jury trial
Equitable relief and damages

PROCEDURAL FORMS
1. General Pleadings and Motions

a. Answers and Affirmative Defenses

Answer—Admissions—Denials—Lacks knowledge [Fed. R.
Civ. P. §]
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§10:95
§ 10:96

§10:97

§ 10:98

§ 10:99

§10:100
§10:101
§10:102
§10:103
§10:104
§10:105
§10:106
§10:107
§10:108
§10:109
§10:110
§10:111
§10:112
§10:113

§10:114

§ 10:115
§10:116

§10:117

celxxxiv
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—Suggestion of stay [Fed. R. Civ. P. 8]

Affirmative defense—Lack of subject matter jurisdiction [42
U.S.C.A. § 1983; Fed. R. Civ. P. 8(c)]

—Action barred by statute of limitations [42 U.S.C.A.
§ 1983; Fed. R. Civ. P. 8(c)]

—Failure to state facts sufficient to constitute cause of
action [Fed. R. Civ. P. 8(c)]

—Action not under color of state law [42 U.S.C.A. § 1983;
Fed. R. Civ. P. 8(c)]

—Action protected by immunity [42 U.S.C.A. § 1983; Fed. R.
Civ. P. 8(c)]

—Action performed in good faith [42 U.S.C.A. § 1983; Fed.
R. Civ. P. 8(¢)]

—Defendant not necessary party [42 U.S.C.A. § 1983; Fed.
R. Civ. P. 8(¢)]

—Doctrine of respondeat superior inapplicable [42 U.S.C.A.
§ 1983; Fed. R. Civ. P. 8(c)]

—Action not protected by Eighth Amendment [42 U.S.C.A.
§ 1983; Fed. R. Civ. P. 8(c)]

—No law was violated [42 U.S.C.A. § 1983; Fed. R. Civ. P.
8(c)]

—Cause of action is moot

—Immunity from suit

—Preemptions of claim

—PFailure to exhaust administrative remedies

b. Motions and Responses

Motion—To maintain class action—Certificate of service
[Fed. R. Civ. P. 7(b), 23]

Notice—Of motion—For summary judgment—By defendant
[Fed. R. Civ. P. 7(b), 56]

—Of filing—Motion—For summary judgment—By defendant
[Fed. R. Civ. P. 7(b), 56]

Response—To defendant’s motion for summary judgment—
By plaintiff [Fed. R. Civ. P. 56]

Motion—To dismiss—For lack of personal jurisdiction—By
federal defendants—In Bivens-type action [Fed. R. Civ. P.
7(b), 12(b)(6)]

Motion to dismiss—Absolute immunity of defendants [Fed.
R. Civ. P. 7(b), 12(b)(6)]

—Allegation—Lack of subject matter jurisdiction [42
U.S.C.A. §§ 1981, 1983; Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Failure to state claim upon which relief can be
granted—Allegations vague and conclusory [Fed. R. Civ. P.
7(b), 12(b)(6)]
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§10:118
§10:119
§10:120
§ 10:121
§10:122
§ 10:123
§10:124
§ 10:125

§10:126

§10:127

§10:128

§10:129

§10:130

§10:131

§10:132

§10:133

— — —Failure to allege participation in violation of rights
[Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Insufficient allegations to show conspiracy [42 U.S.C.A.
§ 1985; Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Lack of plaintiff’s standing to assert claim of third
party [Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Inapplicability of § 1983 to federal defendants [42
U.S.C.A. §1983; Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Inapplicability of doctrine of respondeat superior to
federal official [Fed. R. Civ. P. 7(b), 12(b)(6)]

— —Claim barred by collateral estoppel [Fed. R. Civ. P.
7(b), 12(b)(6)]

Response—To defendant’s motion to dismiss [Fed. R. Civ. P.
8, 12(b)(6)]

Consolidated motion—To dismiss and/or for summary
judgment [Fed. R. Civ. P. 7(b), 12(b)(6), 56]

Response—To defendant’s consolidated motion to dismiss
and/or for summary judgment [Fed. R. Civ. P. 8, 12(b)(6),
56]

2. Deprivation of Rights by Law Enforcement
Officials

a. Complaints and Responsive Pleadings

Complaint—Interrogation—Involuntary confession [28
U.S.C.A. §§ 1331, 1343; 42 U.S.C.A. § 1983; Fed. R. Civ. P.
8(a)]

—Unlawful arrest—Interrogation—Incriminatory
statements leading to plaintiffs criminal conviction—Action
for damages [28 U.S.C.A. §§ 1331, 1343, 2201, 2202; 42
U.S.C.A. § 1983; Fed. R. Civ. P. 8(a), 57, 65]

—Unlawful arrest in presence of media [28 U.S.C.A.

§§ 1331, 1343; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

—Unlawful arrest—Search conducted in violent and abusive
manner [28 U.S.C.A. § 1343; 42 U.S.C.A. § 1983; Fed. R.
Civ. P. 8(a)]

—Arrest—Use of excessive force—Plaintiff shot by police
officer in violation of department rules [28 U.S.C.A.

§§ 1331, 1343; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

—Attempt to apprehend—Use of excessive force—Deadly
force used to prevent escape of unarmed, nondangerous
suspected felon [28 U.S.C.A. §§ 1331, 1343; 42 U.S.C.A.

§ 1983; Fed. R. Civ. P. 8(a)]

— — —Conspiracy—To deprive decedent of life and liberty
[28 U.S.C.A. §§ 1331, 1343; 42 U.S.C.A. §§ 1983, 1985; Fed.
R. Civ. P. 8(a)]
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§10:135
§ 10:136

§10:137

§10:138

§10:139

§10:140
§ 10:141

§ 10:142

§10:143

§10:144

§10:145

§10:146

§ 10:147
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—Unnecessary and unreasonable search—Strip search—
Class action—Action for declaratory and injunctive relief
and damages—Demand for jury trial [28 U.S.C.A. §§ 1331,
1343, 1391, 2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P.
8(a), 23, 38(b), 57, 65]

—Racial profiling by law enforcement [28 U.S.C.A. §§ 1331,
1343, 1391; 42 U.S.C.A. §§ 1983, 1988]

Allegations—Unlawful search of home without warrant [42
U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

Answer—Defense—Good faith reliance on state statute
authorizing use of deadly force to prevent escape of
suspected felon [Fed. R. Civ. P. 8(c)]

—To plaintiff’s petition against municipality alleging police
misconduct—Plaintiff assumed risk in committing felony

b. Motions; Pretrial, Trial, and Posttrial
Proceedings

Notice of motion and motion to dismiss—Failure to state
claim upon which relief can be granted—Insufficient
allegations [42 U.S.C.A. § 1983; Fed. R. Civ. P. 7(b),
12(b)(6)]

Interrogatory—To defendant—Civil rights action for
wrongful arrest [Fed. R. Civ. P. 26, 33]

Jury instruction—Deprivation of constitutional rights under
color of law [42 U.S.C.A. § 1983; Fed. R. Civ. P. 51]

—Deprivation of constitutional rights under color of law—
Unlawful arrest and search—Use of excessive force [42
U.S.C.A. § 1983; Fed. R. Civ. P. 51]

Motion—For judgment as a matter of law [42 U.S.C.A.

§ 1983; Fed. R. Civ. P. 7(b), 50]
—For new trial [42 U.S.C.A. § 1983; Fed. R. Civ. P. 7(b), 59]

3. Deprivation of Prisoner’s Rights

a. Complaints

Complaint—By detainee—Denial of necessary and adequate
medical care and treatment—For residual effects of prior
surgery—Demand for jury trial—Action for declaratory
and injunctive relief [28 U.S.C.A. §§ 1331, 1343, 2201,
2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

— —Unreasonable search and seizure—“Shakedown” of cell
without probable cause—Seizure of trial transcript—Action
for declaratory and injunctive relief [28 U.S.C.A. §§ 1343,
2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 23, 65]

— —Incarceration beyond expiration date of state sentence
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§10:148

§10:149

§ 10:150

§ 10:151
§ 10:152
§ 10:153

§ 10:154

§ 10:155

§10:156

[28 U.S.C.A. §§ 1331, 1343; 42 U.S.C.A. § 1983; Fed. R.
Civ. P. 8(a)]

— —Improper interference with prisoner’s correspondence
with attorney—Action for declaratory and injunctive relief
[28 U.S.C.A. § 1343; 42 U.S.C.A. § 1983; Fed. R. Civ. P.
8(a), 65]

Allegations in complaint—Pretrial detainee—Unreasonable
delay in bringing before judge [28 U.S.C.A. §§ 1331, 1343,
1391; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8]

—By detainee—For cruel and unusual punishment—
Intolerable prison conditions [42 U.S.C.A. § 1983; Fed. R.
Civ. P. 8(a)]

— —Wrongful solitary confinement [42 U.S.C.A. § 1983;
Fed. R. Civ. P. 8(a)]

— —Impermissible prison restrictions on exercise of religion
[42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)l

Verification of complaint [28 U.S.C.A. §§ 1331, 1343; 42
U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

Forma pauperis affidavit—For use by prisoner filing own
civil rights complaint

4. Other Violations of Personal Rights

Complaint—Race discrimination—By public golf course—
For injunctive relief [28 U.S.C.A. § 1343; 42 U.S.C.A.
§ 1981; Fed. R. Civ. P. 8(a), 65]

—Denial of freedom of religion—Ordinance limiting
religious solicitation at municipal facilities—For
declaratory and injunctive relief [28 U.S.C.A. §§ 1331,
1343, 2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P.
8(a), 57, 65]

§ 10:156.50 — —Unreasonable refusal by city to amend zoning

§10:157

§10:158

code—For Injunction and Damages under Religious
Land Use and Institutionalized Persons Act [42
U.S.C.A. § 2000cc; 42 U.S.C.A. § 1983]

—Violation of right to privacy—Statute prohibiting
sodomy by consenting homosexuals in private—For
declaratory relief [28 U.S.C.A. §§ 1331, 1343, 1391,
2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a), 57]

— —Refusal to suspend extraordinary means of
treatment—Cessation of nutrition and hydration—For
declaratory relief [28 U.S.C.A. §§ 1331, 1343, 2201; 42
U.S.C.A. §1983; Fed. R. Civ. P. 8(a)]
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III. RIGHT TO EQUALITY IN PLACES OF PUBLIC
ACCOMMODATION

A.

§10:159
§10:160
§ 10:161
§10:162

§10:163
§ 10:164
§10:165

§ 10:166
§ 10:167
§10:168

§10:169
§10:170
§10:171

§10:172
§10:173
§10:174

§10:175
§10:176

B.

§ 10:177

celxxxviii

PROCEDURAL GUIDE
1. Suits Under Title II of Civil Rights Act of 1964

a. Suits by Aggrieved Party

Generally

Jurisdiction

Standing

Notice to state or local agency; reference to Community
Relations Service

Class actions

Burden of proof

Remedies

b. Suits by Attorney General

Generally
Parties
Burden of proof

2. Suits Under Americans with Disabilities Act of
1990

a. In General

Discrimination on basis of disability prohibited
Alternative means of dispute resolution
Abrogation of states’ Eleventh Amendment immunity

b. Enforcement by Aggrieved Individuals

Generally
Injunctive relief; damages
Availability of attorney’s fees and litigation expenses

c. Enforcement by Attorney General

Generally
Remedies

PROCEDURAL FORMS
1. Suits Under Title II of Civil Rights Act of 1964

a. Complaints and Answers

Complaint—Race discrimination—Exclusion from
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§10:178

§10:179

§10:179.50

§10:180

§10:181

§10:182

§10:183

§10:184

§ 10:185

§10:186

§ 10:187

establishment operating under guise of “private club”—
Class action—Action for injunctive relief [28 U.S.C.A.
§ 1343(a)(3); 42 U.S.C.A. §§ 2000a et seq.; Fed. R. Civ.
P. 8, 23, 65]

— — —Recreation park and swimming pool—Action for
injunctive relief [28 U.S.C.A. § 1343; 42 U.S.C.A.
§§ 2000a et seq.; Fed. R. Civ. P. 8(a), 65]

— —Termination of inn’s membership in hotel
membership organization because rooms were leased to
families referred by Social Services—Action for
declaratory and injunctive relief [28 U.S.C.A. §§ 1331,
1343, 2201, 2202; 42 U.S.C.A. §§ 2000a et seq.; Fed. R.
Civ. P. 8(a), 57, 65]

—Race, religion, color, ethnicity, alienage, ancestry, or
national origin discrimination—Exclusion from airplane
[49 U.S.C.A. §§ 40127, 41705; 42 U.S.C.A. §§ 1981,
1983, 1988, 2000d; 28 U.S.C.A. §§ 1331, 1343, 1391,
2201, 2202]

—Admission refused—To dance pavilion—Action for
injunctive relief [28 U.S.C.A. § 1343; 42 U.S.C.A.

§§ 2000a et seq.; Fed. R. Civ. P. 8(a), 65]

— —To skating rink—Action for injunctive relief [28
U.S.C.A. §1343; 42 U.S.C.A. §§ 2000a et seq.; Fed. R.
Civ. P. 8(a), 65]

Allegation in complaint—Notification given to state or
local authority of commission of prohibited acts [42
U.S.C.A. § 2000a-3(c); Fed. R. Civ. P. 8(a)]

—Acts not prohibited by state or local law [42 U.S.C.A.
§ 2000a-3(d); Fed. R. Civ. P. 8(a)]

Answer—Affirmative defense—Private club not open to
public [42 U.S.C.A. § 2000a(e); Fed. R. Civ. P. 8(¢)]

b. Motions

Motion and notice—For stay of federal proceedings pending
termination of state enforcement proceedings [42 U.S.C.A.
§ 2000a-3(c); Fed. R. Civ. P. 7(b)]

Affidavit—In support of motion for stay of federal
proceedings pending termination of state enforcement
proceedings [42 U.S.C.A. § 2000a-3(c)]

Order—Staying federal proceedings pending termination of
state enforcement proceedings [42 U.S.C.A. § 2000a-3(c);
Fed. R. Civ. P. 54]

celxxxix



§10:188

§10:189
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§10:191

§ 10:192
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§10:193

§10:194

§10:195
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Suits Under the Americans with Disabilities
Act

a. Complaints

Complaint—Wheelchair user denied full and equal
enjoyment of place of public accommodation—Baseball
coach precluded from on-field coaching—For declaratory
and injunctive relief [28 U.S.C.A. §§ 1331, 1343(a),
1391(b), 2201; 42 U.S.C.A. §§ 12102(1), 12181(7)(L),
12182(a), 12188(a)(1), 12205; Fed. R. Civ. P. 57, 65]

Verification—In complaint—By plaintiff wheelchair user
denied full and equal enjoyment of place of public
accommodation [42 U.S.C.A. §§ 12102(1), 12181(7)(L),
12182(a)]

Complaint—By disability rights advocacy group—For
injunctive relief—Failure of restaurant to remove
architectural barrier [28 U.S.C.A §§ 1331, 1343, 2201,
2202; 42 U.S.C.A. §§ 12181(7)(B), 12182(b)(2)(A)(iv)]

—~Class action—By wheelchair users—For injunctive
relief—Inaccessible stadium—Patrons precluded from
sitting on floor level [28 U.S.C.A. §§ 1331, 1343, 2201,
2202; 42 U.S.C.A. §§ 1983, 12101(a), (b), 12181(7)(C),
12182(a), (b)(2)(A)(iv); Fed. R. Civ. P. 23]

—By individual with AIDS—For damages and injunctive
relief—Patient denied medical treatment [28 U.S.C.A.
§§ 1331, 1391(b)(2), 1391(c); 42 U.S.C.A. §§ 12181(7)(F),
12182(a), 12205]

—By individual denied accommodation due to presence
of service dog [42 U.S.C.A. § 12182; 28 C.F.R. 36.104,
36.302(c)(7)]

b. Settlements

Notice—Of dismissal of complaint for failure to remove
architectural barrier—By disabilities rights advocacy
group—Restaurant voluntarily removes barrier [28
U.S.C.A. §§ 1331, 1343; 42 U.S.C.A. §§ 12181, 12182; Fed.
R. Civ. P. 41(a)(1)]

Settlement—By wheelchair user and inaccessible theater—
For installation of wheelchair lift [42 U.S.C.A.

§§ 12181(7)(C), 12182(b)(2)(A)({v)]

Consent decree—In class action—By wheelchair users—For
accessible seating in stadium—Installation and ticket sales
policy [42 U.S.C.A. §§ 12182 et seq.; Fed. R. Civ. P.
23(c)(1)]

Release and discharge—By individual with AIDS—In
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consideration for payment and injunctive relief—Denial of
medical treatment [28 U.S.C.A. §§ 1331, 1391(b)(2),
1391(c); 42 U.S.C.A. §§ 12181(7)(F), 12182(a), 12205]

c. Motions

§ 10:197 Application—By wheelchair user—For temporary
restraining order—Baseball coach precluded from onfield
coaching [28 U.S.C.A. § 2201; 42 U.S.C.A. §§ 12102(1),
12181(7)(L), 12182(a); Fed. R. Civ. P. 65]

§ 10:198 Affidavit—By professional baseball player—In support of
application for temporary restraining order—Coach who
used wheelchair not threat to health or safety of others [28
U.S.C.A. § 2201; 42 U.S.C.A. § 12182(b)(3); Fed. R. Civ. P.
65]

§ 10:199 —By licensed physician and specialist in sports medicine—
In support of application for temporary restraining order—
Coach who used wheelchair not threat to health or safety
of others [42 U.S.C.A. § 12182(b)(3); Fed. R. Civ. P. 65]

§ 10:200 Memorandum and points of authority—Wheelchair user
denied full and equal enjoyment of place of public
accommodation—Baseball coach precluded from on-field
coaching—For declaratory and injunctive relief [28
U.S.C.A. §2201; 42 U.S.C.A. §§ 12101(a), 12101(b)(1),
12102(1)(A), 12181(7)(L), 12182(a), 12182(b)(1)(A),
12182(b)(3); Fed. R. Civ. P. 57, 65]

§ 10:201  Application—For order to show cause—In support of
application for preliminary injunction and temporary
restraining order [28 U.S.C.A. § 2201; 42 U.S.C.A.

§§ 12102(1), 12181(7)(L), 12182(a), 12182(b)(1)(A),
12182(b)(3); Fed. R. Civ. P. 65]

§ 10:202 Order—To show cause—In application for preliminary
injunction [28 U.S.C.A. § 2201; 42 U.S.C.A. §§ 12102(1),
12181(7)(L), 12182(a), 12182(b)(1)(A), 12182(b)(3); Fed. R.
Civ. P. 65]

IV. RIGHT TO USE OF PUBLIC FACILITIES

A. PROCEDURAL GUIDE

1. Suits Under Title III of the Civil Rights Act of
1964

§ 10:203  Suits by Attorney General
§ 10:204 Right of individual to bring suit

2. Suits Under Title IT of the Americans with
Disabilities Act of 1990

§ 10:205 Introduction

cexcl



§ 10:206
§10:207
§ 10:208

B.

§ 10:209

§ 10:210

§10:211

§ 10:212

§10:213

§10:214

§ 10:215

§ 10:216

cexcii

FeDERAL PrROCEDURAL FoRrRMS

Mootness
Remedies
Alternative means of dispute resolution

PROCEDURAL FORMS

1. Suits Under Civil Rights Act

Request to United States Attorney General—Institution of
proceedings on behalf of individual for desegregation of
public facilities [42 U.S.C.A. § 2000b]

2. Suits Under the Americans with Disabilities
Act

Class action complaint—Wheelchair users—Injunctive
relief—Failure of state government to construct curb
ramps at newly constructed or altered intersections [28
U.S.C.A. §§ 1331, 1343, 2201, 2202; 42 U.S.C.A.

§§ 12101(a), 12101(b), 12131 et seq.; 28 C.F.R. § 35.151(a),
(e)(1); Fed. R. Civ. P. 23(a), (b)(2)]

Stipulation of class action settlement—Wheelchair users—
Agreement by state government to install curb ramps at
newly constructed or altered intersections [28 U.S.C.A.

§§ 1331, 1343, 2201, 2202; 42 U.S.C.A. §§ 12101(a),
12101(b), 12131 et seq.; 28 C.F.R. § 35.151(a), (e)(1); Fed.
R. Civ. P. 23(a), (b)(2)]

Petition—By bar examination applicant with learning
disability—For injunctive relief and attorney’s fees—
Reasonable accommodations required during bar
examination [29 U.S.C.A. § 794a; 42 U.S.C.A. §§ 12102(1),
12131, 12132, 12205; 28 C.F.R. § 35.104]

Memorandum—In support of motion for injunctive relief
and attorney’s fees—By bar examination applicant with
learning disability—Reasonable accommodations required
during bar examination [29 U.S.C.A. § 794a; 42 U.S.C.A.
§§ 12102(1), 12131, 12132, 12205; 28 C.F.R. § 35.104]

Complaint—By bar examination applicant with severe
vision impairment—For injunctive relief—Request for
accommodation of four-day exam schedule [28 U.S.C.A.

§§ 1331, 1391(b)(2); 42 U.S.C.A. § 12132]

Affidavit—By physician—In support of request for
injunctive relief by bar examination applicant with severe
vision impairment—Request for accommodation of four-day
exam schedule [28 U.S.C.A. §§ 1331, 1391(b)(2); 42
U.S.C.A. §12132]

—Of bar examination applicant with severe vision
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§ 10:217

§10:218

§ 10:219

impairment—In support of request for injunctive relief—
Request for accommodation of four-day exam schedule [28
U.S.C.A. §§ 1331, 1391(b)(2); 42 U.S.C.A. § 12132]

Order—To show cause—Bar examination applicant with
severe vision impairment seeks injunctive relief—Request
for accommodation of four-day exam schedule [28 U.S.C.A.
§§ 1331, 1391(b)(2); 42 U.S.C.A. § 12132]

Complaint—By individual who is blind—For declaratory
and injunctive relief—Refusal to permit jury service [28
U.S.C.A. §§ 1331, 1343, 1391, 2201, 2202; 29 U.S.C.A.

§ 794; 42 U.S.C.A. §§ 1983, 12132]

—By individual with physical and mental disabilities—For
declaratory and injunctive relief—Person with cognitive
limitations precluded from participating in state attendant
care program [28 U.S.C.A. §§ 1331, 2201, 2202; 42
U.S.C.A. §§ 12131, 12132]

V. RIGHT TO EQUALITY IN PUBLIC EDUCATION
A. PROCEDURAL GUIDE

§ 10:220
§ 10:221
§ 10:222
§ 10:223
§ 10:224

§ 10:225
§ 10:226

§ 10:227
§ 10:228

§ 10:229
§ 10:230

1. School Segregation Proceedings

a. Suits by Attorney General Under Title IV
of the Civil Rights Act of 1964

Generally

Notice to defendant school
Certification

No right to jury trial
Costs and attorney’s fees

b. Suits by Attorney General Under Equal
Educational Opportunities Act of 1974

Generally
Notice and certification

c. Suits by Private Individuals

Actions under Equal Educational Opportunities Act of 1974
Actions contesting court-ordered transportation

d. Remedies
(1) In General

Powers and discretion of court, generally
Withdrawal of court supervision
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§ 10:231

§ 10:232
§10:233
§ 10:234
§10:235
$10:236

§ 10:237
§ 10:238
§ 10:239
§ 10:240
§ 10:241
§ 10:242
§ 10:243
§ 10:244

§ 10:245
§ 10:246

§ 10:247
§ 10:248

B.
§10:249
§10:250
§ 10:251

§ 10:252

cexciv
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Actions under Title IV of the Civil Rights Act of 1964;
antibusing proviso

(2) Actions under Equal Opportunity Act

Generally

Priorities for transportation as a remedy
Limits on transportation as a remedy
State-drawn school district lines
Voluntary desegregation plans

2. Discrimination Proceedings on Behalf of
Individuals with Disabilities

a. Suits Under the Individuals with
Disabilities Education Act

Overview

Hearings

Administrative review of decision

—Exhaustion of administrative remedies

Judicial review

—Standard of review

Judicial remedies

Maintenance of educational placement pending review

b. Suits Under Section 504 of the
Rehabilitation Act

Generally
Relationship between the IDEA and Section 504

¢. Suits Under 42 U.S.C.A. § 1983

In general
Relationship between the IDEA and section 1983 actions

PROCEDURAL FORMS

1. General Pleadings and Motions

Notice of filing—Answer [Fed. R. Civ. P. §]

Answer—Affirmative defense—Failure to state a claim upon
which relief can be granted [Fed. R. Civ. P. 8(c)]

— —Defendant acted in good faith and in compliance with
law [Fed. R. Civ. P. 8(c)]

Motion to dismiss—Motion for summary judgment—By
defendant—For lack of jurisdiction—For failure to state
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claim upon which relief can be granted—Certificate of
service [Fed. R. Civ. P. 7(b), 12(b)(1), (6), 56]

2. Racial Segregation

§ 10:253 Complaint—Segregation—For injunctive relief [28 U.S.C.A.
§§ 1343, 2201; 42 U.S.C.A. §§ 1981, 1983; Fed. R. Civ. P.
8(a), 17(c), 65]

§ 10:254 — —By failure to take affirmative action to achieve racial
integration [28 U.S.C.A. § 1343; 42 U.S.C.A. §§ 1981, 1983;
Fed. R. Civ. P. 8(a)]

§ 10:255 — —By interdistrict transfer of part of school district—For
declaratory and injunctive relief [28 U.S.C.A. §§ 1343,
2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a), 57, 65]

§ 10:256 —Refusal to admit to University—For declaratory and
injunctive relief [28 U.S.C.A. §§ 1331, 1343, 2201, 2202; 42
U.S.C.A. §1981; Fed. R. Civ. P. 8(a), 57, 65]

§ 10:257 Allegations in complaint—Segregation—By student
transfers [42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a)]

§ 10:258 — —By school district boundaries [42 U.S.C.A. § 1983; Fed.
R. Civ. P. 8(a)]

§ 10:259 — —By construction of schools in certain areas [42 U.S.C.A.
§ 1983; Fed. R. Civ. P. 8(a)]

§ 10:260 — —By improper academic grouping of students [42

U.S.C.A. §1983; Fed. R. Civ. P. 8(a)]

§ 10:261 Motion—For class certification—To remedy language
barriers of children with limited English proficiency—For
declaratory and injunctive relief [20 U.S.C.A. § 1703(f); 28
U.S.C.A. §§ 1343, 2201, 2202; Fed. R. Civ. P. 7(b), 23(b)(2),
57, 65]

§ 10:262 Request—To United States Attorney General—By parent—
To institute proceedings against school board [42 U.S.C.A.
§ 2000c-6]

§ 10:263  Petition or application—For writ of mandamus—To compel
admission of children belonging to minority race to
segregated public elementary school [42 U.S.C.A. §§ 1981,
1983; Fed. R. Civ. P. 8(a)]

§ 10:264 Findings of fact and conclusions of law—Racial imbalance in
public school system [Fed. R. Civ. P. 52]

§ 10:265 Judgment—Injunction against school segregation [Fed. R.
Civ. P. 58, 65]

3. Discrimination on Basis of Disability

a. Complaints, Petitions, and Supporting
Documents

§ 10:266  Complaint—For declaratory and injunctive relief—Class
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§ 10:267

§ 10:268

§ 10:269

§ 10:270

§10:271

§ 10:272

§ 10:273

§10:274

§10:275

cexevi
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action—Improper placement—Of African-American
children—In special educational class for educable
mentally disabled [20 U.S.C.A. §§ 1400 et seq., 1706; 28
U.S.C.A. §§ 1331, 1343, 2201, 2202; 42 U.S.C.A. §§ 2000d
et seq.; Fed. R. Civ. P. 8(a), 17(c), 23, 57, 65]

— —Improper placement—Of “trainable mentally
handicapped” child with AIDS-Related Complex—In
homebound education program [20 U.S.C.A. §§ 1400 et
seq.; 28 U.S.C.A. §§ 1331, 1343, 2201, 2202; Fed. R. Civ. P.
8(a), 17(c), 57, 65]

—By child with an AIDS-Related Complex—For declaratory
and injunctive relief—Improper placement—In “AIDS
classroom” trailer near school [28 U.S.C.A. §§ 1331, 1343,
1391, 2201, 2202; 29 U.S.C.A. § 794; Fed. R. Civ. P. 8(a),
17(c), 57, 65]

—For declaratory and injunctive relief—Denial of free
appropriate public education—Refusal to place in state-
supported school [20 U.S.C.A. § 1415()(2)(A); 28 U.S.C.A.
§§ 1331, 2201, 2202; 34 C.F.R. §§ 300.500 et seq.; Fed. R.
Civ. P. 8(a), 17(c), 57, 65]

— — —Refusal to provide physical therapy during
summer—Failure to provide timely and impartial hearing
[20 U.S.C.A. §§ 1400 et seq.; 28 U.S.C.A. §§ 1331, 1343,
2201, 2202; 34 C.F.R. §§ 300.510 to 300.512; Fed. R. Civ. P.
8(a), 17(c), 57, 65]

—For temporary restraining order, declaratory and
injunctive relief—Denial of free appropriate public
education—Refusal to provide residential academic
placement—Failure to obey order of hearing examiner [20
U.S.C.A. §§ 1400 et seq.; 28 U.S.C.A. §§ 1331, 1343, 2201,
2202; Fed. R. Civ. P. 8(a), 17(c), 57, 65]

—For injunctive relief and attorney’s fees—Denial of free
appropriate public education—Refusal to accommodate in
regular classroom [20 U.S.C.A. §§ 1400 et seq.; Fed. R. Civ.
P. 8(a), 17(c), 65]

—For declaratory and injunctive relief—Parent’s unilateral
placement of child in private school—Obligation of school
to provide related services [20 U.S.C.A. §§ 1400 et seq.,
1415(e)]

—For reimbursement of private tutoring costs—By parents
of child with learning disability—Failure to comply with
procedural requirements of IDEA when developing IEP [20
U.S.C.A. §§ 1414(d), 1415@1)(2), (1)(3)(A)]

—For stay put order and declaratory and injunctive relief—
By parent of young adult with severe retardation—Notice
of intent to discharge young adult from educational
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§ 10:276

§ 10:277

§10:278

§10:279

§10:280

§ 10:281

§10:282

§10:283

§10:284

§ 10:285

placement in group home [20 U.S.C.A. §§ 1400 et seq.,
1415(e); 34 C.F.R. Part 300]

—For declaration approving residential placement—For
reimbursement of educational expenses—For attorney fees
[20 U.S.C.A. §§ 1401(3), 1415(i)(3); 28 U.S.C.A. §§ 1331,
1391, 2201, 2202; Fed. R. Civ. P. 57]

b. Answers

Answer—To parent’s unilateral placement of child in
private residential facility—Public residential facility is
least restrictive environment [20 U.S.C.A. §§ 1400 et seq.]

Paragraphs in answer—To complaint under Individuals
With Disabilities Education Act—Admissions—Insufficient
knowledge to admit or deny truth of allegations [20
U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 8(b)(6)]

— —Individualized Education Plan provides free
appropriate public education—Interpreter needs of deaf
child adequately served [20 U.S.C.A. §§ 1400 et seq.; 34
C.F.R. § 300.550; Fed. R. Civ. P. 8(b)(6)]

c. Motions, Supporting Documents, and
Orders

Notice of motion—Motion for preliminary injunction—For
continuation of physical therapy pending resolution of
action [20 U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 7(b), 65]

Affidavit in support—Of motion for preliminary injunction—
For continuation of physical therapy pending resolution of
action [20 U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 65]

Motion—By child with an AIDS-Related Complex—For
temporary restraining order—For immediate placement in
regular classroom [29 U.S.C.A. § 794; Fed. R. Civ. P. 7(b),
65(b)]

Declaration—By physician—In support of motion for
temporary restraining order—To immediately place child
with an AIDS- Related Complex in regular classroom [28
U.S.C.A. §1746; 29 U.S.C.A. § 794; Fed. R. Civ. P. 65(b)]

Motion—For summary judgment—In class action—State
system of special education in violation of Individuals With
Disabilities Education Act [20 U.S.C.A. §§ 1400 et seq.; 34
C.F.R. Part 300; Fed. R. Civ. P. 56(a)]

Memorandum—In support of motion for summary
judgment—In class action—Failure of both state and
school districts to implement Individuals With Disabilities
Education Act—Failure to timely place children in least
restrictive environment—Inadequate continuum of
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§ 10:286

§ 10:287

§10:288

§10:289

§10:290

§10:291

§ 10:292

§ 10:293

§10:294

§ 10:295

§ 10:296
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placement options [20 U.S.C.A. §§ 1412, 1413; 34 C.F.R.
§§ 300.125, 300.128, 300.340 to 300.347, 300.550 to
300.552, 300.575, 300.600 et seq.; Fed. R. Civ. P. 56(a)]

Order—For summary judgment—In class action—Failure of
both state and school district to implement Individuals
With Disabilities Education Act—Failure to timely place
children in least restrictive environment—Inadequate
continuum of placement options [20 U.S.C.A. §§ 1400 et
seq.; 34 C.F.R. § 300.551; Fed. R. Civ. P. 56(a)]

Motion—For summary judgment—By defendant—Failure to
comply with applicable statute of limitations [20 U.S.C.A.
§ 1415()(2)(B); Fed. R. Civ. P. 56]

Statement of material facts, conclusions of law, and
proposed summary judgment—By defendant—Failure to
comply with applicable statute of limitations [20 U.S.C.A.
§ 1415(3)(2)(B); Fed. R. Civ. P. 56]

Affidavit—In support of defendant’s motion for summary
judgment—Failure to comply with applicable statute of
limitations [20 U.S.C.A. § 1415(1)(2)(B); 28 U.S.C.A. § 1746;
Fed. R. Civ. P. 56]

Order—Granting defendant’s motion for summary
judgment—Failure to comply with applicable statute of
limitations [20 U.S.C.A. § 1415(i)(2)(B); Fed. R. Civ. P. 56]

Cross motion—For summary judgment—By defendant—
Failure to exhaust administrative remedies—No violation
of due process—Adequate consideration of psychological
evaluation [20 U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 56]

Statement of undisputed facts—In support of cross motion
for summary judgment—Failure to exhaust administrative
remedies—No violation of due process—Adequate
consideration of psychological evaluation [20 U.S.C.A.

§§ 1400 et seq.; Fed. R. Civ. P. 56]

Response—By defendant—To plaintiff’s short statement of
facts—In support of cross motion for summary judgment—
Failure to exhaust administrative remedies—No violation
of due process—Adequate consideration of psychological
evaluation [20 U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 56]

Memorandum of law—In support of defendant’s cross
motion for summary judgment—Failure to exhaust
administrative remedies—No violation of due process—
Adequate consideration of psychological evaluation [20
U.S.C.A. §§ 1400 et seq.; Fed. R. Civ. P. 56]

Motion—By County school board—To dismiss complaint [20
U.S.C.A. §§ 1412, 1413; 29 U.S.C.A. § 794; 42 U.S.C.A.

§ 1983; 34 C.F.R. § 300.300; Fed. R. Civ. P. 12(b)(6)]

Memorandum—Of defendant school district—Refusal to
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reimburse for parent’s unilateral out-of-state private
placement—IEP provides for recommended speech therapy
services in public school [20 U.S.C.A. §§ 1400 et seq.; 34
C.F.R. § 300.403(a)]

§ 10:297  Affidavit—Of Director of State’s Department of Education—
In support of memorandum by defendant school district—
Refusal to reimburse for parent’s unilateral out-of-state
private placement—IEP provides for recommended speech
therapy services in public school [20 U.S.C.A. §§ 1400 et
seq.; 28 U.S.C.A. § 1746; 34 C.F.R. § 300.403(a)]

§ 10:298 Motion and notice—To set aside magistrate’s determination
of nondispositive motion—Preparation of transcript at
government expense [28 U.S.C.A. § 753(f)]

§ 10:299 Affidavit—Of plaintiff’s attorney—In support of motion
vacating magistrate’s order denying preparation of
transcript of proceedings at government expense [20
U.S.C.A. § 1415(h)(3), (1); 28 U.S.C.A. §§ 753(f), 1746]

§ 10:300 —Of plaintiff—In support of motion vacating magistrate’s
order denying preparation of transcript of proceedings at
government expense [20 U.S.C.A. § 1415(h)(3), (1); 28
U.S.C.A. §§ 753(f), 1746]

§ 10:301 Motion—To alter or amend order—To grant expert costs [20
U.S.C.A. § 1415(1)(3); Fed. R. Civ. P. 59(e)]

§ 10:302 Memorandum of points and authorities—In support of
motion to alter or amend order—To grant expert costs [20
U.S.C.A. § 1415(31)(3); Fed. R. Civ. P. 59(e)]

§ 10:303 Order—To grant motion to alter or amend order—To grant
expert costs [20 U.S.C.A. § 1415(G)(3); Fed. R. Civ. P. 59(e)]

4. Interference with Personal Liberties

§ 10:304 Complaint—Suspension for violation of restrictive hair
length code—For temporary restraining order—For
declaratory and injunctive relief [28 U.S.C.A. §§ 1343,
2201, 2202; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 8(a), 57, 65]
§ 10:305 —Civil Rights Act—Sex discrimination and harassment—
Former female cadet at military institution [20 U.S.C.A.
§ 1681; 42 U.S.C.A. §§ 1983, 1985(3)]

VI. RIGHT TO FREEDOM FROM DISCRIMINATION
IN FEDERALLY ASSISTED PROGRAMS
A. PROCEDURAL GUIDE

1. Title VI Administrative Enforcement

§ 10:306 Rule against discrimination in program or activity receiving
federal assistance
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§ 10:307
§10:308
§10:309
§10:310
§ 10:311

§10:312
§10:313
§10:314

§ 10:315
§10:316
§10:317

§10:318
§10:319

§10:320

§10:321
§10:322
§10:323
§10:324
§ 10:325
§ 10:326
§10:327
§ 10:328

§10:329
§10:330
§10:331
§ 10:332
§10:333
§10:334

cce
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Authority of federal agencies to issue regulations and orders

Coordination by Attorney General

Agency procedures to determine compliance

Termination of financial assistance; notice and hearing

Other means authorized by law; seeking voluntary
compliance

2. Rehabilitation Act Administrative Enforcement

Discrimination on basis of disability
Discrimination in federally conducted programs
Discrimination in federally assisted programs or activities

3. Judicial Review of Agency Action

Title VI review

—Standing to seek judicial review

—Action against federal agency to enforce its duty under
Title VI

Rehabilitation Act review

—Exhaustion of remedies

4. Government Civil Enforcement Actions
Overview
5. Private Civil Enforcement Actions

a. Discrimination on Basis of Race, Color, or
National Origin

Private right of action

Standing

Exhaustion of administrative remedies
Evidence and burden of proof

Equitable relief

Damages

Termination of funding

Remedies against states and municipalities

b. Discrimination on Basis of Disability

Private right of action

Standing

Abrogation of Eleventh Amendment immunity
Exhaustion of administrative remedies

Relief available

—Damages
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c. Sex Discrimination and Title IX of the
Education Amendments of 1972

§ 10:335  Private right of action
§ 10:336  Pleadings
§ 10:337 Burden of proof; evidence of discrimination
§ 10:338 Remedies
§ 10:339  Judicial review of administrative action
B. PROCEDURAL FORMS
1. Complaints
§ 10:340 Complaint—By female athletes—Denied participation in
tennis program—For declaratory and injunctive relief [20
U.S.C.A. §1681; 28 U.S.C.A. § 1343; 42 U.S.C.A. § 1983; 45
C.F.R. §86.41; Fed. R. Civ. P. 8(a), 57, 65]
§ 10:341 Amended complaint—By female athletes—Discriminated
against in intercollegiate athletic program—Class action—
For declaratory and injunctive relief [28 U.S.C.A. §§ 1331,
1343, 1391, 2201, 2202; 20 U.S.C.A. § 1681, Fed. R. Civ. P.
8(a), 23, 57, 65]
§ 10:342 Complaint—By individual with AIDS—For damages and
injunctive relief—Patient denied medial treatment [28
U.S.C.A. §§ 1343(a)(3), 1343(a)(4); 29 U.S.C.A. §§ 794,
794a]
2. Answers
§ 10:343 Paragraph in answer—Plaintiff not injured by any denial or
right or privilege [Fed. R. Civ. P. 8(c)]
§ 10:344 —Plaintiff not deprived of any right under color of law [Fed.
R. Civ. P. 8(c)]
§10:345 —Abstention doctrine [Fed. R. Civ. P. 8(c)]
§ 10:346 —Immunity of municipal corporation [Fed. R. Civ. P. 8(c)]
§ 10:347 —Plaintiff not subject to discrimination [Fed. R. Civ. P. 8(c)]
§ 10:348 Affirmative defense in answer—Statute of limitations [Fed.
R. Civ. P. 8(c)]
§10:349 —Failure to exhaust administrative remedies [Fed. R. Civ.
P. 8(c)]
3. Motions
§ 10:350 Motion—To dismiss complaint—Claim barred by statute
of limitations [29 U.S.C.A. § 794; Fed. R. Civ. P.
12(b)(6)]
§ 10:350.50 — —Individual defendants did not receive federal funds

under Title IX [29 U.S.C.A. § 794; Fed. R. Civ. P.
12(b)(6)]

ceci



§10:351

§ 10:352
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Motion to seal exhibits—To protect plaintiff’s right of
privacy with respect to personal medical records [Fed.
R. Civ. P. 7(b)]

Memorandum—By defendant nursing facility—In
opposition to plaintiff’s motion for preliminary
injunction—Plaintiff’s discharge from nursing facility
not discriminatory—Plaintiff’s behavior threatened
physical and mental well-being of staff and residents
[29 U.S.C.A. § 794]

VII. ATTORNEY’S FEES

A.

§ 10:353
§ 10:354
§ 10:355

§ 10:356

§ 10:357
§ 10:358
§ 10:359

§10:360
§10:361
§ 10:362

§10:363
§ 10:364
§10:365
§ 10:366
§10:367
§ 10:368
§ 10:369

§ 10:370
§10:371
§ 10:372
§10:373
§10:374
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PROCEDURAL GUIDE

1. Allowable Fees and Expenses

Actions for which fees available

Fees for state court action with concurrent jurisdiction

Fees allowed for work done prior to filing of complaint and
trial preparation work

Fees for postjudgment monitoring of consent decree or
enforcement of judgment

Fees for work done on appeal

Fees for seeking, and establishing amount of, fee award

Expenses recoverable

2. Entitlement to Fees

Fees awarded in absence of special circumstances

Requirement of attorney-client relationship

Fees against local, state, or federal governments and public
officials

What constitutes “prevailing” plaintiff

—Partially successful suit

—Prevailing on declaratory judgment; statement of law

—Prevailing by way of settlement

—Where defendant’s conduct renders case moot

Interlocutory awards

Fees to prevailing defendants

3. Amount of Award

Overview

Attorney’s fees need not be proportionate to damages
Effect of contingent fee contract

“Lodestar amount”

Computation of hours
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§10:375
§10:376

§10:377
§10:378
§10:379
§ 10:380
§10:381
§10:382
§10:383
§10:384

B.

§10:385
§10:386

§10:387
§ 10:388
§ 10:389

§10:390

§10:391

§ 10:392

§10:393

§ 10:394

§10:395

Hourly rate
Adjustment of lodestar amount

4. Obtaining and Enforcing Award

Who files the request for fees

When should fee request be filed; effect of late request
Presentation of evidence in support of fee award

Fees not obtainable in independent action

When hearing is required

Findings by court

Award in District Court or Court of Appeals

Appeal of order concerning attorney’s fees

PROCEDURAL FORMS

Retainer agreement—Between client and attorney

Allegations in complaint—Deprivation of civil rights under
color of law—Claim for attorney’s fees [28 U.S.C.A. § 1343;
42 U.S.C.A. §§ 1983, 1988; Fed. R. Civ. P. 8(a)]

Paragraph in prayer for relief—In complaint [42 U.S.C.A.

§ 1988; Fed. R. Civ. P. 8(a)]

Provision in settlement agreement—Waiver of attorney’s
fees [28 U.S.C.A. § 1927; 42 U.S.C.A. § 1988]

Motion—By plaintiff’s counsel—For interim award of
attorney’s fees and costs [42 U.S.C.A. § 1988]

Declaration—By plaintiff’s counsel—In support of motion for
interim award of attorney’s fees and costs [42 U.S.C.A.

§ 1988]

Application—By plaintiff’s counsel—For award of attorney’s
fees and expenses—Attached exhibit of hours and expenses
[42 U.S.C.A. § 1988]

—By defendant’s counsel—For allowance of attorney’s fees
and expenses—Supporting Memorandum of Law [42
U.S.C.A. §1988]

Affidavit—By defendant’s counsel—In support of application
for allowance of attorney’s fees and expenses [42 U.S.C.A.
§ 1988]

Response—By defendant—To plaintiff’s motion for
attorney’s fees—Fee waiver agreement in settlement was
voluntary and precludes recovery by plaintiff [28 U.S.C.A.
§ 1927; 42 U.S.C.A. § 1988]

Affidavit—By defendant’s counsel—In support of response to
plaintiff’'s motion for attorney’s fees—Fee waiver
agreement in settlement was voluntary and precludes
recovery by plaintiff [28 U.S.C.A. § 1927; 42 U.S.C.A.

§ 1988]
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CHAPTER 11. CLASS ACTIONS

I. CLASS ACTIONS GENERALLY
A. PROCEDURAL GUIDE

§11:1
§11:2
§11:3
§11:4
§11:5
§11:6

§11:7
§11:8
§11:9
§11:10

§11:11
§11:12
§11:13
§11:14
§11:15
§11:16
§11:17
§11:18
§11:19
§11:20

§11:21

§11:22
§ 11:23
§11:24
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1. Jurisdiction and Venue

Class actions in federal courts

Federal jurisdiction requirements—dJurisdictional amount
—Diversity

Venue

Limitation of actions

Choice of law

2. Certification Prerequisites

a. In General

Generally

Burden of proof

Discretion of trial court
Administrative difficulty as bar

b. Specific Requirements

Numerosity

Commonality

—Limitation of class

Typicality

Adequacy of representation—Generally
—Factors considered

—Organizations as class representatives
—Adequacy of counsel

—As to defendant class

Existence of class

3. Maintainability of Class Action

a. In General
Generally
b. Class Actions to Avoid Risk of Inconsistent
or Varying Adjudications

Generally
Incompatible standards of conduct
Allowable relief
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§11:25
§11:26

§ 11:27
§ 11:28
§ 11:29
§11:30

§11:31
§11:32
§11:33
§11:34
§11:35
§11:36
§11:37
§11:38
§11:39

§ 11:40
§11:41
§ 11:42
§ 11:43
§11:44

§ 11:45
§ 11:46
§ 11:47

§11:48
§11:49
§ 11:50
§11:51

c. Class Actions to Avoid Risk of
Adjudications Adversely Affecting
Nonparty Class Members

Generally
Insufficient risk

d. Class Actions for Injunctive or Declaratory
Relief

Generally

Primary relief
Monetary relief
Defendant class action

e. Class Actions in Which Common Questions
Predominate

Generally

Questions of law or fact

Proof of commonality

Predominance considerations

Limitations and conditions of predominance
Mass tort cases

Superiority over alternative procedures
—Considerations

— —Militating against superiority

4. Orders in Conduct of Class Actions

Generally

district court discretion

Orders relating to notice

Specific limiting orders

Order restricting communication with class members

5. Judgment

Requirements
Effect of settlement
Relief from judgment

6. Other Procedural Matters

Partial class actions
Intervention

Jury trial

State aspects

ccev
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B. ACTIONS RELATING TO UNINCORPORATED
ASSOCIATIONS

§ 11:52  Generally

§ 11:53 Representative parties

§ 11:54 Comparison with class actions; types
§ 11:55 State aspects

II. COMMENCEMENT OF ACTION
A. COMPLAINTS UNDER Fed. R. Civ. P. 23

1. Procedural Guide

§ 11:56  Generally
§ 11:57 Checklist—Matters to be considered when drafting class
action complaint

2. Procedural Forms
§ 11:58 Complaint—Class action—General form [Fed. R. Civ. P.

23(a), (b)]
§ 11:59 — —By shareholders against corporation and others for
failure to apportion profits fairly [Fed. R. Civ. P. 23(b)(3)]
§11:60 — —Sex discrimination [28 U.S.C.A. §§ 1343(4), 2201,
2202; 42 U.S.C.A. § 2000e-5(f); 29 C.F.R. Part 1601]
§11:61 — —Personal injury from negligent sale of prescription

drug [21 U.S.C.A. §§ 301, 331; 28 U.S.C.A. § 1332; Fed.
R. Civ. P. 23(a), 23(b)]

§11:62 — —Seeking injunctive and declaratory relief—For
defendants’ use of incorrect Medicaid disability eligibility
standard to deny benefits [28 U.S.C.A. §§ 1331, 1391; 42
U.S.C.A. §§ 1396, 1983, 1988; 42 C.F.R. § 435.121; Fed.
R. Civ. P. 23(a), 23(b), 23(g)]

§11:63 — —Stockholders seeking remedies under the Securities
Exchange Act—Fraudulent misrepresentations by
defendant artificially inflated price of stock [15 U.S.C.A.
§§ 78aa, 78j, 78t; 28 U.S.C.A. §§ 1331, 1337, 1391; 17
C.F.R. § 240.10b-5; Fed. R. Civ. P. 23(a), 23(b), 23(g)]

§11:64 — —Purchasers of product with defective component part
[28 U.S.C.A. § 1332; Fed. R. Civ. P. 23(a), 23(b)]
§ 11:64.50 — —Breach of implied warranty and negligence—Against

cigarette manufacturer—Seeking declaratory and
injunctive relief [28 U.S.C.A. §§ 1332, 1391]

§ 11:64.60 — —Deprivation of constitutional and statutory rights—
Perpetuationof residential segregation [42 U.S.C.A.
§§ 1981, 1982; 1983, and 3601 et seq.]
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§ 11:64.70  Allegation—Shareholders’ derivative action—Class action
[Fed. R. Civ. P. 23.1]

§ 11:65 Answer—Affirmative defense—Action should not be
certified as class action [Fed. R. Civ. P. 23(c), 23(g)]

§11:66 Motion and notice—For more definite statement
concerning jurisdictional amount [Fed. R. Civ. P. 12(e),
23(c)]

§ 11:67 Allegation in complaint—Stockholders too numerous to

join—Names and addresses of many unknown [Fed. R.
Civ. P. 23(a), (b)]

§ 11:68 —Common interest of property owners—Members of class
too numerous to join [Fed. R. Civ. P. 23(a), (b)]

§11:69 —Retailers similarly affected as class [Fed. R. Civ. P.
23(a), (b)]

§ 11:70 —Racial discrimination against certain union members
constituting a class [Fed. R. Civ. P. 23(a), (b)]

§11:71 —Representation of class of unborn persons [Fed. R. Civ.
P. 23(a), (b)]

§11:72 —Class action to enjoin nuisance [Fed. R. Civ. P. 23(a),
(b)]

B. COMPLAINTS UNDER Fed. R. Civ. P. 23.2
1. Procedural Guide
§ 11:73  Generally
2. Procedural Forms

§11:74 Complaint—Action by members of unincorporated association
as a class [Fed. R. Civ. P. 23.2; 28 U.S.C.A. §§ 1332 and
1391]

§ 11:75 —Action against members of unincorporated association as a
class [Fed. R. Civ. P. 23.2]

III. CLASS ACTION DETERMINATION

A. MOTIONS FOR DETERMINATION THAT
ACTION BE MAINTAINED AS CLASS ACTION

1. Procedural Guide

§ 11:76  Generally
§ 11:77 Timeliness requirement

2. Procedural Forms

§ 11:78 Motion and notice—For order determining that action be
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§ 11:79

§11:80

§11:81

§11:82

§11:83
§11:84
§ 11:85

§ 11:86

§11:87

§11:88

§11:89

§ 11:90

§11:91

§ 11:92

§11:93
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certified as a class action—Short form [Fed. R. Civ. P.
23(c)(1)]

Motion—For order determining that action proceed as class
action—Self-contained form [Fed. R. Civ. P. 23(a), (b)(3),
(e)(D)]

—For class certification—For purposes of securing monetary
relief [Fed. R. Civ. P. 23(b)(3), (c)(1)]

Allegations in motion—For class action determination—
Satisfaction of Rule 23(b)(1) prerequisites [Fed. R. Civ. P.
23(b)(1)]

— —Satisfaction of Rule 23(b)(3) prerequisites [Fed. R. Civ.
P. 23(b)(3)]

Order—Prescribing form of notice to class members of
hearing on motion to certify action as class action [Fed. R.
Civ. P. 23(d)(1)(B)]

Notice of motion—For order determining that action proceed
as class action—Naming class representatives and
appointing class counsel [Fed. R. Civ. P. 23(c)(1), (g)]

— —Based on affidavit of attorney [Fed. R. Civ. P. 23(c)(1)]

—For determination of class issues [Fed. R. Civ. P.
23(c)(1)(B)]

Affidavit of attorney—Attesting to qualifications to represent
class adequately [Fed. R. Civ. P. 23(a)(4)]

OBJECTIONS TO DETERMINATION THAT
ACTION BE MAINTAINED AS CLASS ACTION

1. Procedural Guide
Generally

2. Procedural Forms

Objection—To maintenance of action as class action [Fed. R.
Civ. P. 23(a), (c)(1)]

Motion and notice—To dismiss action as class action, or to
strike class action allegations, or for summary judgment
[Fed. R. Civ. P. 23(c)(1)]

—To strike defendant’s motion to strike class allegations of
particular class—Forum non conveniens grounds [Fed. R.
Civ. P. 12(f), 23(c)]

Motion—For order determining that action shall not be
maintained as class action—Defendants sued as class [Fed.
R. Civ. P. 23(c)(1)]

Allegations in motion—To dismiss action as class action—
Nature, and fair and adequate representation, of class [Fed.
R. Civ. P. 23(c)(1)]
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§ 11:94 Notice of motion—To certify or to dismiss action as class
action [Fed. R. Civ. P. 23(d)(1)(B)]

C. PROCEEDINGS IN AID OF CLASS
DETERMINATION

1. Procedural Guide

§ 11:95 Preliminary hearing
§ 11:96 Discovery

2. Procedural Forms

§ 11:97 Motion and notice—To compel answers to interrogatories
relating to size of class [Fed. R. Civ. P. 23(a)(1), 37(a)(3)]

§11:98 Notice—To take deposition upon oral examination [Fed. R.
Civ. P. 23, 26, 30, 45]

§11:99 Request—To defendants—Production of books and records
disclosing number of class members [Fed. R. Civ. P.
23(a)(1), 34(a)(1), (b)]

§ 11:100 Order—Appointing expert to assist in identifying
appropriate classes or subclasses [Fed. R. Civ. P. 23(c)(1),
4), (5)]

D. ORDERS DETERMINING WHETHER CLASS
ACTION MAY BE CERTIFIED
1. Procedural Guide

§ 11:101  Order determining whether class action may be certified
§ 11:102 Time for making determination
§ 11:103 —Effect of motion to dismiss or for summary judgment

2. Procedural Forms

§ 11:104 Order—Determining that action be certified as class action
under Fed. R. Civ. P. 23(b)(2) [Fed. R. Civ. P. 23(b)(2),

(e)(1)]

§ 11:105 —Determining that action be certified as class action under
Fed. R. Civ. P. 23(b)(3) [Fed. R. Civ. P. 23(b)(3), (c¢)(1)]

§ 11:106 —Determining that action be certified as class action; class

divided into subclasses [Fed. R. Civ. P. 23(c)(5)]

§ 11:107 —Findings of fact relative to determination that action be
certified as class action [Fed. R. Civ. P. 23(b)(3)]

§ 11:108 —Certifying class—In complex litigation [Fed. R. Civ. P.
23(c); Manual of Complex Litigation 4th, Part IV § 40.41]

§ 11:109 —Determining that action may be brought as class action
conditional on discovery as to class members [Fed. R. Civ.
P. 23(c)(1)]
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§11:111

§11:112

§11:113
§11:114

§11:115

§11:116
§11:117

§ 11:118

§11:119
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—Denying motion to certify action as class action and
dismissing action [Fed. R. Civ. P. 23(c)(1)]

—Granting motion not to certify action as class action [Fed.
R. Civ. P. 23(c)(1)]

—Dismissing class action allegations—For failure to move
for class determination and certification within period
specified by local rule [Fed. R. Civ. P. 23(c)(1)]

Provision in order—Limitation of class action to litigation of
particular issues [Fed. R. Civ. P. 23(c)(4)]

—Directing notice to be given to members of class [Fed. R.
Civ. P. 23(c)(2)]

—Directing notice to be given to members of class—
Requiring affidavit of mailing to list names and addresses
of persons notified [Fed. R. Civ. P. 23(c)(2)]

—Restriction of communication with class members [Fed. R.
Civ. P. 23(d)(1)(C), (d)(1)(E)]

—Striking of class action allegations [Fed. R. Civ. P.
23(c)(1)]

—Striking of class action allegations and requirement that
plaintiffs elect whether to proceed individually [Fed. R.
Civ. P. 23(c)(1)]

Order—Permitting interlocutory appeal of order denying
motion to proceed as class action [28 U.S.C.A. § 1292(b);
Fed. R. Civ. P. 23(c)(1)]

IV. NOTICES TO, AND ELECTIONS BY, CLASS
MEMBERS UNDER Fed. R. Civ. P. 23(c)(2)

A.

§11:120
§11:121
§11:122
§11:123
§11:124
§11:125
§11:126

§ 11:127

ccex

NOTICE TO CLASS MEMBERS RELATING TO
DETERMINATION THAT ACTION PROCEED AS
CLASS ACTION

1. Procedural Guide

Notice requirements generally
Individual notice

Notice by publication

Time for giving notice
Content of notice

Proof of claim

Cost of notice

2. Procedural Forms

Order—Directing notice to be given to members of class
[Fed. R. Civ. P. 23(c)(2)]
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§11:128
§ 11:129
§11:130
§11:131
§11:132
§11:133

B.

§11:134
§11:135
§11:136
§11:137

§11:138

Notice—To class members—Heading preceding caption
[Fed. R. Civ. P. 23(c)(2)]

— —In connection with determination that action be
maintained as class action [Fed. R. Civ. P. 23(c)(2)]

— —As required by order for maintenance of class action in
federal court [Fed. R. Civ. P. 23(c)(2)]

— —Employment discrimination class action certification—
Federal Judicial Center full notice form

— — —Federal Judicial Center publication notice form

Affidavit—Individual notice to class members not
practicable [Fed. R. Civ. P. 23(c)(2)]

CLASS MEMBER’S ELECTION TO BE
EXCLUDED OR TO APPEAR BY COUNSEL

1. Procedural Guide

Election to be excluded from class
Election to appear through counsel
State aspects

2. Procedural Forms

Request—By class member—To be excluded from class
action [Fed. R. Civ. P. 23(c)(2)(B)]

Notice—By class member of representation by separate
counsel [Fed. R. Civ. P. 23(c)(2)(B)]

V. DISMISSAL OF CLASS ACTION

A.
§11:139
§ 11:140
§ 11:141

B.
§ 11:142

§11:143
§11:144

§ 11:145

PROCEDURAL GUIDE

Approval and notice requirements for dismissal, settlement,
or compromise generally

Applicability of requirements to voluntary dismissals

Applicability of requirements to dismissals before
certification

PROCEDURAL FORMS

Motion and notice—By representative plaintiffs—For
dismissal of class action [Fed. R. Civ. P. 23(e)]

—By defendants—To decertify and dismiss action as class
action [Fed. R. Civ. P. 23(c)(1)]

Notice—To class members—Of hearing on motion to dismiss
action as class action [Fed. R. Civ. P. 23(e), 41(b)]

Order—Dismissing action as class action—With privilege of
individual intervention [Fed. R. Civ. P. 23(e), 41(b)]
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VI. COMPROMISE AND SETTLEMENT OF CLASS

ACTIONS
A. PROCEDURAL GUIDE
§ 11:146  Approval and notice requirements for settlement generally
§ 11:147  Applicability of requirements to compromise of individual

§11:148
§11:149

§ 11:150
§ 11:151
§ 11:152
§11:153
§11:154
§ 11:155
§ 11:156
§ 11:157
§ 11:158
§ 11:159
§ 11:160

§ 11:161

B.

§11:162
§11:163
§11:164

§ 11:165

§11:166

§ 11:167
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claims

Settlement classes

Notice of proposed compromise and settlement due process
requirements

Content of notice

Form of notice

Burden and cost of notice

Notifications to appropriate federal and state officials—By
defendant

Proceedings for court approval—Settlement hearing

—Discretion of court in approval of settlement

—Burden of proof

—Considerations for approval

—dJudicial scrutiny of coupon settlements

Administration of class relief

Checklist—Matters to be considered when drafting class
action stipulation and settlement agreement

—Terms to be specially defined in connection with
settlement agreement and stipulation

PROCEDURAL FORMS

1. Motions, Stipulations of Agreement, and
Objections to Settlement

Motion—For preliminary approval of settlement and class
certification [Fed. R. Civ. P. 23(¢), (e)]

Stipulation—For settlement of class action—General form
[Fed. R. Civ. P. 23(e)]

— —With proposed order attached as exhibit [Fed. R. Civ.
P. 23(e)]

Provision in stipulation for settlement of class action—
Division of class into subclasses; allocation of settlement
proceeds among subclasses [Fed. R. Civ. P. 23(c)(1), (c)(5),
(e)]

—Definitions of terms used in agreement [Fed. R. Civ. P.
23(e)]

—Scope and effect of settlement agreement [Fed. R. Civ. P.
23(e)]
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§11:168

§ 11:169
§ 11:170

§11:171
§11:172
§ 11:173
§11:174
§ 11:175
§11:176
§11:177

§11:178

§ 11:179

§11:180

§ 11:181

§11:182

§11:183

§11:184

§11:185

§ 11:186

—Amount and treatment of settlement consideration [Fed.
R. Civ. P. 23(e)]

—Attorney’s fees and expenses [Fed. R. Civ. P. 23(e)]

—Administration of settlement expenses [Fed. R. Civ. P.
23(e)]

—Tax treatment and administration of settlement fund
[Fed. R. Civ. P. 23(e)]

—Distribution of settlement fund to authorized claimants
[Fed. R. Civ. P. 23(e)]

—Administration of settlement fund and necessity for proof
of claim [Fed. R. Civ. P. 23(e)]

—Agreement to jointly apply for preliminary approval order
[Fed. R. Civ. P. 23(e)]

—Effective date of settlement, waiver, or termination [Fed.
R. Civ. P. 23(e)]

—Stipulation does not constitute admission of wrongdoing
[Fed. R. Civ. P. 23(e)]

Memorandum of plaintiffs’ attorney—In support of proposed
settlement [Fed. R. Civ. P. 23(e)]

Objections to settlement—By members of class [Fed. R. Civ.
P. 23(e)(5)]

2. Orders

Order—For hearing on proposed settlement and prescribing
notice to be given class members [Fed. R. Civ. P. 23(e)]

—Setting hearing on proposed class settlement—With
notice of proposed class settlement—In complex litigation
[Fed. R. Civ. P. 23(e); Manual of Complex Litigation 4th,
Part IV § 40.42]

—~Certifying class and setting hearing on proposed class
settlement—In complex litigation [Fed. R. Civ. P. 23(c), (e);
Manual of Complex Litigation 4th, Part IV § 40.43]

—Approving class settlement and prescribing claims
procedure—In complex litigation [Fed. R. Civ. P. 23(e);
Manual of Complex Litigation 3d, Part IV § 40.44]

Agreed order of dismissal—Of defendant upon settlement
[Fed. R. Civ. P. 23(e)]

3. General Notices

Notice—Of hearing on proposed settlement [Fed. R. Civ. P.
23(e)]

—Of class action—Proposed settlement [Fed. R. Civ. P.
23(e)]

—Of proposed dismissal of defendant upon settlement [Fed.
R. Civ. P. 23(e)]
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§11:188

§11:189
§11:190

§11:191
§11:192
§ 11:193
§11:194
§ 11:195
§11:196

§ 11:197
§ 11:198

§ 11:199

FeDERAL PrROCEDURAL FoRrRMS

—Of method of settlement distribution and claims
procedure [Fed. R. Civ. P. 23(e)]

—Published notice of settlement distribution [Fed. R. Civ.
P. 23(e)]

4. Federal Judicial Center Notices

Securities class action and settlement—Full notice

Securities class action certification and settlement—
Publication notice

Securities class action—Language for envelope
—Cover letter to class member
Products liability class action and settlement—Full notice

5. Proofs of Claim

Proof of claim—In connection with settlement—With release
[Fed. R. Civ. P. 23(e)]

Provision in proof of claim—In connection with settlement—
Notice of necessity for filing—General instructions [Fed. R.
Civ. P. 23(e)]

— —Transactions in securities [Fed. R. Civ. P. 23(e)]
— —Documentation [Fed. R. Civ. P. 23(e)]

— —Submission to jurisdiction of court and agreement to be
bound by judgment [Fed. R. Civ. P. 23(e)]

— —Covenant not to sue [Fed. R. Civ. P. 23(e)]

VII. ATTORNEY’S FEES AND EXPENSES

A.

§ 11:200
§ 11:201
§ 11:202

B.
§ 11:203

§ 11:204
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PROCEDURAL GUIDE

Bases for recovery of costs and attorney’s fees
Amount of fee
Attorney’s fees recoverable in coupon settlements

PROCEDURAL FORMS

Notice of motion—For allowance of attorney’s fees and
expenses [Fed. R. Civ. P. 7(b), 23(h)]

Affidavit—In support of motion for attorney’s fees and
expenses [Fed. R. Civ. P. 6(c), 7(b), 23(h)]
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Volume 5A

CHAPTER 12. COMMODITY AND STOCK
I. REGULATION OF COMMODITY EXCHANGES

A.

§12:1
§12:2
§12:3
§12:4
§12:5
§ 12:6

§ 12:7
§12:8

B.

§12:9
§12:10
§12:11

§12:12

§12:13
§12:14

§ 12:15

§12:16

RULEMAKING

1. Introduction

Applicable rules

Petition for issuance, amendment, or repeal of rule

Notice of proposed rulemaking

Public participation in rulemaking

—Exceptions to notice requirement and public participation
Promulgation of rules

2. Procedural Forms

Petition—For amendment or repeal of a rule [17 C.F.R. § 13.2]
—For issuance of a rule [17 C.F.R. § 13.2]

DESIGNATION AS CONTRACT MARKET

1. Introduction

Application for designation
—Action on application; notice, hearing, and judicial review
Suspension or revocation of designation; judicial review

2. Procedural Forms

Application by board of trade—For hearing relative to denial
of application for designation as contract market [7 U.S.C.A.
§ 8]

REGISTRATION OF PERSONS HANDLING
COMMODITY FUTURES TRANSACTIONS

1. Introduction

Filing application for registration

—Filing of financial reports by applicants for registration as
futures commission merchants, introducing brokers, and
leverage transaction merchants

Correction of deficiencies and inaccuracies in registration
application

Action on registration application
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§12:18

§12:19
§ 12:20
§12:21
§ 12:22
§12:23

§12:24
§ 12:25

§ 12:26

§12:27

§ 12:28

§12:29
§ 12:30
§ 12:31
§ 12:32

§12:33

§12:34
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—Notice relating to withdrawal of registration application

Procedure to deny, condition, suspend, revoke or place
restrictions upon registration pursuant to 7 U.S.C.A.
§§ 12a(2), (3), (4)

Settlements

Suspension and revocation of registration under 7 U.S.C.A.
§ 12a(2)

Suspension and revocation of registration under 7 U.S.C.A.
§ 12a(11)

Suspension and revocation of registration under 7 U.S.C.A.
§ 13(b)

Administrative and judicial review

Voluntary withdrawal from registration

Notice of termination of associated person or principle

2. Procedural Forms

Template for application for registration—Futures
commission merchant, introducing broker, commodity
trading advisor, commodity pool operator, leverage
transaction merchant (Form 7-R) [7 U.S.C.A. §§ 6f, 6n, 12a;
17 C.F.R. Part 3]

—Associated person floor broker (Form 8-R) [7 U.S.C.A. §§ 6f,
6k, 12a; 17 C.F.R. Part 3]

Statement of financial condition—Futures commission
merchant (Form 1-FR-FCM) [7 U.S.C.A. § 6f; 17 C.F.R.

§§ 1.10 to 1.18]

—Introducing broker (Form 1-FR-IB Part A) [7 U.S.C.A. § 6f;
17 C.F.R. §§1.10 to 1.18]

Supplemental statement to application for registration (Form
3-R) [17 C.F.R. § 3.31]

Template for request for withdrawal from registration (Form
7-W) [17 C.F.R. § 3.33]

Request—For withdrawal from registration as floor broker or
floor trader (Form 8-W) [17 C.F.R. § 3.33]

Template for notice of termination of associated person, NFA
associate, branch office manager, designated supervisor, or
principal (Form 8-T) [17 C.F.R. § 3.31(c)]

CFTC ADMINISTRATIVE AND ENFORCEMENT
PROCEDURES
1. General Considerations

a. Introduction
CFTC’s enforcement powers
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§12:35
§ 12:36

Applicable rules of practice
Suspension, amendment, or waiver of CFTC rules of
practice; expedited procedures

§ 12:36.50 Whistleblower provisions

§12:37
§ 12:38
§12:39
§12:40
§12:41

§12:42

§ 12:43
§12:44
§ 12:45

§12:46

§12:47

§12:48
§12:49

§ 12:50
§12:51
§12:52
§ 12:53
§12:54
§ 12:55
§ 12:56
§ 12:57

§ 12:58

Computation of time

Appearance before CFTC

Service of papers

Filing of documents

Assignment and disqualification of Administrative Law
Judges

b. Procedural Forms

Petition—To lift temporary suspension of attorney or
accountant [17 C.F.R. § 14.7(b)]

Proof of service—Personal service [17 C.F.R. § 10.12(a)(3)]

—By first-class mail [17 C.F.R. § 10.12(a)(3)]

Request—For disqualification of Administrative Law Judge
[17 C.F.R. § 10.8(b)(2)]

Complaint in federal court—By CFTC—Seeking injunction—
Violations of Commodity Exchange Act, rules or regulations
[7 U.S.C.A. §§ 1a, 2, 6b, 60, 13a-1; 28 U.S.C.A. §§ 1920,
2412; 17 C.F.R. § 4.14]

Allegation—Complaint in federal court—By CFTC—Seeking
injunction against person for violation of Commodity
Exchange Act, rule or regulation—Fraud by false
statements [7 U.S.C.A. §§ 2, 6b, 13c]

— — — —Commodity pool fraud [7 U.S.C.A. §§ 2, 13c, 60]

— — — —Making fraudulent statements to registered futures
association [7 U.S.C.A. §§ 2, 13]

2. Pleadings; Motions; Parties

a. Introduction

Complaint and notice of hearing; order to show cause
Answer

—Motion for a more definite statement

Amended and supplemental pleadings

Motion practice

Parties

—Intervention

—Limited participants

b. Procedural Forms

Request by interested party—To have disciplinary
proceedings instituted against registered person

ceexvil
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§ 12:60
§12:61

§ 12:62

§ 12:63
§12:64

§ 12:65
§ 12:66
§ 12:67
§ 12:68

§ 12:69

§12:70
§12:71
§12:72

§12:73

§12:74
§12:75
§ 12:76
§ 12:77
§12:78
§ 12:79
§ 12:80
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Complaint by CFTC—Charging failure to register as futures
commission merchant [7 U.S.C.A. §§ 6b, 6d, 6f, 13; 17 C.F.R.
§§ 1.20, 3.1 et seq., 10.22]

—In disciplinary proceeding against registered floor broker [7
U.S.C.A. §§ 6b, 9, 12a, 13b; 17 C.F.R. §§ 1.39, 10.22]

Motion—For more definite statement of charges, and for
extension of time to file answer [17 C.F.R. §§ 10.6, 10.23(e)]

Answer—To complaint of CFTC charging failure to apply for
registration as futures commission merchant [17 C.F.R.

§ 10.23]

Motion—General form [17 C.F.R. § 10.26(a)]

Petition for leave to intervene—In disciplinary proceeding [17
C.F.R. §10.33]

3. Procedures for Disposition Without Full
Hearing; Settlement Procedures

a. Introduction

Summary disposition
Shortened procedure
Default orders
Settlements

b. Procedural Forms

Motion—For summary disposition—By respondent [17 C.F.R.
§10.91]

Consent to shortened procedure [17 C.F.R. § 10.92]

Motion—To set aside default [17 C.F.R. § 10.94]

Offer of settlement by respondent—In disciplinary proceeding
against registered floor broker [7 U.S.C.A. §§ 6b, 9, 12a, 13b;
17 C.F.R. § 10.108]

Illustrative opinion and order by CFTC—Accepting offer of
settlement and imposing sanctions [17 C.F.R. § 10.108(d)]

4. Prehearing Procedures; Discovery; Hearings

a. Introduction

Prehearing conference
Stipulations

Disclosure by the parties
Disclosure by CFTC

Request for admissions
Depositions and interrogatories
Hearing
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§12:81
§12:82
§ 12:83
§12:84
§12:85
§12:86
§ 12:87

§12:88
§12:89
§ 12:90
§12:91

§ 12:92
§12:93
§12:94

§ 12:95

§12:96
§ 12:97
§ 12:98
§ 12:99
§12:100
§12:101
§12:102
§12:103
§12:104
§12:105

§ 12:106
§ 12:107

§ 12:108

—Conduct of hearing

—Evidence

Subpoenas

—Subpoenaing government employees and CFTC records
—Service; fees

—Motion to quash

—dJudicial enforcement

b. Procedural Forms

Request—For hearing [17 C.F.R. § 10.23(d)]

Prehearing conference stipulation [17 C.F.R. §§ 10.41, 10.43]

Application—To take deposition [17 C.F.R. § 10.44(b)]

Opposition—To application to take oral deposition [17 C.F.R.
§ 10.44(c)]

Motion—For use of deposition at hearing [17 C.F.R.
§ 10.44(g)]

Application—For subpoena to compel attendance of witness
[17 C.F.R. § 10.68(a)(1)]

—For subpoena to compel a person to produce specified
documentary or tangible evidence [17 C.F.R. § 10.68(a)(2)]
Notice of continued participation—In connection with failure

to appear at hearing [17 C.F.R. § 10.62(b)(2)]

5. Posthearing Procedures; Appeal to CFTC

a. Introduction

Petition to reopen hearing

Filing proposed findings and conclusions, and briefs

Oral argument,; initial decision

Interlocutory appeals

CFTC review of initial decisions—Notice of appeal

—Review at CFTC’s initiative

—Appellate briefs

—Oral argument

—Scope of review

—Application for leave to adduce additional evidence;
petition for reconsideration

b. Procedural Forms

Motion—For oral argument [17 C.F.R. §§ 10.83, 10.103]

Application for interlocutory appeal—To CFTC [17 C.F.R.
§§ 10.101(a), (b)]

Notice of appeal—To CFTC—Of initial decision [17 C.F.R.
§ 10.102(a)]

ceexix



§12:109

E.

§12:110
§12:111
§12:112
§12:113
§12:114
§12:115
§12:116
§12:117
§12:118
§12:119
§ 12:120
§12:121

§ 12:122
§12:123
§12:124
§12:125
§ 12:126

§12:127

§12:128

§12:129
§ 12:130

§12:131

§ 12:132
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Application—For reopening hearing to take further evidence
(17 C.F.R. §10.107]

REPARATION PROCEEDINGS

1. Introduction

General considerations

Practice before CFTC in reparation proceedings

Complaint

—CFTC complaint checklist

—Withdrawal

Response to complaint

—Counterclaims

Service and filing of documents

Voluntary dismissal

Default proceedings

Discovery

Commencement of reparation decisional proceeding;
termination of pleadings consideration

Voluntary decisional proceedings

Summary decisional proceedings

Formal decisional proceedings

CFTC review of decisions

2. Procedural Forms

CFTC reparations complaint form (CFTC Form 30) [7
U.S.C.A. §18; 17 C.F.R. § 12.13]

Administrative complaint—Reparation proceeding against
futures commission merchant and account executive—
Customer’s loss due to fraudulent misstatements and
omissions by account executive [7 U.S.C.A. §§ 6b, 60, 18;

17 C.F.R. § 12.13]

Answer to administrative complaint—Reparation proceeding
against futures commission merchant—Response to alleged
fraudulent misrepresentations [7 U.S.C.A. § 18; 17 C.F.R.
§12.18]

Motion—For default award and order in reparation
proceeding [7 U.S.C.A. § 18; 17 C.F.R. § 12.22]

Points and authorities—In support of motion for default
award and order [7 U.S.C.A. § 18; 17 C.F.R. § 12.22]

Order to show cause why default judgment should not be
granted—To futures commission merchant [7 U.S.C.A.

§ 18; 17 C.F.R. § 12.22]

Motion—For extension of time [7 U.S.C.A. § 18; 17 C.F.R.

§§ 12.6(b), 12.205(a), 12.308(d)]
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§12:133
§12:134

§12:135

F.

§ 12:136
§ 12:137
§12:138

§12:139

§12:140

§12:141
§ 12:142

§ 12:143

§12:144

§12:145

§ 12:146

Discovery—Request for production of documents [7 U.S.C.A.
§18; 17 C.F.R. § 12.31]

—Request for admissions [7 U.S.C.A. § 18; 17 C.F.R.
§ 12.33]

Settlement agreement—Statement of satisfaction and
discontinuance of proceeding [17 C.F.R. § 12.17]

JUDICIAL REVIEW OF FINAL CFTC ORDERS

1. Introduction

Petition for judicial review; bond requirements
Exhaustion of administrative remedies
Scope of review

2. Procedural Forms

Petition for review—To court of appeals—To set aside or
modify order of CFTC denying application of commodity
exchange for designation as contract market [7 U.S.C.A.
§ 8(b); Fed. R. App. P. 15(a)]

— —To set aside or modify order of CFTC revoking or
suspending designation of commodity exchange contract
market [7 U.S.C.A. § 8(b); Fed. R. App. P. 15(a)]

PRIVATE ACTIONS FOR VIOLATIONS OF
COMMODITY EXCHANGE ACT

1. Introduction

Private right of action for violation of Commodity Exchange
Act

Private right of action for failure to enforce or enforcement
of bylaw, rule, regulation, or resolution

Jurisdiction and limitation of actions; service of process

2. Procedural Forms

Complaint—Antitrust action against commodity exchange
and others for conspiracy to deprive plaintiff of
membership in exchange [7 U.S.C.A. § 7a(b)(3); 15
U.S.C.A. §§ 1, 15, 26]

—In action against futures commission merchant—For
violation of Commodity Exchange Act [7 U.S.C.A. §§ 2, 6b,
6d, 6¢]

—~Class action—Unlawful manipulation of futures contracts

market—Unjust enrichment and claim for restitution [7
U.S.C.A. §§ 1a, 7, 13, 25; 28 U.S.C.A. §§ 1331, 1337, 1391]

ceexxi



§12:147

§12:148

§ 12:149

§ 12:150

§12:151

§ 12:152

§ 12:153

§12:154

§ 12:155

§ 12:156

§ 12:157

§ 12:158

§ 12:159
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Allegations in complaint—Action by investor against futures
commission merchant—Failure to follow customer’s
instructions; willful misrepresentations [7 U.S.C.A. § 6b]

—Action by customer against futures commission merchant
and registered representative—Willful disregard of
customer’s investment needs; churning of commodities
account [7 U.S.C.A. § 6b]

— —Willful disregard of customer’s investment needs;
willful and fraudulent trades in commodities market;
fraudulent manipulation of commodities accounts;
churning of commodities account; fraudulent
communication as to account balance [7 U.S.C.A. § 6b]

Allegation in complaint—Action by investor against
brokerage house and its brokers for churning of commodity
accounts—Civil conspiracy [7 U.S.C.A. § 6b]

—By customers against brokerage house and its brokers for
churning of commodity accounts—Civil fraud [7 U.S.C.A.

§ 6b]

—Treble damages for churning of commodities accounts—
Proceeding under the Racketeer Influenced and Corrupt
Organizations Act (RICO) [18 U.S.C.A. §§ 1961, 1962,
1964(c); Fed. R. Civ. P. 8(a)]

Affirmative defense—Action by investor against broker for
unauthorized trading—Estoppel [7 U.S.C.A. § 6b]

Counterclaim in answer—Action by investor against futures
commission market—Claim for balance due in outstanding
customer account [7 U.S.C.A. §§ 1 et seq.]

Motion—To dismiss complaint or for stay pending
submission of controversy to CFTC [Fed. R. Civ. P. 7(b),
12(b)]

—By defendant to dismiss complaint—In action against
brokerage firm for violation of Commodity Exchange Act—
For failure to state claims for relief [Fed. R. Civ. P. 7(b),
12(b)]

Affidavit—In support of motion to dismiss for improper
venue—Action against brokerage firm for fraud under
Commodity Exchange Act [7 U.S.C.A. §§ 6b, 25(b)(2); 28
U.S.C.A. § 1406(a)]

Notice of motion—For stay pending arbitration—In action
against futures commission merchant and others for
violation of Commodity Exchange Act [7 U.S.C.A. §§ 6b,
6d]

Motion—Of defendant for judgment notwithstanding the
verdict or new trial—Action against broker for
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unauthorized trading [7 U.S.C.A. § 60; Fed. R. Civ. P. 50,
59]

H. PUBLIC RECORDS

1. Introduction

§ 12:160  Generally

§ 12:161 Requests for records

§ 12:162  Petition for confidential treatment under FOIA

§ 12:163 Administrative appeals—Denial of FOIA requests

§ 12:164 —Denial of requests for confidential treatment under FOIA
§ 12:165 —Denial of Privacy Act requests

§12:166 Judicial review—FOIA cases

§ 12:167 —Privacy Act cases

2. Procedural Forms

§ 12:168 Request to CFTC—For information or records—Freedom of
Information Act [5 U.S.C.A. § 552(a)(3); 17 C.F.R. § 145.7]

§ 12:169  Petition—For confidential treatment of information
submitted to CFTC—Freedom of Information Act [5
U.S.C.A. § 552(b); 17 C.F.R. § 145.9]

§ 12:170 Request to CFTC—As to existence of and for access to
information on individual—Privacy Act [5 U.S.C.A.
§ 552a(d)(1); 17 C.F.R. §§ 146.3, 146.4]

§ 12:171 —For correction or amendment of record—Privacy Act [5
U.S.C.A. § 552a(d)(2); 17 C.F.R. § 146.8]

II. REGULATION OF STOCK EXCHANGES

A. REGISTRATION OF BROKER-DEALERS,
MUNICIPAL SECURITIES DEALERS,
INFORMATION PROCESSORS, AND TRANSFER
AGENTS

1. Introduction

§ 12:172 Registration of broker-dealers

§ 12:173 —Application for registration

§ 12:174 —Designation of the SEC as agent for service of process

§ 12:175 —Action on application

§ 12:176 —Revocation, suspension, withdrawal, or cancellation of
registration

§ 12:177 Registration of municipal securities dealers

§12:178 —Withdrawal from registration

ceexxiil



§12:179
§12:180
§12:181
§12:182
§ 12:183

§12:184
§12:185

§ 12:186

§12:187

§12:188

§ 12:189

§12:190

§12:191

§ 12:192

B.

§12:193
§12:194

§ 12:195
§ 12:196
§ 12:197

§12:198
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Registration of securities information processors
—Revocation, withdrawal, or cancellation of registration
Registration of transfer agents

—Agency action on application

—Suspension, revocation, or withdrawal of registration

2. Procedural Forms

Uniform application for broker-dealer registration (Form
BD) [15 U.S.C.A. § 780; 17 C.F.R. §§ 240.15b1-1, 249.501]
Appointment of agent for service of process and undertaking

(Form F-X) [17 C.F.R. §§ 240.15b1-5, 249.250]

Uniform notice of withdrawal from registration as broker-
dealer (Form BDW) [15 U.S.C.A. § 780; 17 C.F.R.

§§ 240.15b6-1, 249.501a]

Application for registration as a municipal securities dealer
or amendment to such application (Form MSD) [15
U.S.C.A. § 780-4; 17 C.F.R. §§ 240.15Ba2-2, 249.1100]

Notice of withdrawal as a municipal securities dealer (Form
MSDW) [15 U.S.C.A. § 780-4; 17 C.F.R. §§ 240.15Bc3-1,
249.1110]

Application or amendment to application for registration of
securities information processor (Form SIP) [15 U.S.C.A.

§ 78k-1(b); 17 C.F.R. § 249.1001]

Uniform form for registration and amendment to
registration as a transfer agent (Form TA-1) [15 U.S.C.A.
§ 78q-1(c)(2); 17 C.F.R. § 240.17Ac2-1]

Notice of withdrawal from registration as a transfer agent
(Form TA-W) [15 U.S.C.A. § 78q-1(c)(4)(b); 17 C.F.R.

§ 240.17Ac3-1]

Affirmative defenses—Answer to complaint alleging broker-

dealer registration violations [15 U.S.C.A. § 780]

REGULATION OF SELF-REGULATORY
ASSOCIATIONS

1. Introduction

Overview

Registration of exchanges, associations, and clearing
agencies

—Action on application

—Consideration of applications filed by clearing agencies

—Withdrawal, cancellation, suspension, or revocation of
registration

Clearance of rule changes
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§ 12:199 Enforcement actions against officers of self-regulatory
organizations

2. Procedural Forms

§ 12:200 Application for, and amendments to application for,
registration or exemption from registration as national
securities exchange (Form 1) [15 U.S.C.A. § 78f; 17 C.F.R.
§§ 240.6a-1(a), 249.1]

§ 12:201 Amendment or supplementary statement to national or
affiliated securities association registration statement
(Form X-15AJ-1) [15 U.S.C.A. § 780-3; 17 C.F.R.
§§ 240.15Aj-1, 249.802] [Deleted]

§ 12:202 Annual consolidated supplement to national or affiliated
securities association registration statement (Form
X-15AJ-2) [15 U.S.C.A. § 780-3; 17 C.F.R. §§ 240.15Aj-1,
249.803] [Deleted]

§ 12:203  Application for registration or exemption from registration
as clearing agency and for amendment to registration
(Form CA-1) [15 U.S.C.A. § 78q-1(b); 17 C.F.R.
§ 240.17Ab2-1]

§ 12:204 Proposed rule change by self-regulatory organization (Form
19b-4) [15 U.S.C.A. § 78s(b); 17 C.F.R. §§ 240.19b-4,
249.819]

C. REGISTRATION OF SECURITIES FOR
TRADING

1. Introduction

§ 12:205 Listed trading on exchange—Application for listing and
registration

§ 12:206 —Certification of securities or admission of exempted
securities by exchange

§ 12:207 —Effective date of registration

§ 12:208 —Suspension of trading by exchange

§ 12:209 —Delisting of security

§ 12:210 —Striking a class of securities

§12:211 —Withdrawing a class of securities

§ 12:212 —Reporting requirements after delisting

§ 12:213  Unlisted trading on exchange

§ 12:214 —Summary suspension of unlisted trading privileges;
application for reinstatement

§ 12:215 —Termination or suspension of unlisted trading privileges

§ 12:216  Over-the-counter trading—Registration requirements

§ 12:217 —Termination of registration

CCCXXV
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§ 12:218 Denial, suspension or revocation of registration; suspension
of trading; emergency orders by SEC

2. Procedural Forms

§ 12:219  General form for registration of securities pursuant to
Section 12(b) or (g) of Securities Exchange Act of 1934
(Form 10) [15 U.S.C.A. §§ 781(b), (g); 17 C.F.R. § 249.210]

§ 12:220 General form for registration of securities of small business
issuers pursuant to Section 12(b) or (g) of Securities
Exchange Act of 1934 (Form 10-SB) [15 U.S.C.A.

§§ 781(b), (g); 17 C.F.R. §§ 228.10, 249.210] [Deleted]

§ 12:221 Registration of certain classes of securities pursuant to
Section 12(b) or (g) of Securities Exchange Act of 1934
(Form 8-A) [15 U.S.C.A. §§ 781(b), (g); 17 C.F.R.

§ 249.208a]

§ 12:222  Application for registration pursuant to Section 12(b) or (c)
of Securities Exchange Act of 1934—Foreign governments
and their political subdivisions (Form 18) [15 U.S.C.A.

§§ 781(b), (c); 17 C.F.R. § 249.218]

§ 12:223 Registration statement pursuant to Section 12(b) or (g) of
Securities Exchange Act of 1934—Foreign private issuers
(Form 20-F) (Rev. 1/2012) [15 U.S.C.A. §§ 781(b), (g); 17
C.F.R. § 249.220f]

§ 12:224 —Canadian private issuers (Form 40-F) (Rev. 1/2012) [15
U.S.C.A. §§ 781(b), (g); 17 C.F.R. § 249.240f]

§ 12:225 Appointment of agent for service of process and undertaking
(Form F-X) [17 C.F.R. § 249.250]

§ 12:226  Notification of admission to trading of substituted or
additional class of security under Rule 12a-5 (Form 26) [15
U.S.C.A. § 781(a); 17 C.F.R. §§ 240.12a-5(d), 249.26]

§ 12:227 Notification of removal from listing and registration of
matured, redeemed, or retired securities (Form 25) [15
U.S.C.A. § 781(d); 17 C.F.R. §§ 240.12d2-2(a), 249.25]

§ 12:228 Certification and notice of termination of registration under
Section 12(g) of Securities Exchange Act of 1934 (Form 15)
[15 U.S.C.A. § 781(g); 17 C.F.R. §§ 240.12g-4, 249.323]

CHAPTER 13. CONDEMNATION OF
PROPERTY

I. GENERAL CONSIDERATIONS

§13:1 Power of eminent domain; methods of exercising
condemnation power

§13:2 —Federal law as controlling absent reference to state law

ceexxvi
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§13:3

§13:4
§13:5
§ 13:6

§13:7

§13:8
§13:9
§ 13:10
§13:11
§13:12

—Fed. R. Civ. P. 71.1 as governing condemnation
proceedings in district court

—dJurisdiction and venue

—Costs and expenses, generally

— —Expenses and attorney’s fees under Equal Access to
Justice Act

— —Expenses and attorney’s fees under the Uniform
Relocation Assistance and Real Property Acquisitions Act

—Appeal and review

— —What orders or rulings are appealable

— —Scope of review

—Procedural steps in typical condemnation proceeding
State aspects

II. INITIAL PROCEEDINGS

A.

§13:13
§13:14

§13:15

COMPLAINT IN CONDEMNATION

1. In General

Content of condemnation complaint; filing of complaint

—Condemnor’s checklist—Drafting complaint for taking
property through condemnation action in district court [Fed.
R. Civ. P. 71.1]

2. Procedural Forms

Complaint in condemnation—Appropriation of property for
federal agency—General form [28 U.S.C.A. §§ 1358, 1403,
40 U.S.C.A. § 3113; Fed. R. Civ. P. 71.1(c)]

§ 13:15.50 —Appropriation of land for public transportation [Fed. R.

§ 13:16
§13:17
§13:18

§13:19

§13:20

§13:21

Civ. P. 71.1(¢)]

—Statutory form (Fed. R. Civ. P. Appendix of Forms,
Form 61) [Fed. R. Civ. P. 71.1(c)]

—With declaration of taking [28 U.S.C.A. § 1358; 40
U.S.C.A. § 3114]

—Appropriation of land for Tennessee Valley Authority
[16 U.S.C.A. §§ 831c(h), 831x; Fed. R. Civ. P. 71.1(c)]

—Appropriation of land for construction and operation of
flood control project [33 U.S.C.A. §§ 591, 594, 701, 701c-2;
40 U.S.C.A. § 3314]

—Appropriation of land for construction of pipeline [Fed.
R. Civ. P. 71.1; 15 U.S.C.A. § 717f; 28 U.S.C.A. §§ 1331,
1391, 1392]

Allegation in complaint—Designation of parties and
property in district court condemnation action pursuant

ceexxvil
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§13:23
§13:24
§13:25

§ 13:26
§ 13:27

§ 13:28

§ 13:29

§ 13:30

§13:31

§13:32

§13:33

§13:34
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to Federal Power Act [16 U.S.C.A. § 814; Fed. R. Civ. P.
9(a), 71.1(c)]
—Natural gas company’s authority to maintain

condemnation action in federal district court [15 U.S.C.A.
§ 717f(h); Fed. R. Civ. P. 9(a), 71.1(c)(2)]

NOTICE TO CONDEMNEE UNDER FEDERAL
POWER OF EMINENT DOMAIN

1. In General

Notice of eminent domain proceedings—Generally
—Form and content of notice

—Service, return, and amendment of notice of condemnation
action

2. Procedural Forms

Notice of condemnation [Fed. R. Civ. P. 71.1(d)]

Notice of condemnation—Statutory form [Fed. R. Civ. P.
Appendix of Forms, Form 60]

Certificate—For service of notice by publication [Fed. R. Civ.
P. 71.1(d)(3)(B)]

—PFor proof of publication and mailing of notice [Fed. R. Civ.
P. 71.1(d)(3)(B)]

ANSWER OR NOTICE OF APPEARANCE BY
CONDEMNEE

1. In General

Answer; waiver of defenses and objections in condemnation
actions in federal eminent domain proceedings

—Notice of appearance in lieu of answer; defendant does not
contest taking

2. Procedural Forms

Answer—Including averment that condemnee’s property not
being taken, and would not be used, for flood control project
or any other public purpose [42 U.S.C.A. § 4654(a)(1); Fed.
R. Civ. P. 71.1(e)]

—Including averment that condemnee’s property is railroad
subject to exclusive jurisdiction of Surface Transportation
Board [Fed. R. Civ. P. 71A(e); 81(c); 49 U.S.C.A. § 10501]

Notice of appearance—By counsel on behalf of defendant in
condemnation action [Fed. R. Civ. P. 71.1(e)]
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D.

§13:35
§13:36

§ 13:37

§13:38
§13:39

§13:40

§13:41
§13:42
§13:43

§13:44
§13:45
§ 13:46

§ 13:47

§13:48

§13:49

§ 13:50

AMENDMENT OF PLEADINGS;
SUBSTITUTION OF PARTIES

1. In General

Amendments to pleadings
Substitution of parties

2. Procedural Forms

Amendment to complaint—For inclusion of additional tract
intended for condemnation but inadvertently omitted from
original complaint [Fed. R. Civ. P. 71.1(c)(2), (f)]

—dJoinder of additional defendants [Fed. R. Civ. P. 71.1(c)(3),
(0]

Notice of filing amended complaint in condemnation [Fed. R.
Civ. P. 71.1(0]

Motion and notice—For order substituting deceased
condemnee’s executor as defendant and for continuance of
action [Fed. R. Civ. P. 71.1(g)]

DECLARATION OF TAKING; DEPOSITS OF
ESTIMATED COMPENSATION

1. In General

When declaration of taking may be filed; effect of filing

Contents of declaration

Condemnor’s checklist—Matters required to be included in
declaration of taking for federal condemnation action [40
U.S.C.A. §§ 3114, 3115]

Amendment of declaration

—Effect of inadequate declaration; declaration as controlling
terms of judgment

—Relation of declaration to existing rights, powers, or
authority; relation to Fed. R. Civ. P. 71.1

—Deposit of estimated compensation

2. Procedural Forms

Declaration of taking—For condemnation of property
pursuant to a declaration of taking—General form [40
U.S.C.A. §3114]

—Acquisition of land by Tennessee Valley Authority [16
U.S.C.A. §§ 831c(h), 831c(i), 831x; 40 U.S.C.A. § 3114]

Allegation in declaration of taking—Authority of Secretary of
Veterans Affairs for taking of land [38 U.S.C.A. § 8103; 40
U.S.C.A. §§ 3113, 3114]

cCexXXix
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III. SUBSEQUENT PROCEEDINGS

A.

§13:51
§ 13:52

§ 13:53

§13:54

§ 13:55

§ 13:56

§ 13:57

§ 13:58

§ 13:59

§ 13:60
§13:61
§ 13:62
§13:63
§13:64

§13:65
§ 13:66

§ 13:67

CCCXXX

PRETRIAL CONFERENCES; DISCOVERY
1. In General

Pretrial conferences in eminent domain proceedings
Discovery

2. Procedural Forms

Motion—Pretrial conference sought to facilitate trial of just
compensation issue and determine tribunal for trial of issue
[Fed. R. Civ. P. 16, 71.1]

Order—Scheduling pretrial conference to consider sufficiency
of defense against condemnation and necessity for hearing
on that issue [Fed. R. Civ. P. 16, 71.1]

Notice of pretrial conference—To expedite and facilitate trial
on issue of just compensation and to consider appropriate
tribunal for trial of issue [Fed. R. Civ. P. 16, 71.1]

Pretrial conference order—For governing course of
condemnation action including trial on issue of just
compensation [Fed. R. Civ. P. 16, 71.1]

Interrogatories—Request for information as to opinions and
computations of plaintiff’s experts as to value of property
taken [Fed. R. Civ. P. 26(b)(1), (4), 33(a), 71.1]

Illustrative answers to interrogatories—By plaintiff [Fed. R.
Civ. P. 26(b)(1), (4), 33(a), 71.1]

TITLE AND POSSESSION; PAYMENT OF
ESTIMATED COMPENSATION DEPOSITED BY
CONDEMNOR

1. In General

Title and possession under “straight condemnation” [40
U.S.C.A. §3113]

Title and possession under a declaration of taking

—Order for possession

—Effect of failure to give notice to property owner

When “taking” occurs; what property is taken

Demolition or erection of buildings during condemnation
proceedings

Payment of estimated compensation

—Who is entitled to receive compensation

2. Procedural Forms
Motion—Order sought for surrender of possession of
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§ 13:68

§ 13:69

§ 13:70
§13:71

§13:72

§13:73

§13:74

§ 13:75
§ 13:76
§ 13:77

§13:78

§13:79

§ 13:80

§13:81

condemned property [40 U.S.C.A. § 3114, 42 U.S.C.A.
§ 4651(4); Fed. R. Civ. P. 7(b), 71.1]

—To vacate or modify order for surrender of possession of
condemnee’s property [40 U.S.C.A. § 3114; Fed. R. Civ. P.
7(b), 71.1]

Stipulation—Reserving to condemnee right to remove timber

and improvements from condemned land [40 U.S.C.A.
§ 3114; 42 U.S.C.A. § 4652]

Order—For delivery of possession [40 U.S.C.A. § 3114, 42
U.S.C.A. § 4651(4)]

Motion—For withdrawal of estimated compensation by
condemnee [40 U.S.C.A. § 3114; Fed. R. Civ. P. 71.1]

Stipulation—For deposit of estimated compensation in
savings account in defendants’ joint names pending final
judgment [40 U.S.C.A. § 3114; Fed. R. Civ. P. 71.1]

Disbursement recommendation and order—Distribution of
portion of deposit of estimated compensation [40 U.S.C.A.
§ 3114; Fed. R. Civ. P. 71.1]

Order—Transfer of estimated compensation to savings
account in defendants’ joint names pending judgment

awarding and apportioning compensation [40 U.S.C.A.
§ 3114; Fed. R. Civ. P. 71.1]

DISMISSAL
1. In General

Dismissal of action; effect of dismissal
Dismissal as of right
Dismissal by stipulation or by court order

2. Procedural Forms

Notice of dismissal of condemnation proceedings—Dismissal
by government as of right as to particular property [Fed. R.
Civ. P. 71.1G0)(1)(A)]

Stipulation—For dismissal of condemnation proceedings and
for condemnee’s recovery of litigation expenses [42 U.S.C.A.
§ 4654(a)(2); Fed. R. Civ. P. 71.1(1)(1)(B)]

Motion—For dismissal of condemnation proceedings and for
award of condemnee’s litigation expenses; impropriety of
taking [42 U.S.C.A. § 4654(a)(1); Fed. R. Civ. P.
71.1G)(1)(C)]

Order—Dismissing condemnation action on motion of
condemnee due to impropriety of taking; provision for
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§13:82
§13:83
§13:84
§13:85
§13:86
§ 13:87
§13:88

§ 13:89

§13:90

§13:91
§13:92
§13:93
§13:94

§13:95
§13:96

§ 13:97

§ 13:98
§ 13:99
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judgment for recovery of condemnee’s attorney’s fees [42
U.S.C.A. § 4654(a)(1); Fed. R. Civ. P. 71.1G)(1)(C)]

TRIAL
1. Trial by Court; Jury Trial

a. In General

Trial by court

—Particular issues to be decided by court
Jury trial on issue of just compensation
Instructions and verdicts in jury trials
State aspects

b. Procedural Forms

Demand for jury trial—For trial of issue of just compensation
[Fed. R. Civ. P. 38(b), 71.1]

Jury instructions—Meaning of “fair market value,”—Burden
of proof [Fed. R. Civ. P. 51, 71.1]

—Permissible considerations in determining fair market
value of property having special utility or availability value
[Fed. R. Civ. P. 51, 71.1]

—Value added to condemned land for use in conjunction with
revokable grazing permits as not compensable [Fed. R. Civ.
P. 51, 71.1]

—Whether taking part of condemnee’s land enhanced value
of remaining land [Fed. R. Civ. P. 51, 71.1]

General verdict—Condemnation of single tract of land [Fed.
R. Civ. P. 71.1]

—In case involving condemnation of multiple tracts of land
[Fed. R. Civ. P. 71.1]

—With answers to interrogatories [Fed. R. Civ. P. 49(b), 71.1]

Special verdict [Fed. R. Civ. P. 49(a), 71.1]

Deficiency judgment pursuant to jury verdict fixing
compensation at more than condemnor’s deposit [40
U.S.C.A. § 3114; Fed. R. Civ. P. 71.1]

Judgment—Awarding and apportioning compensation
between condemnees [Fed. R. Civ. P. 54(a), 71.1]

2. 'Trial by Tribunal or Eminent Domain
Commission on Issue of Just Compensation
a. In General

Trial by tribunal
Trial by commission—Appointment of commission
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§ 13:100
§13:101
§13:102
§ 13:103
§13:104
§ 13:105
§ 13:106
§13:107
§ 13:108

§13:109

§13:110

§13:111

§13:112

§13:113

§13:114

§13:115

§ 13:116

§13:117
§13:118

§13:119
§ 13:120

§ 13:121

—Factors justifying appointment of commission

—Instructions to commissioners

—Powers of eminent domain commission

—Report of eminent domain commission

—Objections to report

—Court’s evaluation of report; application of “clearly
erroneous” standard

—Compensation of commissioners

State aspects

b. Procedural Forms

Motion—For appointment of commission to determine just
compensation for property [Fed. R. Civ. P. 7(b), 71.1]

Affidavit in support of motion for appointment of eminent
domain commission—By defendant [Fed. R. Civ. P. 7(b),
71.1]

Affidavit in opposition to motion for appointment of eminent
domain commission, and in support of request for jury
trial—By plaintiff [Fed. R. Civ. P. 7(b), 71.1]

Order—Appointing commission to determine just
compensation of property taken [Fed. R. Civ. P. 71.1]

—Denying motion for appointment of commission; no
exceptional circumstances shown that would favor trial by
commission [Fed. R. Civ. P. 71.1]

Instructions to commissioners—For determining and
reporting just compensation for entire taking [Fed. R. Civ.
P. 71.1]

—For determining and reporting just compensation for
entire taking—Provisions as to pretrial and trial
procedures [Fed. R. Civ. P. 71.1]

—PFair market value and other matters to be considered in
determining just compensation fee—Simple estate [Fed. R.
Civ. P. 71.1]

—Matters not to be considered in determining just
compensation [Fed. R. Civ. P. 71.1]

—Preparation of report [Fed. R. Civ. P. 71.1]

Commissioners’ report—Required findings [Fed. R. Civ. P.
71.1]

Motion—For adoption of commissioners’ report and findings
[Fed. R. Civ. P. 53(f), 71.1]

—For modification of commissioners’ report to conform
findings and award to evidence [Fed. R. Civ. P. 71.1]

Motion to set aside commissioners’ report on basis of stated
objections [Fed. R. Civ. P. 71.1]

ceexxxiil



§ 13:122
§13:123
§13:124

§13:125

§13:126
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Order—Modifying commissioners’ report and award [Fed. R.
Civ. P. 71.1]

—Setting aside commissioners’ report as to amount of
compensation [Fed. R. Civ. P. 71.1]

—Accepting commissioners’ report and adopting
commissioners’ findings [Fed. R. Civ. P. 71.1]

Petition—For order increasing commissioners’ compensation
for services and reimbursement for expenses [Fed. R. Civ.
P. 71.1]

Order—Granting petition to increase commissioners’
compensation [Fed. R. Civ. P. 71.1]

IV. INVERSE CONDEMNATION

A.

§ 13:127
§ 13:128
§13:129
§13:130
§13:131

B.
§13:132

§13:133

IN GENERAL

Inverse condemnation under Tucker Act, generally
Action by property owner for just compensation
—Particular actions

Attorney’s fees and litigation expenses

State aspects

PROCEDURAL FORMS

Complaint or petition for inverse condemnation—
Increased number of jet aircraft interfering with
enjoyment of property as compensable taking [28
U.S.C.A. §1491; 42 U.S.C.A. § 4654]

—Low-flying air force aircraft interfering with enjoyment
of property as compensable taking [28 U.S.C.A.

§§ 1346(a)(2), 1491; 42 U.S.C.A. § 4654(c); Fed. R. Civ.
P. 8(a); U.S. Claim Ct. R. 8(a)]

§ 13:133.50 —Release of sludge from electric plant [28 U.S.C.A.

§ 1491]

§ 13:133.60 —Zoning changes are “selective spot zoning”

§13:134

§ 13:135

§13:136

§ 13:137

CCCXXXIV

—~Class action—Program for eradication of citrus trees
resulting in loss to commercial and residential growers
as compensable taking [28 U.S.C.A. §§ 1331, 1346,
1402]

— —Land management policy resulted in forest fire that
consumed plaintiff property [28 U.S.C.A. §§ 1491, 2412]

—Enactment of ordinance favorable to third party
prevents development of property by owner [28 U.S.C.A.
§§ 1331, 1367, 1391; 2201]

—Enactment of ordinance and rezoning of property
unfavorable to owner impairs value and prevents
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development [28 U.S.C.A. §§ 1331, 1367; 42 U.S.C.A.
§§ 1983, 1988]

§13:138 —Imposition of conditions attendant to permit for
operation of nightclub as compensable taking [28
U.S.C.A. §§ 1331, 1367, 1391; 42 U.S.C.A. § 1983]

§ 13:139 —Improper characterization of sign upgrade as
structural change performed without permit and
resulting stop order constituted taking [28 U.S.C.A.

§ 1331]

§ 13:140 —Land appropriated for public use flooded by
government dam [28 U.S.C.A. § 1346(a); Fed. R. Civ. P.
8(a)]

§13:141 —Water purification system that lowered water table

prevented plaintiff from irrigating property and
constituted taking [28 U.S.C.A. §§ 1331, 1343, 1391; 42
U.S.C.A. §1983]

§ 13:142 —Negligent construction and maintenance of drainage
system caused flooding that constituted taking [28
U.S.C.A. §§ 1332, 1391]

§13:143 —Regulations containing incorrect filing information
caused taking of mining claims without just
compensation [5 U.S.C.A. §§ 702, 704, 706; 28 U.S.C.A.
§§ 2201 to 2202, 1331, 1391; 30 U.S.C.A. § 28f]

§13:144 Cross-complaint—Land contaminated by hazardous
substances from railroad line and industrial activity in
vicinity [28 U.S.C.A. §§ 1346; 1367, 1391]

§13:145 Motion—For summary judgment for plaintiff on issue of
liability in inverse condemnation action—Request for
separate trial as to damages [Fed. R. Civ. P. 42(b), 56;
U.S. Claim Ct. R. 42(b), 56]

§ 13:146 Allegation in answer—Affirmative defense—Statute of
limitations
§ 13:147 Order—For inclusion of prevailing claimant’s costs and

attorney’s fees in judgment on inverse condemnation
claim in district court [42 U.S.C.A. § 4654(c); Fed. R.
Civ. P. 58]

V. RELOCATION ASSISTANCE AND REAL
PROPERTY ACQUISITION PROCEEDINGS FOR
FEDERAL AND FEDERALLY ASSISTED
PROGRAMS

A. IN GENERAL

§ 13:148 General considerations
§ 13:149 Assurances by state agency; certification of state agency

CCCXXXV



§ 13:150
§13:151
§13:152
§ 13:153
§ 13:154
§13:155
§13:156
§ 13:157
§13:158
§ 13:159
§ 13:160
§13:161

B.
§13:162

§13:163

§ 13:164

§ 13:165

§ 13:166

§ 13:167

§ 13:168

§ 13:169

CCCXXXV1
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Relocation notices

Basic rights of persons to be displaced

Claims for relocation payments

Administrative review of payment claim by federal or state
agency with authority over program or project

Judicial review of relocation assistance claims

—Exhaustion of administrative remedies

Real property acquisition procedures

—Acquisition of buildings, structures, and improvements

Statutory bar upon judicial review of real property
acquisition practices under eminent domain; exception

Reimbursement of expenses incidental to title transfer

Reimbursement for certain litigation expenses

State aspects—Claims against state agencies

PROCEDURAL FORMS

Claim for moving and related expenses—Families and
individuals (HUD-40054) [42 U.S.C.A. § 4622; 49 C.F.R.
§§ 24.301, 24.302, 24.305]

Claim for actual reasonable moving and related expenses—
Businesses, nonprofit organizations, and farm operations
(HUD-40055) [42 U.S.C.A. § 4622; 49 C.F.R. §§ 24.303 to
24.305]

Claim for fixed payment in lieu of payment for actual
moving and related expenses—Businesses, nonprofit
organizations, and farm operations (HUD-40056) [42
U.S.C.A. §4622; 49 C.F.R. §§ 24.305, 24.306]

Claim for replacement housing payment for 180-day
homeowner (HUD-40057) [42 U.S.C.A. §§ 4623, 4626; 49
C.F.R. §§ 24.401, 24.403, 24.404]

Claim for rental assistance or down payment assistance
(HUD 40058) [42 U.S.C.A. §§ 4624, 4626; 49 C.F.R.

§§ 24.402, 24.403, 24.401]

Selection of most representative comparable replacement
dwelling—For purposes of computing replacement housing
payment (HUD 40061) [42 U.S.C.A. §§ 4623, 4624, 4626;
49 C.F.R. §§ 24.401 to 24.404]

Complaint—Class action by residents in slum clearance
area—To enjoin displacement until adequate relocation
facilities provided [28 U.S.C.A. § 1331, 42 U.S.C.A. §§ 1441
et seq., 4630; Fed. R. Civ. P. 8(a), 23, 65; 49 C.F.R. § 24.4]

Allegations in complaint—For relocation assistance and
services [42 U.S.C.A. §§ 4601 et seq.; Fed. R. Civ. P. 8(a);
49 C.F.R. Part 24]
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§ 13:170 —Unlawful failure to provide permanent replacement
housing [42 U.S.C.A. §§ 1441 et seq., 4601 et seq.; Fed. R.
Civ. P. 8(a); 49 C.F.R. Part 24]

§ 13:171 Defense in answer—In action to enjoin city from removing
temporary public housing—Housing shortage no longer
exists and temporary housing in danger of becoming slum
area [42 U.S.C.A. §§ 4601 et seq.; Fed. R. Civ. P. 8(c); 49
C.F.R. Part 24]

§ 13:172 Order—Denying motion to dismiss or for summary
judgment, but staying court proceedings pending
exhaustion of administrative appeals procedures [42
U.S.C.A. §§ 4601 et seq.; 49 C.F.R. § 24.10]

§ 13:173 —Granting plaintiffs’ motion for attorney’s fees in
replacement housing proceedings [42 U.S.C.A. §§ 4601 et
seq.; Fed. R. Civ. P. 7(b)]

§ 13:174 Motion—For award of condemnee’s attorney’s fees on denial
of government’s right to condemn [42 U.S.C.A.

§ 4654(a)(1)]

§ 13:175  Affidavit—Supporting condemnee’s right to recover
attorney’s fees on abandonment of condemnation
proceedings [42 U.S.C.A. § 4654(a)(2)]

§ 13:176  Order—Dismissing condemnation action and allowing
recovery of condemnee’s litigation expenses after
abandonment of proceeding [42 U.S.C.A. § 4654(a)(2); Fed.
R. Civ. P. 71.1()(1)(C)]

Table of Laws and Rules
Table of Cases
Correlation Table

Volume 6

CHAPTER 14. CONSUMER CREDIT
PROTECTION

I. TRUTH IN LENDING PROCEEDINGS
A. GENERAL CONSIDERATIONS

1. In General

§ 14:1  Truth in Lending Act, generally

§ 14:2 Administrative enforcement of Act—By the Federal Trade
Commission and the Bureau of Consumer Financial
Protection

CCCXXXVil



§ 14:3
§14:4

§ 14:5
§ 14:6

§ 14:7

§14:8

§14:9

§ 14:10
§14:11
§14:12
§14:13
§14:14
§ 14:15
§ 14:16
§14:17
§14:18
§14:19
§ 14:20
§14:21

§ 14:22
§ 14:23

§14:24

FeEDERAL PrROCEDURAL ForRMS

— —By other federal officers and agencies
Effect on state laws

2. Civil Actions Under 15 U.S.C.A. § 1640

Creditor liability, generally

Circumstances precluding creditor liability—Rectification of
error

—Unintentional violation resulting from a bona fide error
Right to a jury trial; survival of action

Election of remedies

Jurisdiction

Limitation of actions

—Tolling

Requisites for class action

Predominance of common questions of law or fact
Superiority of class action

Counterclaim and setoff by creditor

Evidence; burden of proof

Damages

—In class actions

Costs; attorney’s fees

—Amount of award

CREDIT TRANSACTIONS GENERALLY

1. Procedural Guide

Generally
Standing to sue

2. Procedural Forms

Complaint—Action by debtor for recovery of statutory
penalties and attorney’s fees—Violation by creditor of the
Truth in Lending Act and state law [15 U.S.C.A. §§ 1602,
1605(c), 1638, 1640; Fed. R. Civ. P. 8(a)]

§ 14:24.50 —Action by debtor for recovery of statutory penalties,

§ 14:25

cCexXXXviii

attorney’s fees, and right of rescission—Violation by
creditor of truth in Lending Act [15 U.S.C.A. §§ 1601,
1640, 1635; 12 C.F.R. pt. 226; 28 U.S.C.A. §§ 1331, 1337,
1367]

Complaint against credit-card issuer—Card sent by
mistake to third party who made unauthorized
purchases in the plaintiff’s name—Harassment and
impairment of the plaintiff’s credit rating
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§ 14:26
§ 14:27

§ 14:28

§ 14:29

§ 14:30

§ 14:31

§ 14:32

§14:33

§14:34
§ 14:35

§ 14:36

§ 14:37
§ 14:38
§ 14:39

§ 14:40

§ 14:41

Allegation in complaint—Class action—Designation of
parties [15 U.S.C.A. § 1640; Fed. R. Civ. P. 23]

— —Credit-card holders as class [15 U.S.C.A. § 1640; Fed.
R. Civ. P. 23]

Motion opposing class certification—Named plaintiffs
assert interests antagonistic to those of other putative
class members—No common issues relating to damages
[15 U.S.C.A. § 1640(a); Fed. R. Civ. P. 23(a)]

Affidavit in support of motion opposing class
certification—Named plaintiffs assert interests
antagonistic to those of other putative class members; no
common issues relating to damages [15 U.S.C.A.

§ 1640(a); Fed. R. Civ. P. 23(a)]

Affidavit in opposition to motion opposing class
certification and in support of cross-motion seeking class
certification as to liability issues only [15 U.S.C.A.

§ 1640(a)(2)(B); Fed. R. Civ. P. 23]

Averment in answer—Transaction exempt from
application of statute [15 U.S.C.A. § 1603; 12 C.F.R.

§ 226.3; Fed. R. Civ. P. 8(c)]

—Transaction exempt from application of statute—
Extension of credit for business, commercial, or
agricultural purposes [15 U.S.C.A. § 1603(1); 12 C.F.R.

§ 226.3(a); Fed. R. Civ. P. 8(c)]

— —Installment agreement for purchase of home fuels in
which no finance charge is imposed [12 C.F.R. § 226.3(e);
Fed. R. Civ. P. 8(c)]

— —Debtor not a “consumer” [15 U.S.C.A. § 1602(h); Fed.
R. Civ. P. 8(c)]

— —No finance charge imposed [15 U.S.C.A. §§ 1601 et
seq.; Fed. R. Civ. P. 8(c)]

—Defendant exempt from coverage of statute—Not a
“creditor” [15 U.S.C.A. § 1602(f); 12 C.F.R. § 226.2(a)(17);
Fed. R. Civ. P. 8(c)]

—Disclosure error timely corrected [15 U.S.C.A. § 1640(b);
Fed. R. Civ. P. 8(c)]

—Violation resulted from bona fide error [15 U.S.C.A.

§ 1640(c); Fed. R. Civ. P. 8(c)]

—Acts done in good faith in reliance on rules [15 U.S.C.A.
§ 1640(f); Fed. R. Civ. P. 8(c)]

—Acts done in good faith in reliance on interpretation of
the rule or regulation by a Federal Reserve System
official or employee [15 U.S.C.A. § 1640(f); Fed. R. Civ. P.
8(c)]

Motion and notice—For more definite statement of alleged

CCCXXXIX



§ 14:42

§ 14:43

§ 14:44

§ 14:45

§ 14:46

§ 14:47

§ 14:48

§ 14:49

§ 14:50

§ 14:51

§ 14:52

C.

§ 14:53
§ 14:54
§ 14:55
§ 14:56
§ 14:57

§ 14:58
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violations of statute [15 U.S.C.A. § 1640; Fed. R. Civ. P.
6, 12(e)]

Motion for summary judgment—For statutory damages
[15 U.S.C.A. § 1640; Fed. R. Civ. P. 56(c)]

Motion to dismiss—Class action not maintainable [15
U.S.C.A. § 1640; Fed. R. Civ. P. 23]

—State-regulated transaction exempt from federal statute
[15 U.S.C.A. § 1633; Fed. R. Civ. P. 8(c), 12(b)]

—Transaction exempt from coverage of statute—
Extension of credit for business, commercial, or
agricultural purposes [15 U.S.C.A. § 1603(1); Fed. R. Civ.
P. 8(c), 12(b)]

Motion to dismiss action with prejudice—Plaintiff’s cause
of action barred by statute of limitations [15 U.S.C.A.

§ 1640(e); Fed. R. Civ. P. 8(c), 12(b)]

Affidavit—By attorney in support of motion for more
definite statement of alleged violations of statute [15
U.S.C.A. § 1640; Fed. R. Civ. P. 6(c), 12(e)]

—By attorney in support of motion to dismiss—
Transaction exempt from coverage of statute—Extension
of credit for business, commercial, or agricultural
purposes [15 U.S.C.A. § 1603(1); Fed. R. Civ. P. 6(c),
12(b)]

— —Class action not superior to other available methods
for fair adjudication of controversy [15 U.S.C.A. § 1640;
Fed. R. Civ. P. 23]

Instruction to jury—Effect of unintentional violation of
Truth in Lending Act [15 U.S.C.A. § 1640(c); Fed. R. Civ.
P. 51]

Motion seeking award of attorney’s fees [15 U.S.C.A.

§ 1640(a)(3)]

Affidavit in support of motion seeking award of attorney’s

fees [15 U.S.C.A. § 1640(a)(3)]

CREDIT COSTS
1. Procedural Guide

Disclosure of finance charge and annual percentage rate
Items included in the finance charge

—Items excluded from finance charge

Annual percentage rate concept—Closed-end credit
—Open-end credit

2. Procedural Forms
Allegation in complaint—Failure to disclose entire amount of
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§ 14:69

§ 14:70
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finance charge [15 U.S.C.A. § 1605; 12 C.F.R. § 226.4; Fed.
R. Civ. P. 8(a)]

—Finance charge incorrectly computed—Prohibited offset by
creditor [15 U.S.C.A. § 1605; 12 C.F.R. § 226.4(f); Fed. R.
Civ. P. 8(a)]

—Incorrect determination of annual percentage rate—Closed-
end credit transaction [15 U.S.C.A. § 1606; 12 C.F.R.

§ 226.22; Fed. R. Civ. P. 8(a)]

DISCLOSURE REQUIREMENTS
1. Open-End Credit Transactions

a. Procedural Guide

Open-end consumer-credit transactions defined

Disclosure requirements prior to the establishment of an
open-end consumer-credit account

Disclosure requirements for active open-end consumer-
credit accounts

Administrative matters related to disclosure requirements
for open-end credit accounts

Form of disclosures

—Addition electronic disclosures

Model disclosure forms; effect of use

Checklist: Matters to be included in complaint for
violation of disclosure requirements in connection with
new account [ 15 U.S.C.A. § 1637; 12 C.F.R. § 226.6]

Checklist: Matters to be included in complaint for
violation of disclosure requirements in connection with
periodic statements [15 U.S.C.A. § 1637; 12 C.F.R. §§
226.5, 226.7, 226.8]

b. Procedural Forms

Complaint—Creditor’s failure to disclose finance charge [15
U.S.C.A. §§ 1637, 1640; 12 C.F.R. § 226.9(c); Fed. R. Civ. P.
8(a)]

—Creditor’s failure to make specific disclosures on opening
new account [15 U.S.C.A. §§ 1637(a), 1640; 12 C.F.R.

§ 226.6; Fed. R. Civ. P. 8(a)]

—~Creditor in an open-end transaction improperly made
disclosures applicable in a closed-end transaction [15
U.S.C.A. §1602(1)(3), 1637(a)(6); 12 C.F.R. §§ 226.5, 226.6]

—Creditor’s failure to make required disclosures in a periodic
statement [15 U.S.C.A. §§ 1637(b),1640; 12 C.F.R. §§ 226.7,
226.8; Fed. R. Civ. P. 8(a)l

ceexli



§ 14:73

§ 14:74

§ 14:75
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§ 14:84

§ 14:85
§ 14:86
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—Creditor’s failure to make required disclosures in a periodic
statement—Alternative form [15 U.S.C.A. §§ 1637(b), 1640;
12 C.F.R. §§ 226.7, 226.8; Fed. R. Civ. P. 8(a)]

—~Creditor’s failure to disclose the annual percentage rate in
a periodic statement—Where no interest rate yet applied
[15 U.S.C.A. §§ 1637(b)(6), 1640; 12 C.F.R. §§ 226.7,
226.14(c)(4); Fed. R. Civ. P. 8(a)]

Allegation in complaint—Creditor’s failure to timely disclose
change in terms [12 C.F.R. § 226.9(c); Fed. R. Civ. P. 8(a)]

—Creditor’s failure to make any disclosures on opening the
new account [15 U.S.C.A. § 1637; 12 C.F.R. §§ 226.5(b)(1),
226.6; Fed. R. Civ. P. 8(a)]

—Creditor’s failure to make disclosures in written statement
on opening the new account [12 C.F.R. §§ 226.5(b), 226.6;
Fed. R. Civ. P. 8(a)]

—Creditor’s refusal to permit the consumer to retain a copy
of the disclosure statement on opening the new account [12
C.F.R. § 226.5(a)(1); Fed. R. Civ. P. 8(a)]

—Creditor’s failure to disclose in a periodic statement the
finance charge resulting from more than one periodic rate
[12 C.F.R. § 226.7; Fed. R. Civ. P. 8(a)]

—Creditor’s failure to properly disclose the method of the
computing finance charge in a periodic statement [12 C.F.R.
§ 226.7(a)(5); Fed. R. Civ. P. 8(a)]

Stipulation—Action for the failure of the issuer of a credit
card to disclose the annual percentage rate where no
interest rate yet applied [12 C.F.R. § 226.2]

Averment in answer—Failure to disclose the crediting date
in a periodic statement did not result in late charges [12
C.F.R. § 226.7(a)(3); Fed. R. Civ. P. 8(c)]

—Information identifying the transaction not being available
for preparation of a periodic statement [12 C.F.R. § 226.8;
Fed. R. Civ. P. 8(c)]

—Reliance, in preparation of a periodic statement, on
information supplied by the seller [12 C.F.R. § 226.8(a); Fed.
R. Civ. P. 8(c)]

2. Closed-End Credit Transactions

a. Procedural Guide

Closed-end consumer-credit transactions defined
Disclosure, generally

—Disclosures required in closed-end consumer-credit
transactions

—Amount financed
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§ 14:88.50

§ 14:89
§ 14:90
§ 14:91

§ 14:91.50
§ 14:92
§ 14:93

§14:94

§ 14:95

§ 14:96

§ 14:97

§ 14:98

§ 14:99

§ 14:100
§ 14:101

§ 14:102

Disclosure, generally—Reset of hybrid adjustable rate
mortgages

Time of disclosure

Form of disclosure; oral disclosure

Specific violations and nonviolations of closed-end
disclosure requirements

Residential mortgages

Model forms

b. Procedural Forms

Complaint—Creditor’s failure to make required disclosures
in a closed-end credit transaction [15 U.S.C.A. §§ 1638(a),
1640; 12 C.F.R. § 226.18; Fed. R. Civ. P. 8(a)]

—Creditor’s failure to make required disclosures in
connection with a mail or telephone order [15 U.S.C.A.

§§ 1638(c), 1640; 12 C.F.R. § 226.17(g); Fed. R. Civ. P. 8(a)]

—Creditor’s failure to make required disclosures where
payment was in more than four installments [15 U.S.C.A.
§§ 1602(f), 1638, 1640; 12 C.F.R. §§ 226.2(a)(17), 226.18;
Fed. R. Civ. P. 8(a)]

—PFailure to provide copies of the retail installment contract
and security agreement—QOutrageous conduct including
false threats and criminal prosecution [15 U.S.C.A.

§§ 1638, 1640; 12 C.F.R. §§ 226.1 et seq.]

—~Class action—Against sole assignee of an installment
contract—Installment contract sold to assignee-
interlocking corporation at discount—Violation of
Regulation Z “Four Installment Rule”—Concealment of
finance charges required to be disclosed [15 U.S.C.A.

§ 1640(a)(1); 12 C.F.R. §§ 226.4(a), 226.17, 226.18; Fed. R.
Civ. P. 23]

—For statutory damages and attorney’s fees—Lender
extended credit without adequately disclosing the amount
of credit actually made available [15 U.S.C.A.

§§ 1638(a)(2)(A), 1640(a); 12 C.F.R. §§ 226.4(d), 226.18(n)]

—Concealed closed-end credit arrangement—Assignment of
installment note [15 U.S.C.A. §§ 1602(f), 1638, 1640; 12
C.F.R. §§ 226.2(a)(17), 226.18; Fed. R. Civ. P. 18(a)]

Allegation in complaint—Improper arrangement of
disclosures [12 C.F.R. § 226.17(a); Fed. R. Civ. P. 8(a)]

—Untimely disclosure in a transaction [15 U.S.C.A.

§ 1638(b); 12 C.F.R. § 226.17(b); Fed. R. Civ. P. 8(a)]

—Untimely disclosure in a transaction—Alternative form
[15 U.S.C.A. § 1638(b); 12 C.F.R. § 226.17(b); Fed. R. Civ.
P. 8(a)]
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§ 14:103 —Untimely disclosures in a telephone or mail transaction,
where basic information was not available to the consumer
in the creditor’s printed material [15 U.S.C.A. § 1638(c); 12
C.F.R. § 226.17(g); Fed. R. Civ. P. 8(a)]

§ 14:104 —Failure to disclose the demand provision and basis of
payment; mortgage with demand feature [12 C.F.R.
§ 226.18(1); Fed. R. Civ. P. 8(a)]

§ 14:105 —Failure to include a statement referring the consumer to
a contract document for pertinent information affecting the
transaction [12 C.F.R. § 226.18(p); Fed. R. Civ. P. 8(a)]

§ 14:106 —Failure to make required disclosures of the prospective
changes in interest rates [15 U.S.C.A. § 1638(a); 12 C.F.R.
§ 226.18(f); Fed. R. Civ. P. 8(a)]

§ 14:107  Allegations in Complaint—Creditor in a closed-end
transaction improperly engaged in loan-splitting [15
U.S.C.A. § 1601(a), 1638; 12 C.F.R. § 226.17]

§ 14:108 Averment in answer—No loan splitting—Creditor and
consumer contemplated separate transactions [15 U.S.C.A.
§ 1601(a), 1638; 12 C.F.R. § 226.17]

§ 14:109 —Adequate disclosure of payments in a demand loan
transaction where the alternative maturity date was not
specified [12 C.F.R. §§ 226.17(c)(5), 226.18(g)(1); Fed. R.
Civ. P. 8(c)]

§ 14:110 —Disclosure error was timely corrected [15 U.S.C.A.
§ 1640(b); Fed. R. Civ. P. 8(c)]

§ 14:111 —Rescission claim time-barred—Failure to assert the claim
within three years [15 U.S.C.A. § 1635(f); 12 C.F.R.
§ 226.15]

§ 14:112 Motion and notice—For summary judgment—By plaintiff—
Failure of defendant to make required disclosures in a
credit sale payable in more than four installments [15
U.S.C.A. §1638; 12 C.F.R. §§ 226.2(a)(17), 226.18; Fed. R.
Civ. P. 56]

§ 14:113 Motion—For summary judgment—By defendant—Time of
disclosure in compliance with requirements [15 U.S.C.A.
§ 1638; 12 C.F.R. §§ 226.17(b), 226.18; Fed. R. Civ. P. 56]

§ 14:114 Affidavit—In support of motion for summary judgment—
Time of disclosure in compliance with requirements [15
U.S.C.A. §1638; 12 C.F.R. §§ 226.17(b), 226.18; Fed. R.
Civ. P. 6(c), 56]

§ 14:115 —In support of motion to dismiss action for failure to state
claim for relief—Unambiguous disclosure of the
computation method of the prepayment clause [12 C.F.R.
§ 226.18(k)(1); Fed. R. Civ. P. 6(c), 12(b)]

§ 14:116  Instruction to jury—Timing of disclosures in a series of

ceexliv
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transactions—Determination of the sequence of purchases
[15 U.S.C.A. §1638(d); 12 C.F.R. § 226.17(h); Fed. R. Civ.
P. 51]

E. RESCISSION OF CREDIT TRANSACTIONS

1. Procedural Guide

§ 14:117 Right of rescission

§ 14:118 Definitions—Security interest; material disclosures

§ 14:119 Expiration of right to rescind

§ 14:120 Disclosures; notice of right to rescind

§ 14:121 Effect of rescission

§ 14:122 Election of remedies

§ 14:123  Survival of action

§ 14:124  Statute of limitations; class actions; attorney’s fees

§ 14:125 Checklist: Matters that should be contained in complaint for
creditor’s refusal to return plaintiff’s down payment,
earnest money, or other payment after plaintiff’s timely
rescission of transaction

2. Procedural Forms

a. Notice of Rescission; Complaints

§ 14:126  Notice—Of intention to rescind a transaction involving
security interest in real property [15 U.S.C.A. § 1635(a); 12
C.F.R. §§226.15, 226.23]

§ 14:127 Complaint—For recovery of down payment, earnest money,
or the like—After rescission of the transaction by the
plaintiff [15 U.S.C.A. §§ 1635, 1640, 28 U.S.C.A. § 1337; 12
C.F.R. § 226.23; Fed. R. Civ. P. 8(a)]

§ 14:128 —To rescind mortgage loan transaction—Improper
disclosure of multiple brokers’ commissions charged for
negotiating the loan [15 U.S.C.A. §§ 1635, 1638, 1640; 12
C.F.R. §§ 226.17, 226.18, 226.23; Fed. R. Civ. P. 8(a)]

§ 14:129 Allegation in complaint—To rescind closed-end consumer-
credit transaction—Failure to disclose right of rescission
[15 U.S.C.A. § 1635(a); 12 C.F.R. § 226.23; Fed. R. Civ. P.
8(a)]

§ 14:130 —Inaccurate disclosure of the date by which the customer
could rescind the transaction [12 C.F.R. § 226.23(a); Fed.
R. Civ. P. 8(a)]

§ 14:131 —Disclosure informing the customer of his or her right to
rescind [12 C.F.R. § 226.23(b); Fed. R. Civ. P. 8(a)]

§ 14:132 —Improper form of disclosure of right to rescind [15
U.S.C.A. §1635(a); 12 C.F.R. § 226.23(b); Fed R Civ P Rule
8(a)]
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§14:141
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§ 14:144
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—PFailure to provide the customer with the form to exercise
right of rescission [12 C.F.R. § 226.23(b)(3); Fed. R. Civ. P.
8(a)l

—Right of recovery of down payment after rescission of
refinanced transaction [15 U.S.C.A. § 1635(a); 12 C.F.R.

§ 226.23; Fed. R. Civ. P. 8(a)]

—Creditor’s performance of acts before the expiration of the
time for rescission [15 U.S.C.A. § 1635(a); 12 C.F.R.

§ 226.23(a), (¢); Fed. R. Civ. P. 8(a)]

—Waiver of the right to rescind not being effective [12
C.F.R. § 226.23(e); Fed. R. Civ. P. 8(a)]

—Invalidity of waiver of right of rescission not signed by all
joint owners [12 C.F.R. § 226.23(e); Fed. R. Civ. P. 8(a)]

—Credit transaction rescindable despite the creditor’s
waiver of security interests [15 U.S.C.A. § 1635(a); 12
C.F.R. § 226.23(a); Fed. R. Civ. P. 8(a)]

b. Subsequent Pleadings

Averment in answer—Invalidity of notice of rescission [15
U.S.C.A. § 1635(a); Fed. R. Civ. P. 8(c)]

—Debtor lacking right to rescind where the transaction
involved refinancing of existing debt [15 U.S.C.A.

§ 1635(a); 12 C.F.R. § 226.23(f)(2); Fed. R. Civ. P. 8(c)]

—Averment in answer—Customer waived right to rescind
[15 U.S.C.A. § 1635(a); 12 C.F.R. §§ 226.15(e), 226.23(e);
Fed. R. Civ. P. 8(c)]

—Rescission provisions not applicable—Exempt transaction
[15 U.S.C.A. § 1635(a); 12 C.F.R. §§ 226.15(a), (),
226.23(a), (f); Fed. R. Civ. P. 8(c)]

—Rescission of transaction as election of remedies [15
U.S.C.A. § 1635(a); 12 C.F.R. §§ 226.15(d)(1), 226.23(d)(1);
Fed. R. Civ. P. 8(c)]

—Invalidity of rescission regulation promulgated under the
Truth in Lending Act [Fed. R. Civ. P. 8(c)]

—In action by creditor for recovery of property delivered to
customer—Failure of creditor to take possession of
property after rescission and tender [15 U.S.C.A. § 1635;
12 C.F.R. §§ 226.15, 226.23; Fed. R. Civ. P. 8(c)]

—In action by creditor for finance charge—Customer not
liable after timely rescission [15 U.S.C.A. § 1635(a), (b); 12
C.F.R. §§226.15(d), 226.23(d); Fed. R. Civ. P. 8(c)]

Counterclaim—Customer’s refusal to return property
following rescission [15 U.S.C.A. § 1635; 12 C.F.R.

§ 226.23; Fed. R. Civ. P. 13]

Instruction to jury—In action involving disclosure of right to
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rescind credit transaction—Rebuttable presumption of
delivery of disclosure [15 U.S.C.A. § 1635(a), (c); Fed. R.
Civ. P. 51]

F. LIMITED LIABILITY FOR UNAUTHORIZED
USE OF CREDIT CARD

1. Procedural Guide

§ 14:149 Cardholder liability

§ 14:150 Contents and sufficiency of notice—By issuer to cardholder

§ 14:151 —By cardholder to issuer

§ 14:152  Voluntarily transferred credit cards; implied and apparent
authority

§ 14:153 Burden of proof

2. Procedural Forms

§ 14:154 Averment in answer—Defense to suit for collection of credit-
card liability—WTritten notification of lost or stolen credit
card [15 U.S.C.A. § 1643; 12 C.F.R. § 226.12; Fed. R. Civ.
P. 8(c)

§ 14:155 — —Unauthorized use of credit card—Failure to comply
with statutory requirements [15 U.S.C.A. § 1643; 12 C.F.R.
§ 226.12(b); Fed. R. Civ. P. 8(c)]

§ 14:156 — — —Card not accepted by defendant [15 U.S.C.A. § 1643;
12 C.F.R. § 226.12(a); Fed. R. Civ. P. 8(c)]

§ 14:157 — — —Liability limited to statutory dollar amount [15
U.S.C.A. §1643; 12 C.F.R. § 226.12(a)(1); Fed. R. Civ. P.
8(c)]

G. CREDIT BILLING

1. Procedural Guide

§ 14:158 The Fair Credit Billing Act, generally

§ 14:159  Credit card transactions

§ 14:160  Credit-card holder’s claims and defenses against card issuer

§ 14:161 Relation of the Fair Credit Billing Act to the Electronic
Fund Transfer Act and Regulation E

2. Procedural Forms

§ 14:162 Complaint—By cardholder against issuer—Creditor’s failure
to correct billing error after inquiry by cardholder [15
U.S.C.A. §1666(a)(B)(i1); 12 C.F.R. § 226.13; Fed. R. Civ. P.
8(a)]

§ 14:163 —Creditor’s failure to make required disclosures in the
periodic statement
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§ 14:165

§ 14:166

§ 14:167

§ 14:168

§ 14:169

§ 14:170

H.

§14:171
§14:172
§14:173
§14:174
§ 14:175

§ 14:176

§ 14:177
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Allegation in complaint—Creditor’s failure to furnish a
statement regarding the right to dispute billing errors [15
U.S.C.A. §1637(a)(7); 12 C.F.R. § 226.6; Fed. R. Civ. P.
8(a)]

—Creditor’s wrongful reporting of a disputed amount as
being delinquent [15 U.S.C.A. § 1666a(a); 12 C.F.R.

§ 226.13(d)(2); Fed. R. Civ. P. 8(a)]

—Improper imposition of a finance charge by the creditor
[15 U.S.C.A. § 1666b(a); 12 C.F.R. §§ 226.5(b)(2), 226.13(d);
Fed. R. Civ. P. 8(a)]

—PFailure of the credit-card issuer to credit the customer’s
account on receipt of the refund statement [15 U.S.C.A.

§ 1666¢e; 12 C.F.R. § 226.12(e)(2); Fed. R. Civ. P. 8(a)l

—Wrongful offset of credit-card account with checking or
savings account funds [15 U.S.C.A. § 1666h(a); 12 C.F.R.
§ 226.12(d); Fed. R. Civ. P. 8(a)]

Averment in answer—Report of delinquency of the
customer’s disputed account made in compliance with
requirements of the Fair Credit Billing Act [15 U.S.C.A.

§ 1666a(b); 12 C.F.R. § 226.13(d)(2); Fed. R. Civ. P. 8(c)]

—~Credit-card issuer not subject to claims and defenses of
the cardholder against the merchant; the transaction
occurred outside the specified geographical area [15
U.S.C.A. §1666i(a); 12 C.F.R. § 226.12(c)(3); Fed. R. Civ. P.
8(c)]

EXTORTIONATE EXTENSIONS OF CREDIT
1. Procedural Guide

Extortionate extensions of credit, generally

Evidence of extortionate credit transactions

State aspects

Checklist: Matters that should be contained in an answer in
a civil action on a debt that the defendant claims was an
extortionate credit transaction

2. Procedural Forms

Answer—Defense—Debt not enforceable—Extortionate
extension of credit [18 U.S.C.A. § 892(b); Fed. R. Civ. P.
8(c)]

Averment in answer—Debt not enforceable—Extortionate
extension of credit [18 U.S.C.A. § 892(b)(3); Fed. R. Civ. P.
8(c)]

Reply—Allegation—Transaction not extortionate [18
U.S.C.A. § 892]
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§ 14:178

Instruction to jury—Presumption of extortionate credit [18
U.S.C.A. § 892(b); Fed. R. Civ. P. 51]

II. EQUAL CREDIT OPPORTUNITY
PROCEEDINGS

A.

§ 14:179
§ 14:180
§ 14:181
§ 14:182
§ 14:183
§14:184
§ 14:185

§ 14:186

§ 14:187
§ 14:188
§ 14:189
§ 14:190
§14:191
§ 14:192
§ 14:193
§14:194
§ 14:195
§ 14:196
§ 14:197
§ 14:198

B.
§ 14:199

§ 14:200

§ 14:201

PROCEDURAL GUIDE

1. In General

The Equal Credit Opportunity Act, generally

Coverage of the Equal Credit Opportunity Act

Prohibited discrimination

Permissible inquiries

Privileged information

When credit may be refused

Notification of action on application; reasons for adverse
action

State aspects

2. Private Actions to Enforce Equal Credit
Opportunity Act

Civil liability, generally

Jurisdiction; limitation of actions

Right to a jury trial

Actions maintainable; parties; standing to bring action
Standing

Ripeness

Avoidance of liability; acts done in good faith
Evidence; burden of proof

Damages

—Punitive damages

Equitable and declaratory relief

Costs; attorney’s fees

PROCEDURAL FORMS

Complaint—Failure of the defendant to make required
disclosures [15 U.S.C.A. § 1691e(f); 12 C.F.R. §§ 202.9(a)(2),
12 C.F.R. § 202.9(b); Fed. R. Civ. P. 8(a)]

—Improper requirement of the signature of the applicant’s
spouse on a loan application [15 U.S.C.A. § 1691(a); 12
C.F.R. §202.7(d)(1); Fed. R. Civ. P. 8(a)l

—By applicant against the credit-card issuer—Damages for
discriminatory refusal to issue a credit card [15 U.S.C.A.
§§ 1691, 1691e; Fed. R. Civ. P. 8(a)]

ceexlix



§ 14:202

§ 14:203

§ 14:204

§ 14:205

§ 14:206

§ 14:207

§ 14:208

§ 14:209

§ 14:210

§ 14:211

§ 14:212

§ 14:213

§ 14:214
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— —Damages for discriminatory refusal to issue a credit
card based on the applicant’s unmarried status [15
U.S.C.A. §§ 1691, 1691e; Fed. R. Civ. P. 8(a)]

—By the cardholder against the credit-card issuer—
Revocation of the surviving spouse’s credit card on the
death of the spouse [15 U.S.C.A. §§ 1691, 1691e; 12 C.F.R.
§ 202.7(c); Fed. R. Civ. P. 8(a)]

Allegation in complaint—Improper requirement of
information regarding former spouse [15 U.S.C.A. § 1691e;
12 C.F.R. § 202.5(c); Fed. R. Civ. P. 8(a)]

—Improper inquiry as to, and consideration of, childbearing
intentions [15 U.S.C.A. § 1691e; 12 C.F.R. § 202.5(d)(3);
Fed. R. Civ. P. 8(a)]

—Improper combining of accounts to determine finance
charges and loan limits [15 U.S.C.A. § 1691e; 12 C.F.R.

§ 202.11(c); Fed. R. Civ. P. 8(a)]

Averment in answer—Acts done in good faith in compliance
with the rule, regulation, or interpretation of Bureau or
interpretation or approval by an official or employee of the
Federal Reserve System duly authorized by Bureau [15
U.S.C.A. section 1691e(e); Fed. R. Civ. P. 8(c)]

—Spouse’s signature required only to free collateral or
inchoate interest, not as a cosigner for creditworthy loan
applicant [15 U.S.C.A. § 1691d(a); 12 C.F.R. § 202.7(d)(4);
Fed. R. Civ. P. 8(c)]

Motion for protective order—Privileged information—
Otherwise inappropriate inquiries made as part of self-test
[15 U.S.C.A. section 1691c-1]

Affidavit of the defendant in support of motion for protective
order—Privileged information—Otherwise inappropriate
inquiries made as part of self-test [15 U.S.C.A. section
1691c-1]

Attorney’s affidavit in support of motion for protective
order—Privileged information—Otherwise inappropriate
inquiries made as part of self-test [15 U.S.C.A. section
1691c-1]

Motion for protective order limiting disclosure of results of
self-test—Privileged information—Results of self-test used
in connection with setting penalty or remedy [15 U.S.C.A.
section 1691c-1]

Attorney’s affidavit in support of motion for protective order
limiting disclosure of results of self-test—Privileged
information—Results of self-test used in connection with
setting penalty or remedy [15 U.S.C.A. section 1691c-1]

Averment in answer—Defense—Applicant’s poor credit
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history, not a discriminatory reason, was grounds for
credit denial [15 U.S.C.A. section 1691]

§ 14:215 Allegation in complaint—Continuing violations serve to toll
statute of limitations [15 U.S.C.A. section 1691e(f)]

§ 14:216  Averment in answer—Defense—Statute of limitations
triggered by awareness of adverse action [15 U.S.C.A.
section 1691e(f)]

§ 14:217 Attorney’s affidavit in support of motion for partial
summary judgment—Direct evidence of discrimination [15
U.S.C.A. section 1691(a)]

§ 14:218 Motion and notice—To dismiss credit applicant’s class
action [Fed. R. Civ. P. 6(c), 12(b), 23, 41(b)]

ITI. FAIR CREDIT REPORTING PROCEEDINGS
A. GENERAL CONSIDERATIONS
1. Procedural Guide

a. In General

§ 14:219 The Fair Credit Reporting Act, generally

§ 14:220  Credit reporting procedures; consumer reports and
investigative consumer reports

§ 14:221 State aspects

§ 14:222 Limitation of actions

§ 14:223 Standing; jurisdiction

§ 14:224 Prima facie case; questions of fact

§ 14:225 —Removal of actions

b. Civil Liability for Negligent
Noncompliance

§ 14:226  Generally

§ 14:227 What constitutes negligence

§ 14:228 Evidence; questions of fact

§ 14:229 Burden of proof

§ 14:230 Remedies; damages, costs, and attorney’s fees

c. Civil Liability for Willful Noncompliance

§ 14:231 Generally
§ 14:232 What constitutes willful noncompliance
§ 14:233 Remedies; damages, costs, and attorney’s fees

2. Procedural Forms

§ 14:234  Complaint, petition, or declaration—Against consumer-
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B.

§ 14:235
§ 14:236

§ 14:237

§ 14:238

§ 14:239

§ 14:240
§ 14:241

§ 14:242

§ 14:243

§ 14:244

§ 14:245

§ 14:246

§ 14:247

§ 14:248
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reporting agency—For negligent noncompliance with the
Fair Credit Reporting Act

DISCLOSURE BY REPORTING AGENCY
1. Procedural Guide

Disclosure requirements, generally
Checklist: Matters to be included in complaint for damages
for willful violation of disclosure requirements

2. Procedural Forms

Complaint—Against consumer-reporting agency—For willful
violation of disclosure requirements [15 U.S.C.A. §§ 1681g,
1681n, 1681p; Fed. R. Civ. P. 8(a)]

—Against the consumer-reporting agency—For negligent
noncompliance with the Fair Credit Reporting Act [15
U.S.C.A. §§ 1681(b), 16810, 1681p; Fed. R. Civ. P. 8(a)]

Allegation in complaint—Failure of the reporting agency to
disclose information in files [15 U.S.C.A. § 1681g(a)(1);
Fed. R. Civ. P. 8(a)]

—Refusal of the reporting agency to disclose sources of
information [15 U.S.C.A. § 1681g(a)(2); Fed. R. Civ. P. 8(a)]

—Failure to disclose preparation of investigative consumer
report [15 U.S.C.A. § 1681d; Fed. R. Civ. P. 8(a)]

—PFailure to disclose the consumer’s right to request
additional disclosures in an investigative consumer report
[15 U.S.C.A. § 1681d; Fed. R. Civ. P. 8(a)]

—Refusal of the reporting agency to disclose the recipients
of consumer reports [15 U.S.C.A. § 1681g(a)(3); Fed. R. Civ.
P. 8(a)l

—PFailure of the reporting agency to make disclosures on
request and personal appearance of consumer [15 U.S.C.A.
§ 1681h(b)(1); Fed. R. Civ. P. 8(a)]

—PFailure of the reporting agency to make disclosures by
telephone request of consumer [15 U.S.C.A. § 1681h(b)(2);
Fed. R. Civ. P. 8(a)]

—Refusal of the reporting agency to allow another person to
be present during disclosure to the consumer [15 U.S.C.A.
§ 1681h(d); Fed. R. Civ. P. 8(a)]

—PFailure of the reporting agency to provide trained
personnel to explain consumer information in files [15
U.S.C.A. § 1681h(c); Fed. R. Civ. P. 8(a)]

—Improper charge by the reporting agency for disclosure or
report of deletion of information [15 U.S.C.A. § 1681j; Fed.
R. Civ. P. 8(a)]
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§ 14:249

§ 14:250

§ 14:251

§ 14:252

§ 14:253

§ 14:254

§ 14:255

C.

§ 14:256

§ 14:257

§ 14:258
§ 14:259
§ 14:260
§ 14:261
§ 14:262
§ 14:263

§ 14:264

—Timeliness of action where the defendant’s
misrepresentation was willful [15 U.S.C.A. § 1681p; Fed.
R. Civ. P. 8(a)]

Averment in answer—Defense—Misrepresentation was not
willful—Discovery rule does not operate to toll statute of
limitations [15 U.S.C.A. § 1691e(f)]

—Reporting agency’s information received or reports
furnished prior to effective date of statute [15 U.S.C.A.

§ 1681g(b); Fed. R. Civ. P. 8(c)]

—Reasonable procedures maintained to assure compliance
with disclosure requirements [15 U.S.C.A. §§ 1681d, 1681e;
Fed. R. Civ. P. 8(c)]

—Consumer notified by reporting agency of use of public-
record information for employment purposes [15 U.S.C.A.
§ 1681k(1); Fed. R. Civ. P. 8(c)]

—Reporting agency’s charge for disclosure permissible;
consumer’s request untimely [15 U.S.C.A. § 1681j; Fed. R.
Civ. P. 8(c)]

Allegation in complaint—Duty of the reporting agency to
prevent subsequent reporting of inaccurate information [15
U.S.C.A. section 1681i]

LIMITATIONS ON CREDIT REPORTING

1. Procedural Guide

Generally
2. Procedural Forms

Complaint—Use of a consumer report for an improper
purpose—Violation of the Fair Credit Reporting Act [15
U.S.C.A. §§ 1681b, 1681e, 1681p; Fed. R. Civ. P. 8(a)]

—Report of prohibited information—Charged-off debt listed
[15 U.S.C.A. §§ 1681c, 1681e, 1681n, 16810, 1681p]

Allegation in complaint—Report for improper purpose [15
U.S.C.A. §§ 1681b, 1681e; Fed. R. Civ. P. 8(a)]

—Report of prohibited information—Bankruptcy [15
U.S.C.A. § 1681c(a)(1); Fed. R. Civ. P. 8(a)]

— —Suit or judgment [15 U.S.C.A. § 1681c(a)(2); Fed. R.
Civ. P. 8(a)]

— —Paid tax lien [15 U.S.C.A. § 1681c(a)(3); Fed. R. Civ. P.
8(a)]

— —Account placed for collection or charged to profit and
loss [15 U.S.C.A. § 1681c(a)(4); Fed. R. Civ. P. 8(a)]

— —Criminal record [15 U.S.C.A. § 1681c(a)(5); Fed. R. Civ.
P. 8(a)]
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§ 14:265 —Failure to make reasonable effort to verify identity of
prospective user [15 U.S.C.A. § 1681e; Fed. R. Civ. P. 8(a)]

§ 14:266 —Wrongful disclosure to governmental agency [15 U.S.C.A.
§ 1681f; Fed. R. Civ. P. 8(a)]

§ 14:267 Averment in answer—Exception to prohibition on obsolete
information [15 U.S.C.A. § 1681c; Fed. R. Civ. P. 8(c)]

§ 14:268 —Investigative consumer report to be used for employment

purposes for which the plaintiff had not applied [15
U.S.C.A. §1681d; Fed. R. Civ. P. 8(c)]

D. DISPUTED REPORTS

1. Procedural Guide

§ 14:269 Disputed reports, generally

§ 14:270 Requirement of reasonable reinvestigation

§ 14:271  Procedural considerations; limitation of actions

§ 14:272  Checklist: Matters to be included in a complaint to recover
damages for a consumer-reporting agency’s negligent
failure to correct erroneous information in a consumer’s file

2. Procedural Forms

§ 14:273 Complaint—Against consumer-reporting agency—Negligent
failure to correct errors in file [15 U.S.C.A. §§ 1681i, 1681p;
Fed. R. Civ. P. 8(a)]

§ 14:274  Allegation in complaint—Failure to follow reasonable
procedures to maintain accuracy [15 U.S.C.A. § 1681e(b);
Fed. R. Civ. P. 8(a)]

§ 14:275 —Failure to reinvestigate on consumer’s request [15
U.S.C.A. § 1681i(a); Fed. R. Civ. P. 8(a)]

§ 14:276 —Failure to delete information found to be inaccurate,
incomplete, or unverified [15 U.S.C.A. § 1681i(a); Fed. R.
Civ. P. 8(a)]

§ 14:277 —Failure to include statement of dispute with consumer
reports [15 U.S.C.A. § 1681i(c); Fed. R. Civ. P. 8(a)]

§ 14:278 —Failure to disclose consumer’s right to make request for

notification to users of inaccurate reports [15 U.S.C.A.
§ 1681i(d); Fed. R. Civ. P. 8(a)]

§ 14:279 —Failure to notify users of deletion of information from file
[15 U.S.C.A. § 1681i(d); Fed. R. Civ. P. 8(a)]
§ 14:280 —Improper charge for notification of deletion of inaccurate

information [15 U.S.C.A. § 1681j; Fed. R. Civ. P. 8(a)]
§ 14:281 —Incorrect public record information [15 U.S.C.A. § 1681k;
Fed. R. Civ. P. 8(a)]

§ 14:282 —Adverse information in investigative consumer report not
verified [15 U.S.C.A. § 1681]; Fed. R. Civ. P. 8(a)]
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§ 14:283 Averment in answer—Strict procedures maintained to
insure accuracy of public information [15 U.S.C.A.
§ 1681k(2); Fed. R. Civ. P. 8(¢)]

§ 14:284 —Public-record information reported according to status at
the time of the report [15 U.S.C.A. § 1681k(2); Fed. R. Civ.
P. 8(c)]

§ 14:285 —Verification of adverse information not required—

Received within three months of the report [15 U.S.C.A.
§ 1681l; Fed. R. Civ. P. 8(¢)]

E. REQUIREMENTS IMPOSED ON USERS OF
REPORTS

1. Procedural Guide
§ 14:286  Requirements, generally

2. Procedural Forms

§ 14:287 Complaint—Against franchisee and agent of franchisee—
Negligence in refusing to honor credit card—Damages for
mental suffering and physical injury [15 U.S.C.A.

§8§ 1681m, 1681n, 16810; Fed. R. Civ. P. 8(a)]

§ 14:288  Allegation in complaint—Refusal of user of consumer report
to disclose source of adverse information [15 U.S.C.A.
§ 1681m(a); Fed. R. Civ. P. 8(a)]

§ 14:289 —Failure to disclose nature of information from source
other than consumer-reporting agency [15 U.S.C.A.
§ 1681m(b); Fed. R. Civ. P. 8(a)]

§ 14:290 —Failure to disclose nature of information from source
other than reporting agency—Allegation on information
and belief [15 U.S.C.A. § 1681m(b); Fed. R. Civ. P. 8(a)]

§ 14:291 —Failure of the person procuring investigative consumer
report to disclose the preparation of the report [15
U.S.C.A. § 1681d; Fed. R. Civ. P. 8(a)]

§ 14:292 —Failure of the person procuring investigative consumer
report to disclose the consumer’s right to request

disclosure of the nature and scope of the investigation [15
U.S.C.A. § 1681d; Fed. R. Civ. P. 8(a)]

§ 14:293 Averment in answer—Reasonable procedures maintained to
assure compliance with requirements on user of report [15
U.S.C.A. § 1681m(c); Fed. R. Civ. P. 8(c)]

§ 14:294 —Reasonable procedures maintained to assure compliance
with disclosure requirements for procurers of investigative
consumer reports [15 U.S.C.A. § 1681d(c); Fed. R. Civ. P.
8(c)]
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IV. GARNISHMENT PROTECTION PROCEEDINGS

A.

§ 14:295
§ 14:296
§ 14:297
§ 14:298
§ 14:299

B.
§ 14:300

§ 14:301

§ 14:302

§ 14:303

PROCEDURAL GUIDE

Restrictions on garnishment, generally

Definitions; earnings; disposable earnings

Discharge from employment as a result of garnishment
State aspects

Enforcement by the Secretary of Labor; private action

PROCEDURAL FORMS

Garnishment proceeding—Answer by principal defendant—
Excessive wage garnishment [15 U.S.C.A. § 1673; Fed. R.
Civ. P. 64]

—DMotion to restrict writ of garnishment [15 U.S.C.A.

§ 1673; Fed. R. Civ. P. 7(b), 64]

—Affidavit in support of motion to discharge or restrict writ
of garnishment—Excessive garnishment of disposable
earnings [15 U.S.C.A. § 1673; Fed. R. Civ. P. 64]

Allegation in complaint—Garnishment resulting in
termination from employment [15 U.S.C.A. § 1674]

V. ELECTRONIC FUND TRANSFER
PROCEEDINGS

A.

§ 14:304
§ 14:305
§ 14:306
§ 14:307
§ 14:308

B.
§ 14:309

§ 14:310

§ 14:311

ceelvi

PROCEDURAL GUIDE

Electronic fund transfer proceedings, generally

Legislative intent; definitions

Civil action against financial institution

—Damages, costs, and attorney’s fees

Defense of act done in conformity with the official staff
interpretation of regulation

PROCEDURAL FORMS

Complaint—By depositor against bank—To recover for
unauthorized withdrawals made with computer-access card
[15 U.S.C.A. § 1693m; 12 C.F.R. Part 205]

Averment in answer—Violation resulted from bona fide
error [15 U.S.C.A. § 1693m(c); Fed. R. Civ. P. 8(c)]

—Acts done in good faith in compliance with rule,
regulation, or interpretation of Bureau or approval by duly
authorized official or employee of the Federal Reserve
System [15 U.S.C.A. § 1693m(d)(1); Fed. R. Civ. P. 8(c)]
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§ 14:312  Attorney’s affidavit in support of motion for summary
judgment—Human involvement removes transaction from
the Electronic Funds Transfer Act [15 U.S.C.A. § 1693a]

VI. PROCEEDINGS TO PROTECT FINANCIAL
PRIVACY

A. PROCEDURAL GUIDE

§ 14:313  Right to the Financial Privacy Act, generally
§ 14:314  Subpoenas and summonses

§ 14:315 Notice requirements

§ 14:316  Objections to subpoenas

§ 14:317 Search warrants

§ 14:318 Formal written request

§ 14:319 Delayed notice

§ 14:320 Customer challenge provisions

§ 14:321  Jurisdiction; limitation of actions

§ 14:322  Civil penalties; damages, costs, and attorney’s fees
§ 14:323  Injunctive relief; costs and attorney’s fees

§ 14:324  Exclusivity of remedies

§ 14:325  Appeal

B. PROCEDURAL FORMS

§ 14:326  Motion and notice—By customer of national bank—To
quash subpoena for financial records of bank [12 U.S.C.A.
§ 3410]

§ 14:327 Affidavit—By customer of national bank—In support of
motion to quash subpoena for records of bank [12 U.S.C.A.
§ 3410]

CHAPTER 15. CONSUMER PRODUCT
SAFETY

I. GENERAL CONSIDERATIONS

§ 15:1 Consumer Product Safety Act and Commission, generally
§ 15:2 What is a consumer product

§ 15:3 Persons covered

§15:4 Prohibited acts; enforcement provisions

§ 15:5 Private right of action

§ 15:5.,50 State attorney general enforcement
§ 15:5.60 Whistleblower protection
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II. RULEMAKING PROCEEDINGS
A. CONSUMER PRODUCT-SAFETY RULES

1. Procedural Guide

a. In General

§ 15:6 What constitutes a rule or standard

§ 15:7
§ 15:8
§ 15:9
§ 15:10

§15:11
§ 15:12

§15:13
§15:14

§ 15:15
§ 15:16

§ 15:17

§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:25
§ 15:26

§ 15:27
§ 15:28
§ 15:29
§ 15:30

ceclviii

b. CPSC Proceedings to Develop Rules

Commencement of proceeding to develop rule; notice

Required considerations in promulgating rules

—Setting effective date of rule or standard

Opportunity for oral presentation of data, views, or
arguments; notice

—Conduct of oral presentation

CPSC contribution to costs of participants in development of
safety standards; determination of likeliness to result in
more satisfactory standard

—Who may receive contribution

—Information required in request for contribution; voucher
for payment

—What costs are compensable

Termination of proceedings based upon voluntary standard;
notice

—Opportunity for submission of written comments

c. Petition to Issue, Amend, or Revoke Rule
or Standard

Generally

Who may file

Place and time of filing a petition

Required and recommended contents for petitions
Statement in support of or in opposition to petitions
Determination that the petition will be considered

Public hearings on petitions

Factors the CPSC considers in granting or denying petitions
Granting or denial of petitions

d. Judicial Review

Generally

Petition for review; filing the record
Standard of review; substantial-evidence test
Relief; costs and attorney’s fees
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§15:31

Review by the United States Supreme Court

§ 15:31.50 Expedited judicial review

§ 15:32

§15:33

§ 15:34

§ 15:35

§ 15:36

§ 15:37

§ 15:38

§ 15:39
§ 15:40

§15:41

§ 15:42

§15:43

§ 15:44

2. Procedural Forms

a. Commencement of Proceeding

Petition to CPSC—To commence proceeding to issue a
consumer product safety standard [15 U.S.C.A. 2056(a),
2058; 16 C.F.R. § 1051.5]

—To commence proceeding to amend an existing consumer
product safety standard [15 U.S.C.A. 2058(h); 16 C.F.R.

§ 1051.5]

—To commence proceeding to revoke an existing consumer
product safety standard [15 U.S.C.A. 2058(h); 16 C.F.R.

§ 1051.5]

—To promulgate rule declaring specified product a banned
hazardous product [15 U.S.C.A. 2057; 16 C.F.R. § 1051.5]

Statement in opposition to petition seeking product-safety
rule [16 C.F.R. § 1051.7]

b. Submission of Comments or Existing
Standard; Statement of Intention to
Develop Standard

Comments submitted in response to CPSC advance notice of
proposed rulemaking [15 U.S.C.A. 2058(a)(4)]

Comments submitted in response to CPSC advance notice of
proposed rulemaking—Another form [15 U.S.C.A.
2058(a)(4)]

Submission of existing standard as proposed consumer
product safety standard [15 U.S.C.A. 2058(a)(5)]

Statement of intention to develop proposed voluntary
consumer product safety standard [15 U.S.C.A. 2058(a)(6)]

Application for financial contribution to costs of participant
in development of consumer product safety standard [16
C.F.R. §§1105.4, 1105.5]

Request for financial contribution—Alternative form [15
U.S.C.A. § 2056(c); 16 C.F.R. Part 1105]

Voucher for payment [15 U.S.C.A. § 2056(c); 16 C.F.R. Part
1105]

c. Oral Presentation of Data, Views, and
Arguments
Request—For opportunity to make oral presentation
concerning proposed consumer product safety standard—

With written submission [15 U.S.C.A. 2058(d)(2); 16 C.F.R.
Part 1052]

ceelix



§ 15:45

§ 15:46

§ 15:47
§15:48
§ 15:49

§ 15:50
§ 15:51
§ 15:52

§ 15:53
§ 15:54
§ 15:55
§ 15:56
§ 15:57

§ 15:58

§ 15:59
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Notice—Of intent to make oral presentation of data, views,
or arguments concerning proposed consumer product safety
standard [15 U.S.C.A. 2058(d)(2); 16 C.F.R. Part 1052]

d. Judicial Review of Product-Safety Rules

Petition in court of appeals—To review promulgated
consumer product safety rule [15 U.S.C.A. § 2060; Fed R
App P Rule 15(a)]

FEDERAL HAZARDOUS SUBSTANCES ACT
REGULATIONS

1. Procedural Guide

a. Overview of the Federal Hazardous
Substances Act

Generally
Effect on federal and state law; preemption
Definition of “hazardous substance”

b. Promulgation of Regulations and
Rulemaking

Promulgation of regulations
Petition for rulemaking; effect of voluntary standards
Procedures relating to toys or other children’s articles

c. Judicial Review

Scope of review

Petition for review of determination regarding toys or other
children’s articles

—Leave to adduce additional evidence

—Decision; further appeal rights

2. Procedural Forms

Petition to CPSC—To issue regulation declaring substance to
be banned hazardous substance [15 U.S.C.A. § 1261(q)(2);
16 C.F.R. § 1500.17]

—To amend or repeal regulation declaring substance to be
banned hazardous substance [15 U.S.C.A. § 1261(q)(2); 16
C.F.R. § 1500.85]

Objection—To order on proposal to declare substance to be
hazardous substance or banned hazardous substance [15
U.S.C.A. §§ 1261(q)(2), 1262(a)(2), 1262(e)(1); 16 C.F.R.

§§ 1500.17, 1500.85; 16 C.F.R. Part 1502]
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§ 15:60

§15:61

§ 15:62

§15:63
§ 15:64

§ 15:65
§ 15:66

§ 15:67
§ 15:68

§ 15:69
§ 15:70
§15:71
§ 15:72
§15:73
§15:74

§ 15:75

Complaint in district court—For declaratory and injunctive
relief to invalidate and prevent enforcement of CPSC
regulation and order the banning of a hazardous substance
used by children—Failure to follow essential procedural
requirements [5 U.S.C.A. §§ 553, 703, 706(2)(D); 15 U.S.C.A.
§ 1262(e)(1); 28 U.S.C.A. §§ 2201, 2202; Fed R Civ P Rules
8(a), 65]

—For declaratory and injunctive relief to invalidate and
prevent enforcement of CPSC regulation and order banning
hazardous substance used by children—Allegation that
banning order not supported by substantial evidence [15
U.S.C.A. § 1262(e)(1); 5 U.S.C.A. § 706(2)(E); Fed R Civ P
Rules 8(a), 65]

— —Allegation that banning order not supported by
substantial evidence [15 U.S.C.A. § 1262(e)(1); 5 U.S.C.A.

§ 706(2)(E); Fed. R. Civ. P. Rules 8(a), 65]

FLAMMABLE FABRICS ACT STANDARDS
1. Procedural Guide

a. Overview of the Flammable Fabrics Act

Generally

Duty of CPSC to institute rulemaking proceeding; content of
standard; effective date

Persons excluded from application of the Flammable Fabrics
Act

Items exempted

Application of the Administrative Procedure Act

Effect on other laws; preemption of state laws

b. Promulgation of Regulations and
Rulemaking

i. Commencement of Proceeding

Commencement of proceeding by CPSC for promulgation of
regulation; notice

Publication of proposed rule; regulatory analysis

—Voluntary standards

Petition to CPSC to commence proceeding for issuance,
amendment, or revocation of rule

—Place and time of filing a petition

—Requirements and recommendations for petitions

ii. Conduct of Proceedings
Solicitation by CPSC of additional data, views, or
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§ 15:76
§ 15:77
§ 15:78
§15:79

§ 15:80
§15:81
§ 15:82
§ 15:83

§15:84

§ 15:85

§ 15:86

§ 15:87

§ 15:88

§ 15:89
§ 15:90
§15:91
§ 15:92
§ 15:93

§ 15:94

§ 15:95
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information; submission or presentation in hearings or
proceedings
Collection, disclosure, and confidentiality of information
Statement in support of or in opposition to petitions
Public hearings on petitions
Transcript

iii. Determination and Review

Granting or denial of petitions
Conclusion of rulemaking process
Judicial review

—Leave to adduce additional evidence

2. Procedural Forms

Petition to CPSC—To issue, amend, or revoke flammability
standard or procedural rule [5 U.S.C.A. § 553; 15 U.S.C.A.
§ 1193(d), (k); 16 C.F.R. § 1051.5]

Comment submitted to CPSC—Relative to development of
flammability standard or to proposed flammability standard
[15 U.S.C.A. § 1193(g)(4)]

Request to CPSC—For informal oral hearing on proposed
flammability standard [5 U.S.C.A. § 553; 15 U.S.C.A.

§ 1193(d); 16 C.F.R. Part 1052]

Petition for judicial review—CPSC flammability standard or
regulation [15 U.S.C.A. § 1193(e)]

Petition to adduce additional evidence—CPSC flammability
standard or regulation [15 U.S.C.A. § 1474(b)(2)]

POISON PREVENTION PACKAGING ACT
STANDARDS

1. Procedural Guide

Nature and scope of the Poison Prevention Packaging Act
Proceedings to issue, amend, or repeal regulations
Judicial review

—Leave to adduce additional evidence

—Decision; further appeal rights

2. Procedural Forms

Petition to CPSC—For issuance, amendment, or repeal
regulation requiring special packaging for household
substance [15 U.S.C.A. § 1474(a); 16 C.F.R. §§ 1700.3(e),
1700.14, 1700.15]

Objections—To order on proposal requiring special packaging
[15 U.S.C.A. § 1474(a); 16 C.F.R. § 1700.3(e)]
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§ 15:96  Petition for judicial review of CPSC rule or standard
implementing the Poison Prevention Packaging Act [15
U.S.C.A. §§ 1474(b)(2), (3)]

§ 15:97 Petition to adduce additional evidence—CPSC rule or
standard implementing the Poison Prevention Packaging
Act [15 U.S.C.A. § 1474(b)(2)]

III. EXEMPTIONS AND VARIANCES FROM
STANDARDS

A. PROCEDURAL GUIDE

§ 15:98 Exemptions from preemption

§ 15:99 Consumer Product Safety Act and Federal Hazardous
Substances Act exemptions

§ 15:100 —Request for exemption

§ 15:101 —Variation of requirements

§ 15:102 Flammable Fabrics Act exemptions

§ 15:103 Poison Prevention Packaging Act of 1970; petition for
exemption

B. PROCEDURAL FORMS

§ 15:104 Illustrative petition to CPSC for rulemaking resulting in
exemption under the Flammable Fabrics Act standard—
Involving one-of-a-kind mattresses [15 U.S.C.A. § 1193; 16
C.F.R. Part 1051]

§ 15:105 Illustrative petition to CPSC for exemption under the
Poison Prevention Act standard—Involving prescription
drug in oral dosage form [15 U.S.C.A. § 1472; 16 C.F.R.
§§ 1700.3, 1700.14(a)(10), 1702.1 et seq.]

IV. ENFORCEMENT PROCEEDINGS
A. PROCEDURAL GUIDE

1. Adjudicatory Procedures Before the Consumer
Product Safety Commission

a. Commencement of Proceeding; Initial
Procedures

§ 15:106  Generally

§ 15:107 Admission to practice before Consumer Product Safety
Commission; appearances

§ 15:108 Commencement of proceeding; pleadings

§ 15:109 Filing and form of documents
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§ 15:110

§ 15:111
§ 15:112
§ 15:113
§15:114
§ 15:115
§15:116
§15:117
§15:118
§15:119

§ 15:120
§15:121
§15:122
§ 15:123

§ 15:124
§ 156:125
§ 15:126

§ 15:127

§ 15:128
§ 15:129
§ 15:130

§15:131
§15:132
§ 15:133

§15:134

§ 15:135
§ 15:136
§ 15:137
§ 15:138
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—Service
b. Prehearing Matters; Motions; Discovery

Prehearing conference; settlement
Petition for leave to intervene

Motion practice; summary judgment
—Motion to consolidate

Discovery

—Production of documents

Requests for admissions

—Depositions and written interrogatories
Subpoenas

c. Hearing; Decision; Posthearing Matters

Hearings—Conduct of hearing

—Evidence; generally

—In camera evidence

Proposed findings and conclusions; reopening of proceedings;
initial decision

Administrative review

—Reconsideration and reopening of proceedings; generally

—Reopening originated by the Consumer Product Safety
Commission

—Reopening originated by the petition of a person subject
to final order

—Hearing on reconsideration; disposition following hearing

Attorney’s fees under the Equal Access to Justice Act

—Application for award of attorney’s fees; contents of
application

—Determination of reasonable fees and expenses

—Filing of application; responses and comments

—Determination on application; review; settlements and
payments

2. Hazardous Product Administrative Proceedings

a. Administrative Enforcement, in General

Enforcement of rules promulgated by the Consumer Product
Safety Commission under the Federal Hazardous
Substances Act

Notification of defect or noncompliance

Reporting requirements, generally; form of notification

—Time for reporting

—To whom reports are made
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§ 15:139
§ 15:140
§ 15:141

§ 15:142

§ 15:143
§ 15:144
§ 15:145
§ 15:146
§ 15:147

§15:148
§ 15:149

§ 15:150

§ 15:151
§ 15:152

§ 15:153

§15:154
§ 15:155
§ 15:156
§ 15:157

§ 15:158
§ 15:159

§ 15:160

—Content and form of reports; confidentiality

Remedial actions; role of informal proceedings

—Voluntary remedial actions; consent agreements;
corrective action plans

—Compulsory remedial actions

b. Types of Orders

Notification orders—substantial product hazard

—Banned hazardous substance

Repair, replacement, or refund orders

—CPSC actions; banned hazardous substances

—Preliminary injunction pending completion of CPSC
proceeding

3. Flammable Fabric Act Administrative
Proceedings
Violations as unfair and deceptive trade practices
Authority and duty of the Consumer Product Safety
Commission
Cease and desist orders
Injunction and condemnation proceedings
Penalties

4. Poison Prevention Packaging Act
Administrative Proceedings

Enforcement proceedings, generally

5. Judicial Enforcement by the Consumer Product
Safety Commission

a. General Enforcement Actions

Seizure and condemnation; imminently hazardous products

—Venue; process; consolidation

Injunction to restrain prohibited acts, distribution, or
manufacture or import; in rem condemnation

Condemnation; proceeding as one in rem; application of
admiralty rules

Civil and criminal penalties

Consolidation of proceedings

b. Enforcement of Rules Promulgated Under
Particular Acts

i. Federal Hazardous Substances Act
Enforcement, generally
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§ 15:161 Injunctions

§15:162 Seizure

§ 15:163 —Consolidation of cases

§ 15:164 —Disposition of condemned substances

§ 15:165  Civil penalties

§ 15:166 Criminal penalties

§ 15:167 —Hearing before report of criminal violation
§ 15:168 Criminal-contempt proceedings

ii. Flammable Fabrics Act

§ 15:169 Injunction proceedings

§ 15:170 Seizure and confiscation

§ 15:171 —Consolidation

§ 15:172 —Obtaining samples

§ 15:173 —Disposition of condemned fabric
§ 15:174 Grant of immunity

§ 15:175 Civil and criminal penalties

iii. Poison Prevention Packaging Act
§ 15:176  Enforcement, generally
6. Private Enforcement Actions

a. Actions Under the Consumer Products
Safety Act

§ 15:177 Private enforcement of product safety rules and orders
§ 15:178  Civil suits for damages

§ 15:179 —Evidentiary issues

§ 15:180 —Role of state law

§ 15:181 —Amount in controversy

§ 15:182 —Violation of interpretative rules

§ 15:183 —Attorney’s fees

b. Actions Under Other Acts
§ 15:184 No private right of action under the Federal Hazardous
Substances Act
§ 15:185 No private civil remedy under the Flammable Fabrics Act

§ 15:186 No private right of action under the Poison Prevention
Packaging Act
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B. PROCEDURAL FORMS
1. Administrative Enforcement Proceedings

a. Adjudicatory Proceedings Before the
Consumer Product Safety Commission

i. Pleadings; Appearances; Initial
Documents

§ 15:187 Notice of appearance [16 C.F.R. § 1025.63(a)]

§ 15:188 Notice of withdrawal of appearance [16 C.F.R. § 1025.63(b)]

§ 15:189 Motion—For extension of time for filing answer [16 C.F.R.
§ 1025.15(c)]

§ 15:190 Answer—Admitting allegations of complaint and waiving
hearing as to facts alleged [16 C.F.R. § 1025.12(b)(1)]

§ 15:191 —Contesting allegations of complaint [16 C.F.R.
§ 1025.32(b)(2)]

§ 15:192 Answer to motion—Opposition to amendment to complaint
[16 C.F.R. §§ 1025.13, 1025.23(c)]

ii. Other Prehearing Documents

§ 15:193 Notice of prehearing conference [16 C.F.R. § 1025.41(a)]

§ 15:194 Request—For admissions or stipulations [16 C.F.R.
§ 1025.21(a)(5)]

§ 15:195 Stipulation—Between counsel for respondent and Complaint
Counsel [16 C.F.R. § 1025.21]

§ 15:196 Motion—To dismiss complaint and terminate proceedings
[16 C.F.R. § 1025.23]

§ 15:197 Grounds for motion to dismiss complaint—Corporate
respondent out of business; individual respondent
bankrupt [16 C.F.R. § 1025.23]

§ 15:198 Reply—To response expressing opposition to motion to
dismiss complaint and terminate proceeding [16 C.F.R.
§ 1025.23(c)]

§ 15:199 Order—Denying motion to dismiss proceeding as to
individual respondent [16 C.F.R. § 1025.42]

§ 15:200 Motion—To transmit to CPSC for consideration proposed
consent agreement concerning substantial product hazard
[15 U.S.C.A. § 2064; 16 C.F.R. §§ 1025.21(a)(12), 1025.23,
1025.26(b), 1116.7(c)]

§ 15:201 Order—Granting motion to transmit to CPSC proposed
consent agreement concerning substantial product hazard
[15 U.S.C.A. § 2064; 16 C.F.R. §§ 1025.21(a)(12),
1025.23(d), 1116.7(c)]

§ 15:202 —Dismissing proceeding after CPSC’s acceptance of consent
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§ 15:203

§ 15:204

§ 15:205

§ 15:206
§ 15:207
§ 15:208
§ 15:209
§ 15:210
§ 15:211

§ 15:212

§ 15:213
§ 15:214
§ 15:215

§ 15:216
§ 15:217

§ 15:218

§ 15:219

ceelxviii

FeDERAL PrROCEDURAL FoRrRMS

agreement with respect to substantial product hazard [16
C.F.R. § 1025.23(f)]

Motion—For summary judgment—By Complaint Counsel in
proceeding involving substantial product hazard [15
U.S.C.A. § 2064; 16 C.F.R. § 1025.25(a)]

Opposition—To complaint counsel’s motion for summary
judgment—Proceeding involving substantial product
hazard [15 U.S.C.A. § 2064; 16 C.F.R. § 1025.23(b)]

Form of final prehearing order [16 C.F.R. § 1025.21, 16
C.F.R. Part 1025, Appendix I]

iii. Discovery; Subpoenas

Notice—Taking deposition upon oral examination—Of party
[16 C.F.R. § 1025.35(b)(1)]

Motion—To compel discovery—Upon failure of adverse
party to respond [16 C.F.R. § 1025.36]

Order—Compelling discovery—Upon failure of adverse
party to respond [16 C.F.R. § 1025.36]

Motion to withdraw or amend admissions [16 C.F.R.
§ 1025.34(c)]

Petition to hold discovery materials in camera [16 C.F.R.
§ 1025.45]

Motion for access to in camera materials [16 C.F.R.
§ 1025.45(c)(2)]

Order—Denying motion to take deposition—Probing of

mental processes of Commissioners not proper subject of
discovery [15 U.S.C.A. § 2076(b)(4); 16 C.F.R. § 1025.36]

Motion—For issuance of subpoenas duces tecum [15
U.S.C.A. 2076(b)(4); 16 C.F.R. § 1025.38(c)]

Subpoena duces tecum [15 U.S.C.A. 2076(b)(4); 16 C.F.R.
§ 1025.38(b)]

Motion—To limit subpoena duces tecum [16 C.F.R.
§ 1025.38(g)]

Petition to reopen proceedings [16 C.F.R. § 1025.58(d)]
Response to petition to reopen proceedings [16 C.F.R.
§ 1025.58(d)]
Response to CPSC order to show cause [16 C.F.R.
§ 1025.58(c)(2)]

Petition for award of fees under Equal Access to Justice Act
[5 U.S.C.A. §504; 16 C.F.R. § 1025.70, 16 C.F.R. § 1025.71]
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§ 15:220

§ 15:221

§ 15:222

§ 15:223

§ 15:224

§ 15:225

§ 15:226

§ 15:227

§ 15:228

§ 15:229

§ 15:230

§ 15:231

Petition for rulemaking to increase maximum rate for
attorneys’ fees and expenses [5 U.S.C.A. § 553(e); 16 C.F.R.
§ 1025.70(g)(2), 16 C.F.R. § 1025.71]

iv. Appeal

Notice of appeal—From initial decision of administrative
law judge [16 C.F.R. § 1025.53(a)l

b. Hazardous Product Proceedings

Confirmation of initial oral notification to CPSC that
product contains defect creating substantial product
hazard—Shock hazard in portable dishwasher [15 U.S.C.A.
§ 2064(b)(3); 16 C.F.R. § 1115.13(c)]

Delegation of authority to sign and certify information [16
C.F.R. §1115.13]

Proposed corrective plan with respect to alleged substantial
product hazard [15 U.S.C.A. § 2064; 16 C.F.R. § 1115.20(a)]

Consent order agreement with respect to alleged substantial
product hazard [15 U.S.C.A. § 2064; 16 C.F.R. § 1115.20(b)]

Provisions in Commission order with respect to alleged
substantial product hazard—Product regulated under the
Flammable Fabrics Act [15 U.S.C.A. §§ 1193, 2064, 2079;
16 C.F.R. § 1115.20(b)]

Application to CPSC—For authorization to bring import
into compliance with the Federal Hazardous Substances
Act [15 U.S.C.A. § 1273(b); 16 C.F.R. § 1500.269]

Request—For extension of time to relabel or otherwise bring
hazardous substance into compliance with the Federal
Hazardous Substances Act [16 C.F.R. § 1500.270(b)]

—For change of time and/or place for hearing prior to
reporting of criminal violation of the Federal Hazardous
Substances Act [15 U.S.C.A. § 1266; 16 C.F.R.

§ 1500.213(b)]

2. Judicial Enforcement

a. Enforcement by the Consumer Product
Safety Commission

Defense in answer to CPSC complaint against alleged
imminently hazardous consumer product—Denial that
product is imminently hazardous [15 U.S.C.A. § 2061(b)(2);
Fed R Civ P Rule 8(b); FRCP Supp Rule C(6)]

Defense in answer to CPSC complaint involving alleged
nonconforming product—Denial that product fails to
conform to applicable consumer product safety standard
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§ 15:232

§ 15:233

§ 15:234

§ 15:235

§ 15:236

§ 15:237

§ 15:238

§ 15:239

§ 15:240

§ 15:241

§ 15:242

§ 15:243

§ 15:244

§ 15:245
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[15 U.S.C.A. §2071; Fed R Civ P Rule 8(b); FRCP Supp
Rule C(6)]

—Product not within terms of cited safety standard [15
U.S.C.A. § 2071; Fed R Civ P Rule 8(c); FRCP Supp Rule
C(6)]

Defense in answer to CPSC complaint involving alleged
banned hazardous product—Required procedural step
omitted [15 U.S.C.A. §§ 2057, 2058, 2071; Fed R Civ P
Rule 8(c); Fed. R. Civ. P. Supp Rule C(6)]

Defense in answer to CPSC complaint to preliminarily
enjoin interstate distribution—Allegedly hazardous product
not subject to CPSC jurisdiction [15 U.S.C.A. §§ 2064(g),
2080; Fed R Civ P Rule 8(c)]

—PFailure of complaint to state facts establishing reasonable
belief as to substantial product hazard [15 U.S.C.A.

§ 2064(g); Fed R Civ P Rule 12(b)]

Motion and notice—For consolidation of CPSA enforcement
proceedings [15 U.S.C.A. §§ 2061(e)(2), 2071(b); Fed R Civ
P Rule 42(a)]

Order—Consolidation for trial of enforcement proceeding
[15 U.S.C.A. §§ 2061(e)(2), 2071(b); Fed R Civ P Rule 42(a)]

b. Federal Hazardous Substances Act
Proceedings

Claim—To property involved in statutory condemnation
proceeding—By owner [15 U.S.C.A. § 1265(b); FRCP Supp
Rule C(6)]

Defense in answer to CPSC complaint as to alleged
misbranded or banned hazardous substance—Denials [15
U.S.C.A. § 1265(a); FRCP Supp Rule C(6)]

Demand for jury trial [15 U.S.C.A. § 1265(b); Fed R Civ P
Rules 38(b), 38(c)]

Motion and notice—For consolidation of condemnation
proceedings under the Federal Hazardous Substances Act
[15 U.S.C.A. § 1265(b); Fed R Civ P Rule 42(a)]

Motion—For delivery of condemned hazardous substance to
owner for destruction or to be brought into compliance
with the Federal Hazardous Substances Act [15 U.S.C.A.
§ 1265(c); Fed R Civ P Rule 7(b)]

Order—For delivery of condemned hazardous substance to
owner [15 U.S.C.A. § 1265(c)]

Bond—For delivery of condemned hazardous substance to
owner [15 U.S.C.A. § 1265(c)]

c. Flammable Fabrics Act Proceedings
Defense in answer to CPSC complaint to enjoin prohibited
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act under Flammable Fabrics Act—Disruption of
defendant’s business not counterbalanced by effect of
alleged injury [15 U.S.C.A. § 1195(a); Fed R Civ P Rule
8(c)]

§ 15:246 Defense in answer to CPSC complaint in statutory
condemnation proceeding under the Flammable Fabrics
Act—Product involved does not come within terms of
flammability standard or intent of the Act [15 U.S.C.A.
§ 1195(b); Fed. R. Civ. P. Supp Rule C(6)]

§ 15:247 Motion and notice—For order allowing claimant to obtain
from CPSC representative sample of product, fabric, or
related material seized [15 U.S.C.A. § 1195(c); Fed R Civ P
Rule 7(b)]

§ 15:248 Motion—For consolidation of condemnation proceedings
under the Flammable Fabrics Act [15 U.S.C.A. § 1195(b);
Fed R Civ P Rule 42(a)]

§ 15:249 —For delivery to claimant of product, fabrics, or related
materials condemned under the Flammable Fabrics Act
[15 U.S.C.A. § 1195(d); Fed R Civ P Rule 7(b)]

§ 15:250 Motion for immunity for proceedings under Flammable
Fabrics Act [18 U.S.C.A. § 6002; 16 C.F.R. § 1025.39]

§ 15:251 Bond—For delivery of condemned products, fabrics, or
related materials to claimant or owner or for sale of
condemned products, fabrics, or related materials [15
U.S.C.A. § 1195(d)]

3. Private Enforcement Actions

§ 15:252 Complaint—For temporary restraining order, and
preliminary and permanent injunction—Enforcement of
consumer product safety rule [15 U.S.C.A. §§ 2064, 2073;
Fed R Civ P Rules 8(a), 65]

§ 15:253 —For damages for wrongful death—Violation by defendants
of consumer product safety rule [15 U.S.C.A. § 2072; Fed R
Civ P Rule 8(a)]

§ 15:254 — —Violation by defendants of consumer product safety
rule—Another form [15 U.S.C.A. § 2072; Fed R Civ P Rule
8(a)l

V. PRODUCTS LIABILITY ACTIONS IN FEDERAL
COURT
A. PROCEDURAL GUIDE

1. Preemption Issues

§ 15:255 Preemption; generally
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§ 15:256
§ 15:257
§ 15:258
§ 15:259

§ 15:260
§ 15:261

§ 15:262
§ 15:263

§ 15:264

§ 15:265
§ 15:266

§ 15:267
§ 15:268
§ 15:269
§ 15:270
§ 15:271
§ 15:272

B.
§ 15:273

§15:274

§ 15:275

§ 15:276

§ 15:277

§ 15:278
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Express preemption

—Saving clauses

Implied preemption

Evidentiary issues—Effect of compliance with federal
standards

—Effect of regulatory action or lack thereof

Application of preemption to specific claims—Failure to
warn

—Defects in design or manufacturing

Application of preemption to specific areas of federal
regulation—flammability standards

—Hazardous substances regulations

—Consumer product safety standards

—Poison prevention standards

2. Other Procedural Considerations

Jurisdiction; diversity of citizenship
Admiralty jurisdiction

Venue [28 U.S.C.A. § 1391(a)]
Forum non conveniens

Joinder of parties

Multidistrict litigation

PROCEDURAL FORMS

Averment in Answer—Assertion of preemption as
affirmative defense [Fed. R. Civ. P. Rules 8(c), 12(b),
12(b)]

Allegation in Complaint—Failure to comply with federal
safety standard [Fed. R. Civ. P. Rule 7]

—Compliance with federal safety standard not the
equivalent to conforming to requisite standard of care—
Defective design claim [Fed. R. Civ. P. Rule 7]

Affidavit in opposition to defendant’s motion for
summary judgment and in support of plaintiff’s cross-
motion for summary judgment—Preemptive effect of
compliance with federal standards—defective design
claim [Fed. R. Civ. P. Rule 56]

Averment in Answer—Preemptive effect of compliance
with federal standards—Failure to warn claim [Fed. R.
Civ. P. Rule 7]

Affidavit in support of motion for summary judgment—
Preemptive effect of compliance with federal
standards—Failure to warn claim [Fed. R. Civ. P. Rule
56]
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§ 15:279

§ 15:280

§ 15:281

§ 15:282

§ 15:283

§ 15:284

§ 15:285

§ 15:286

§ 15:286.50

§ 15:287

§ 15:288

§ 15:289

§ 15:290
§ 15:291

§ 15:292

§ 15:293

Allegation in Complaint—Presence of saving clause
preserves otherwise preempted claim [Fed. R. Civ. P.
Rule 7]

Affidavit in support of motion in limine—Restricting
introduction of evidence of federal agency inaction [15
U.S.C.A. § 2074; Fed. R. Civ. P. Rule 7]

Allegation in complaint—Diversity of citizenship [28
U.S.C.A. § 1332; Fed R Civ P Rule 8(a)]

Complaint—Against manufacturer and dealer—Defective
gas tank on truck tractor exploded—Breach of
warranty—Negligence in manufacture and inspection
[28 U.S.C.A. § 1332; Fed R Civ P Rule 8(a)]

—By motorist struck by truck with snow plow mount—
Against installer of snow plow mount—Truck made
more dangerous by snow plow mount [28 U.S.C.A.

§ 1332; Fed. R. Civ. P. Rule 8(a)]

—Against manufacturer—Defective fuel system—
Carburator float became saturated with gasoline and
caused automobile to suddenly stall [28 U.S.C.A. § 1332;
Fed. R. Civ. P. Rule 8(a)]

—Against aircraft manufacturer and airline—Wrongful
death of passenger [28 U.S.C.A. § 1332; Fed R Civ P
Rule 8(a)]

—Against manufacturer of vaccine—Damages from
contracting disease after vaccine was given to another
party [28 U.S.C.A. § 1332; Fed R Civ P Rule 8(a)]

—Against manufacturer of harmful prescription drug—
Negligence, strict liability, and breach of warranty [28
U.S.C.A. §§ 1332, 1391]

—Against manufacturer of bottled liquefied petroleum
gas [28 U.S.C.A. § 1332; Fed R Civ P Rule 8(a)]

Third-party complaint—By manufacturer of bottled
liquefied petroleum gas—Against manufacturer of tank
component [Fed R Civ P Rule 14]

Complaint—For injuries resulting from explosion of
beverage bottle—Res ipsa loquitur [28 U.S.C.A. § 1332;
Fed. R. Civ. P. Rule 8(a)]

—Against bottler—Guest of buyer injured by explosion of
bottle [28 U.S.C.A. § 1332; Fed. R. Civ. P. Rule 8(a)]

—Against manufacturer—Skin irritation caused by
deodorant [28 U.S.C.A. § 1332; Fed. R. Civ. P. Rule 8(a)]

—Against manufacturer of asbestos products—To recover
for disease allegedly caused by exposure to asbestos
products [28 U.S.C.A. § 1332; Fed. R. Civ. P. Rule 8(a)]

—Against helicopter manufacturer and selling agency—
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§ 15:296

§ 15:296.50

§ 15:297

§ 15:298

§ 15:299

§ 15:300
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Defective engine—Personal injuries—Damage to
helicopter [28 U.S.C.A. § 1333]

—Against manufacturer of DES [28 U.S.C.A. § 1332]

—Crane unfit for lifting and transporting specified
weights in construction operations [28 U.S.C.A. § 1333]

—Amendment adding third-party defendant claims—
Against suppliers of liquefied petroleum gas and sellers
of related equipment [28 U.S.C.A. § 1332; Fed. R. Civ.
P. Rule 14(a)]

Allegation—Strict products liability—Failure to
adequately test medical product [Fed. R. Civ. P. 8(a)]

Brief in support of motion to vacate conditional transfer
order—By medical defendants in products liability
case—Order transferring case to another district court
for coordinated or consolidated pretrial proceedings—
IMlustrative statement of case, arguments, and
conclusion [28 U.S.C.A. § 1407; Rules of Procedure of
the Judicial Panel on Multidistrict Litigation, Rule
7.1(c), (d)]

Brief in support of motion to vacate conditional transfer
order or sever claims—By state defendants in products
liability case—Order transferring case to another
district court for coordinated or consolidated pretrial
proceedings—Illustrative statement of case, arguments,
and conclusion [28 U.S.C.A. § 1407; Rules of Procedure
of the Judicial Panel on Multidistrict Litigation, Rule
7.1(c), (d)]

Brief in support of opposition to motions to vacate
conditional transfer order—By defendant manufacturer
in product liability cases—Order transferring case to
another district court for coordinated or consolidated
pretrial proceedings—Illustrative statement of case,
arguments, and conclusion [28 U.S.C.A. § 1407; Rules of
Procedure of the Judicial Panel on Multidistrict Litiga-
tion, Rule 7.1(c), (d)]

Reply brief to opposition to motion to vacate conditional
transfer order—By medical defendants in product
liability cases—Order transferring case to another
district court for coordinated or consolidated pretrial
proceedings—Illustrative statement of case, arguments,
and conclusion [28 U.S.C.A. § 1407; Rules of Procedure
of the Judicial Panel on Multidistrict Litigation, Rule
7.1(c), (d)]
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VI. PUBLIC RECORDS

A.

§ 15:301
§ 15:302
§ 15:303

C.
§ 15:304

§ 15:305

§ 15:306

§ 15:307

§ 15:308

§ 15:309

PROCEDURAL GUIDE

Generally

Regulations; procedure for requesting information

Time limitation on responses to requests for records;
requests for expedited processing

PROCEDURAL FORMS

Request for information—To the Consumer Product Safety
Commission—The Freedom of Information Act [5 U.S.C.A.
§ 552(a)(3); 16 C.F.R. § 1015.3]

Administrative appeal of denial of request for information
under the Freedom of Information Act [5 U.S.C.A. § 552(a);
16 C.F.R. § 1015.7(a)]

Request by mail—As to existence of and for copy of record
on individual—Privacy Act of 1974 [5 U.S.C.A.

§ 552a(d)(1); 16 C.F.R. §§ 1014.3, 1014.4]

Request—For correction or amendment of record—Privacy
Act of 1974 [5 U.S.C.A. § 552a(d)(2); 16 C.F.R. § 1014.6]

Appeal—From initial denial of access to, or correction or
amendment of, record—Privacy Act of 1974 [5 U.S.C.A.

§ 552a(d)(2)(ii); 16 C.F.R. § 1014.8]

Statement of disagreement following denial of request for
information under the Freedom of Information Act [5
U.S.C.A. § 552a; 16 C.F.R. § 1014.8]

Volume GA

CHAPTER 16. CONTEMPT
I. GENERAL CONSIDERATIONS

A.
§16:1

INTRODUCTION

Definitions and distinctions

§ 16:2 Jurisdiction and venue

B. CRIMINAL CONTEMPT

§16:3

Generally

§ 16:4 Proceedings

§ 16:5

Criminal contempts occurring before magistrate judges

ceelxxv



C.

§ 16:6
§ 16:7
§ 16:8
§ 16:9
§16:10
§16:11

FeEDERAL PrROCEDURAL ForMS

CIVIL CONTEMPT

Generally

Permissible sanctions

Costs and attorney’s fees

Recalcitrant Witness Statute—Generally
—dJust-cause defense

—Sanctions

II. CONTEMPT IN CONNECTION WITH
ADMINISTRATIVE PROCEEDINGS OR
ACTIONS

A.

§16:12
§16:13
§16:14

B.

§ 16:15

§ 16:16

§ 16:17

§16:18

§ 16:19

§ 16:20

ceelxxvi

PROCEDURAL GUIDE

Disobedience of court-enforced agency subpoenas

Disobedience of court-enforced agency orders

Disobedience of court order pursuant to the Freedom of
Information Act

PROCEDURAL FORMS

Motion and notice in district court—For order to show
cause—Alleged contempt for refusal to testify in violation of
court-enforced agency subpoena [5 U.S.C.A. § 555(d), 18
U.S.C.A. §401(3)]

Motion in district court—For order to show cause—Alleged
contempt for disobedience of court-enforced agency
subpoena requiring appearance as witness at administrative
proceeding [5 U.S.C.A. § 555(d), 18 U.S.C.A. § 401(3)]

—For order adjudging agency employee in contempt and
providing appropriate sanctions; disobedience of injunction
for disclosure of agency information pursuant to the
Freedom of Information Act [5 U.S.C.A. § 552(a)(4)(G), 18
U.S.C.A. §401(3)]

Petition to court of appeals—To require alleged contemnor to
show cause why he or she should not be held in contempt
for disobeying a decree enforcing, on appeal, agency order
[18 U.S.C.A. §401(3)]

—To require an employer to show cause why it should not be
held in contempt for disobeying a court-enforced NLRB
order [18 U.S.C.A. §401(3), 29 U.S.C.A. § 160(e); 29 C.F.R.
§ 101.15]

Motion in court of appeals—To dismiss contempt proceeding
in connection with noncompliance with agency order [18
U.S.C.A. §401(3)]
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§ 16:21

§ 16:22

§16:23

§16:24

§ 16:25

Defense—Failure to obey a subpoena for production for
documents due to an inability to comply [5 U.S.C.A.
§ 555(d), 18 U.S.C.A. § 401(3)]

—Subpoenaed information protected from disclosure as
privileged information communicated pursuant to the
confidential attorney-client relation [5 U.S.C.A. § 555(d), 18
U.S.C.A. §401(3); Fed. R. Evid. 501, 1101(c)]

—Subpoenaed information exempt from disclosure due to
invalidity of subpoena issued pursuant to an unauthorized
agency hearing [5 U.S.C.A. § 555(d), 18 U.S.C.A. § 401(3)]

—To contempt charge with respect to NLRB order—Going
out of business as excusing disobedience [29 U.S.C.A.

§ 160(e); 29 C.F.R. § 101.15]

—Contemnor not a party to agency proceedings [18 U.S.C.A.

§ 401(3); Fed. R. Civ. P. 70]

III. CONTEMPT IN CONNECTION WITH DISTRICT
COURT PROCEEDINGS

A.

§16:26
§ 16:27

§ 16:28
§ 16:29
§16:30
§16:31

§16:32

§16:33
§16:34

§16:35

PROCEDURAL GUIDE

1. Criminal Contempt

Summary disposition
Disposition on notice and hearing

2. Civil Contempt

Generally

Service of orders and process

Pleading requirements

Checklist—Initial pleading charging civil contempt of court

PROCEDURAL FORMS
1. Initial Pleadings and Related Documents

Demand for performance under prior judgment—By
attorney for plaintiff [18 U.S.C.A. § 401(3); Fed. R. Civ.
P. 70]

Affidavit seeking order to show cause—Alleged contempt—
General form [18 U.S.C.A. § 401]

—Alleged contempt based on violation of a court order or
decree [18 U.S.C.A. § 401(3); Fed. R. Civ. P. 70]

Motion—For refusal to comply with court order—Failure
to produce documentary evidence [18 U.S.C.A. § 401(3);
Fed. R. Civ. P. 70]
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§16:36

§ 16:37

§16:38

§ 16:38.25
§ 16:38.50

§ 16:39

§ 16:40

§ 16:41

§16:42

§ 16:43

§ 16:44

§ 16:45

§ 16:46

§ 16:47

§16:48

ceelxxviii

FeEDERAL PrROCEDURAL ForRMS

Notice of motion—Alleged contempt for refusal to obey
judgment—Supporting affidavit attached [18 U.S.C.A.
§ 401(3); Fed. R. Civ. P. 70]

—Alleged contempt for refusal of a party to obey
conditions of negotiated settlement [18 U.S.C.A. § 401(3);
Fed. R. Civ. P. 54(a)]

Petition for contempt order—Failure to obey consent
judgment—In patent infringement case Fed. R. Civ. P.
54(a)

— —In trade dress infringement case under Lanham Act
[Fed. R. Civ. P. 54(a)]

Petition—Willful and knowing violation of final judgment
[Fed. R. Civ. P. 70]

Petition for contempt order—For violation of an automatic
stay [11 U.S.C.A. § 362; 28 U.S.C.A. § 1334; 28 U.S.C.A.
§ 157]

—Violating previous order not to file actions without first
obtaining court’s permission [26 U.S.C.A. §§ 1340, 1345,
1391(b)]

—PFailure to obey restraining order—Violations of
Commodity Exchange Act [7 U.S.C.A. §§ 1 et seq.]

Motion for rule or order to show cause—Alleged contempt
for violation of injunction [18 U.S.C.A. § 401(3); Fed. R.
Civ. P. 70]

Petition or application for order to show cause—Alleged
contempt for disobeying subpoena to appear as trial
witness [18 U.S.C.A. § 401(3); Fed. R. Civ. P 45(e)]

Motion—For order finding party in contempt—Refusal,
after order, to answer question [18 U.S.C.A. § 401(3);
Fed. R. Civ. P. 37(b)(1), 37(b)(2)(A)(vii)]

Affidavit—By attorney in support of motion for order
finding party in contempt [18 U.S.C.A. § 401(3); Fed. R.
Civ. P. 37(b)(2)(A)(vii)]

Motion for rule or order to show cause—Alleged contempt
by witness for disobeying subpoena to testify and present
documentary evidence [18 U.S.C.A. § 401(3); Fed. R. Civ.
P. 37(b)(2)(A)(vii), 45(c)(3)(A)(i1), 45(e), 45(c)(3)(A)(i1),
45(e)]

—Alleged contempt by witness for refusal to comply with
court order as to appearance before grand jury [28
U.S.C.A. § 1826(a)]

Motion and notice—For order adjudging person in civil
contempt for disobeying subpoena to testify before
master [18 U.S.C.A. § 401(3); Fed. R. Civ. P. 45(e); Fed.
R. Civ. P. 53(c)(1)(C)]
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§16:49

§ 16:50

§16:51
§ 16:52

§16:53

§ 16:54

§ 16:55

§ 16:56

§ 16:57

§ 16:58

§ 16:59

§ 16:60

§16:61

§ 16:62

Motion—For attachment for contempt of the deponent
refusing to answer questions at the taking of the
deponent’s oral deposition after the court order requiring
the deponent to do so [18 U.S.C.A. § 401(3); Fed. R. Civ.
P. 37(b)(1)]

—For order adjudging in civil contempt a party filing a
bad-faith affidavit in a summary judgment proceeding
and assessing the contemnor for the aggrieved party’s
expenses—With supporting affidavit [Fed. R. Civ. P.
56(h)]

Order or rule to show cause—Directed to the alleged
violator of a court order or decree [18 U.S.C.A. § 401(3)]

—Directed to person failing to obey subpoena for
production of documents [Fed. R. Civ. P. 45(e)]

Order to show cause—Directed to witness after refusal to
obey court order with respect to appearance before grand
jury [28 U.S.C.A. § 1826(a)]

Order—For issuance of writ or warrant of attachment for
contempt [18 U.S.C.A. § 401(3)]

Writ or warrant of attachment for contempt—
Disobedience of district-court order or judgment [18
U.S.C.A. §401(3); Fed. R. Civ. P. 70]

Complaint—For order quashing contempt of court order
wrongfully issued by court clerk [28 U.S.C.A. §§ 1331,
1343, 2201, 1391]

2. Responsive Pleadings; Orders

Answer—To civil-contempt charge for violation of court
order—Order void for court’s lack of jurisdiction [18
U.S.C.A. §401(3)]

Counteraffidavit—Opposition to charge of contempt—General
form [18 U.S.C.A. § 401(3)]

—Refutation of civil-contempt charge for failure to obey
judgment—Judgment stayed pending appeal [18 U.S.C.A.

§ 401(3); Fed. R. Civ. P. 62(d), 70; Fed. R. App. P. 8]

Motion—To dismiss contempt proceeding—On the ground
that the grand-jury witness had just cause to refuse to
answer the question based on information from illegal
wiretap or other electronic surveillance [18 U.S.C.A. § 2515,
28 U.S.C.A. § 1826(a)]

— —Imposition of civil-contempt penalties has lost its
coercive effect [18 U.S.C.A. § 401(3)]

—To modify prior contempt order incarcerating the grand-

jury witness—Prior order has lost its coercive effect [28
U.S.C.A. § 1826(a)]
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§16:63

§ 16:64

§ 16:65

§ 16:66

§ 16:67
§ 16:68
§ 16:69
§ 16:70
§16:71

§16:72

§16:73

§16:74

§16:75

§ 16:76

§ 16:77

§16:78

ceelxxx

FEDERAL PrROCEDURAL ForMS

—Under the Fair Housing Act—To restrain enforcement of a
civil-contempt order for violation of the order to cease
operating a nursing home

Affidavit—By HUD investigator—In support of motion under
the Fair Housing Act to restrain enforcement of a civil-
contempt order for violation of the order to cease operating
a nursing home

—By nursing home operator—In support of motion under the
Fair Housing Act to restrain enforcement of a civil-contempt
order for violation of an order to cease operating a nursing
home

—By attorney for the nursing home operator—In support of
motion under the Fair Housing Act to restrain enforcement
of a civil-contempt order for violation of the order to cease
operating a nursing home

Defense to contempt charge—In connection with the alleged
making of a bad-faith affidavit in a summary-judgment
proceeding [Fed. R. Civ. P. 56(h)]

—Inability to comply with court order [18 U.S.C.A. § 401(3)]

—Vagueness of a court decree or order allegedly violated [18
U.S.C.A. §401(3); Fed. R. Civ. P. 70]

—Alleged contemnor’s inability to answer questions before
the grand jury—Loss of memory [28 U.S.C.A. § 1826(a)]

—Good-faith attempt to address court order—Predomination
of state claims [18 U.S.C.A. § 401(3); Fed. R. Civ. P. 70]

Order—Adjudging party in civil contempt for noncompliance
with the court order or decree and subjecting party to
appropriate sanctions and compensatory fine—General form
[18 U.S.C.A. §401(3); Fed. R. Civ. P. 70]

—Adjudging witness in civil contempt for refusal to answer
question [18 U.S.C.A. § 401(3)]

—~Civil contempt for refusal to obey court order requiring
answering of interrogatories [Fed. R. Civ. P. 37(b)(2)(A)(vii)]

—Adjudging law firm in civil contempt—Refusal to obey
order to produce documents [Fed. R. Civ. P. 37(b)(2)(A)(vii)]

—Adjudging witness in civil contempt and committing
witness to confinement for refusal to comply with court
order with respect to appearance before the grand jury [28
U.S.C.A. § 1826(a)]

—Adjudicating attorney in criminal contempt for defiant
conduct committed in the presence of the court and
imposing sanctions [18 U.S.C.A. § 401(1); Fed. R. Crim. P.
42(a)]

Provisions to order—Adjudicating witness in criminal
contempt for refusing to testify before the grand jury [18
U.S.C.A. §401(1), Fed. R. Crim. P. 42(a)]
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§16:79

§ 16:80

§16:81

§16:82

Order—Dismissing civil-contempt proceedings—Court’s lack
of jurisdiction in main action [18 U.S.C.A. § 401(3)]

—Suspending confinement and fine and purging contempt—
On compliance with order requiring witness to obey
subpoena duces tecum [18 U.S.C.A. § 401(3); Fed. R. Civ. P.
45]

—Staying civil-contempt proceedings—Alleged contemnor’s
agreement to testify before the grand jury [28 U.S.C.A.
§ 1826(a)l

—Modifying prior civil-contempt order—Incarceration under
prior order has lost its coercive effect [28 U.S.C.A. § 1826(a)]

IV. RELIEF FROM JUDGMENT OF CIVIL

CONTEMPT
A. REVIEW BY HABEAS CORPUS
1. Procedural Guide

§ 16:83 Habeas corpus relief, generally

§ 16:84  Jurisdiction and venue

§ 16:85 Pleading requirements

2. Procedural Forms

§ 16:86  Petition for writ of habeas corpus—Petitioner incarcerated
under civil-contempt order void for the court’s lack of
jurisdiction [28 U.S.C.A. §§ 2241, 2242; Fed. R. Civ. P.
81(a)4)]

§ 16:87 Order to show cause why writ of habeas corpus should not be
issued—Confinement for contempt [28 U.S.C.A. § 2243; Fed.
R. Civ. P. 81(a)4)]

§16:88 Writ of habeas corpus—For production of adjudged
contemnor by the official charged with his or her custody
[28 U.S.C.A. § 2243; Fed. R. Civ. P. 81(a)(4)]

§16:89 Return to writ of habeas corpus or order to show cause—By
United States Marshal as the official having custody of the
adjudged contemnor [28 U.S.C.A. § 2243; Fed. R. Civ. P.
81(a)(4)]

§16:90 Answer or denial to return—Contempt order invalid for the
court’s lack of jurisdiction [28 U.S.C.A. § 2243; Fed. R. Civ.
P. 81(a)(4)]

§ 16:91 Order—Granting release of petitioner adjudged guilty of and

detained for civil contempt—Lack of the court’s jurisdiction
[28 U.S.C.A. § 2243; Fed. R. Civ. P. 81(a)(4)]
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§ 16:92
§ 16:93
§16:94
§16:95
§ 16:96

§16:97

§ 16:98

§ 16:99

FeEDERAL PrROCEDURAL ForMS

REVIEW BY APPEAL; CERTIORARI

1. Procedural Guide

Appealability and requirement of finality
Mootness

Scope of review and grounds for reversal
Appeals under the Recalcitrant Witness Statute
Supreme Court review on writ of certiorari

2. Procedural Forms

Notice of appeal—Appeal to the court of appeals from the
order adjudging civil or criminal contempt [Fed. R. App. P.
3, 4]

Motion—To dismiss appeal to court of appeals—Civil-
contempt order for refusal to answer interrogatory as
nonappealable interlocutory order [28 U.S.C.A. § 1291; Fed.
R. Civ. P. 37(b)(2)(A)(vii)]

Petition to Supreme Court for certiorari—Illustrative
“questions presented” and “statement of case”—Case
involving contempt by the grand-jury witness [28 U.S.C.A.
§ 1826(a); U.S. Sup. Ct. R. 14]

CHAPTER 17. COPYRIGHTS
I. REGISTRATION AND RENEWAL OF

COPYRIGHTS
A. PROCEDURAL GUIDE
§17:1 Abolition of dual copyright protection; Copyright Act of 1976
§17:2 Requisites for copyright protection
§17:3 —Fixation
§17:4 —Originality of authorship
§17:5 —Subject matter of copyright
§17:6 Derivative works
§17:7 Merger doctrine
§17:8 Preemption of state and common-law remedies, generally
§17:9 —Elements required for preemption
§17:10 —Claims not preempted
§17:11 Registration of copyright
§17:12 —Obtaining and submitting copyright forms
§17:13 —Registration of single and collective works
§17:14  Checklist—Official forms for registration of copyright [17

ceelxxxii
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§17:15
§17:16
§17:17
§17:18

§17:19

B.

§17:20
§17:21

§17:22
§17:23
§17:24

§ 17:25

§17:26

§17:27
§17:28

§17:29
§17:30
§17:31

§17:32
§17:33

§17:34
§17:35
§17:36

§17:37

—Contents of and other requisites for application for
copyright registration

Deposit for copyright registration

Certificate of registration

—Effect of copyright registration certificate; presumption of
validity and ownership

Request for copyright records

PROCEDURAL FORMS

Application for copyright registration (Form CO)

Application for registration—Published or unpublished
nondramatic literary works (Form TX with instructions)

—Published or unpublished works of the performing arts
(Form PA with instructions)

—Published or unpublished works of the visual arts (Form
VA with instructions)

—Published or unpublished sound recordings (Form SR with
instructions)

—Group of contributions to periodicals—Adjunct to Forms
TX, PA, and VA (Form GR/CP with instructions) (Rev.
7/2012)

Application for group registration—Serial (Form SE with
instructions)

—Serial (Form SE/Group) (Rev. 7/2006)

Application for supplemental copyright registration (Form CA
with Instructions) (Rev. 7/2006)

Application for registration—Mask works (Form MW) (Rev.
7/2006)

Continuation sheet for Form MW—Application for
registration to Mask works (Form MW/CON) (Rev. 1/2002)

Application for registration—Group/daily newspapers and
newsletters (Form G/DN) (Rev. 5/2012)

—Restored work (Form GATT) (Rev. 7/2006)

Continuation sheet—For application for registration—
Restored work (Form GATT/CON) (Rev. 7/2006)

Application for registration—Vessel hull design (Form D-VH)
(Rev. 7/2006)

—Vessel hull design—Continuation sheet (Form D-VH/CON)
(Rev. 7/2006)

Application for renewal of registration (Form RE with
Instructions) (Rev. 2/2011)

Application for renewal of registration—Continuation sheet
(Form RE/CON) (Rev. 10/2007)

ceelxxxiii



§17:38
§17:39
§ 17:40
§17:41
§17:42
§17:43

§17:44

FeEDERAL PrROCEDURAL FoRrRMS

Addendum to application for renewal of registration
(Addendum to Form RE) (Rev. 10/2007)

Request—For additional certificate of registration [37 C.F.R.
§201.2(d)(1)]

—For photocopies of copyright deposits [37 C.F.R.
§201.2(d)(2)]

Document cover sheet—For recordation of documents in the
United States Copyright Office (Rev. 9/2007)

Statement of account—For secondary transmissions by cable
systems (SA1-2 Short Form) (Rev. 4/2011)

—For secondary transmissions by cable systems (SA 3 Long
Form) (Rev. 4/2011)

Satellite statement of account form (Form SC) (Rev. 5/2012)

II. COPYRIGHT ROYALTY BOARD

A.

§17:45
§ 17:46
§17:47

B.

§17:48

§17:49

§ 17:50
§17:51
§17:52

§17:53

PROCEDURAL GUIDE

Copyright royalty board
Copyright Royalty Board judges and proceedings
Review of the Copyright Royalty Board determination

PROCEDURAL FORMS

Petition—To participate in royalty rate-setting proceeding
[17 U.S.C.A. §§ 801 et seq.; 37 C.F.R. § 351.1(b)(1)(1)]

—To participate in royalty rate-setting proceeding—dJoint
petition [17 U.S.C.A. §§ 801 et seq.; 37 C.F.R.
§ 351.1(b)(1)(i1)]

—For distribution of cable royalty fees [17 U.S.C.A. §§ 801 et
seq.; 37 C.F.R. § 351.1(b)(2)(1)]

—For distribution of cable royalty fees—dJoint petition [17
U.S.C.A. §§ 801 et seq.; 37 C.F.R. § 351.1(b)(2)(i1)]

Motion—For declaratory ruling—To terminate controversy or
remove uncertainty [5 U.S.C.A. § 554(e); 37 C.F.R. Pt. 252]

Order—Granting partial distribution of cable royalty fund
[17 U.S.C.A. §§ 801 et seq.; 37 C.F.R. § 351.1(b)(1)(1)]

III. DECLARATORY JUDGMENT AS TO VALIDITY
OF COPYRIGHT

A. PROCEDURAL GUIDE

§17:54
§ 17:55

ceelxxxiv

Declaratory judgment as to copyright validity
Jurisdiction and procedure
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B. PROCEDURAL FORMS

§ 17:56  Complaint in district court—For declaration of invalidity of
copyright [28 U.S.C.A. §§ 1338(a), 1400(a), 2201; Fed. R.
Civ. P. 57]

§ 17:57 Motion and notice—To dismiss complaint in declaratory
judgment action for failure to allege justiciable controversy
[28 U.S.C.A. § 2201; Fed. R. Civ. P. 12(b)(6), 57]

IV. ACTIONS FOR INFRINGEMENT OF
COPYRIGHT

A. PROCEDURAL GUIDE

1. Jurisdiction and Venue

§ 17:58 Federal copyright jurisdiction
§17:59 Venue
§ 17:60 Actions in Court of Federal Claims against United States

2. Parties

§ 17:61 Generally; standing to sue
§ 17:62 Sovereign immunity

§ 17:63 Joinder of plaintiffs
§17:64 Joinder of defendants

3. Pretrial Pleadings and Motions

§17:65 Complaint

§17:66 —Dismissal

§ 17:67 Checklist—Complaint in copyright infringement action
§17:68 Answer

§17:69 Discovery

4. Prima Facie Case

§17:70 Elements of copyright infringement claim
§ 17:71 —Substantial similarity
§17:72 Evidence of valid copyright

§ 17:73 Registration requirement; exceptions; notice of potential
infringement

§ 17:74 Checklist—Advance notice of potential infringement [37
C.F.R. § 201.22]

5. Defenses

§ 17:75 Allegations to rebut evidence of validity or existence of
infringement
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§17:76
§17:77
§17:78

§17:79
§17:80
§17:81

§17:82

§17:83
§17:84

§17:85
§ 17:86
§ 17:87
§17:88

§17:89
§17:90
§17:91
§ 17:92
§17:93

§17:94
§ 17:95
§ 17:96
§17:97
§17:98

§17:99
§17:100

§17:101
§17:102
§17:103

§17:104
§17:105

ceelxxxvi

FeEDERAL PrROCEDURAL FoRrMS

Fair use

—Purpose and character of use

Checklist—Fair use—Determining whether a use was “fair”
or “unfair”

Independent creation

Use of common source

Checklist—Defense—Copyrighted work based on sources in
public domain and lack of originality

Copyright misuse

6. Preliminary Relief

Generally

Seizure and impoundment of infringing works; turnover
orders

Preliminary injunction

—Irreparable harm

—Likelihood of success on merits

—Substantial similarity as related to injunctive relief

7. Trial

Consolidation of actions

Bifurcated trial

Right to jury trial

—Actions seeking statutory damages
Jury instructions

8. Damages

Election of damages

Actual damages and profits

—Apportionment

Statutory damages, generally

—Factors and limitations bearing on award of statutory
damages

—Registration as prerequisite

—Effect of infringer’s conduct; willful, knowing, and
innocent infringements

Joint and several liability

9. Costs and Fees

Generally

“Prevailing” party
Willfulness requirement
Sanctions
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§17:106
§17:107
B.

§17:108

§17:109

§17:110

§17:111

§17:112

§17:113

§17:114

§17:115

§17:116

§17:117

§17:118

§17:119

10. Appeal and Review

Scope of review

—Injunctions

PROCEDURAL FORMS

1.

Complaints

Advance notice of potential infringement of works
consisting of sounds, images, or both [17 U.S.C.A.
§411(c); 37 C.F.R. § 201.22]

Complaint—To enjoin infringement of copyrighted book,
with application for injunction—Pendent claim for
unfair competition [17 U.S.C.A. §§ 101, 102, 401, 501 to
505; 28 U.S.C.A. §§ 1338, 1400; Fed. R. Civ. P. 8(a),
65(a)]

—To enjoin infringement of copyright—Sale of stationery
and greeting cards—Pendent claim for unfair
competition [17 U.S.C.A. §§ 101, 102, 401, 501 to 505;
28 U.S.C.A. §§ 1338, 1400(a); Fed. R. Civ. P. 8(a), 65(a)]

— —Motion picture [17 U.S.C.A. §§ 101 et seq.; 28
U.S.C.A. § 1338(a); Fed. R. Civ. P. 8(a)]

— —Sale and distribution of videocassette [17 U.S.C.A.
§§ 101 et seq.; 28 U.S.C.A. §§ 1338(a), 1400(a)]

—To enjoin infringement of copyright and unfair
competition—Musical composition [17 U.S.C.A. §§ 101
et seq.; 28 U.S.C.A. §§ 1338, 1391, 1400; Fed. R. Civ. P.
8(a)]

—For copyright infringement—Song lyrics [17 U.S.C.A.
§§ 101 et seq.; 28 U.S.C.A. §§ 1338, 1391, 1400; Fed. R.
Civ. P. 8(a)]

—To enjoin infringement of copyright and unfair
competition—Musical composition—False notice of
copyright by defendant [17 U.S.C.A. §§ 101 et seq.; 28
U.S.C.A. §§ 1338, 1391, 1400; Fed. R. Civ. P. 8(a)]

—To enjoin infringement of copyright and damages—
Unauthorized sound recording

— —Use of images by Internet search engine [17
U.S.C.A. §§ 101 et seq.; 28 U.S.C.A. §§ 1331, 1338,
1391(b), 1400(a)]

Allegations in complaint and demand for relief—
Infringement of copyright in sound recordings [17
U.S.C.A. §§ 101, 102, 402, 501 to 505; 28 U.S.C.A.

§§ 1338, 1400(a); Fed. R. Civ. P. 8(a), 65(a)l

Allegations in complaint, and demand for relief—
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§ 17:120

§17:121

§17:122

FeEDERAL PrROCEDURAL ForRMS

Infringement of copyright in textile fabrics—Unfair
competition [17 U.S.C.A. §§ 101, 102, 401, 501 to 505;
28 U.S.C.A. §§ 1338, 1400(a); Fed. R. Civ. P. 8(a), 65(a)]

Allegations in complaint and demand for relief—False
copyright management information [17 U.S.C.A. §§ 101
et seq.]

—Fraudulent registration of copyright [17 U.S.C.A.
§§ 101 et seq.]

Allegation in complaint—Substantial similarity [17
U.S.C.A. §§ 102, 501]

§ 17:122.50 —Unauthorized copies, sales of plaintiff’s movies [17

§17:123

§17:124

U.S.C.A. §§ 101, 102, 402, 501 to 505]

—Reason for not joining co-owner of copyright as party
plaintiff [17 U.S.C.A. § 501; 28 U.S.C.A. §§ 1338, 1400;
Fed. R. Civ. P. 19]

—dJoinder of licensor as defendant or involuntary

plaintiff where licensor refuses to join as coplaintiff [17
U.S.C.A. § 501; Fed. R. Civ. P. 19(a)]

§17:124.25 —Contributory copyright infringement [17 U.S.C.A.

§ 501; Fed. R. Civ. P. 8]

§ 17:124.50 —Vicarious copyright infringement [17 U.S.C.A. § 501,

§ 17:125

§17:126

§17:127

§17:128
§17:129
§ 17:130
§17:131
§17:132
§17:133

§17:134
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Fed. R. Civ. P. §]

—Pendent jurisdiction of court over unfair competition
claim [28 U.S.C.A. § 1338(b); Fed. R. Civ. P. 8(a)]

—To enjoin infringement of copyright—Explanation of
failure to attach to complaint copy of infringing
publication [17 U.S.C.A. § 501; 28 U.S.C.A. §§ 1338,
1400; Fed. R. Civ. P. 8(a)l

—Infringement of copyright in disseminating musical
compositions to MP3 subscribers [17 U.S.C.A. §§ 106,
502 to 505]

2. Writ of Seizure; Preliminary Injunction

Application and affidavit—In support of motion to impound
infringing articles [17 U.S.C.A. § 503]

Motion and notice—For writ of seizure [17 U.S.C.A. § 503;
Fed. R. Civ. P. 7(b)]

Order—For issuance of writ of seizure [17 U.S.C.A. § 503(a)]

Writ of seizure of infringing articles [17 U.S.C.A. § 503(a)]

Plaintiff’s undertaking on preliminary injunction and writ of
seizure [17 U.S.C.A. § 503; Fed. R. Civ. P. 65(a)]

Affidavit in support of motion or turn-over order [17
U.S.C.A. § 503(b); Fed. R. Civ. P. 7(b)]

Motion—By defendant for return of seized articles [17
U.S.C.A. § 503; Fed. R. Civ. P. 7(b)]
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§17:135 Affidavit—In support of motion for return of seized
articles—Tape recordings [17 U.S.C.A. § 503]

§17:136 — —Tape recordings—Compulsory licensing defense [17
U.S.C.A. § 503]

§17:137 Order—For return of seized articles [17 U.S.C.A. § 503]

§ 17:138 Motion—For preliminary injunction [17 U.S.C.A. § 502; Fed.
R. Civ. P. 65]

§ 17:139 Preliminary injunction—Against infringement of copyright
[17 U.S.C.A. § 502; Fed. R. Civ. P. 65(d)]

3. Dismissal; Joinder of Parties

§ 17:140 Motion and notice—To dismiss complaint for failure to
allege federal question jurisdiction [Fed. R. Civ. P.
12(b)(1)]

§17:141 Motion—To dismiss complaint for failure to join
indispensable party—By co-owner of copyright [Fed. R.
Civ. P. 12(b)(7), 19]

§17:142 —To dismiss complaint for failure to join necessary party—
By defendant’s licensor [Fed. R. Civ. P. 12(b)(7), 19]
§17:143 —To dismiss complaint—Plaintiff-nonexclusive licensee not

real party in interest [Fed. R. Civ. P. 12(b)(6), 17]
§ 17:144 —To join licensor as coplaintiff [Fed. R. Civ. P. 17, 19, 21]
§ 17:145 Affidavit—In support of motion for joinder of licensor as
coplaintiff [Fed. R. Civ. P. 17, 19, 21]

§ 17:146 Order—dJoining copyright licensor as plaintiff [Fed. R. Civ.
P. 19(a), 21]

4. Defenses; Counterclaims

§ 17:147 Affirmative defense allegation—Lack of copyrightable
subject matter [17 U.S.C.A. § 102(b); Fed. R. Civ. P. 8(c)]
§ 17:148 —Lack of originality [17 U.S.C.A. § 102; Fed. R. Civ. P. 8(c)]
§17:149 —Noncompliance with statutory provisions [17 U.S.C.A.
§§ 401 to 412; Fed. R. Civ. P. 8(¢)]

§ 17:150 —No notice of copyright [17 U.S.C.A. § 401(a); Fed. R. Civ.
P. 8(c)

§ 17:151 —Misleading designation in copyright notice—Incorrect
identification of copyright owner [17 U.S.C.A. §§ 401, 406;
Fed. R. Civ. P. 8(c)]

§ 17:152 —Failure of condition precedent to suit—Lack of deposit
after publication [17 U.S.C.A. §§ 407, 411; Fed. R. Civ. P.
8(c)l

§ 17:153 —Abandonment of copyright [Fed. R. Civ. P. 8(c)]

§17:1564 —Fair use [17 U.S.C.A. § 107; Fed. R. Civ. P. 8(c)]

§ 17:155 —Unclean hands [Fed. R. Civ. P. 8(c)]
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§ 17:156 —Unclean hands—Contract dispute

§ 17:157 —Statute of limitations [17 U.S.C.A. § 507(b); Fed. R. Civ.
P. 8(c)

§ 17:158 —Laches [Fed. R. Civ. P. 8(¢)]

§17:159 —License [Fed. R. Civ. P. 8(¢)]

§17:160 —Estoppel [Fed. R. Civ. P. 8(c)]

§ 17:161 —Misuse of copyright [17 U.S.C.A. § 501; Fed. R. Civ. P.
8(c)l

§ 17:162 —Independent creation; use of common source [17 U.S.C.A.
§ 501; Fed. R. Civ. P. 8(c)]

§17:163 Counterclaim and demand for judgment—Illegal tie-in
arrangement [15 U.S.C.A. §§ 1, 14, 15; Fed. R. Civ. P.
13(a)]

§ 17:164 Counterclaim—Price fixing in connection with resale of
copyrighted works [15 U.S.C.A. § 1; Fed. R. Civ. P. 13(a)]

5. Pretrial Proceedings

§ 17:165  Pretrial order in copyright infringement action [Fed. R. Civ.
P. 16]

6. Jury Instructions

§17:166 Instru]ction to jury—Plaintiff’s burden of proof [Fed. R. Civ.
P. 51

§ 17:167 —Proximate cause [Fed. R. Civ. P. 51]

§17:168 —Evidentiary value of certificate of copyright [17 U.S.C.A.
§ 410(c); Fed. R. Civ. P. 51]

§17:169 —Presumption of validity of copyright [Fed. R. Civ. P. 51]

§ 17:170 —Effect of variations from statutorily prescribed form of
notice [Fed. R. Civ. P. 51]

§17:171 —Originality [Fed. R. Civ. P. 51]

§17:172 —Originality; written work [Fed. R. Civ. P. 51]

§ 17:173 —What constitutes infringement [Fed. R. Civ. P. 51]

§17:174 —Damages [Fed. R. Civ. P. 51]

§17:175 —Damages—Where defendants incurred loss [Fed. R. Civ.
P. 51]

§17:176  Jury instruction—Statutory damages [15 U.S.C.A. § 504(c);
Fed. R. Civ. P. 51]

§ 17:177 Instruction to jury—Profits recoverable against infringer of
copyright [Fed. R. Civ. P. 51]

§ 17:178  Jury instruction—Commercial use of works intended to be

exempt for viewing in private homes—Enhanced damages
[17 U.S.C.A. §§ 110(5), 504(d); Fed. R. Civ. P. 51]

7. Posttrial Proceedings

§ 17:179 Motion and notice—For judgment as a matter of law or for
new trial—By defendant [Fed. R. Civ. P. 50(b), 59]
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§ 17:180 Order—Granting defendant’s motion for judgment as a
matter of law [Fed. R. Civ. P. 50(c)]

§ 17:181 —Denying defendant’s motion for judgment as a matter of
law or for new trial [Fed. R. Civ. P. 50(b), 50(e), 59(a)]

Table of Laws and Rules

Correlation Table

Volume 6B

CHAPTER 18. COURT OF FEDERAL
CLAIMS

I. GENERAL CONSIDERATIONS
A. PROCEDURAL GUIDE

1. Establishment and Functioning of Court

§ 18:1 Creation of court
§ 18:2 Judges; principal office
§ 18:3  Applicable rules

2. Practice by Attorneys Before the Court

§ 18:4 Eligibility to practice

§ 18:5 Admission to practice

§ 18:6 —Oral motion; verified application

§ 18:7 —Foreign attorneys

§ 18:8 Appearance; attorneys of record

§ 18:9  Substitution, withdrawal, or death of attorney

3. Discipline, Disbarment, and Reinstatement

§ 18:10 Generally

§ 18:11 Court control over proceedings

§ 18:12 Standing panel on attorney discipline

§ 18:13  Service of order to show cause and other papers
§ 18:14 Effect of conviction in another jurisdiction of a serious crime
§ 18:15 Evidence; burden of proof

§ 18:16  Public discipline in another jurisdiction

§ 18:17 Investigations

§ 18:18 Show-cause order; hearing

§ 18:19 Disbarment on consent

§ 18:20 Reinstatement
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B.

§18:22

§ 18:23

§18:24

§18:25

§18:26
§ 18:27
§ 18:28

§ 18:29
§18:30

FeEDERAL PrROCEDURAL FoRrRMS

Judicial misconduct and disability

PROCEDURAL FORMS

Application for admission to practice before Court of Federal
Claims—By verified application [U.S. Court of Federal
Claims R. 83.1(b)]

—In open court [U.S. Court of Federal Claims R. 83.1(b)]
[Deleted]

Certificate—By judge or clerk—Regarding applicant’s
membership and good standing in bar [U.S. Court of
Federal Claims R. 83.1(b)(3)]

Letter—To clerk—From member of Court of Federal Claims
or Supreme Court bar [U.S. Court of Federal Claims R.
83.1(b)(3)]

Motion—For admission of foreign attorney [U.S. Court of
Federal Claims R. 83.1(b)(5)]

—By plaintiff—To substitute attorney [U.S. Court of Federal
Claims R. 83.1(c)(4)]

Motion and notice—By attorney—For permission to withdraw
appearance [U.S. Court of Federal Claims R. 83.1(c)(4)]

Complaint—dJudicial disability [RCFC Jud. Conduct, Rule 2]

Statement of facts—dJudicial disability [RCFC Jud. Conduct,
Rule 2]

II. JURISDICTION

A.

§18:31
§18:32

§18:33

§18:34
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PROCEDURAL GUIDE

1. Overview of Court of Federal Claims
Jurisdiction

Generally; limited jurisdiction
Additional issues relating to jurisdiction

2. Claims Cognizable in Court of Federal Claims
a. Claims Arising Under the Tucker Act
i. Overview
Types of claims within the Tucker Act jurisdiction, generally

ii. Jurisdiction in Claims Involving
Breach of Contract

Generally
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§ 18:35

§ 18:36
§ 18:37

§ 18:38
§18:39

§ 18:40
§18:41
§ 18:42
§18:43
§18:44
§ 18:45

§ 18:46
§ 18:47

§ 18:48
§ 18:49
§ 18:50

§18:51
§ 18:52
§18:53

§ 18:54

§ 18:55

Public contracts

iii. Jurisdiction in Constitutional,
Statutory, and Regulatory Claims

Money-mandating provision
Taking of property under constitution

b. Claims Arising Under Other Jurisdictional
Grants

Congressional reference cases
Claims respecting unsettled accounts with officers, agents, or
contractors

Damages for unjust conviction and imprisonment

Oyster growers’ claims for damages from dredging operations
Patent and copyright infringement or use by government
Claims for liquidated damages withheld from contractors
Claims of Native American tribes

Declaratory judgment as to tax-exempt status of charitable
organization

Review under Civil Liberties Act
Claims under National Vaccine-Injury Compensation
Program

3. Exclusive and Concurrent Jurisdiction

a. Overview

Court of Federal Claims—Exclusive jurisdiction
—Concurrent jurisdiction with district courts
—Exclusion from jurisdiction

b. Impact of Statutes Other Than the Tucker
Act on Court of Federal Claims
Jurisdiction

Generally
Little Tucker Act
Administrative Procedure Act

c. Relief Requested as Bearing on Exclusivity
of Court of Federal Claims Jurisdiction

General requirement that monetary relief be primary remedy
sought

—When claims seeking equitable relief may be heard;
generally
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§ 18:56

§ 18:57
§ 18:58

§ 18:59
§ 18:60
§18:61

§ 18:62

§18:63

§ 18:64
§ 18:65

§ 18:66

§ 18:67

§ 18:68

§ 18:69

§18:70

§18:71

§18:72
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—Reinstatement to office or position; placement in proper
duty or retirement status; correction of records

—Procurement and bid protest cases

Amount in controversy

4. Cases Pending in Multiple Courts; Transfer of
Cases

Effect of pendency of claims in other courts

Transfers from Court of Federal Claims to district court

Retransfer from Court of Federal Claims to district court of
case that originated in district court

Transfer from district court to Court of Federal Claims

PROCEDURAL FORMS

Allegation—Tucker Act jurisdiction—Claim founded on the
Constitution [28 U.S.C.A. § 1491; U.S. Court of Federal
Claims R. 8(a)(1)]

— —Claim founded on Act of Congress [28 U.S.C.A. § 1491;
U.S. Court of Federal Claims R. 8(a)(1)]

— —Claim founded on express contract with United States
[28 U.S.C.A. § 1491; U.S. Court of Federal Claims R. 8(a)(1)]

— —Claim founded on action or regulation of administrative
agency [28 U.S.C.A. § 1491; U.S. Court of Federal Claims R.
8(a)(1)]

Motion—To dismiss—Lack of subject-matter jurisdiction in
Court of Federal Claims—Tucker Act constitutional,
statutory, or regulatory claim not founded on money-
mandating provision [28 U.S.C.A. § 1491(a)(1); U.S. Court of
Federal Claims R. 12(b)(1)]

— — —Tucker Act constitutional claim founded on takings
clause—No taking occurred [28 U.S.C.A. § 1491(a)(1); U.S.
Court of Federal Claims R. 12(b)(1)]

— — —Tucker Act contract claim not founded on breach of
contract [28 U.S.C.A. § 1491(a)(1); U.S. Court of Federal
Claims R. 12(b)(1)]

— — —Claim seeking primarily equitable rather than
monetary relief [28 U.S.C.A. § 1631; U.S. Court of Federal
Claims R. 12(b)(1)]

Reply—To motion to dismiss based on lack of subject-matter
jurisdiction in Court of Federal Claims—Tucker Act
contract claim challenging existence of contract [28 U.S.C.A.
§ 1491(a)(1); U.S. Court of Federal Claims R. 12(b)(1)]

Cross-motion—For transfer of case from Court of Federal
Claims to Federal District Court—Claim seeking primarily
equitable rather than monetary relief [28 U.S.C.A. § 1631]
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§18:73

Motion—In Federal District Court—For transfer of case from
Federal District Court to Court of Federal Claims—Claim
seeking monetary relief in excess of $10,000 [28 U.S.C.A.

§§ 1346, 1491, 1631; U.S. Court of Federal Claims R. 3.1]

III. COMMENCEMENT OF SUIT; PLEADINGS AND
MOTIONS

A. PROCEDURAL GUIDE

§18:74
§ 18:75

§ 18:76
§18:77
§18:78
§18:79
§ 18:80
§18:81

§18:82
§18:83
§18:84

§ 18:85
§ 18:86
§ 18:87
§ 18:88

§ 18:89
§ 18:90

§18:91
§ 18:92
§ 18:93
§18:94

1. Commencement of Suit

Initiation of proceedings
Service of process

2. Pleadings

a. Requirements in General

General rules of pleading

Form requirements

Signature requirements

Time requirements for filing pleadings
—Computation of time periods
Sanctions

b. Requirements Applicable to Specific
Pleadings

Complaint

—Pleading special matters

Procedure for obtaining discovery before commencement of
action; verified petition

Answer

Method for presenting defenses and objections

Reply

Counterclaim

c. Amended and Supplemental Pleadings

Amended pleadings
Supplemental pleadings

3. Motions

Generally

Motions regarding pleadings
Responses to motions; replies
Computation of time periods
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§18:95

§ 18:96

§ 18:97
§ 18:98

§ 18:99

§ 18:100

§18:101

FeEDERAL PrROCEDURAL ForMS

PROCEDURAL FORMS

Verified petition—To establish discovery prior to
commencement of action [U.S. Court of Federal Claims
R. 27(a)]

Cover sheet—To complaint—United States Court of
Federal Claims (U.S. Court of Federal Claims,
Appendix of Forms, Form 2) [U.S. Court of Federal
Claims R. 5.5(d)(1)]

Application—To proceed in forma pauperis

Complaint—Single count [U.S. Court of Federal Claims
R. 7(a), 8(a), 10(a), 11]

—Multiple counts with same jurisdictional basis [U.S.
Court of Federal Claims R. 7(a), 8(a), 10(a), (b), 11]

—To stop government from disclosing proprietary
information in contract [U.S. Court of Federal Claims
R. 7(a), 8(a), 10(a), (b), 11]

—Against government for unlicensed use of patent [U.S.
Court of Federal Claims R. 7(a), 8(a), 10(a), (b), 11]

§ 18:101.50 —Against government agency—Under Contract Disputes

Act for breach of contract [28 U.S.C.A. § 1491; 41
U.S.C.A. §§ 7103, 7104]

§ 18:102 —Allegation—Action by administrative agency [U.S.
Court of Federal Claims R. 8(a), 9(0)]

§ 18:103 — —Copyright infringement against United States [U.S.
Court of Federal Claims R. 8(a), 9(0)]

§ 18:103.50 — —Claim for patent infringement [U.S. Court of
Federal Claims R. 8(a), 9(0)]

§18:104 — —Claim founded on contract [U.S. Court of Federal
Claims R. 8(a), 9(k), 10(c)]

§ 18:105 — —Claim founded on contract—Repudiation of loan by
Federal Deposit Insurance Corporation [U.S. Court of
Federal Claims R. 8(a), 9(k), 10(c)]

§ 18:106 — —Claim arising under treaty [U.S. Court of Federal
Claims R. 8(a), 9(k), 10(c)]

§ 18:107 — —Ownership of claim by assignment [U.S. Court of
Federal Claims R. 8(a), 9(n)]

§ 18:108 — —Assignment of claim recognized by government
agency [U.S. Court of Federal Claims R. 8(a), 9(n)]

§ 18:109 — —Wrongful payment by government to assignor [U.S.
Court of Federal Claims R. 8(a), 9(n)]

§ 18:110 — —To preserve damage claims that must be brought in
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federal court of claims—Complaint for accounting and a
reconciliation of trust funds by federally recognized
Indian tribe [U.S. Court of Federal Claims R. 8]
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§18:111 Answer—General denial [U.S. Court of Federal Claims
R. 8(b)]
§18:112 —Specific denials and admissions—Insufficient

knowledge or information to form belief as to truth of
certain allegation [U.S. Court of Federal Claims R. 8(b)]

§18:113 —With counterclaim [U.S. Court of Federal Claims R. 8,
12, 13]
§18:114 —Affirmative defense—Contract complaint by federal

employee against United States agency—All courts
other than Court of Federal Claims lack jurisdiction [28
U.S.C.A. §§ 1346, 1491]

§ 18:115 Answer to counterclaim—Specific admissions and
denials; insufficient information and knowledge to form
belief as to truth of certain allegations [U.S. Court of
Federal Claims R. 7(a), 8(b), 12(b)]

§18:116 —Allegation—Statute of limitations expired [U.S. Court
of Federal Claims R. 8(c); 28 U.S.C.A. § 2415(a)]
§ 18:117 Motion—To amend answer to add counterclaim—

Counterclaim matured after answer filed [U.S. Court of
Federal Claims R. 7(b), 13(e)]

§18:118 Order—Granting leave to file a supplemental pleading
[U.S. Court of Federal Claims R. 13(e), 15(d)]

§ 18:119 Motion—For sanctions—Misrepresentations to court
[U.S. Court of Federal Claims R. 11(b), (¢)]

§ 18:120 —For temporary restraining order or preliminary
injunction [U.S. Court of Federal Claims R. 65]

§ 18:121 Surety bond—For temporary restraining order or

preliminary injunction [U.S. Court of Federal Claims R.
65(a), (b); U.S. Court of Federal Claims, Appendix of
Forms, Form 11]

§ 18:122 Bond with collateral—For temporary restraining order or
preliminary injunction [U.S. Court of Federal Claims R.
65(c), 65.1; U.S. Court of Federal Claims, Appendix of
Forms, Form 13]

IV. PARTIES
A. PROCEDURAL GUIDE

1. In General

§ 18:123 Real parties in interest
§ 18:124 Capacity to sue or be sued
§18:125 Class actions

2. Joinder
§ 18:126 Mandatory joinder
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§ 18:127
§18:128

§18:129
§18:130

§18:131
§18:132
§ 18:133

B.
§18:134

§18:135
§18:136
§ 18:137

§18:138

§ 18:139
§ 18:140

§18:141
§18:142

§18:143

§18:144

§18:145

FeEDERAL PrROCEDURAL FoRMS

Permissive joinder
Misjoinder

3. Intervention; Substitution

Intervention
Substitution of parties

4. Third-Party Practice

Third-party summons
Notice to potentially interested third parties
Third-party pleadings

PROCEDURAL FORMS

Motion—To dismiss action—Plaintiff not real party in
interest [U.S. Court of Federal Claims R. 17(a)]

Complaint—Allegation—Corporate capacity [U.S. Court of
Federal Claims R. 17(a), (b)]

— —Plaintiff is an “interested party” as defined by statute
[U.S. Court of Federal Claims R. 17(a), (b)]

— —Names of persons who should be parties—Reasons such
persons are omitted [U.S. Court of Federal Claims R. 19(c)]

Defense in answer—Lack of capacity—Plaintiff renounced
appointment as executor [U.S. Court of Federal Claims R.
17(a)]

Motion—To join interested third party as plaintiff [U.S.
Court of Federal Claims R. 14(b)]

Third-party answer [U.S. Court of Federal Claims R. 14(c)]

Motion—To drop party [U.S. Court of Federal Claims R. 21]

—To intervene—Applicant’s claim and main action have
common questions of law or fact [U.S. Court of Federal
Claims R. 24]

—By plaintift—For order substituting deceased third-party
plaintiff’s executor as third party and for continuance of
action [U.S. Court of Federal Claims R. 25(a)]

—By assignee—For substitution of assignee as plaintiff
[U.S. Court of Federal Claims R. 25(c)]

—To certify class action [U.S. Court of Federal Claims R.
23]

V. DISCOVERY AND DEPOSITIONS

A.

§ 18:146
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1. In General
Generally; scope of discovery
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§ 18:147 Required disclosures—Initial disclosures

§ 18:148 —Expert information and testimony

§ 18:149 Additional discovery

§ 18:150 Management of discovery

§ 18:151 Stay of discovery pending dispositive motion

2. Limitations and Privileges

§ 18:152 Limitations on discovery
§ 18:153 Work-product privilege

§ 18:154 —Availability of privilege
§ 18:155 —Waiver of privilege

§ 18:156  Protective orders

3. Specific Methods of Discovery

a. Depositions

§ 18:157 Depositions by oral examination; how obtained; manner of
questioning

§ 18:158 Review and signature by deponent; duties of officer before
whom deposition is held

§ 18:159 Items produced for inspection

§ 18:160 Depositions by written questions

b. Request for Admissions

§18:161 Generally

§ 18:162 Response to requests for admission; failure to answer;
objections

§ 18:163  Sufficiency of answers or objections

§ 18:164 Effect of admissions; amendment or withdrawal

c. Interrogatories

§ 18:165 Generally
§ 18:166  Answers; objections
§ 18:167 Option to produce business records

d. Production of Documents; Inspections and
Examinations

§ 18:168 Requests for production of documents and things and entry
on land for inspection and other purposes

§ 18:169 —Response

§ 18:170 —Response to a request for production of electronically
stored information

§ 18:171 Requests for physical or mental examination
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B.
§18:172

§18:173
§18:174
§18:175
§18:176

§18:177
§18:178

§18:179
§18:180

§ 18:181
§ 18:182

§18:183
§18:184
§18:185
§ 18:186

§ 18:187

§18:188

§18:189
§ 18:190

§18:191

§ 18:192

cd

FeEDERAL PrROCEDURAL ForRMS

PROCEDURAL FORMS

Disclosure—Expert information [U.S. Court of Federal
Claims R. 26(a)]

Motion—For leave to take deposition of prisoner [U.S. Court
of Federal Claims R. 30(a)(2)(B), 31(a)(2)(B)]

Notice—Of intent to take deposition by oral examination
[U.S. Court of Federal Claims R. 30(b)]

—Of intent to take deposition by written questions [U.S.
Court of Federal Claims R. 31(a)(3)]

Motion—For protective order [U.S. Court of Federal Claims
R. 26(c)]

Request for admission [U.S. Court of Federal Claims R. 36]

Motion—For withdrawal of admission [U.S. Court of
Federal Claims R. 36(b)]

Response—To request for admissions [U.S. Court of Federal
Claims R. 36(a)]

Objections—To request for admissions [U.S. Court of
Federal Claims R. 36(a)]

Interrogatories [U.S. Court of Federal Claims R. 33]

Objections to interrogatories [U.S. Court of Federal Claims
R. 33(b)]

Motion—To compel answer to interrogatory—Request for
sanctions [U.S. Court of Federal Claims R. 33(a), 37(a)]

Request—For production of documents [U.S. Court of
Federal Claims R. 34]

—To permit entry on land [U.S. Court of Federal Claims R.
34]

Motion—For physical examination of person [U.S. Court of
Federal Claims R. 35]

—On failure of party to respond to discovery—For order
establishing matters as fact in accordance with claim of
party obtaining order [U.S. Court of Federal Claims R.
37(b)(2)(A)]

—For order disallowing disobedient party to support or
oppose designated claims or defenses [U.S. Court of
Federal Claims R. 37(b)(2)(A)(ii)]

—PFor order striking parts of pleading [U.S. Court of Federal
Claims R. 37(b)(2)(A)(iii)]

Protective order—In procurement protest case [U.S. Court
of Federal Claims, Appendix of Forms, Form 8]

Motion—For access to information subject to protective
order—By outside or inside counsel [U.S. Court of Federal
Claims, Appendix of Forms, Form 9]

— —By expert consultant or witness [U.S. Court of Federal
Claims, Appendix of Forms, Form 10]
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VI. SUMMARY JUDGMENT; DISMISSAL
A. PROCEDURAL GUIDE

1. Summary Judgment

§ 18:193  Availability, generally

§18:194 Procedure

§ 18:195 —Affidavits and testimony

§ 18:196 Review on administrative record

2. Dismissal

§ 18:197 Voluntary dismissal
§ 18:198 Involuntary dismissal
§ 18:199 Costs of previously dismissed actions

B. PROCEDURAL FORMS

§ 18:200 Motion—For summary judgment—By defendant [U.S. Court
of Federal Claims R. 56(b)]

§ 18:201 Affidavit—Supporting motion for summary judgment [U.S.
Court of Federal Claims R. 56(e)]

§ 18:202 Motion—For involuntary dismissal—Failure to prosecute or
comply with rules or order of court [U.S. Court of Federal
Claims R. 41(b)]

§ 18:203 Notice—Of voluntary dismissal [U.S. Court of Federal
Claims R. 41(a)(1)(A)]

§ 18:204  Stipulation—For dismissal [U.S. Court of Federal Claims R.
41(a)(1)(A)]

VII. PRETRIAL PROCEDURE
A. PROCEDURAL GUIDE

1. Conferences

§ 18:205 Early meeting of counsel

§ 18:206 Preliminary scheduling conference
§ 18:207 Pretrial meeting of counsel

§ 18:208 Pretrial conferences

2. Documents; Orders

§ 18:209 Joint preliminary status report

§ 18:210 Scheduling and other pretrial orders

§ 18:211 Exhibit and witness lists

§ 18:212 Pretrial memoranda, statements, and stipulations
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§ 18:213
§18:214

B.
§ 18:215

§18:216

§ 18:217

§18:218

VIII.
A.

§ 18:219
§ 18:220
§ 18:221
§ 18:222
§ 18:223
§ 18:224

§ 18:225
§ 18:226
§ 18:227
§ 18:228
§ 18:229
§ 18:230
§ 18:231

§ 18:232
§ 18:233
§ 18:234

cdii
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3. Alternative Dispute Resolution Techniques

Approved methods; definitions
Procedure for alternative dispute resolution

PROCEDURAL FORMS

Joint preliminary status report [U.S. Court of Federal
Claims App. A, R. 4]

Motion—For modification of pretrial order [U.S. Court of
Federal Claims R. 16(e)]

Stipulation—Parties’ agreement to submit matter to
alternative dispute resolution [U.S. Court of Federal
Claims App. H]

Motion—Challenging report of special master [U.S. Court of
Federal Claims R. 53(f)(2)]

TRIAL; JUDGMENT

PROCEDURAL GUIDE
1. Trial

a. In General

Overview

Disqualification of judges

Place of hearing

Subpoenas

—Compelling attendance of witnesses

—Compelling production of documents and other tangible
items

b. Conduct of Trials

Consolidation and separation
Separate determination of liability
Calling and examination of witnesses
Examination of plaintiff

Effect of interest of witness in suit
Production and taking of evidence
Record of proceedings; court reporters

c. Proceedings in Actions on Special Claims

Suits on unsettled accounts
Damages for unjust conviction and imprisonment
—Proof of innocence
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§ 18:235
§ 18:236

§ 18:237
§ 18:238

§ 18:239
§ 18:240

§ 18:241
§18:242

§ 18:243
§ 18:244
§ 18:245
§ 18:246
§ 18:247

§18:248
§18:249
§ 18:250
§ 18:251

B.

§ 18:252

§ 18:253
§ 18:254

§ 18:255

§ 18:256

d. Remand

Remand orders
Extension or termination of stay of proceedings on remand

2. Judgment

a. In General

Findings; amendments
Definition; judgment on multiple claims or parties

b. Particular Types of Judgments

Default judgments
Declaratory judgments

c. Offer of Judgment; Entry of Judgment

Offer of judgment
Entry of judgment

d. Costs; Stays

Availability of costs

Taxation of costs

Automatic stay of proceedings to enforce judgment
Stay on motion for new trial or for judgment
Injunction pending appeal; stay on appeal

e. Payment of Judgment

Generally

Payment as discharge of liability
Application for attorney’s fees and expenses
—Prevailing party determination

PROCEDURAL FORMS

1. Trial

Motion—For consolidation [U.S. Court of Federal Claims R.
42(a)]
—For separate trials [U.S. Court of Federal Claims R. 42(b)]

Stipulation—By parties—For separate determination of
liability [U.S. Court of Federal Claims R. 42(c)]

Subpoena to Appear and testify at a hearing or trial (U.S.
Court of Federal Claims Rules, Appendix of Forms, Form
6A) [U.S. Court of Federal Claims R. 45]

Subpoena to testify at a deposition or to produce documents
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§ 18:257

§ 18:258

§ 18:259
§ 18:260
§ 18:261
§ 18:262

§ 18:263
§ 18:264

§ 18:265

§ 18:266

§ 18:267

§ 18:268

§ 18:269

§ 18:270

FeEDERAL PrROCEDURAL FoRMS

(U.S. Court of Federal Claims Rules, Appendix of Forms,
Form 6B) [U.S. Court of Federal Claims R. 45]

Subpoena to produce documents, information, or objects or
to permit inspection of premises (U.S. Court of Federal
Claims Rules, Appendix of Forms, Form 6C) [U.S. Court of
Federal Claims R. 45]

Subpoena—Vaccine case (U.S. Court of Federal Claims,
Appendix of Forms, Form 7A) [U.S. Court of Federal
Claims R. 45]

2. Judgment

Findings of fact and conclusions of law [U.S. Court of
Federal Claims R. 52]

Judgment—For plaintiff—Damages [U.S. Court of Federal
Claims R. 54]

Motion—For judgment by default [U.S. Court of Federal
Claims R. 55]

—To set aside entry of default and default judgment [U.S.
Court of Federal Claims R. 55(c), 60(b)]

Offer of judgment [U.S. Court of Federal Claims R. 68]

Motion—For stay of proceedings to enforce judgment [U.S.
Court of Federal Claims R. 62]

—For remand to administrative agency [U.S. Court of
Federal Claims R. 52.2(a)]

—For extension of stay of proceedings—Pending
determination on remand [U.S. Court of Federal Claims R.
52.2(d)]

—To dismiss with prejudice—Following disposition during
stay for remand [U.S. Court of Federal Claims R. 52.2(f)]

Notice—By party—Subsequent to remand—Indicating
whether determination on remand was satisfactory [U.S.
Court of Federal Claims R. 52.2(f)]

Bill of costs (U.S. Court of Federal Claims Rules, Appendix
of Forms, Form 4) [U.S. Court of Federal Claims R. 54(d)]

Application for attorney’s fees under the Equal Access to
Justice Act (U.S. Court of Federal Claims Rules, Appendix
of Forms, Form 5) [28 U.S.C.A. § 2412(d)]

IX. NEW TRIAL; RELIEF FROM JUDGMENT

A.

§18:271

cdiv

PROCEDURAL GUIDE

1. New Trial, Reconsideration, and Altering or
Amendment Judgment

Grounds for relief, generally
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§ 18:272
§ 18:273
§18:274

§ 18:275
§ 18:276

B.
§ 18:277

§18:278
§ 18:279

§ 18:280

Reconsideration and rehearing
New trial
Amendment of judgment

2. Relief from Judgment

Motion for relief from judgment due to clerical mistakes

Motion for relief from judgment on grounds of mistakes,
inadvertence, excusable neglect, newly discovered evidence,
or fraud

PROCEDURAL FORMS

Motion—For reconsideration or new trial [U.S. Court of
Federal Claims R. 59(a), (b)]

—For amendment of judgment [U.S. Court of Federal
Claims R. 59(e)]

—For relief from judgment [U.S. Court of Federal Claims R.
60(b)]

—For correction of clerical mistakes [U.S. Court of Federal
Claims R. 60(a)]

X. APPEAL AND REVIEW

A.

§ 18:281
§ 18:282

§ 18:283
§18:284

B.
§ 18:285

§ 18:286
§ 18:287
§ 18:288

§ 18:289

§ 18:290

PROCEDURAL GUIDE

Appellate jurisdiction

—Powers of appellate court to determine whether Court of
Federal Claims has jurisdiction

Appellate procedure

Governing law

PROCEDURAL FORMS

Notice of appeal [28 U.S.C.A. § 2522; Fed. R. App. P. 3, 4;
U.S. Court of Appeals for Federal Circuit Appendix of
Federal Circuit Forms, Form 1]

Motion—For deposition pending appeal [U.S. Court of
Federal Claims R. 27(b)]

—For extension of time for filing notice of appeal [28
U.S.C.A. § 2522; Fed. R. App. P. 4(b)(4)]

—For permission to appeal interlocutory order [28 U.S.C.A.
§ 1292(d)(2); Fed. R. App. P. 5]

Appeal information sheet—Court of Appeals for Federal
Circuit [United States Court of Appeals for Federal Circuit
Rules Appendix of Federal Circuit Forms, Form 7]

Motion, affidavit, and order—For leave to proceed on appeal
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§ 18:291

§ 18:292

§ 18:293

FeEDERAL PrROCEDURAL FoRMS

in forma pauperis—Rules of the United States Court of
Appeals for the Federal Circuit Form 6 [28 U.S.C.A.

§ 1915(a); Rules of United States Court at Appeals for
Federal Circuit Rule 24; Fed. R. App. P. 24]

Informal brief [Rules of United States Court of Appeals for
Federal Circuit Appendix of Forms, Form 12; Rules of
United States Court of Appeals for Federal Circuit Rule
28]

Entry of appearance [Rules of United States Court of
Appeals for Federal Circuit Appendix of Forms, Form 8;
Rules of United States Court of Appeals for Federal Circuit
Rule 47.3]

Certificate—As to interested parties [Rule of United States
Court of Appeals for Federal Circuit Appendix of Forms,
Form 9; Rules of United States Court of Appeals for
Federal Circuit Rule 47.4]

CHAPTER 19. CREDITORS’ PROVISIONAL
REMEDIES

I. GENERAL CONSIDERATIONS

§19:1

§19:2
§19:3
§19:4
§ 19:5
§ 19:6

Generally; seizure of person or property under Fed. R. Civ. P.
64

Procedural considerations; jurisdiction and venue

Due-process considerations

Injunctive relief as provisional remedy

Claims under the Federal Debt Collection Procedures Act

Appealability of grant or denial of provisional remedy

II. ATTACHMENT

A.
§ 19:7
§19:8
§19:9
§19:10
§19:11
§19:12

B.

§19:13

cdvi

PROCEDURAL GUIDE

Generally

Standards for granting attachment

Burden of proof

Due-process requirements

Release and dissolution of attachment
Checklist—Motion or affidavit for a writ of attachment

PROCEDURAL FORMS
1. Issuance of Writ

a. Official Forms
Application—For attachment—In Central District of
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§19:14

§19:15

§ 19:16

§19:17

§ 19:18

§19:19

§19:20

§19:21

§ 19:22

§19:23

§19:24

§19:25
§19:26

§19:27

§19:28

§ 19:29

§ 19:30

California (Form CV-4f) (Rev. 12/2003) [Fed. R. Civ. P. 6(c),
7(b), 64]

Complaint—For attachment—In District of Puerto Rico [Fed.
R. Civ. P. 7(a), 64]

Notice—Of application and hearing—For right to attach
order and writs of attachment—In Central District of
California (Form CV-4i) (Rev. 1/2012) [Fed. R. Civ. P. 7(b)]

—Of opposition to application for right to attach order and of
claim of exemption (Attachment)—In Central District of
California (Form CV-4k) (Rev. 12/2003) [Fed. R. Civ. P. 7(b)]

—Of lien based on right to attach order—In Central District
of California (Form CV-40) (Rev. 12/2003) [Fed. R. Civ. P.
64]

—Of attachment—In Central District of California (Form CV-
4c) (Rev. 12/2003) [Fed. R. Civ. P. 64]

Temporary protective order—Prior to hearing on application
for attachment—In Central District of California (Form CV-
4m) (Rev. 12/2003) [Fed. R. Civ. P. 64]

Ex parte order—Of right to attach and for issuance of writ of
attachment—Resident—In Central District of California
(Form CV-4a) (Rev. 12/2003) [Fed. R. Civ. P. 64]

— —Nonresident—In Central District of California (Form
CV-4e) (Rev. 12/2003) [Fed. R. Civ. P. 64]

Order—Of right to attach and for issuance of writ of
attachment—After hearing—In Central District of
California (Form CV-4b) (Rev. 12/2003) [Fed. R. Civ. P. 64]

Application and order—To appear for examination based on
right to attach order—In Central District of California
(Form CV-4p) (Rev. 10/2011) [Fed. R. Civ. P. 7(b)]

Undertaking—By personal sureties for attachment—In
Central District of California (Form CV-4n) (Rev. 12/2011)
[Fed. R. Civ. P. 64]

Order of attachment—In District of Puerto Rico [Fed. R. Civ.
P. 64]

Writ of attachment—In Central District of California (Form
CV-4d) (Rev. 10/2011) [Fed. R. Civ. P. 64]

—Before judgment—Credits—In District of District of
Columbia (Form CO-903-A) (Rev. 4/2010) [Fed. R. Civ. P.
64]

— —Lands, tenements, goods, and chattels—In District of
District of Columbia (Form CO-903) (Rev. 4/2010) [Fed. R.
Civ. P. 64]

—In District of Puerto Rico [Fed. R. Civ. P. 64]

b. Other Forms

Application for issuance of writ—Breach of contract [Fed. R.
Civ. P. 6(c), 7(b), 64]
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§19:31
§ 19:32
§19:33
§19:34
§ 19:35
§ 19:36

§ 19:37
§ 19:38

§19:39

§ 19:40
§19:41

§ 19:42
§19:43

§19:44

§19:45

§ 19:46

§ 19:47

§19:48

§ 19:49

§ 19:50

§19:51
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—Breach of contract—Percentage of revenues [Fed. R. Civ. P.
6(c), 7(b), 64]

—Prejudgment attachment [Fed. R. Civ. P. 6(c), 7(b), 64]

Motion—For writ of attachment [Fed. R. Civ. P. 6(c), 7(b), 64]

—For attachment to secure effectiveness of judgment [Fed. R.
Civ. P. 6(c), 7(b), 64]

Affidavit—For, or in support of motion for, writ of attachment
[Fed. R. Civ. P. 64]

Allegation—In affidavit supporting motion for writ of
attachment—Absconding debtor [Fed. R. Civ. P. 64]

— —Claim based on contract [Fed. R. Civ. P. 64]

— —Claim based on tort of nonresident defendant [Fed. R.
Civ. P. 64]

— —Defendant outside jurisdiction of court [Fed. R. Civ. P.
4(k), 64]

Interrogatories—In attachment [Fed. R. Civ. P. 64]

Bond or undertaking—To secure writ of attachment [Fed. R.
Civ. P. 64]

Writ of attachment [Fed. R. Civ. P. 64]

Marshal’s return—Of writ of attachment [Fed. R. Civ. P. 64]

2. Modification or Dissolution of Writ or Order
a. Official Forms

Application and notice of hearing—For order to terminate,
modify, or vacate temporary protective order issued prior to
attachment—In Central District of California (Form CV-4h)
(Rev. 12/2003) [Fed. R. Civ. P. 7(b), 64]

Order—To terminate, modify, or vacate temporary protective
order issued prior to attachment—In Central District of
California (Form CV-4l) (Rev. 12/2003) [Fed. R. Civ. P. 64]

Application—To set aside right to attach order and release
attached property—In Central District of California (Form
CV-4g) (Rev. 12/2003) [Fed. R. Civ. P. 7(b), 64]

Order—To set aside attachment—In Central District of
California (Form 4j) (Rev. 12/2003) [Fed. R. Civ. P. 64]

b. Other Forms

Motion—For release of property from excess levy in
a