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§ 1:3.50 Caselaw and other sources

B. RULES OF PROCEDURE

§1:4 Scope
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§1:8 Effect

§ 1:9 Interpretation
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§ 1:11.50 Rule 11 agreements

§1:12 Computation and enlargement of time

§1:13 Filing and service of papers

§ 1:13.10  Electronic filing and service of court
documents—Electronic filing with courts
mandated

§ 1:13.20  Electronic service of plea, pleadings and
motions on counsel

§ 1:13.30  Optional electronic filing

§ 1:13.40 Documents not to be electronically filed

§ 1:13.50 Counsel’s duty to protect sensitive information
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§1:14 Effect of signing papers; Sanctions

CHAPTER 2. ATTORNEYS
I. OVERVIEW

§2:1 Scope of chapter

§2:2 Texas Lawyer’s Creed

§ 2:3 State Bar Rules

§2:4 Standards for Appellate Conduct
§ 2:5 Code of Judicial Conduct

§ 2:6 Public service representation

§2:6.50 Right to self-representation

II. ATTORNEY-CLIENT RELATIONSHIP

A. CREATION AND TERMINATION OF
RELATIONSHIP

1. Creation

§ 2:7 Nature of relationship

§2:8 Accepting or declining representation
§2:9 Employment agreement

§ 2:10 Fee arrangements

§ 2:11 Employment by third party

§ 2:12 Prepaid legal services

2. Conflicts of Interest

§ 2:13 Dual representation

§2:14 Acting as intermediary between clients

§ 2:15 Former clients

§2:16  Successive government and private employment;
Employment at successive private firms

§ 2:17 Adjudicatory official or law clerk

§ 2:18 Organization as client

§ 2:19 Public interest activities

§ 2:20 Conflict between attorney and client

§ 2:21 Disqualification for conflict

3. Termination

§ 2:22  Conclusion of action or matter
§ 2:23  Early termination by client
§ 2:24 Early withdrawal by attorney
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B.

§ 2:26
§ 2:27
§ 2:28

C.

§ 2:29
§ 2:30
§2:31
§ 2:32
§2:33
§2:34

D.

§ 2:35
§2:36

§ 2:37
§ 2:38

Recovery of costs and fees

CONFIDENTIALITY

Confidential information; Disclosure
Attorney-client privilege
Protection of attorney work product

CONDUCT OF CASE

Competent and diligent representation
Authority of attorney over representation

Duties of attorney with respect to representation
Communication with client

Handling of client funds and property

Rights of client

NON-CLIENT RELATIONSHIPS

Truthfulness

Communications with persons represented by
counsel

Communication with unrepresented persons

Respect for rights of third persons

III. DUTIES WITH RESPECT TO COURTS AND
PROCEEDINGS

§ 2:39
§ 2:40
§2:41
§ 2:42
§ 2:43
§ 2:44
§ 2:45
§ 2:46

Meritorious claims and contentions
Minimizing burdens and delays of litigation
Candor toward tribunal

Fairness

Impartiality of tribunal

Integrity of jury system

Trial publicity

Attorney as witness

IV. STATE REGULATION OF PRACTICE

A.

§ 2:47
§ 2:48
§ 2:49

ADMISSION, MAINTENANCE, AND
CESSATION

Rules for admission
Practice by out-of-state attorneys
Continuing legal education
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§ 2:50  Attorney instruction related to guardianship
issues

§ 2:51 Advertising

§ 2:52 Cessation of practice

§ 2:53 Assumption of jurisdiction over practice
§ 2:54 Unauthorized practice

B. ATTORNEY DISCIPLINE

1. Overview

§ 2:55 Texas Rules of Disciplinary Procedure

§2:56  Grounds for discipline

§ 2:57 Compulsory discipline

§ 2:58 Effect of related litigation and extraneous matters

2. Disciplinary Sanctions

§ 2:59  Overview; Factors relevant in determining
sanction

§ 2:60 Reprimands

§ 2:61 Suspensions

§ 2:62 Disbarment

§ 2:63 Resignation in lieu of disciplinary action
§ 2:64 Restitution

§ 2:65 Reinstatement

3. State Bar Proceedings

§ 2:66 Reporting misconduct

§ 2:67 Commission for lawyer discipline

§ 2:68 Chief disciplinary counsel

§ 2:69 Board of disciplinary appeals

§ 2:70 Disciplinary districts; Grievance committees
§ 2:71 Confidentiality; Dissemination of information
§ 2:72  Privilege; Immunity from civil suit

§ 2:73 Time limitations

§ 2:74 Initiation of procedure; classification of grievances
§ 2:75 Just cause determination

§ 2:76 Evidentiary hearing

§ 2:77 Appeal

4. Voluntary Mediation and Dispute
Resolution Procedure

§ 2:78 Overview
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§ 2:79
§ 2:80
§ 2:81

§ 2:82
§ 2:83
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5. District Court Proceedings

Trial de novo in district court
Judgment
Appeal

6. Reciprocal Discipline

Order from other jurisdiction
Discipline imposed
Defenses

V. LEGAL MALPRACTICE

A.

§ 2:85
§ 2:86
§ 2:87
§ 2:88

B.

§ 2:89
§2:90
§2:91
§ 2:92
§ 2:93
§2:94

C.

§ 2:95
§ 2:96
§ 2:97
§ 2:98

NATURE OF ACTION

Overview

Fiduciary relationship

Exception to attorney-client privilege
Relationship to disciplinary rules

ELEMENTS OF CAUSE OF ACTION

Overview

Duty

Standard of care
Breach of duty
Resulting harm
Causation

DEFENSES

Statute of limitations

Error in judgment; Good faith
Limitation of liability

Other defenses

D. REMEDIES

§ 2:99
§ 2:100

E.

§2:101
§ 2:102

Damages
Constructive trust

ACTION UNDER THE DTPA

Overview

Action based on “laundry list” of false or
misleading practices
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§2:103  Action based on unconscionability
§ 2:104 Action based on breach of warranty
§ 2:105 Damages

VI. CRIMINAL LIABILITY

§ 2:106 Criminal conduct generally

§ 2:107 Bribery

§ 2:108 Improper influence

§2:109  Coercion of public servant

§2:110 Improper gifts to public servants
§2:111 Tampering with witnesses

§ 2:112 Tampering with a governmental record
§ 2:113 Tampering with evidence; Spoliation
§2:114 Perjury

§ 2:115 Barratry

VII. JUDICIAL DISCIPLINE

§2:116 State Commission on Judicial Conduct; Special
Court of Review

§ 2:117 Formal proceedings
§ 2:118 Review tribunal

VIII. LAW PARTNERSHIPS AND
PROFESSIONAL CORPORATIONS

A. ATTORNEY RESPONSIBILITIES

§ 2:119  Supervisory responsibilities
§2:120 Professional independence
§ 2:121 Restrictions on right to practice

B. ORGANIZATION OF PRACTICE

1. General Partnerships
§ 2:122  Governing law; Creation
§2:123  Liability
§ 2:124 Withdrawal of partner without dissolving
partnership
§ 2:125 Dissolution
§ 2:126 Community property concerns

2. Limited Liability Partnerships

§ 2:127 Governing law; Creation
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§ 2:128 Limitations on liability

§2:129 Insurance requirements

§2:130 Comparison to general partnership, professional
corporation, and professional association

3. Professional Corporations

§2:131 Governing law; Creation
§ 2:132  Liability
§ 2:133  Dissolution

4. Professional Associations

§ 2:134 Governing law; Creation
§2:135 Liability
§ 2:136  Dissolution

CHAPTER 3. COURTS

I. INTRODUCTION
A. GENERALLY

§3:1 Scope of chapter
§ 3:2 Definitions and distinctions

B. JUDICIAL STRUCTURE

§ 3:3 Overview

§ 3:4 Legislative or statutory courts

§ 3:5 Alteration of number or jurisdiction of
Constitutional Courts

C. JUDICIAL POWERS AND DUTIES

§3:6 Overview
§ 3:7 Inherent and implied powers
§ 3:8 Issuance of writs and orders

II. SUBJECT MATTER JURISDICTION
A. INTRODUCTION

§ 3:9 Nature and necessity
§ 3:10 Elements
§3:11 Exclusive and concurrent jurisdiction

§3:12 Primary jurisdiction
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§3:12.50 Doctrine of judicial noninterference

§3:13
§3:14

Dominant jurisdiction
Effect of error in selecting court

B. GEOGRAPHICAL

§ 3:15
§ 3:16

§ 3:17
§3:18
§3:19
§ 3:20
§3:21
§ 3:22
§ 3:23
§3:24

§ 3:25
§ 3:26
§ 3:27
§ 3:28
§ 3:29

§3:30

§3:31
§ 3:32

§ 3:33
§3:34

viii

1. Generally

Introduction

Proceedings regarding status; Family law matters
2. Local and Transitory Actions

a. Generally

Background

Doctrine of forum non conveniens
Forum selection clauses
Concerning title to real property
Seeking equitable relief
Involving tortious injury

Tortious injury to real property
On contracts

AMOUNT IN CONTROVERSY

Overview

Principal sum

Interest

Costs

Claims for nonmonetary relief

PARTICULAR COURTS
1. District Courts

a. Introduction
Overview

b. Jurisdictional Amount

Exclusive original jurisdiction
Concurrent original jurisdiction

c. Subject Matter of Suit

Land titles
Liens on land
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§ 3:35
§ 3:36
§ 3:37
§ 3:38
§ 3:39
§ 3:40
§ 3:41

Eminent domain and condemnation
Probate matters

Divorce

Defamation

Trial of right of property

Penalties, forfeitures, and escheats
Election contests

§ 3:41.50 Other subjects of exclusive district court

§ 3:42

jurisdiction
2. Constitutional County Courts

Overview

§ 3:43 [Deleted]

§ 3:44

§ 3:45
§ 3:46
§ 3:47
§ 3:48

§ 3:49
§ 3:50

Probate jurisdiction

3. Legislative or Statutory Courts

Overview

Statutory County Courts
Statutory Probate Courts
Small Claims Courts

4. Justice Courts

Overview
Subject matter of suit

III. JUDICIAL OFFICERS AND OTHER
PERSONNEL

A. GENERALLY

§3:51
§ 3:52
§ 3:53
§ 3:54
§ 3:55
§ 3:56

B.

§ 3:57
§ 3:58
§ 3:59
§ 3:60

Introduction

Jurors

Attorneys

Court reporters
Official interpreters
Sheriffs

JUDGES
1. Generally

Introduction

Selection

Qualifications

Rights, privileges, and disabilities
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§ 3:67

§ 3:68
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§ 3:72
§3:73
§ 3:74
§ 3:75
§3:76
§3:77
§3:78
§3:79

§ 3:80
§ 3:81
§ 3:82
§ 3:83
§ 3:84
§ 3:85
§ 3:86
§ 3:87

§ 3:88
§ 3:89
§3:90
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2. Tenure and Vacation of Office

Term of office

Holding over; Powers surviving vacation of office
Death, disability, or resignation

Removal

Filling of vacancies

3. Disqualification and Recusal

a. Generally

Introduction
Disqualification and Recusal Distinguished

b. Disqualification

Overview

Prior service as, or association with, counsel
Interest in Subject Matter

Relationship to Party

¢. Recusal

Overview

Partiality

Personal bias, prejudice, or knowledge

Status as material witness

Participation as counsel or expression of opinion
Interest

Relation as party or interested in outcome
Relation as counsel

d. Procedure

Introduction

Time to file

Content of motion

Service of motion; Notice

Action by judge in response to motion
Hearing on motion

Review

Sanctions

e. Effect

Overview
Of disqualification
Of recusal
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§3:91 Mandamus relief
§ 3:92 Discretionary and ministerial acts distinguished
f. Objection to Visiting Judge

§ 3:93 Generally

§ 3:94 Recusal of assigned judge, generally

§3:95 Recusal of former judges defeated in last election

§3:96 Review

§ 3:97 Objections to judicial acts after assignment
terminates

4. Transfer

§ 3:98 Overview
§ 3:99 Procedure
§ 3:100 Powers and duties of visiting judge

4.5. Associate Judges

§ 3:100.05 Overview

§ 3:100.10 Effect of referral

§3:100.15 Appeal to referring court
5. Visiting Judges

§ 3:100.25 Overview
§ 3:100.50  Objection to visiting judge

6. Special Judges

§3:101 Introduction

§ 3:102  Selection on failure or refusal of regular judge to
act; Election by lawyers

§ 3:103 Selection on disqualification or recusal of regular
judge

§ 3:104 Qualifications

§ 3:105 Powers and duties

C. CLERKS

§ 3:106 Overview
§ 3:107 Powers and duties

IV. PLACE AND TIME OF HOLDING COURT

§ 3:108 Overview
§ 3:109 Districts embracing more than one county

B. TIME
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Terms
Sessions

§3:112 Vacation

V. REMOVAL TO FEDERAL COURT

A.

§3:113
§3:114
§3:115

B.

§ 3:116
§ 3:117
§ 3:118

§3:119
§ 3:120

§3:121
§ 3:122

§ 3:123

§3:124
§3:125

§ 3:126
§ 3:127

§ 3:128
§3:129
§3:130

Xii

GENERALLY

Right of removal generally
Controlling law
Waiver of right to remove

JURISDICTIONAL REQUISITES
1. Generally

Introduction; Bringing of action
Proceeding as civil action
Effect of lack of jurisdiction in Texas Court

2. Original Jurisdiction in Federal Court

a. Introduction

Necessity and nature
Burden of establishing

b. Federal Question Jurisdiction

Introduction

Requirement that federal claim appear in
petition

Joinder of claims on removal

c. Diversity Jurisdiction

Introduction

Effect of joinder or dismissal of, or assignment
to, nondiverse party

Particular parties

Jurisdictional amount

PROCEDURE FOR REMOVAL
1. Generally

Introduction
Determination of removability
Parties entitled to remove



TaABLE oF CONTENTS

§ 3:131
§3:132

§ 3:133
§3:134
§ 3:135
§ 3:136
§ 3:137

D.

§ 3:138
§3:139
§ 3:140
§3:141
§ 3:142

§ 3:143
§3:144

§ 3:145
§ 3:146
§ 3:147

§ 3:148
§ 3:149
§ 3:150
§ 3:151
§ 3:152

§ 3:153
§ 3:154
§ 3:155

Notice to adverse parties
Termination of state proceedings

2. Notice of Removal

Filing with federal court
Form and content
Amendment

Time for filing in federal court
Filing with Texas Court

PROCEDURE FOLLOWING REMOVAL
1. Proceedings in Federal Court

a. Generally

Governing law
Venue

Process

Filing of records
Demand for jury trial

b. Pleading
Necessity for repleading
Answer

c. Effect of Proceedings Prior to Removal

Overview
Prejudgment remedies
Giving of security

2. Remand of Removed Action to Texas Court

a. Generally

When required or permitted
Waiver or estoppel

Award of costs

Partial remand

Proceedings after remand

b. Motion to Remand

Necessity and sufficiency
Time
Determination

c. Review
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§ 3:156  Of remand orders
§ 3:157  Of orders denying remand

CHAPTER 4. ACTIONS

I. INTRODUCTION
A. PRELIMINARY MATTERS

§4:1 Scope of chapter

§ 4:2 Litigious controversy

§ 4:3 Cause of action

§4:4 Actions at law; Actions in equity

B. NATURE OF ACTIONS

§ 4:5 Definitions and distinctions
§4:6 Actions in personam

§ 4:7 Actions in rem

§ 4:8 Actions quasi in rem

C. PARTICULAR TYPES OF ACTIONS

1. Actions for Declaratory Relief

§4:9 Nature and purpose
§4:10 Historical background
§4:11 Practice and procedure
§4:12  Appropriate situations

2. Trespass to Try Title Actions

§4:13 Nature and purpose
§4:14 Vendor’s lien

3. Other Types of Actions

§4:15 Actions in contract; Actions in tort
§4:16 Common law causes of action
§ 4:17 Statutory causes of action

II. ABATEMENT & DISCONTINUANCE OF SUIT
AND SURVIVAL OF ACTIONS

§ 4:18 Overview
§4:19 Death of individuals
§4:20 Dissolution of corporation
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§4:21 Dismissal or nonsuit; Abandonment
§4:21.50 Anti-SLAPP suits
§ 4:22 Dismissal for want of prosecution

III. JOINDER OF ACTIONS

§ 4:23 Permissive and compulsory joinder, overview
§ 4:24 Historical background in Texas
§4:25 Amount in controversy

CHAPTER 5. PARTIES

I. INTRODUCTION

§5:1 Scope of chapter
§ 5:2 Definitions and distinctions

II. WHO MAY SUE OR BE SUED

A. INTRODUCTION

§5:3 The plaintiff

§ 5:4 The defendant

§ 5:5 Action for benefit of another
§5:6 Assumed name

B. INTEREST AND STANDING

§ 5:7 Background

§5:8 Overview of governing principles
§5:9 Assignment of claim

§5:10 Action involving public affairs
§5:11 Standing of associations

C. PARTICULAR INDIVIDUALS OR ENTITIES

1. Individuals Generally

§5:12 Nonresidents; Aliens
§ 5:13 Executors and administrators
§5:14 Unknown parties

2. Minors and Incompetents

§5:15 Representation by guardian
§5:16 Representation by next friend
§5:17 Representation by guardian ad litem
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Incompetent suing or sued in own name

3. Business and Other Organizations

Partnership

Unincorporated business association

Nonbusiness unincorporated association

Corporation

Foreign corporation after surrender of authority

Foreign corporation doing business without
permit

III. JOINDER OF PARTIES

A.

§ 5:25
§5:26
§ 5:27
§ 5:28

B.

§ 5:29
§5:30
§ 5:31
§ 5:32
§5:33
§ 5:34
§5:35
§ 5:36
§ 5:37

C.

§ 5:38
§ 5:39
§ 5:40
§5:41

§ 5:42

D.

§ 5:43
§ 5:44

Xvi

INTRODUCTION

Definitions and distinctions
Background

Jurisdictional amount
Husband and wife

PERMISSIVE JOINDER

Background

Rule 40

Nature of rights of asserted

Plaintiffs

Defendants

Same series of transactions or occurrences
Common question of law or fact

Joinder of remedies: indemnity insurer
Consequences of misjoinder

COMPULSORY JOINDER

Background
Persons to be joined if feasible
Involuntary plaintiff

Determination by court whenever joinder not
feasible

Effect of nonjoinder

PARTICULAR ACTIONS

Contract actions
Tort claims
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§ 5:45
§ 5:46
§ 5:47
§ 5:48
§ 5:49
§ 5:50
§ 5:51
§ 5:52
§ 5:53
§ 5:54

Statutory actions

Actions involving trusts

Trusts governed by Texas Trust Code
Suits involving personalty

Trespass to try title

Action for damages to land

Partition of real estate

Specific performance

Foreclosure of lien on real estate
Miscellaneous

IV. CLASS ACTIONS

§ 5:55
§ 5:56
§ 5:57
§ 5:58
§ 5:59
§ 5:60

§ 5:61
§ 5:62

§5:63

Overview

Prerequisites to action—Rule 42(a) requirements

Numerosity, commonality, and typicality

Adequacy of representation

Actions maintainable—Rule 42(b) requirements

Determination whether action may be brought;
Notice to class, order certifying class and
appellate review of certification

Selection of class counsel and recovery of fees

Control of action: settlement, dismissal or
compromise

Class Action judgment as basis for res judicata

V. INTERPLEADER

§ 5:64
§ 5:65
§ 5:66
§ 5:67
§ 5:68

Background

Under Rule 43

Procedure

Jurisdiction and venue
Costs and expenses; Interest

VI. ADDITION OF PARTIES

A.

§ 5:69
§5:70
§ 5:71

INTRODUCTION
Overview
By the plaintiff
By the defendant

B. THIRD-PARTY PRACTICE; IMPLEADER &

DESIGNATION OF RESPONSIBLE THIRD
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PARTY

§5:72 Background

§5:73 Third party joinder under Rules of Civil
Procedure

§5:74 Where third party liable to defendant

§5:75 Where third party liable to plaintiff

§ 5:76 Necessity to seek leave of court

§ 5:77 Manner of proceeding; Jurisdiction and venue

§ 5:78 Responsible third party practice

VII. INTERVENTION

§5:79 Background

§5:80 Who may intervene

§ 5:81 Time for intervention
§ 5:82 Procedure

§ 5:83  Jurisdiction and venue

VIII. DEATH

§ 5:84 General rules

§ 5:85 Death of sole party

§ 5:86 Death of coparty

§ 5:87  Suit for wrongful death
IX. INDIGENT PARTIES

§5:88 Generally
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CHAPTER 6. VENUE
I. PRELIMINARY MATTERS

§6:1 Introduction and scope
§6:2 Venue and jurisdiction distinguished

II. GENERAL VENUE RULE

§ 6:3 Overview and historical development

§6:4 County where a substantial part of the events
occurred
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§ 6:5 County of residence
§ 6:6 Non-natural defendants

III. SPECIFIC EXCEPTIONS
A. OVERVIEW

§ 6:7 Introduction; Mandatory and permissive venue
§ 6:8 Priorities among exceptions
§6:9 Amended pleadings and application of exceptions

B. PARTICULAR MANDATORY VENUE SUITS

1. Suits Involving Real Property

§6:10 Overview
§6:11 Nature of plaintiff’s claim
§ 6:12 Location of land

2. Suits Against Governmental Entities

§6:13 Counties and political subdivisions
§6:14 Heads of state departments

3. Other Mandatory Venue Suits

§6:15 Injunction

§ 6:16 Libel, slander, or invasion of privacy

§6:17 FELA & Jones Act cases

§6:18 Inmate litigation

§6:19 Certain statutory suits

§6:20 Enforcing mandatory venue provisions:
Mandamus relief

C. PARTICULAR PERMISSIVE VENUE
PROVISIONS

1. In General
§6:21 Overview

2. Suits Involving Written Contracts

§6:22 Overview

§ 6:23 Party within reach of exception

§6:24 Contract in writing

§ 6:25 Contract binding on defendant

§6:26  Contract provision for performance of contract in
county of suit

Xix
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§ 6:27 Consumer transactions

3. Other Permissive Venue Suits

§ 6:28  Suits against estates

§ 6:29  Suits against certain insurance companies
§6:30 Breach of warranty suits against manufacturers
§ 6:31 Suits against transients

§6:32 Certain statutory suits

D. TRANSFER BASED UPON CONVENIENCE

§ 6:33 Change of venue based upon convenience

E. TRANSFER BASED UPON WRITTEN
CONSENT OF PARTIES

§ 6:34 Parties consent to venue
§ 6:35 Forum selection clauses

IV. TRANSFER OF VENUE

A. TRANSFER BASED ON STATUTORY
VENUE CONSIDERATIONS

1. Motion to Transfer

§ 6:36 Raising the venue issue

§ 6:37 Waiver of venue rights

§ 6:38 Timing and notice of filing motion
§6:39 Form of motion

§6:40 Amendment of motion

§ 6:41 Effect of motion on pending suit

§ 6:42  Service of process on wrong party

2. Response to Motion to Transfer

§6:43 Overview; Contents and time for filing
§6:44 Amendment of response

3. Venue Hearing

§ 6:45 Overview; Timing and notice; Procedure
§ 6:46 Issues on hearing

§ 6:47  Order on hearing

§ 6:48 Rehearing venue motion

4. Other Transfer Matters
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§ 6:49 Duty of clerk and parties

§ 6:50 Trial in county to which transferred

§6:51 Review of venue ruling by appeal or mandamus
§6:52 Order as “res judicata”

B. TRANSFER BASED ON “FAIR AND
IMPARTIAL TRIAL” VENUE
CONSIDERATIONS

§ 6:53 Overview

§6:54 Timing and form of motion to transfer

§ 6:55 Contesting Rule 257 motion to transfer

§ 6:56 Effect of granting Rule 257 motion to transfer

V. OTHER MATTERS AFFECTING VENUE—
MULTIPLE PARTIES & MULTIPLE CLAIMS

§ 6:57 Effect of joinder of defendants or claims
§ 6:58 Effect of cross-claims and third-party claims
§ 6:59 Multiple plaintiffs

VI. MULTIDISTRICT LITIGATION—PRETRIAL
CONSOLIDATION

§ 6:60 Multidistrict litigation and its effect on venue

CHAPTER 7. PLEADING: GENERAL

I. OVERVIEW

§7:1 Introduction
§ 7:2  Function of pleading
§ 7:3 Instruments of pleading

II. CONTENT
A. BASIC REQUIREMENTS

§ 74 Fair notice

§7:5 Plain language

§7:6 Concise language

§7:7 Certainty

§7:8 Materiality

§7:9 Consistency; Alternative allegations
§ 7:10 Truthfulness; Imposition of sanctions
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B. MATTERS THAT NEED NOT BE ALLEGED

§ 7:11 General rules of law

§ 7:12 Matters judicially noticed

§ 7:13 Matters presumed by law

§ 7:14 Matters alleged by opponent

§ 7:15 Matters that should be alleged by opponent
§ 7:16  Foreign law

III. FORM AND MANNER
A. GENERALLY

§7:17 Introduction; composition and elements
§7:18 Paragraphing

§7:19 Adoption by reference

§ 7:20 Signature

§ 7:20.50 Case information sheet

B. VERIFICATION

§ 7:21 Necessity

§ 7:22 Form

§ 7:23 Who may verify

§ 7:24 Who may take verification

§ 7:25 Waiver of defective verification

C. INCORPORATION OF EXHIBITS

§ 7:26  Propriety
§ 7:27  Procedure
§ 7:28 Effect on balance of pleading

IV. FILING AND SERVICES

§7:29
§ 7:30

Filing and protection
Delivery of copies to opponent

§ 7:30.50 Electronic filing with courts mandated

§7:31

Lost papers and records

V. EFFECT

§ 7:32 Waiver of defects in pleadings
§ 7:33  Variance between pleadings and proof

CHAPTER 8. PLEADING: PETITION
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I. INTRODUCTION

§8:1 Scope of chapter
§ 8:2 Instituting action; Filing as tolling limitations
period

II. GENERAL ALLEGATIONS OF PETITION
A. PRELIMINARY ITEMS

§ 8:3 Alleging discovery control plan
§ 8:4 General elements
§ 8:5 Particular forms of caption

B. NAMES AND CAPACITIES OF PARTIES

1. General Principles
§ 8:6 Identification
§ 8:7 Capacities

2. Plaintiffs

§ 8:8 Individual
§8:9 Partnership
§ 8:10 Corporation

3. Defendants
§ 8:11 Name and misnomer
§8:12 Capacity

C. ALLEGATIONS RELATING TO PLACE

§ 8:13 Residences of parties
§8:14 Venue

D. JURISDICTION

1. General Requirements
§ 8:15 Necessity for jurisdictional allegations; Defects

2. Subject Matter Jurisdiction

§8:16 Amount in controversy

§ 8:17 Effect of form of allegations
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§ 18:21 Protection when affidavits unavailable

B. EVIDENCE OTHER THAN OR
SUPPLEMENTAL TO AFFIDAVITS

§ 18:22 Overview
§ 18:23 Types of proof
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VI. DETERMINATION OF MOTION

§ 18:24 Overview
§ 18:25 On basis of testimony of expert or interested
witnesses

§ 18:26  Issues of credibility or weight of evidence
§ 18:27 As affected by type of action
§ 18:28 Denial of motion; multiple motions

VII. APPEAL OF ORDER
A. GENERALLY

§ 18:29 Introduction
§ 18:30 Finality of judgment
§ 18:31 Post-summary judgment motions

B. APPELLATE PROCESS

§18:32 Introduction

§ 18:33 Record

§ 18:34 Standard of review
§ 18:35  Disposition

CHAPTER 19. PRETRIAL MOTIONS

I. GENERALLY

§19:1 Introduction
§19:2 Scope of chapter

II. MOTIONS IN LIMINE

§19:3 Introduction

§ 19:4  Authority for motion

§ 19:5 Advantages of motion
§19:6  Subjects for motion

§ 19:7 Preservation of error

§ 19:8 Practice pointers

§ 19:9 Moved to § 3:66 [Deleted]
§ 19:10 Moved to § 3:67 [Deleted]
§ 19:11 Moved to § 3:68 [Deleted]
§ 19:12 Moved to § 3:69 [Deleted]
§ 19:13 Moved to § 3:70 [Deleted]
§ 19:14 Moved to § 3:71 [Deleted]
§ 19:15 Moved to § 3:72 [Deleted]
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§ 19:18 Moved to § 3:75 [Deleted]
§ 19:19 Moved to § 3:76 [Deleted]
§ 19:20 Moved to § 3:77 [Deleted]
§ 19:21 Moved to § 3:78 [Deleted]
§ 19:22 Moved to § 3:79 [Deleted]
§ 19:23 Moved to § 3:80 [Deleted]
§ 19:24 Moved to § 3:81 [Deleted]
§ 19:25 Moved to § 3:82 [Deleted]
§ 19:26 Moved to § 3:83 [Deleted]
§ 19:27 Moved to § 3:84 [Deleted]
§ 19:28 Moved to § 3:85 [Deleted]
§ 19:29 Moved to § 3:86 [Deleted]
§ 19:30 Moved to § 3:87 [Deleted]
§ 19:31 Moved to § 3:88 [Deleted]
§ 19:32 Moved to § 3:92 [Deleted]
§ 19:33 Moved to § 3:93 [Deleted]
§ 19:34 Moved to § 3:94 [Deleted]
§ 19:35 Moved to § 3:95 [Deleted]
§ 19:36 Moved to § 3:96 [Deleted]
§ 19:37 Moved to § 3:97 [Deleted]

IV. PLACING WITNESSES UNDER THE RULE

§ 19:38 Introduction
§19:39 Exemptions from application of rule
§19:40 Enforcement of rule

V. MOTIONS TO AMEND PLEADINGS

§19:41 Introduction

§19:42 Time to amend

§19:43 Types of amendments

§19:44 Leave to amend

§ 19:45 Motions to strike, continuances, and objections
§19:46 Appeal

VI. MOTION TO QUASH CITATION

§ 19:47 Purpose and effect of motion

§ 19:48 Opposition to motion

§19:49 Effect of denial of motion

§ 19:50 Options regarding defective service

VII. MOTIONS TO COMPEL OR STAY
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ARBITRATION

§ 19:51 Introduction

§19:52  Arbitration favored

§ 19:53 Proceedings to compel or stay

§ 19:54 Existence of arbitration clause

§ 19:55 Circumstances in which arbitration not
compelled

§ 19:56 Review

VIII. REQUESTS FOR TRIAL ASSIGNMENT

§19:57 Introduction

§ 19:58 Determining when case is contested
§ 19:59 Time of notice

§ 19:60 Sufficiency of notice

§19:61 Appeal
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CHAPTER 20. NONJURY TRIAL

I. INTRODUCTION

§ 20:1 Scope of chapter
§ 20:2 Trial on agreed statement of facts
§ 20:3 Trial on controverted evidence

II. FINDINGS OF FACT AND CONCLUSIONS
OF LAW

A. OVERVIEW

§ 20:4 Introduction; when required and when
discretionary

§ 20:5 Findings of Fact

§ 20:6 Construction

§ 20:7 Conclusions of law
§ 20:8 Form

B. PROCEDURE

§ 20:9 Requests for initial findings and conclusions
§20:10 Requests for additional or amended findings and
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conclusions

§20:11 Timetable: Computation of deadlines for seeking
findings of fact

§ 20:12 Effect of trial court’s failure to file findings and
conclusions

§ 20:13 Late findings and conclusions

§20:14 Omitted findings

§20:15 Presumptions on appeal

§ 20:16 Motion for Judgment in Nonjury Trial

CHAPTER 21. JURY TRIAL: RIGHT TO
JURY, JURY SELECTION, TRIAL
BEFORE JURY, AND DIRECTED
VERDICT

I. GENERALLY

§ 21:1 Scope of chapter

§ 21:2 Nature of jury trial

§ 21:3 Withdrawing announcement of ready
§ 21:4 Preservation of error

II. RIGHT TO JURY AND DEMAND

§ 21:5 Right to jury trial
§21:6 Demand for jury
§ 21:7 Waiver of jury after demand

III. QUALIFICATIONS OF JURORS

§ 21:8 General qualifications

§ 21:9 Exemptions

§ 21:10 Disqualification to act in particular case
§ 21:11 Waiver

IV. SELECTION OF JURY
A. GENERALLY

§21:12 Overview
§ 21:13 Panel for the week
§ 21:14 Panel for the case; jury list

B. VOIR DIRE EXAMINATION
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§ 21:15 Introduction

§21:16  Preliminary instructions and statements
§ 21:17  Jury questionnaires; consultants

§ 21:18 Order of questioning

§21:19 Scope of examination

§ 21:20 Reliance on answers

C. CHALLENGES TO PARTICULAR JURORS

1. Challenges for Cause

§21:21 Nature of challenges
§ 21:22  Procedure
§ 21:23 Review of rulings

2. Peremptory Challenges

§ 21:24 Nature of challenges

§21:25 Number and allocation of challenges
§ 21:26  Procedure

§ 21:27 Batson challenges

D. CALLING, SWEARING, AND SERVICE OF
JURORS

§ 21:28 In general
§ 21:29 Trial before less than twelve jurors; alternate
jurors

V. EXCLUSION OF WITNESSES—INVOKING
THE RULE

§ 21:30 Placing witnesses under the rule
§ 21:31 Exemptions
§ 21:32 Enforcement

VI. ORDER OF PROCEEDINGS: OPENING
STATEMENTS & PRESENTING EVIDENCE

§ 21:33  Generally

§ 21:34 Opening statements

§21:35 Right to open and close evidence
§ 21:36  Reopening evidence

VII. RECEIPT OF EVIDENCE BEFORE JURY;
CONDUCT OF TRIAL PARTICIPANTS
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A. GENERALLY
§21:37 Introduction
§ 21:38 Exhibits
B. CONDUCT OF JUDGE

§ 21:39  Overview
§ 21:40 Under Code of Judicial Conduct
§ 21:41 Comments on evidence

C. CONDUCT OF JURY

§21:42 Conduct during trial

§21:43 Jury view

§ 21:44 Contact with parties, counsel, or witnesses
§ 21:45 Objection

D. CONDUCT OF COUNSEL
§ 21:46 Overview
§ 21:47 Rules of conduct

E. CONDUCT OF PARTIES

§ 21:48 Positive acts of misconduct
§ 21:49 Other conduct; demeanor

VIII. DIRECTED VERDICT
A. GENERALLY

§ 21:50 Overview

§ 21:51 Time for and effect of motion
B. FORM OF MOTION

§ 21:52 Overview

§ 21:53  Specification of grounds

C. CIRCUMSTANCES IN WHICH VERDICT
DIRECTED

1. Generally

§ 21:54 Overview
§ 21:55 Test to determine presence of jury issue
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2. Effect of Particular Types of Evidence

§ 21:56 Circumstantial evidence

§ 21:57 Incompetent evidence

§ 21:58 Erroneously excluded evidence

§ 21:59 Opinion evidence

§ 21:60 Testimony of interested party or witness

D. RULING ON MOTION

§21:61 Time and form
§ 21:62 Statement of reasons; review of the directed
verdict

CHAPTER 22. JURY TRIAL: CHARGE

I. OVERVIEW

§ 22:1 Introduction and scope of chapter
§ 22:2 Note on terminology

II. HISTORICAL DEVELOPMENT OF BROAD-
FORM SUBMISSION

§ 22:3  Special Issues Act of 1913; 1941 rules

§22:4 1973 reform

§ 22:5 Negligence cases

§22:6 1988 Revision—Mandated broad-form submission
§ 22:7 What’s left of “special issues”

§ 22:8 The general charge

III. SUBMISSION OF CAUSE
A. GENERAL

§ 22:9 Method of submission

§22:10 Right to submit

§22:11 Law and fact

§ 22:12 Comment on weight of evidence

B. BROAD-FORM SUBMISSION

§ 22:13  Overview

§ 22:14 Controlling questions

§ 22:15 Feasibility

§22:16  Use of pattern jury charges
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C.

§ 22:20
§ 22:21
§ 22:22

§ 22:23
§ 22:24
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Questions “raised by written pleadings;” waiver
Questions “raised by the evidence”
Each controlling question submitted once

FORM OF CHARGE

1. General

General
Preliminary instructions
Burden of proof; historical context and standard

2. Instructions and Definitions

Overview
Permissible instructions

§22:24.50 Jury Charge Instructions Mandated By

§ 22:25
§ 22:26

§ 22:27
§ 22:28
§ 22:29
§ 22:30
§ 22:31
§ 22:32
§ 22:33
§ 22:34

§ 22:35
§ 22:36
§ 22:37

Statute
Definitions
Location in charge

3. Questions

Order and numbering

Affirmative submission of defensive questions

Inferential rebuttal defense

Conditional submission

Disjunctive submission

Fixing burden of proof

Damage

Contributory negligence and comparative
responsibility

Multifarious questions

Specificity; workers’ compensation cases

Suggestion as to form of answer

IV. PREPARATION OF THE CHARGE;
PRESERVATION OF ERROR

A.

§ 22:38
§ 22:39
§ 22:40

B.

liv

GENERAL

Duty of trial judge
Refusal or modification of requested charge
Duty of attorneys

REQUESTS FOR QUESTIONS,
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§ 22:41
§ 22:42
§ 22:43
§22:44
§ 22:45

C.

§ 22:46
§ 22:47
§22:48
§ 22:49
§ 22:50
§ 22:51

DEFINITIONS, AND INSTRUCTIONS

Necessity

Substantially correct form; historical overview
Test

Procedure

Number of requests

OBJECTIONS TO CHARGE

Requests distinguished
Necessity

Procedure

Form

Checklist of objections
Ruling on objections

V. OMISSIONS FROM THE CHARGE WITHOUT
COMPLAINT: WAIVED GROUNDS &
DEEMED FINDINGS

A.

§ 22:52
§ 22:53
§ 22:54
§ 22:55
§ 22:56

B.

§ 22:57
§ 22:58

OMISSIONS

Overview

Omitted ground of recovery or defense
Element omitted over objection or request
Element omitted without objection or request
Element necessarily referable

FINDINGS

Express findings
Deemed findings

VI. CONSTRUCTION OF CHARGE

§ 22:59
§ 22:60
§ 22:61
§ 22:62

Overview; harmless error
Questions

Definitions and instructions
Invited error

CHAPTER 23. JURY TRIAL: CLOSING
ARGUMENT

I. OVERVIEW
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§ 23:5
§23:6
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Introduction

Timing of argument

Right to open and close argument

Opening and closing summations; order and time

allowed

Reply argument
Waiver of reply argument

II. PERMISSIBLE SUBJECT MATTER

§ 23:7
§23:8
§23:9
§23:10
§23:11
§ 23:12

In general

Oratory

Evidence, deductions, and inferences

Matters judicially or commonly known

Rules of law

Failure to produce evidence or witness or to
submit to examination

III. IMPROPER ARGUMENT

A.

§23:13
§23:14
§23:15

B.

§23:16
§23:17

C.

§23:18
§23:19
§ 23:20

GENERAL

Overview
Side-bar remarks
Argument deemed inherently unfair

FACTUAL ERRORS
Matters outside the record

Appeals to emotion or prejudice

LEGAL ERRORS

Argument of law
Information concerning effect of answers
Criticism of opponent’s conduct of case

IV. RESPONSE TO IMPROPER ARGUMENT
AND CURE OF ERROR

A.

§ 23:21
§ 23:22

B.

Ivi

OBJECTIONS

Necessity
Procedure

EFFECT OF IMPROPER ARGUMENT:
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CURE OR NEW TRIAL

§ 23:23  Overview; cure of impropriety
§23:24 New trial

CHAPTER 24. JURY TRIAL:
DELIBERATION

I. INTRODUCTION

§24:1 Scope of chapter

§ 24:2 Custody and separation

II. COMMUNICATION WITH JURY
A. OVERVIEW

§ 24:3 Introduction

§ 24:4 Waiver of complaint
B. BY JUDGE

§ 24:5 Overview

§ 24:6 Additional instructions

§ 24:7 State of deliberations; verdict-urging instructions
§ 24:8 Ancillary matters

C. BY OTHERS THAN THE JUDGE

§ 24:9 Court personnel
§ 24:10 Parties and their representatives; others
connected with the case

III. SUBJECT MATTER OF DELIBERATIONS

§24:11 Overview

§24:12 Experiments

§ 24:13 Reproduction of evidence

§ 24:14 Papers and objects taken to jury room

IV. JURY MISCONDUCT

§ 24:15 Introduction

§ 24:16 New evidence in jury room

§ 24:17 Discussion of prejudicial matter outside the
record
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§ 24:18 Discussion of effect of findings

§24:19 Determination of verdict by chance or by
majority vote

§ 24:20 Misstatement of law or statement of irrelevant
law

§ 24:21 Waiver of misconduct

CHAPTER 25. JURY TRIAL: VERDICT

I. INTRODUCTION

§ 25:1  Scope of chapter

§ 25:2 Definitions and distinctions
§ 25:3 Unanimity

§ 25:4 Form of verdict

II. RETURN OF VERDICT
§ 25:5 Delivery and acceptance
§ 25:6 Polling the jury

III. DEFECTIVE VERDICT

§ 25:7 Incomplete verdict
§ 25:8 Conflicting verdict

IV. CONSTRUCTION OF VERDICT
A. OVERVIEW

§ 25:9 Introduction; special verdict
§ 25:10 Reconcilable conflict

B. IRRECONCILABLE CONFLICT

§ 25:11 Generally

§ 25:12 Immaterial findings
§ 25:13 Dominant findings
§ 25:14 Waiver of conflict

§ 25:15 Fatal conflict

V. CORRECTION OF VERDICT

§ 25:16  Before discharge
§ 25:17  After discharge

VI. COMPLETION OF THE JURY’S DUTIES
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§ 25:18 Discharge of jury without verdict
§ 25:19 Discharge following acceptance of verdict

CHAPTER 26. JURY TRIAL: POST-
VERDICT MOTIONS

I. GENERALLY
§ 26:1 Scope of chapter

II. THE MOTION FOR JUDGMENT ON
VERDICT

§26:2 Overview

§ 26:3 Ministerial duty

§26:4 Judgment must conform

§26:5 Compelling judgment on verdict
§26:6 Exceptions to duty

§ 26:7 Waiver and preservation of error

III. MOTIONS FOR JUDGMENT N.O.V. AND TO
DISREGARD JURY FINDINGS

§ 26:8 Generally

§ 26:9 Strategy

§ 26:10 Procedural considerations

§26:11 Form

§26:12 Notice of motion required, hearing not required

§ 26:13 Review by appellate court

IV. MOTIONS FOR NEW TRIAL AND MISTRIAL
BETWEEN VERDICT AND JUDGMENT

§26:14 Premature filings

§26:15 Distinction between motions for new trial and
motion for mistrial

§ 26:16 Vacated and subsequent judgments
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CHAPTER 27. JUDGMENTS
I. INTRODUCTION
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Scope of chapter
Definitions
Foundation for judgment

II. FEATURES OF JUDGMENTS GENERALLY

A.

§27:4
§ 27:5
§27:6

§ 27:7
§ 27:8

B.

§27:9

§27:10
§27:11
§27:12
§27:13

§27:14
§27:15

§27:16
§27:17
§27:18
§27:19

§27:20
§27:21

C.

§ 27:22
§ 27:23
§ 27:24

Ix

FINAL AND INTERLOCUTORY
JUDGMENTS

Definitional aspects

Appellate review

Suspension of enforcement; Attorney’s fees
provisions

Control by Trial Court

One-final-judgment rule

RENDITION AND ENTRY

1. General Components

Definitions and distinctions
Announcement

Notation on the docket
Signing

Entry on the minutes

2. Time and Place

Rendition
Entry on the minutes

3. Rendition or Entry Nunc Pro Tunc

Purpose and procedure
Issues on hearing
Late rendition

Form of entry

4. Correction of Clerical Errors in Entry

Inherent powers of court
Procedure

FORM OF JUDGMENT

Preparation and presentation
Preliminary recitations
Declaration of legal effect of facts and rulings
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§ 27:25 Concluding provisions
§ 27:26 Judgment in trespass to try title
§ 27:26.50 Judgments in parental termination cases

D. SUBSTANCE OF JUDGMENT

1. Court Costs

§ 27:27  Generally
§ 27:28 Costs allowed
§ 27:29 Costs not allowed

2. Attorney’s Fees
§ 27:30  Generally
3. Interest

§27:31 Prejudgment interest
§ 27:32 Postjudgment interest

E. CONSTRUCTION

§ 27:33  Necessity for construction

§ 27:34 Date

§ 27:35 Parties

§ 27:36  Issues

§ 27:37 Counterclaims and cross-claims

§ 27:38 Amounts and descriptions

§ 27:39 Take-nothing judgment in trespass to try title

F. EFFECT OF JUDGMENT
§ 27:40 Res judicata
§27:41 Enforcement
§ 27:42  Full faith and credit
ITII. PARTICULAR TYPES OF JUDGMENTS
A. VOLUNTARY DISMISSAL
1. Introduction

§ 27:43 Distinctions
§ 27:44 Dismissal as to less than all parties or issues

2. Nonsuit
§ 27:45 Right and effect
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§27:46  Effect on partial summary judgment order
§ 27:47 Limitations on the right to take a nonsuit
§ 27:48 General procedure; Time

§ 27:49 Reinstatement of cause

B. INVOLUNTARY DISMISSAL

1. Occasions for Dismissal

§ 27:50 Introduction; General effect of involuntary
dismissal

§ 27:51 Dismissal for want of jurisdiction

§ 27:52 Termination by sanctions

§ 27:52.50 Dismissal of vexatious litigation
§ 27:52.60 Dismissal due to absence or deficiency in
expert report

2. Dismissal for Want of Prosecution
§ 27:53 Propriety under court’s inherent power
§ 27:54 Under Rule 165a
§ 27:55 Reinstatement
C. AGREED JUDGMENT

§ 27:56 Confession of judgment
§ 27:57 In contested actions

D. DEFAULT JUDGMENTS
1. Introduction
§ 27:58 Definitions and distinctions
2. Ordinary (No-Answer) Default

a. Personal and Substituted Service

§ 27:59 Appearance day; General procedure
§ 27:60 Sufficiency of process

§ 27:61 Corporate defendants

§ 27:61.50 Financial institution defendants

§ 27:62 Sufficiency of petition

§ 27:62.50 Sufficiency of evidence
§ 27:63 Judgment; Effect
§ 27:64 Notice of default judgment

b. Service by Publication
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§ 27:65 Duty to appoint defense counsel

§ 27:66 Responsibilities of appointed counsel
3. Judgment Nihil Dicit

§ 27:67 Occurrence
§ 27:68 Effect

4. Post-Answer Default
§ 27:69 Occurrence and effect

E. JUDGMENT AFTER TRIAL

1. Conformity to Pleadings and Nature of
Case Proved

§ 27:70 The rules
§ 27:71 Limits in absence of waiver

2. Conformity to Verdict

§ 27:72 The rules

§ 27:73 Mandamus to compel rendition on verdict
§ 27:74  Advisory verdicts in divorce suits

§ 27:75 Where charge was immaterial

§ 27:76  Where individual issues were immaterial
§ 27:77 Judgments under Rule 301

IV. NOTICE OF JUDGMENT

§ 27:78 Final judgment or other appealable order
§ 27:79  Other situations requiring notice

CHAPTER 28. MOTION FOR NEW TRIAL
AND OTHER POST-JUDGMENT
MOTIONS

I. INTRODUCTION

§ 28:1 Scope of chapter
§ 28:2 Control of judgment by Trial Court

II. MOTIONS FOR NEW TRIAL
A. NECESSITY OF MOTION
§ 28:3 Rule
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§ 28:7

§ 28:8
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B.

§ 28:9

§ 28:10
§28:11
§ 28:12
§28:13
§28:14

C.

§ 28:15
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From trial before court without jury

Filing the motion in the wrong cause

By appellee from judgment non obstante
veredicto

From error arising after action on motion for
new trial

From fundamental error

From Parental Termination Judgment

PROCEDURE FOR FILING AND
DISPOSING OF MOTION

Introduction

Timely filing of motions
Presentment of motion unnecessary
Disposition by operation of law
Form of motion

Affidavits

AMENDMENT TO MOTION FOR NEW
TRIAL

Generally

III. GROUNDS FOR NEW TRIAL

§ 28:16

A.

§ 28:17
§ 28:18
§ 28:19

§ 28:20
§ 28:21
§ 28:22

§ 28:23
§ 28:24
§ 28:25

Ixiv

Introduction

FOLLOWING JUDGMENT BY DEFAULT
1. Equitable Grounds

Introduction
Discretion of Trial Court
Alleging criteria for grant of new trial

2. Requirements

Reason for failure to answer or attend
Meritorious defense
No delay or injury

JURY IRREGULARITIES

Overview
Matters to be alleged; Affidavits
Determination of motion
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C.

§ 28:26
§ 28:27
§ 28:28

D.

§ 28:29
§ 28:30
§ 28:31

E.

§ 28:32
§ 28:33
§ 28:34
§ 28:35
§ 28:36

F.

§ 28:37

G.

§ 28:38

VERDICT NOT SUPPORTED BY EVIDENCE

Introduction
Terminology in motion
Determination of motion

VERDICT EXCESSIVE OR INADEQUATE

Overview
Prerogative of jury
Action by court

NEWLY DISCOVERED EVIDENCE

Introduction

Time of discovery

Diligence

Not cumulative or impeaching
Materiality

REINSTATEMENT AFTER DISMISSAL FOR
WANT OF PROSECUTION

Generally

ERRORS SHOWN OF RECORD
Generally

IV. HEARING AND ORDER

A.

§ 28:39
§ 28:40
§ 28:41

B.

§ 28:42
§ 28:43
§ 28:44

DETERMINATION OF MOTION

Notice
Hearing
Judges who may hear and determine motion

ORDER

Ordinary requirements of ruling
Granting partial new trial
Remittitur

V. RELATED MOTIONS

A.

MOTION FOR NEW TRIAL FOLLOWING
LATE NOTICE OF JUDGMENT

Ixv



§ 28:45
§ 28:46

§ 28:47
§ 28:48

C.

§ 28:49
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Introduction
Procedure

MOTION FOR NEW TRIAL FOLLOWING
JUDGMENT ON SERVICE BY
PUBLICATION

Generally
Procedure

MOTIONS TO MODIFY, CORRECT, OR
REFORM JUDGMENT

Introduction
Procedural effect
Substantive effect

CHAPTER 29. ATTACKS ON JUDGMENT
IN TRIAL COURT

I. INTRODUCTION

§29:1

Introduction; Scope of chapter

II. DIRECT ATTACK
A. GENERALLY

§ 29:2
§ 29:3
§ 29:4

§ 29:5

B.

§29:6
§ 29:7
§29:8
§29:9
§29:10
§29:11
§29:12

Ixvi

Direct and collateral attack distinguished

Motion for new trial

Motion to vacate, modify, correct, or reform
judgment

Motion for judgment nunc pro tunc

BILL OF REVIEW
1. Generally

Overview

Jurisdiction to entertain
Time of suit

Parties

Pleadings

Trial

Judgment
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2. Conditions Precedent to Relief

§29:13 Overview

§ 29:14 Meritorious claim or defense

§29:15 Excuse for failure to present claim or defense
§29:16 Diligence in seeking relief

§ 29:17 Exhaustion of legal remedies

III. COLLATERAL ATTACK
A. GENERALLY

§29:18 Overview

§29:19 Persons subject to limitations governing such
relief

§ 29:20 Attacks deemed collateral

B. GROUNDS FOR RELIEF

§ 29:21 Overview

§29:22 Lack of jurisdiction of subject matter

§ 29:23 Lack of capacity to act as court

§29:24 Lack of jurisdiction to render particular
judgment

§ 29:25 Lack of jurisdiction over person or property

C. PROCEDURE

§29:26 Manner of raising issue
§29:27 Presumptions and proof
§ 29:28 Defenses

CHAPTER 30. SUPERSEDEAS

I. INTRODUCTION

§ 30:1 Scope of chapter

§ 30:2 Texas practice before 1988

§ 30:3 Constitutional attacks on Texas practice

§ 30:4 Overview of current scheme regarding security on
appeal

II. FEDERAL PRACTICE MODEL

§ 30:5 Introduction
§ 30:6 Overview of applicable rules
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§ 30:7 Supersedeas bond as norm

§ 30:8 Alternate security

§ 30:9 Disposition of security on conclusion of federal
appeal

§ 30:10 Excusing appellate security

§ 30:11 Effect of failure to post security

§ 30:12 Flexibility of federal practice

III. NATURE OF, RIGHT TO, AND EFFECT OF
SUPERSEDEAS IN TEXAS CIVIL
PRACTICE

§ 30:13 Providing appellate security is voluntary

§ 30:14 Right to suspend judgment enforcement

§ 30:15 Prerequisites to supersedeas

§30:16 Alternate methods of staying enforcement of
judgment

§30:17 Added protection of judgment lien on appellant’s
real property

§ 30:18 Effect of filing supersedeas

§ 30:19 Effect of execution on, or satisfaction of,
judgment during appeal

§ 30:20 Supersedeas on appeal to Texas or United
States Supreme Court

IV. PROCEDURES TO SUSPEND JUDGMENT
ENFORCEMENT

A. GENERALLY

§ 30:21 Introduction

§ 30:22 Time to file security

§ 30:23 Continuing trial court jurisdiction
notwithstanding appeal

§ 30:24 Discovery pertaining to security

§ 30:25 Requisites of supersedeas bond or other
appellate security

§ 30:26  Deposit in lieu of bond

§ 30:27 Amount of bond or deposit dependent upon type
of judgment

§ 30:28 Sufficiency of sureties

§ 30:29 Alternate security

§ 30:30 Effect of changed circumstances

B. APPELLATE REVIEW OF SECURITY
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ORDERS

§30:31 Generally

§ 30:32 Appellate modification of security orders

§ 30:33 Compliance with modified security orders

§ 30:34 Mandamus review of security orders

§ 30:35 Disposition of security on conclusion of review

V. PARTICULAR COURTS, JUDGMENTS, AND
ORDERS

A. GENERALLY

§ 30:36 Introduction

§ 30:37 Judgments for recovery of interest in real or
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