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3. OTHER TRAITS

§ 16:60 Sexual propensity

§ 16:61 Other traits

G. ‘‘PROPENSITY INFERENCE’’ EVIDENCE IN
CIVIL CASES

§ 16:62 In general

§ 16:63 Exception for civil action charging criminal
conduct

§ 16:64 —Civil assault actions

CHAPTER 17. ADMISSIBILITY OF
EVIDENCE OF OTHER ACTS
INDEPENDENT OF THE ‘‘PROPENSITY
INFERENCE’’

A. IN GENERAL

1. INTRODUCTORY MATTERS

§ 17:1 ‘‘Extrinsic Act’’ evidence

§ 17:2 Applicable in civil and criminal litigation;
Vocabulary

§ 17:3 ‘‘Doctrine of chances’’

§ 17:3.50 Special rules permitting the propensity
inference

2. STATUTORY AND JUDICIAL REGULATION
OF EXTRINSIC ACT EVIDENCE

a. Federal Law

§ 17:4 Fed. R. Evid. 404(b)

§ 17:5 Federal judicial commentary

b. State Law

§ 17:6 Corresponding state law

§ 17:6.01 Alabama

§ 17:6.02 Alaska

§ 17:6.03 Arizona

§ 17:6.04 Arkansas

TABLE OF CONTENTS

xxxvii



§ 17:6.05 California

§ 17:6.06 Colorado

§ 17:6.07 Connecticut

§ 17:6.08 Delaware

§ 17:6.09 District of Columbia

§ 17:6.10 Florida

§ 17:6.11 Georgia

§ 17:6.12 Hawaii

§ 17:6.13 Idaho

§ 17:6.14 Illinois

§ 17:6.15 Indiana

§ 17:6.16 Iowa

§ 17:6.17 Kansas

§ 17:6.18 Kentucky

§ 17:6.19 Louisiana

§ 17:6.20 Maine

§ 17:6.21 Maryland

§ 17:6.22 Massachusetts

§ 17:6.23 Michigan

§ 17:6.24 Minnesota

§ 17:6.25 Mississippi

§ 17:6.26 Missouri

§ 17:6.27 Montana

§ 17:6.28 Nebraska

§ 17:6.29 Nevada

§ 17:6.30 New Hampshire

§ 17:6.31 New Jersey

§ 17:6.32 New Mexico

§ 17:6.33 New York

§ 17:6.34 North Carolina

§ 17:6.35 North Dakota

§ 17:6.36 Ohio

§ 17:6.37 Oklahoma

§ 17:6.38 Oregon

§ 17:6.39 Pennsylvania

§ 17:6.40 Rhode Island

§ 17:6.41 South Carolina

§ 17:6.42 South Dakota

§ 17:6.43 Tennessee

§ 17:6.44 Texas

§ 17:6.45 Utah

§ 17:6.46 Vermont

JONES ON EVIDENCE, 7TH ED

xxxviii



§ 17:6.47 Virginia

§ 17:6.48 Washington

§ 17:6.49 West Virginia

§ 17:6.50 Wisconsin

§ 17:6.51 Wyoming

§ 17:7 States without evidence codes

3. AN ANALYTICAL MODEL

§ 17:8 In general

§ 17:9 ‘‘Purpose’’

§ 17:10 The other steps in the process

§ 17:11 Application: An example

§ 17:11.50 Importance of defining the purpose or issue on which
the evidence is offered

4. PRELIMINARY ISSUES

§ 17:12 What are ‘‘crimes, wrongs or acts’’

§ 17:13 “Extrinsic” vs. “intrinsic” acts

§ 17:13.50 Acts “intrinsic” to a conspiracy; “engaging in the
business”

§ 17:14 ‘‘Res gestae’’; acts arising from same
transaction; ‘‘inextricably intertwined’’ acts;
‘‘necessary to complete the story’’

§ 17:15 The ‘‘similarity’’ requirement

B. PROCEDURAL ISSUES

1. JOINDER AND SEVERANCE

§ 17:16 In general

§ 17:17 Joinder and misjoinder of charges

§ 17:18 Severance

2. PRETRIAL OR OTHER PRE-USE NOTICE;
PRESERVING THE ISSUE AGAINST A PRE-
TRIAL RULING

§ 17:19 In general

§ 17:20 Pretrial notice

§ 17:21 Defense counsel need not request disclosure

§ 17:21.50 Specificity of objection

§ 17:22 General scope of the requirement

§ 17:23 Time notice must be served

TABLE OF CONTENTS

xxxix



§ 17:24 Adequacy of notice; trial court discretion
§ 17:25 Effects of noncompliance; the “good cause” exception
§ 17:26 Pre-Use notice
§ 17:26.10 Preserving the issue against a pretrial ruling

3. PROVING THE EXTRINSIC ACT

a. Burden of Production or Persuasion

§ 17:27 In general

§ 17:28 Huddleston v. U.S

§ 17:29 State law

b. Satisfying the Burden; Defendant’s Right
to Rebut

§ 17:30 In general

§ 17:31 Sufficiency as to purpose

§ 17:32 Satisfying the Huddleston standard

§ 17:33 Satisfying more rigorous standards

§ 17:34 Use of otherwise inadmissible evidence

§ 17:35 Accomplice or complainant testimony

§ 17:36 Defendant’s right to rebut

c. Order of Proof; Double Jeopardy

§ 17:37 ‘‘Other act’’ evidence and the order of proof

§ 17:38 Extrinsic act evidence and double jeopardy

§ 17:38.50 other procedural issues

C. ADMISSIBILITY TO PROVE IDENTITY AND
CONDUCT

§ 17:39 ‘‘Identity’’ and ‘‘conduct’’

1. IDENTITY

§ 17:40 In general; Admissibility depends on
relevance, not ‘‘category’’

§ 17:41 ‘‘Fungible’’ or ‘‘prosaic’’ similarity

§ 17:41.50 Social media profiles; similar emails

a. ‘‘Modus Operandi’’; ‘‘Signature Crimes’’

§ 17:42 In general

§ 17:43 —‘‘Signature crimes’’

b. ‘‘Common Scheme; Plan’’

§ 17:44 Overview

JONES ON EVIDENCE, 7TH ED

xl
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§ 26:41.60 To contest that the witness made the prior
inconsistent statement

§ 26:42 To contest the allegation that the prior statement
was inconsistent: Fed. R. Evid. Rules
801(d)(1)(B)(ii), 613, 106 and state equivalents;
“rule of completeness”

§ 26:42.10 Prior consistent (different) statement to rebut the
use of a prior inconsistent statement to attack the
witness’s memory

§ 26:43 Other purposes

IV. PRE-TRIAL IDENTIFICATIONS

A. OVERVIEW; DUE PROCESS; RIGHT TO
COUNSEL

§ 26:44 Overview

§ 26:45 ‘‘Suggestiveness’’ and due process; Right to
counsel

B. HEARSAY EXCEPTION; CONFRONTATION
CLAUSE

§ 26:46 In general
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§ 26:47 Scope of the exception; Vocabulary

§ 26:48 Fed. R. Evid. 801(d)(1)(C); Corresponding provisions
in ‘‘FRE jurisdictions’’

§ 26:49 State legislative and judicial variations

§ 26:50 U.S. v. Owens: Sixth Amendment
Confrontation Clause

§ 26:51 —‘‘Subject to cross-examination’’

§ 26:51.50 Sufficiency of the statement to convict

C. OTHER ISSUES

§ 26:52 Means of identification: Photographs,
descriptions, sketches

§ 26:53 Nature of witness’s in-court testimony proving
the prior identification

§ 26:54 Exculpatory identification statements

§ 26:55 Trustworthiness

CHAPTER 27. ADMISSIONS

I. IN GENERAL

A. LEGAL ISSUES COMMON TO ALL OF THE
‘‘ADMISSION’’ EXCEPTIONS

§ 27:1 Introduction

§ 27:2 Defining ‘‘party’’; ‘‘privity’’ between party and
declarant

§ 27:3 “Opposing party”

§ 27:4 Role of judge and jury; standard for appellate review

§ 27:4.50 Weight to be given; “judicial admissions”

§ 27:5 Trustworthiness; First-hand knowledge

§ 27:5.50 “Against interest” not required; other issues relating
to content or procedure

II. PARTY’S OWN STATEMENT; ADOPTIVE
ADMISSIONS

A. INTRODUCTORY MATTERS

§ 27:6 In general

§ 27:7 Fed. R. Evid. 801(d)(2(A), (B); corresponding state law

B. PARTY’S OWN STATEMENT

§ 27:8 Proving the party made the statement
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§ 27:9 Means of proof
§ 27:10 Burden of production or burden of persuasion
§ 27:11 Ambiguity; other substantive reasons to exclude
§ 27:12 ‘‘Representative capacity’’

C. ADOPTIVE ADMISSIONS

§ 27:13 Explicit adoption
§ 27:14 Implicit adoption; Adoption by conduct
§ 27:15 Tacit adoption by silence
§ 27:16 —Criminal cases
§ 27:17 Use of defendant’s silence to impeach; other uses

III. STATEMENTS BY AN AUTHORIZED
SPOKESPERSON, AGENT, EMPLOYEE OR
SERVANT

A. IN GENERAL

§ 27:18 Overview
§ 27:18.50 Sixth Amendment Confrontation Clause
§ 27:19 Fed. R. Evid. 801(d)(2)(C)
§ 27:20 —Corresponding state law
§ 27:21 Fed. R. Evid. 801(d)(2)(D)
§ 27:22 —Corresponding state rules and statutes
§ 27:23 States without evidence codes

B. REQUIREMENTS AND ISSUES

1. In general

§ 27:24 Generally

2. Relationship Between Declarant, Party &
Statement

§ 27:25 Relationship between declarant and party

§ 27:26 Matters of proof

§ 27:27 —Authority to speak for or make admissions
(common law rule)

§ 27:28 —Subject matter of statement; scope of
employment (Rule 801d(2)(D))

§ 27:29 Wrongful discharge and employment
discrimination litigation

3. Other Issues and Requirements

§ 27:30 ‘‘During’’ the relationship; Casual or ‘‘off-duty’’
statements
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§ 27:31 Lack of first-hand knowledge

§ 27:32 ‘‘In-house’’ statements

§ 27:33 Statements in pleadings and related documents

§ 27:34 —Statements by attorneys in court

§ 27:35 Out-of-court statements by a party’s attorney

§ 27:36 Statements by government agents

§ 27:37 Translator or interpreter as agent

IV. STATEMENTS BY COCONSPIRATORS

A. IN GENERAL

§ 27:38 Overview

§ 27:39 Fed. R. Evid. 801(d)(2)(E)

§ 27:40 Corresponding state provisions

§ 27:41 Jurisdictions without statutory provisions

B. THE PREREQUISITES FOR
ADMISSIBILITY; RELATED PROCEDURAL
ISSUES

1. In General

§ 27:42 Overview; sufficiency of objection

2. Conspiracy; Declarant; Defendant

a. Procedural Issues

§ 27:43 Generally

§ 27:44 Issue for judge or jury

§ 27:45 Prosecutor’s burden of proof
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b. Means of proof; Sufficiency of proof

§ 27:47 Generally
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§ 27:48.50 Organized crime and RICO conspiracies

§ 27:49 Declarant’s participation

§ 27:50 Defendant’s participation

3. ‘‘During’’ and ‘‘in Furtherance’’ of the
Conspiracy

§ 27:51 In general

§ 27:51.30 No first-hand knowledge requirement

§ 27:52 Statements made before the conspiracy
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allegedly began or defendant became a
participant

§ 27:53 ‘‘During’’ the conspiracy

§ 27:54 Defendant’s withdrawal from the conspiracy

§ 27:55 ‘‘Concealment phase’’

§ 27:56 In furtherance

§ 27:57 —Georgia rule

C. OTHER PROCEDURAL ISSUES

§ 27:58 Order of proof

§ 27:59 Confrontation clause issues

§ 27:60 Relationship of the statement, the conspiracy
and the crime charged

§ 27:61 Other hearsay exceptions

CHAPTER 28. SPONTANEOUS
STATEMENTS

I. INTRODUCTION
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§ 28:9 Overview
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§ 28:12.50 Spontaneity

§ 28:13 Self-serving statements; motive to lie
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§ 28:15 Young children and people with intellectual disability

§ 28:16 Calls to 911

§ 28:17 Contents of the statement: Statements “relating” to
the event; secondary or subsequent event

§ 28:18 Statement in response to a question

§ 28:19 Writing as an excited utterance; text messages

§ 28:20 Sixth Amendment Confrontation Clause

§ 28:20.30 Confrontation Clause—Calls to 911

§ 28:20.50 —‘‘Interrogation’’
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III. PRESENT SENSE IMPRESSION
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§ 29:1 Introduction
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III. SPONTANEITY; TRUSTWORTHINESS

§ 29:11 Spontaneity
§ 29:12 Trustworthiness

IV. SPECIFIC APPLICATIONS

A. STATEMENTS OF PHYSICAL SENSATIONS

§ 29:13 Generally

B. MENTAL STATE, GENERALLY

§ 29:14 Overview
§ 29:15 Defendant’s mental state; statements by

coconspirators, accomplices, and other non-victims
§ 29:16 Victim’s state of mind
§ 29:17 Victim’s state of mind as element of crime,

cause of action or defense
§ 29:18 Victim’s statements about the defendant: “But not
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§ 29:18.40 Introduction
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§ 29:18.60 Defense: “V committed suicide”
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§ 29:18.120 Introduction

JONES ON EVIDENCE, 7TH ED

lxx



§ 29:18.130 General rule of inadmissibility

§ 29:18.140 Exceptions

(4) Other situations

§ 29:18.150 Factually specific relevance

§ 29:18.160 To rebut defendant’s description of his relationship
with the victim

§ 29:18.170 The “forfeiture” theory
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§ 29:20 Civil litigation

C. STATEMENT OF INTENT AS A BASIS TO
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D. STATEMENTS RELATING TO WILLS

§ 29:24 Generally

CHAPTER 30. STATEMENTS FOR
PURPOSES OF MEDICAL DIAGNOSIS OR
TREATMENTS
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OR TREATMENT
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§ 30:7 “Made for . . . diagnosis and/or treatment”
§ 30:8 “Pertinent”; cause; fault; identifying the assailant—

In general

§ 30:9 ‘‘Pertinent’’; cause; fault—Statements as to
medical history

§ 30:10 “Self-serving” statements

§ 30:10.10 Sexual assault, child abuse and domestic violence
cases, in general

§ 30:10.20 Domestic violence and sexual assault: Adult
complainants

§ 30:11 ‘‘Pertinent’’; cause; fault—Child abuse cases;
‘‘tender years’’ exceptions

§ 30:12 Sixth Amendment Confrontation Clause—In general

§ 30:12.30 —Adult declarants

§ 30:12.70 —Statements by children

§ 30:13 Other hearsay exceptions

CHAPTER 31. SPECIAL EXCEPTIONS
IN SEXUAL ASSAULT AND CHILD ABUSE
CASES

I. OVERVIEW

§ 31:1 In general

II. ‘‘TENDER YEARS’’ EXCEPTION

§ 31:2 In general; age of declarant; subject-matter of
statement
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§ 31:3.50 Sixth Amendment Confrontation Clause

§ 31:4 Declarant availability

§ 31:5 Other issues and requirements
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COMPLAINT’’ EXCEPTIONS

§ 31:6 In general
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IV. OTHER EXCEPTIONS
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CHAPTER 32. REFRESHING MEMORY;
RECORDED RECOLLECTION

I. REFRESHING MEMORY

§ 32:1 Overview

§ 32:2 Verbal refreshment by leading questions

§ 32:3 Use of documents and other media; Vocabulary

A. FEDERAL RULE; UNIFORM RULE; STATE
LAW

§ 32:4 Fed. R. Evid. 612

§ 32:5 Jencks Act

§ 32:6 Uniform Rule 612

§ 32:7 States and other jurisdictions

B. ‘‘WRITING, RECORD, OBJECT,’’ ETC.

§ 32:8 In general

§ 32:9 —Privileged writings; Confidential documents

C. NEED FOR AND EFFECT OF
‘‘REFRESHMENT’’

§ 32:10 In general

§ 32:11 Use of ‘‘refreshment’’ materials to impeach

D. PROCEDURE AND RELATED ISSUES

§ 32:12 Procedure

§ 32:13 —Offering party may not place contents before
the fact-finder

§ 32:14 Distinguishing recorded memory and
impeachment by prior inconsistent statements

E. ADVERSE PARTY’S ACCESS AND USE

§ 32:15 Access to materials used while testifying

§ 32:16 Access to materials used before testifying

§ 32:17 Sanctions for non-production

§ 32:18 Limiting access or use

§ 32:19 Introduction into evidence
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§ 32:20 [Reserved]

II. THE ‘‘RECORDED RECOLLECTION’’
EXCEPTION TO THE HEARSAY RULE

A. INTRODUCTION

§ 32:21 In general
§ 32:22 The common law exception

B. FED. R. EVID. 803(5) AND
CORRESPONDING STATE LAW

§ 32:23 Fed. R. Evid. 803(5)
§ 32:24 Corresponding state provisions
§ 32:25 Comparable law in non-code states
§ 32:26 Admissibility of particular statements

C. SPECIFIC REQUIREMENTS

§ 32:27 First-hand knowledge; Declarant must testify

§ 32:28 ‘‘Memorandum or record’’

§ 32:29 ‘‘Made or adopted’’; Multiple participants

§ 32:30 Specifying the declarant; Multiple hearsay
issues

§ 32:31 ‘‘Insufficient recollection’’

§ 32:32 Time between event, memorandum and
adoption; Later transcription of notes

§ 32:33 Establishing accuracy; Trustworthiness

§ 32:34 —Recalcitrant witness

§ 32:35 Sixth Amendment Confrontation Clause

D. PROCEDURE

§ 32:36 Foundational questions: Cooperative witness

§ 32:37 Admissibility as an exhibit

§ 32:38 Opposing counsel’s tactical choices

CHAPTER 33. RECORDS OF
REGULARLY CONDUCTED ACTIVITY
(THE ‘‘BUSINESS RECORD’’ EXCEPTION
TO THE HEARSAY RULE)

I. INTRODUCTION

§ 33:1 Historical background
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§ 33:2 Overview

II. FED. R. EVID. 803(6) AND
CORRESPONDING STATE LAW

§ 33:3 Fed. R. Evid. 803(6)

§ 33:4 Corresponding state law

§ 33:5 Other jurisdictions

III. SPECIFIC REQUIREMENTS

A. “RECORD”; ‘‘BUSINESS’’; ‘‘REGULARLY
CONDUCTED’’

§ 33:5.30 Overview

§ 33:5.60 “Record”

§ 33:6 In general

§ 33:7 Records of criminal activity

§ 33:8 Public or official records

B. ORIGINAL SOURCE OF INFORMATION

§ 33:9 Knowledge; Duty

§ 33:10 Exceptions to the ‘‘duty’’ requirement

C. MAKING THE RECORD: TIME, DUTY,
‘‘REGULARITY’’

§ 33:11 Time

§ 33:12 Duty; regularity

D. SUBJECT MATTER OF THE RECORD:
‘‘OPINIONS, DIAGNOSES’’

§ 33:13 In general

IV. TRUSTWORTHINESS; RELIANCE

§ 33:14 In general

§ 33:15 Reliance as proof of trustworthiness; evidence
suggesting inaccuracy

§ 33:16 Reports by law enforcement personnel

§ 33:17 Records made in contemplation of litigation

V. PROCEDURE

§ 33:18 Records themselves must be produced
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§ 33:19 Foundation for admission: Sponsoring witness
and testimony

§ 33:20 Authentication by certificate or affidavit: Fed. R. Evid.
803(6)(D); Fed. R. Evid. 902(11)

§ 33:21 Foreign business records
§ 33:22 Multiple entities

VI. OTHER ISSUES

§ 33:23 ‘‘Compression’’; Multiple hearsay; Interplay with
other rules

§ 33:24 Sixth Amendment Confrontation Clause
§ 33:25 Computer records

VII. ABSENCE OF RECORD OR ENTRY IN
RECORD

§ 33:26 In general
§ 33:27 Fed. R. Evid. 803(7): Original version
§ 33:28 Fed. R. Evid. 803(7): The 2014 version
§ 33:29 State equivalents
§ 33:30 “Matter”; absence of a record of the “matter”; absence of

a reference to the “matter” in an existing record
§ 33:31 Trustworthiness
§ 33:32 What is required: Testimony or only a certification?
§ 33:33 Contesting admissibility; pretrial discovery and

disclosure
§ 33:34 Absence of “a record that was regularly kept for a

matter of that kind”
§ 33:35 Lack of information in existing record

CHAPTER 34. PUBLIC RECORDS

I. LEGISLATIVE AND JUDICIAL REGULATION

§ 34:1 In general
§ 34:2 Fed. R. Evid. 803(8)
§ 34:3 Uniform Rule of Evidence 803(8)
§ 34:4 Corresponding state rules
§ 34:5 State rules modeled after the federal or uniform

rules—Other jurisdictions

II. ISSUES COMMON TO ALL THREE
SUBRULES

§ 34:6 Public agency; Information provided by private
parties
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§ 34:7 Timeliness of the record

§ 34:8 Trustworthiness clause in the original rule

§ 34:9 Sixth Amendment Confrontation Clause

§ 34:10 Authentication

III. THE THREE SUBDIVISIONS

A. ‘‘ACTIVITIES OF THE OFFICE OR
AGENCY’’

§ 34:11 Fed. R. Evid. 803(8)(A)(i); state equivalents

§ 34:11.50 Confrontation Clause

B. ‘‘MATTERS OBSERVED AND REPORTED
PURSUANT TO DUTY’’

1. In General

§ 34:12 Fed. R. Evid. 803(8)(A)(ii); state law

§ 34:13 Public agency; Duty to observe and report

2. The Law Enforcement Exclusionary Clause

§ 34:14 Overview

§ 34:15 Who are ‘‘police officers and other law
enforcement personnel’’?

§ 34:16 Availability of the business record exception;
Other exceptions

§ 34:17 Exceptions to the exclusionary clause

§ 34:18 —Routine, ministerial acts

§ 34:19 —Use by befendant or against officers preparing
the report

C. ‘‘FACTUAL FINDINGS’’

§ 34:20 Fed. R. Evid. 803(8)(A)(iii); state law

§ 34:21 Burdens of persuasion

§ 34:22 Defining ‘‘factual finding’’

§ 34:23 Scope of the provision; The Rainey decision;
State response

§ 34:24 Scope of admissibility; ‘‘Authority granted by
law’’

§ 34:25 Prosecutorial preclusion clause

§ 34:26 —Autopsy reports and death certificates

§ 34:27 —Laboratory reports
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D. CONFRONTATION CLAUSE: LAB AND
FORENSIC REPORTS

§ 34:28 Application of Rule 403

IV. TRUSTWORTHINESS

A. IN GENERAL

§ 34:29 Trustworthiness clause

§ 34:30 Burdens of persuasion

§ 34:31 Assessing trustworthiness: Overview; “reliability”;
“credibility”; “accuracy”

§ 34:32 Timeliness

§ 34:33 ‘‘Skill of the investigator’’

§ 34:34 Nature, quality of the investigation; Preliminary
or interim reports

§ 34:35 ‘‘Motivation problems’’

§ 34:36 —Government agency as litigant

B. SPECIFIC TYPES OF REPORTS AND
FINDINGS

§ 34:37 Judicial findings; Administrative law judge
findings

§ 34:38 E.E.O.C. and similar state agency reports

§ 34:39 Statements by prosecutors and police officers

§ 34:40 Factual findings in congressional reports

§ 34:41 Legal conclusions

§ 34:42 —‘‘Special investigations’’ exclusionary clause

§ 34:43 Reports relating to traffic accidents: 23 U.S.C.A.
§ 409

§ 34:44 Immigration file records

§ 34:45 [Reserved]

§ 34:46 [Reserved]

§ 34:47 [Reserved]

§ 34:48 [Reserved]

§ 34:49 [Reserved]

§ 34:50 [Reserved]

V. OTHER EXCEPTIONS AND PROVISIONS

§ 34:51 Records of vital statistics; Fed. R. Evid. 803(9)
and corresponding state law

§ 34:52 Applications and issues
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§ 34:53 —Death certificates

VI. ABSENCE OF PUBLIC RECORD OR ENTRY

§ 34:54 In general; Fed. R. Evid. 803(10); Equivalent
state law

§ 34:55 Nature of the record

§ 34:56 Trustworthiness

§ 34:57 Form of proof; Certification; Form and contents

§ 34:58 Sixth Amendment Confrontation Clause

CHAPTER 34A. LAB AND FORENSIC
REPORTS: THE CONFRONTATION
CLAUSE

I. INTRODUCTION

§ 34A:1 In general

II. ADMINISTRATIVE REPORTS, CHAIN OF
CUSTODY, EQUIPMENT TEST RESULTS,
ETC.

A. OVERVIEW

§ 34A:2 In general

B. CHAIN OF CUSTODY

§ 34A:3 In general

§ 34A:4 Melendez-Diaz

§ 34A:5 Chain of custody in drug cases—A typical
scenario

§ 34A:6 Post-Crawford, pre-Melendez-Diaz case law

§ 34A:7 Williams

§ 34A:7.50 Post-Williams case law

C. DOCUMENTS ESTABLISHING THAT
EQUIPMENT WAS INSPECTED, TESTED,
ETC.

§ 34A:8 In general
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III. BIOLOGICAL, CHEMICAL, AND
ELECTRONIC FORENSIC TESTS;
FINGERPRINTS

A. OVERVIEW

§ 34A:9 Introduction: What’s past is prologue; Smith v.
Arizona

B. MELENDEZ-DIAZ V. MASSACHUSETTS

§ 34A:10 Melendez-Diaz: Introduction

§ 34A:11 Melendez-Diaz: The plurality’s reasoning

§ 34A:12 Melendez-Diaz: Dissent and plurality:
Point-counterpoint

C. BULLCOMING V. NEW MEXICO

§ 34A:13 Overview

§ 34A:14 Bullcoming: Facts and evidence

§ 34A:15 Majority opinion

§ 34A:15.50 “Objective observations” v. “conclusions”

§ 34A:16 Three-Justice demurrer from majority
opinion Part IV

§ 34A:17 The Sotomayor-Kagan concurrence

D. WILLIAMS v. ILLINOIS; SMITH v.
ARIZONA

§ 34A:18 Williams: Facts

§ 34A:19 Williams: The result, in brief: “Plurality”
and “dissent”

§ 34A:20 Williams: Hearsay, confrontation, and Rules
703 and 403

§ 34A:21 —Rules 703 and 403: Implications and post-
Williams case law

§ 34A:22 Williams: The “primary purpose” test

§ 34A:22.50 —Post-Williams case law

§ 34A:23 Williams: “Reliability” as a substitute for
confrontation

§ 34A:23.50 —Post-Williams case law

§ 34A:24 Justice Thomas’ “formalized statements”
approach

§ 34A:24.50 —Post-Williams case law

§ 34A:25 The Thomas approach and the “matters
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observed” and “factual findings” hearsay
exceptions

§ 34A:25.10 Smith v. Arizona—Vocabulary: Terms used
in the following sections

§ 34A:25.20 —Reminder—Forensic reports, the hearsay
issue, and Fed. R. Evid. 703 and 705

§ 34A:25.30 Smith v. Arizona

§ 34A:25.35 —Facts

§ 34A:25.40 —Issue and holding

§ 34A:25.50 —Suggestions as to how Longino could have
testified

§ 34A:25.60 —Part III of the opinion: The Kagan
majority’s “thoughts” about whether Rast’s
notes and/or report are “testimonial”

§ 34A:25.65 —Justice Thomas’ concurrence

§ 34A:25.70 —Justice Gorsuch’s concurring opinion

§ 34A:25.80 —The Alito-Roberts concurrence

§ 34A:25.90 —How the Rule 703-705 approach would
work

E. WHO MUST BE CALLED TO TESTIFY?

1. Overview

§ 34A:26 Who must testify: The “Ghostbusters question”

2. Procedural Issues

§ 34A:27 Requiring the defense to assert the right prior
to trial

§ 34A:28 Imposing other obligations on the defense

3. General Principles, Approaches, and
Theories

§ 34A:29 Justice Breyer’s alternate approach:
presumptive validity

§ 34A:30 May a supervisor or second analyst testify
based on the first analyst’s report?

§ 34A:31 Analysis done solely by device producing a
numerical printout

4. Specific Applications and Issues

a. Controlled Substances

§ 34A:32 Implications of Melendez-Diaz

§ 34A:33 Controlled substances: Post-Melendez-Diaz
case law
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§ 34A:34 Controlled substances: Circumstantial proof
§ 34A:35 Controlled substances: Harmless error

b. Fingerprints

§ 34A:36 Overview
§ 34A:37 Collecting the latent print
§ 34A:38 Transporting the latent print: authentication
§ 34A:39 Authenticating the exemplar
§ 34A:40 Comparison testimony

c. Other Applications and Issues

§ 34A:41 Report by individual who took biological
sample; “cold case” implications

§ 34A:42 Testing breath, blood, urine, etc. for alcohol
and other substances—Post-Bullcoming case
law

§ 34A:43 DNA tests: Testimony by a lab supervisor

§ 34A:44 Testimony of another technician or analyst
stating his or her own conclusions

F. AUTOPSIES

a. Post-Crawford, Pre-Melendez-Diaz Case
Law

§ 34A:45 Initial efforts to categorize autopsies as
nontestimonial

§ 34A:46 Autopsies on noncontroverted issues

b. Melendez-Diaz, Bullcoming, and Williams

§ 34A:47 Melendez-Diaz: “coroner’s reports”

§ 34A:48 Melendez-Diaz, Bullcoming, Williams:
Plurality, dissenting and concurring opinions

c. Post-Melendez-Diaz Case Law

§ 34A:49 Are autopsies testimonial after Melendez-
Diaz, Bullcoming, and Williams?

§ 34A:49.50 Subsidiary reports relied on by doctor
performing autopsy

§ 34A:50 May a second doctor testify based on a first
doctor’s autopsy?

§ 34A:51 May a second doctor testify—“Informal
observations” vs. “solemnity”

§ 34A:52 —The “primary purpose” approach

§ 34A:53 —The Rule 703, “basis of testimony”
approach
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§ 34A:53.50 Second doctor testimony—Independent
basis

§ 34A:54 May a second doctor testify—Evaluation

CHAPTER 35. MISCELLANEOUS
‘‘DECLARANT AVAILABILITY
IMMATERIAL’’ EXCEPTIONS

I. SCOPE OF CHAPTER

§ 35:1 Scope of chapter
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