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3. SUBSEQUENT INCIDENTS; ABSENCE OF
OTHER INCIDENTS
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1. IN GENERAL

§ 13:9 Overview

§ 13:10 Criminal cases: Due process issue

§ 13:10.50 —Failure to gather evidence

§ 13:11 Jencks act and ‘‘reverse jencks’’

§ 13:12 Destroyed, missing or altered evidence: Presumption
or inference

§ 13:13 Fabrication of evidence; killing, threatening, or
bribing witnesses

§ 13:14 Criminal defendant’s refusal to produce
exemplars

§ 13:14.50 Noncompliance with discovery and disclosure rules

2. ‘‘MISSING WITNESS’’ INFERENCE

a. In General

§ 13:15 Overview

§ 13:15.30 Vocabulary: “arguing party,” “requesting party,” “non-
calling party”

§ 13:15.70 Argument, instruction, both, or neither

§ 13:16 Prerequisites

§ 13:17 ‘‘Unavailability’’

b. Informants

§ 13:18 In general; ‘‘Informant’s privilege’’

§ 13:19 Availability to prosecution and police

§ 13:20 Availability to defense

§ 13:21 Importance of informant’s testimony

c. Other Situations

§ 13:22 Present or former attorney

§ 13:23 Physician

§ 13:24 Spouse, relative, friend

JONES ON EVIDENCE, 7TH ED

xxx



C. FINANCIAL CONDITION OF PARTIES;
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§ 16:2 In general

§ 16:3 Restrictions on defendant’s use of character
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EVIDENCE OF OTHER ACTS
INDEPENDENT OF THE ‘‘PROPENSITY
INFERENCE’’

A. IN GENERAL
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CHAPTER 20. EVIDENCE OF A SEX
OFFENSE DEFENDANT’S PRIOR
SEXUAL MISCONDUCT

I. DEFENDANT’S PRIOR SEXUAL
MISCONDUCT

A. ADMISSIBILITY

§ 20:1 In general

B. CRIMINAL CASES INVOLVING ADULT
COMPLAINANTS

1. Codification of Special Rules

a. Fed. R. Evid. 413

§ 20:2 In general

§ 20:3 When the rule applies; behavior covered and not covered

§ 20:4 Endorsement of propensity inference; credibility;
constitutionality

§ 20:5 Applicability of Fed. R. Evid. 403

§ 20:6 Remoteness

§ 20:7 Proving defendant committed the extrinsic act

§ 20:8 Pretrial notice

b. Corresponding State Legislation

§ 20:9 In general

2. Jurisdictions Without Special Legislation

§ 20:10 ‘‘Permissive’’ approach

§ 20:10.50 —Applicability where other crimes are charged

§ 20:11 Traditional approach

3. Other situations and issues

§ 20:11.50 Evidence of similar crimes by a third party against a
different victim

C. CRIMINAL CASES ALLEGING SEXUAL
ABUSE OF A CHILD

§ 20:12 In general
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§ 20:13 Fed. R. Evid. 414

§ 20:14 Corresponding state rules

§ 20:15 State without special rules: ‘‘Permissive’’
approach

§ 20:16 States without special rules: Traditional approach

§ 20:16.50 Defendant’s possession of child pornography

§ 20:16.55 Other acts evidence in child pornography trials

§ 20:16.70 Evidence of similar crimes by a third party against a
different victim

D. CIVIL LITIGATION

§ 20:17 In general

CHAPTER 21. SUBSEQUENT REMEDIAL
MEASURES

I. SUBSEQUENT REMEDIAL MEASURES IN
GENERAL

§ 21:1 Overview

§ 21:2 Fed. R. Evid. 407

§ 21:3 Corresponding state law

§ 21:4 Form of evidence; Discovery

§ 21:5 Types of evidence excluded

§ 21:6 Third-party repairs; repairs by plaintiff

II. APPLICABILITY IN PRODUCTS LIABILITY
LITIGATION

§ 21:7 In general

§ 21:8 —Examples of exclusion
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III. PREREQUISITES FOR EXCLUSION

§ 21:11 In general

§ 21:12 ‘‘Event’’; ‘‘after’’
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IV. EXCEPTIONS TO THE EXCLUSIONARY
RULE

A. IN GENERAL

§ 21:14 Overview

B. IMPEACHMENT

§ 21:15 In general

§ 21:16 Potential for misuse

C. ‘‘FEASIBILITY’’

§ 21:17 In general

§ 21:18 Relevance

§ 21:19 Time

§ 21:20 ‘‘If controverted’’

§ 21:21 ‘‘Feasibility’’ as ‘‘utility’’ or ‘‘effectiveness’’

§ 21:22 Impeachment; Setting a trap; Avoiding the trap

D. OTHER ISSUES

§ 21:23 Ownership, control

§ 21:24 Additional ‘‘other purposes’’

§ 21:25 Measures mandated by a higher authority

CHAPTER 22. COMPROMISES AND
OFFERS TO COMPROMISE; PAYMENT
AND OFFERS TO PAY MEDICAL AND
RELATED EXPENSES

I. COMPROMISES AND OFFERS TO
COMPROMISE

A. COMPROMISE RULE: IN GENERAL

§ 22:1 Introduction

§ 22:2 Generally

§ 22:3 Fed. R. Evid. 408

§ 22:4 Corresponding state law
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B. COMPROMISE RULE: SCOPE OF
EXCLUSION

1. Settlements: Same Parties

§ 22:5 Overview

§ 22:6 Introduction

§ 22:7 Partial settlement

§ 22:8 Suit to enforce the compromise settlement

§ 22:9 Unperformed agreement

§ 22:10 New dispute between the same parties

§ 22:11 Party’s own offer

§ 22:11.50 Rule 408 exclusions in civil cases

§ 22:11.70 Rule 408 and Pleadings

2. ‘‘Statements and Conduct’’

§ 22:12 Common law rule

§ 22:13 The Rule 408 approach

§ 22:14 —States adhering to the common law approach

§ 22:15 Evidence not excluded

3. Criminal Cases

§ 22:16 Generally

§ 22:17 Plea bargaining

C. COMPROMISE RULE: PREREQUISITES
FOR EXCLUSION

1. Other Parties

§ 22:18 Overview

§ 22:19 Generally

§ 22:20 Defendant’s settlement with another plaintiff

§ 22:21 Plaintiff’s settlement with another defendant

§ 22:21.50 Plaintiff’s settlement with another defendant in joint
tortfeasor states

§ 22:22 Standing

2. Context and Content of the Evidence

§ 22:23 ‘‘Claim’’—Compromise or business negotiation

§ 22:24 Dispute as to claim or amount

§ 22:25 Mitigation of damages; Unrelated negotiations
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D. COMPROMISE RULE: EXCEPTIONS TO
THE EXCLUSION OF EVIDENCE

1. ‘‘Other Purposes’’

§ 22:26 Overview

§ 22:27 In general

§ 22:28 Bias or prejudice; ‘‘Mary Carter’’ agreements

§ 22:29 Impeachment generally

§ 22:30 Additional ‘‘purposes’’

2. Issues Relating to Discovery

§ 22:31 Discovery in general

§ 22:32 ‘‘Otherwise discoverable’’

E. COMPROMISE RULE: STATE-FEDERAL
CONFLICTS

§ 22:33 Generally

F. PAYMENT AND OFFERS TO PAY MEDICAL
AND RELATED EXPENSES

§ 22:34 In general

§ 22:35 Fed. R. Evid. 409; Corresponding state law

§ 22:36 Scope of exclusion

§ 22:37 Statements or conduct; Interplay with the
‘‘compromise evidence’’ rule

§ 22:38 Other purposes

CHAPTER 23. STATEMENTS RELATING
TO PLEA BARGAINING

I. PLEA BARGAINING STATEMENTS

A. IN GENERAL

§ 23:1 Overview

§ 23:2 Defining plea bargaining

§ 23:3 Federal Rule 410

§ 23:4 State rules

B. SCOPE OF EXCLUSION

§ 23:5 In general
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§ 23:6 Withdrawn pleas

§ 23:7 Nolo pleas

§ 23:8 Completed pleas not excluded

§ 23:9 Post-agreement statements; Breach of
agreement by defendant

§ 23:10 Plea offers or statements offered in evidence by
defendant

C. RELATED STATEMENTS

§ 23:11 Overview

§ 23:12 ‘‘Statement made [during] discussions with
an attorney for the prosecuting authority’’

§ 23:12.30 The “proffer”

§ 23:13 Distinguishing plea negotiations from other
statements

§ 23:14 —‘‘Confession bargaining’’

§ 23:15 Statements offering to cooperate with police

§ 23:16 Derivative evidence (“fruit of the poisonous
tree”)

D. EXCEPTIONS TO THE RULE

§ 23:17 In general

§ 23:18 Perjury; False statement

§ 23:19 Impeachment; Waiver

§ 23:20 Defendant’s rejection of plea, immunity, deferred
prosecution or similar offer

E. WAIVER OF THE RULE’S PROTECTIONS
AND RELATED RIGHTS

§ 23:21 In general

§ 23:22 Waiver: use of statements to impeach—U.S. v.
Mezzanatto

§ 23:23 May prosecutor insist defendant waive other Rule 410
protections?

§ 23:24 “Knowing and voluntary waiver”

§ 23:25 Waiving the effective assistance of counsel

§ 23:26 Interpreting the agreement

§ 23:27 What constitutes a breach—Defendant’s conduct

§ 23:28 —Defense counsel’s tactics

§ 23:29 If a defendant breaches and the prosecutor “rescinds” or
“revokes” a plea, does this nullify the waiver as well?
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CHAPTER 24. DEFINING HEARSAY

I. DEFINITION OF HEARSAY

A. IN GENERAL

§ 24:1 The hearsay problem: Testimonial inferences
§ 24:2 Defining hearsay: Fed. R. Evid. 801(c)
§ 24:3 Non-human “declarants”: Animals, machines,

instruments, computers
§ 24:4 ‘‘Out-of-court’’; ‘‘Other than . . . while testifying

at the trial or hearing’’
§ 24:5 Proving that a statement was made; what was said; by

whom; when, where and to whom it was made; roles of
judge and jury

§ 24:6 ‘‘Res gestae’’
§ 24:7 Nature of tribunal or proceedings

B. ‘‘STATEMENT’’

1. Introductory Matters

§ 24:8 Fed. R. Evid. 801(a); Corresponding state law
§ 24:9 Individual declaration or narration as a whole

2. Verbal Utterances

§ 24:10 Explicit verbal assertions
§ 24:11 ‘‘Implied assertions’’
§ 24:12 Implied assertions and Fed. R. Evid. 801(a)
§ 24:13 Questions, commands, requests as assertions;

The phone call scenario
§ 24:13.50 Other phone call issues
§ 24:14 Other oral and written utterances
§ 24:15 Silence; Lack of complaints

3. Nonverbal Conduct

§ 24:16 Assertive nonverbal conduct
§ 24:17 Nonverbal, nonassertive conduct
§ 24:18 Child’s use of anatomically correct dolls
§ 24:19 Audiotape, videotape, film

C. “OFFER[ED] IN EVIDENCE TO PROVE THE
TRUTH OF THE MATTER ASSERTED IN
THE STATEMENT”

1. In General

§ 24:20 Generally; implied assertions
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§ 24:20.10 Implied assertions and state law

§ 24:20.20 Receipts, bills, etc. with name and address as
nonhearsay evidence that the person lives at that
address; similar situations

§ 24:20.30 Mail, bills, etc. with name and address as
inadmissible hearsay

§ 24:21 Categories of nonhearsay

2. State of Mind

§ 24:22 Generally

§ 24:22.50 Georgia code provision

§ 24:23 Declarant’s state of mind

§ 24:24 To show notice, knowledge or impact upon
the hearer

§ 24:25 —Criminal cases, in general

§ 24:25.50 Statements made by police while questioning a
witness or suspect

§ 24:26 To explain why the police acted as they did

§ 24:26.10 —Why police acted: General rule

§ 24:26.20 To explain why the police acted as they did: the
“opened door” (“invited error”) doctrine

§ 24:26.30 Attacks on the quality of the investigation; civil
actions alleging police misconduct

§ 24:26.40 Claims that the police officers are lying

§ 24:26.50 Cross-examination of police offers may open the door

§ 24:27 To show notice, knowledge or impact upon
the hearer—Civil cases

3. Verbal Acts; Verbal Parts of Acts;
Operative Legal Facts

§ 24:28 In general

4. Other Nonhearsay Purposes

§ 24:29 Documents linking nondeclarant defendants to
crimes or to each other

§ 24:30 To show relationship between declarant and
another

§ 24:31 ‘‘To prove the words were spoken’’

§ 24:32 Proving the non-existence of a supposed fact
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CHAPTER 25. HEARSAY AND THE
SIXTH AMENDMENT CONFRONTATION
CLAUSE [Deleted]

CHAPTER 25A. THE NEW (OLD?) SIXTH
AMENDMENT CONFRONTATION
CLAUSE

I. INTRODUCTION

§ 25A:1 Overview; a summary of the “New”
Confrontation Clause

§ 25A:2 The Confrontation Clause

§ 25A:3 Ohio v. Roberts: the “Trustworthiness” Approach

II. CRAWFORD AND ITS PROGENY; STATE
RESPONSE

§ 25A:4 Crawford: the facts

§ 25A:5 Rejection of the “Trustworthiness” Approach

§ 25A:6 “Testimonial” statements and the
Confrontation Clause

§ 25A:6.50 Bullcoming and Bryant: presaging the end of
Crawford?

§ 25A:7 Uncertainties after Crawford and before
Davis

§ 25A:8 Davis: facts and holding

§ 25A:9 Application of the Clause to non-
“testimonial” hearsay statements: Crawford
and Davis

§ 25A:9.20 Whorton v. Bockting

§ 25A:9.40 Giles v. California

§ 25A:9.60 Michigan v. Bryant

§ 25A:9.70 Ohio v. Clark

§ 25A:9.80 Melendez-Diaz v. Massachusetts; Bullcoming
v. New Mexico; Williams v. Illinois

§ 25A:9.95 State response
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III. DEFINING “TESTIMONIAL”

A. STATEMENTS ELICITED DURING
“INTERROGATION” BY THE “POLICE”; 911
CALLS; OTHER GOVERNMENT OFFICIALS

§ 25A:9.97 “Testimoniality”

1. In general

§ 25A:10 Crawford
§ 25A:10.50 Who is a “government interrogator”;

“mandatory reporters”

2. Statements Made During an “Ongoing
Emergency”

§ 25A:11 Davis: the “primary purpose” principle
§ 25A:11.50 Davis: the “primary purpose” principle—

Subsequent discussion of the “primary
purpose” test

§ 25A:12 Davis: “Objective” assessment of the
situation; warning against police
manipulation

§ 25A:13 Davis: Assessing the purpose of the
interrogation

§ 25A:14 The “evolution,” and “redaction,” of
statements

§ 25A:15 Davis: Applying the distinction between
testimonial and nontestimonial statements

§ 25A:16 Bryant: facts and summary of holding
§ 25A:17 Bryant: “objective” assessments of purpose,

emergency
§ 25A:17.30 Bryant: application to the facts; Justice

Scalia’s dissent; evaluation
§ 25A:17.50 Bryant: the Confrontation Clause and the

(presumed) reliability of contested
statements

§ 25A:17.70 Whose “purpose” governs: declarant’s,
interrogator’s, or both?

§ 25A:17.75 Ohio v. Clark: young children as declarants

§ 25A:17.80 Primary purpose “necessary but not always
sufficient to exclude”

§ 25A:18 Case law after Davis and Bryant

§ 25A:19 Giles v. California

B. OTHER STATEMENTS, OTHER CONTEXTS

§ 25A:19.50 Non-human “declarants”
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§ 25A:20 “Witness against”
§ 25A:21 “Solemn declaration”; Crawford’s “three

formulations”; variations on the theme
§ 25A:22 Statements which are clearly “testimonial”
§ 25A:23 Statements which are clearly not

“testimonial”
§ 25A:23.50 Can “non-accusing” statements be

testimonial?
§ 25A:24 Testimonial statements offered for a non-

hearsay purpose—In general; advice to
defense counsel and prosecutors

§ 25A:24.05 Testimonial statements used to impeach a
witness’s testimony: Tennessee v. Street;
subsequent case law

§ 25A:24.10 Testimonial statements used to impeach a
nonwitness declarant’s previously
admitted statements

§ 25A:24.15 Testimonial statements used to interrogate
a person in custody

§ 25A:24.20 Testimonial statements offered to explain
why the police did what they did

§ 25A:24.25 Other situations
§ 25A:24.50 Justice Thomas’ approach to “testimonial”

C. STATEMENTS IN SPECIFIC FACTUAL
SITUATIONS

1. Statements Made by Defendants and
Suspects

§ 25A:25 Party admissions
§ 25A:26 Statements made by suspects during

interviews by law enforcement officials
§ 25A:27 Statements made to undercover officers,

informants, crime victims; statements made
among coconspirators

2. Statements Made by Confidential
Informants or Undercover Officers

§ 25A:28 Informant’s statement to law enforcement
officials

§ 25A:29 Informant’s statement to suspect during an
investigation

3. Statements by or to Government Officials:
Other Situations

§ 25A:30 In general
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§§ 25A:31 to 25A:33 [Reserved]

4. Statements by and to Private Persons

§ 25A:34 In general

§ 25A:35 Perpetrator to relative, friend,
acquaintance, etc.

§ 25A:36 Complainant to acquaintance, to doctor or
to defendant

§ 25A:37 Dying declarations

§ 25A:37.50 Other situations

IV. SATISFYING THE “NEW” CONFRONTATION
CLAUSE

1. GENERALLY

§ 25A:38 Overview; situations discussed in other
chapters

§ 25A:38.50 “Opportunity” to cross-examine

§ 25A:39 Testimony at a prior proceeding

§ 25A:40 Statements offered for a non-hearsay
purpose

§ 25A:40.30 Can a statement be “de-testimonialized”?

§ 25A:40.50 Expert testimony

§ 25A:41 Non-testimonial hearsay

2. THE “OPENED DOOR” RULE

§ 25A:42 In general

§ 25A:43 Subjects raised on cross-examination

§ 25A:44 The rule of verbal completeness

§ 25A:45 The Confrontation Clause and limited
admissibility

§§ 25A:46 to 25A:47 [Reserved]

V. PROCEDURAL ISSUES

§ 25A:48 Requirement of specific Confrontation
Clause objection; standard of appellate
review; retroactivity; collateral attack

§ 25A:49 Must the prosecutor call the declarant or
only make him ‘‘available’’?

§ 25A:49.50 Must the prosecutor question the declarant
about the statement?

§ 25A:50 Proceedings other than trial
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§ 25A:50.50 Harmless error

VI. CHILD WITNESSES; DISTANT WITNESSES;
AND OTHER CONFRONTATION CLAUSE
ISSUES

A. CHILD WITNESSES

§ 25A:51 Coy v. Iowa

§ 25A:52 Maryland v. Craig

§ 25A:53 18 U.S.C. § 3509

§ 25A:54 State rules and variations

§ 25A:55 Craig and the self-representing defendant

§ 25A:56 The uncertain impact of Crawford v.
Washington

§ 25A:57 [Reserved]

B. DISTANT WITNESSES

§ 25A:58 Fed. R. Crim. P. Rule 15

§ 25A:59 Testimony by closed-circuit TV in lieu of
deposition

C. OTHER ISSUES

§ 25A:60 Surveillance videos

CHAPTER 26. PRIOR STATEMENT BY
WITNESS

I. IN GENERAL

§ 26:1 Admissibility of prior statements, generally

§ 26:1.50 “Available for cross-examination about the statement”

II. PRIOR INCONSISTENT STATEMENTS

A. OVERVIEW

§ 26:2 In general; Cast of characters

B. CONSTITUTIONAL, LEGISLATIVE AND
JUDICIAL REGULATION

§ 26:3 Fed. R. Evid. 613; Fed. R. Evid. 801(d)(1)(A)

§ 26:3.50 Pending amendment to Fed. R. Evid. 801(d)(1)(A)
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§ 26:4 State provisions corresponding to Fed. R. Evid.
613

§ 26:5 State provisions corresponding to Fed. R. Evid.
801(d)(1)(A)

§ 26:6 Provisions in states without Fed. R. Evid.-
based evidence codes

§ 26:7 States without codified provisions

§ 26:8 Constitutional considerations; other evidence
rules

C. USE OF STATEMENT TO IMPEACH IN-
COURT TESTIMONY

1. Overview

§ 26:9 In general

2. Cross-Examining the Witness About the
Statement

§ 26:10 In general

§ 26:11 The ‘‘direct confrontation’’ approach

§ 26:12 The ‘‘delayed confrontation’’ and ‘‘tease, then
wait’’ approaches

§ 26:13 Demonstrating a good faith basis for the
cross-examination

§ 26:14 Questioning about ‘‘collateral’’ inconsistencies

§ 26:15 Degree of inconsistency

§ 26:16 Special issues relating to alibi witnesses and the
alibi defense

3. Extrinsic Evidence of the Prior
Inconsistent Statement

§ 26:17 In general

§ 26:18 Timing of confrontation and extrinsic proof

§ 26:19 —Requiring ‘‘confrontation’’ or ‘‘foundation’’
before extrinsic proof

§ 26:20 —Permitting extrinsic proof before
confrontation; ‘‘Sandbagging’’

§ 26:21 ‘‘Inconsistent’’; ‘‘relevant’’ v. ‘‘collateral’’
inconsistency; extent of admissibility

§ 26:22 Proving the witness made the statement

§ 26:23 Extrinsic proof after the witness admits making
the statement

§ 26:24 Witness’s equivocation or claim of lack of
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memory of the statement or the underlying
events

§ 26:25 Witness’s ‘‘explanation or denial’’; Anticipatory
rehabilitation

§ 26:26 Limiting instruction; Use in summation

4. Impeachment by the Party Calling the
Witness

§ 26:27 In general

§ 26:28 —Defining and proving ‘‘surprise’’

§ 26:29 Defining ‘‘affirmative harm’’ to the calling party’s
case

D. PRIOR INCONSISTENT STATEMENTS AS
SUBSTANTIVE EVIDENCE

§ 26:29.30 In general

§ 26:30 Fed. R. Evid. 801(d)(1)(A) and state equivalents

§ 26:31 Claimed lack of memory; ‘‘subject to cross-
examination’’; surprise; affirmative harm

§ 26:32 ‘‘Trial, hearing, or other proceeding, or in a
deposition’’

§ 26:32.50 Sufficiency of prior inconsistent statement to convict

III. PRIOR CONSISTENT STATEMENT

A. IN GENERAL

§ 26:33 Introduction

§ 26:33.30 Procedure

§ 26:33.50 Proving the witness made the statement

§ 26:34 Degree of consistency

§ 26:35 Fed. R. Evid. 801(d)(1)(B); state provisions

§ 26:35.30 Equivalent state provisions

§ 26:36 Jurisdictions without a codified rule

B. REBUT CHARGE OF RECENT
FABRICATION OR IMPROPER INFLUENCE
OR MOTIVE

§ 26:37 In general

§ 26:38 What constitutes a “charge of recent fabrication” or
“recent improper motive or influence”

§ 26:39 The ‘‘pre-motive’’ requirement: Tome v. U.S.;
state law
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§ 26:40 The pre-motive requirement: Raising the issue;
burden of persuasion

§ 26:40.10 Post-arrest statements to the police

§ 26:40.20 Assessing motive based on the witness’s degree of
involvement in the crime

§ 26:40.30 Statements by alleged victim or other non-suspect
witness

§ 26:40.40 Witness’s pre-arrest statement to non-law
enforcement officials

§ 26:40.50 Other situations

§ 26:40.60 Statements made after one supposed “improper
motive or fabrication” existed but before a second

C. OTHER USES

§ 26:41 In general

§ 26:41.10 Admissibility as substantive evidence: Fed. R. Evid.
801(d)(1)(B)(ii)

§ 26:41.20 Admissibility as substantive evidence: State law

§ 26:41.30 Relevance (in general)

§ 26:41.40 Relevance: Significance of time

§ 26:41.50 Relevance: Rebut attacks on the witness’s memory

§ 26:41.60 To contest that the witness made the prior
inconsistent statement

§ 26:42 To contest the allegation that the prior statement
was inconsistent: Fed. R. Evid. Rules
801(d)(1)(B)(ii), 613, 106 and state equivalents;
“rule of completeness”

§ 26:42.10 Prior consistent (different) statement to rebut the
use of a prior inconsistent statement to attack the
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IV. TRUSTWORTHINESS

A. IN GENERAL

§ 34:29 Trustworthiness clause

§ 34:30 Burdens of persuasion

§ 34:31 Assessing trustworthiness: Overview; “reliability”;
“credibility”; “accuracy”

§ 34:32 Timeliness

§ 34:33 ‘‘Skill of the investigator’’

§ 34:34 Nature, quality of the investigation; Preliminary
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