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ABANDONED PROPERTY
Search and seizure evidence, § 31:24

ABSENCE OR PRESENCE

Attorneys, § 2:2, 3:4

Confessions, absence of counsel,
§ 30:15

Continuance. See Continuance

Counsel, § 2:2, 3:4

Parties, § 2:2, 3:5

Presumption of death after absence of
five years, § 20:10

Witnesses, § 3:3, 11:4

ABSTRACT INSTRUCTIONS TO
JURY
Generally, § 38:8

ACCIDENT RECONSTRUCTION
Generally, § 22:2

ACCOUNTANT-CLIENT
PRIVILEGE
Generally, § 18:16

ACCURACY OF WITNESS

Cross-examination, testing accuracy
of witness, § 14:6

ACTUAL CAUSE
Expert and opinion evidence, § 26:15

ADDITIONAL JURORS
Selection of jury, § 6:11

ADMISSIBILITY OF EVIDENCE
Admissions. See Admissions

Circumstantial evidence. See
Circumstantial Evidence

Conditional admission, objections to
evidence, § 33:4

Effect of improper ruling on, § 2:14

Hearsay evidence, § 28:3

Improper ruling on, § 2:14

Objections. See Objections to Evi-
dence

ADMISSIBILITY OF EVIDENCE
—Cont’d
Restricting use of admitted evidence,
§ 2:15
Rulings on, § 2:13, 2:14
Tests. See Tests, Analyses and Exper-
iments

ADMISSIONS

Generally, § 29:1 et seq.

Admissibility of admissions, gener-
ally, § 29:3

Agents, § 29:5

Apology statute, § 29:15

Best evidence rule, admission excus-
ing production of original,
§ 24:11

Compromise offers, § 29:12

Distinction from prior inconsistent
statements and other hearsay
exceptions, § 29:2

Employees, § 29:5

Escape as admission, § 29:6

Failure to reply to written statements,
§29:9

Flight as admission, § 29:6

Guilty plea, § 29:13

Hearsay exceptions, distinction from,
§29:2

Interested persons, § 29:14

Judicial admissions, § 29:4

Judicial proceedings, admission by
silence made in course of,
§29:8

Law, admissions in, § 29:3

Negligence, subsequent remedial
measures admissible to prove,
§ 29:11

Nolo contendere, § 29:13

Notification of defect, evidence of,
§ 29:11

Offers of compromise, § 29:12

Opinion, admissions in, § 29:3
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ADMISSIONS—Cont’d

Opponent’s admissions, generally,
§ 29:1

Pleas, § 29:13

Predecessors, § 29:14

Prior inconsistent statements, distinc-
tion from, § 29:2

Remedial measures admissible to
prove negligence, § 29:11

Replies to written statements, failure
of, § 29:9

Self-serving statements, § 29:10

Settlement negotiations, admissions
in, § 29:12

Silence, generally, § 29:7

Spouses, § 29:14

Subsequent remedial measures
admissible to prove negligence,
§ 29:11

Written statements, failure to reply
to, § 29:9

ADVERSE PARTY OR PERSON
Witness, calling as, § 13:9

ADVICE OF COUNSEL
Defense, § 4:10.70

AFFIDAVITS
Search and seizure evidence, § 31:8

AFFIRMATIVE DEFENSES
Burden of proof, civil cases, § 9:5

AGE
Confessions, age of accused, § 30:11

Documentary evidence, age of docu-
ments, § 23:10
Expert and opinion evidence, § 26:14

AGENTS
Admissions, § 29:5

ALCOHOL

Presumption of intoxication from
alcoholic content of blood,
§ 20:18

ALIBI
Burden of proof, § 9:15

ALLEN CHARGE
Generally, § 38:19
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ALLEN CHARGE—Cont’d
Mistrial, § 34:4

ALLOWANCE OF COSTS
Judgment, § 41:5

ALTERNATE JURORS
Selection of jury, § 6:11

AMBIGUOUS INSTRUMENTS
Parol evidence rule, § 25:4

AMENDMENT OF PLEADINGS
Continuance, § 3:7

AMENDMENT OF VERDICT
Generally, § 40:4

AMOUNT

Instructions to jury, reference to
amount sued for in, § 38:15
Judgment, § 41:3

ANALYSIS
See Tests, Analyses and Experiments

ANCIENT DOCUMENTS
Documentary evidence, § 23:10

ANSWER

Objections to evidence, effect of
answer prior to objection, § 33:4

Witness, requirements of answer by,
§ 13:11

ANSWERS TO
INTERROGATORIES

Competency of witnesses omitted
from, § 12:10

APOLOGY STATUTE
Generally, § 29:15

APPARENT AGE
Expert and opinion evidence, § 26:14

APPEARANCE
See Absence or Presence

ARBITRATION
Legal malpractice, § 1:10

ARGUMENTS
Closing. See Closing Arguments

Opening arguments. See Opening
Arguments
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ARGUMENTS—Cont’d
Opening statements. See Opening
Statements
Order of proof. See Order of Proof

ARMED FORCES
See Military

ARREST
Confessions. See Confessions

Search and seizure pursuant to,
§ 31:15

ASSUMPTIONS

Instructions to jury, assumption of
disputed fact, § 38:13

ATTORNEY-CLIENT PRIVILEGE
See Privileged Communications

ATTORNEYS

Generally, § 1:1 et seq.

Absence, confessions, § 30:15

Admitted to practice in Maine, § 1:4

Attorney-client privilege. See
Privileged Communications

Attorneys’ fees, damages, § 36:24

Closing arguments. See Closing
Arguments

Competency of attorney as witness,
§12:8

Conduct. See Conduct of Counsel

Conduct of trial, presence of
attorneys, § 2:2

Confessions, absence of counsel,
§ 30:15

Consultation with attorney, right to,
§ 1:5

Contempt of court, § 5:2

Continuance. See Continuance

Damages, attorneys’ fees, § 36:24

Discipline for improper conduct,
§1:7

Disqualification of counsel, § 1:9

Effective assistance of counsel, right
to, § 1:3

Electronic filing system, § 1:7.60,
1:7.70

Electronic service, § 1:7.50

Examination of witnesses, improper
conduct of counsel, § 13:10

ATTORNEYS—Cont’d
Fees, damages, § 36:24
Improper conduct. See Conduct of
Counsel

Legal malpractice, arbitration of
claims, § 1:10

Need for counsel to be admitted to
practice in Maine, § 1:4

Presence of attorneys, conduct of
trial, § 2:2

Privilege. See Privileged Com-
munications

Right to consult with attorney, § 1:5

Right to counsel, § 1:2, 1:3

Right to effective assistance of
counsel, § 1:3

Withdrawal of counsel, § 1:8

Witness, competency of attorney as,
§12:8

ATTORNEYS’ FEES
Damages, § 36:24
Discipline for improper conduct,
§1:7
AUTHENTICATION
See Documentary Evidence

AUTOMOBILE
Search
Global positioning system, war-
rantless use by government,
§ 31:28.50
Without warrant, generally,
§ 31:18
Tests. See Tests, Analyses and Exper-
iments

BAD REPUTATION
Impeachment of witnesses, § 16:9

BAGS
Search without warrant, § 31:25

BAILMENT CASES
Burden of proof, § 9:10

BEST EVIDENCE RULE
Generally, § 24:1 et seq.

Admission excusing production of
original, § 24:11
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BEST EVIDENCE RULE—Cont’d

Application of, generally, § 24:2 et
seq.
Best secondary evidence. Secondary
evidence, below
Copies in lieu of originals, statutes
permitting, § 24:5
Cure of error, § 24:11
Definition of original document,
§ 24:4
Destruction of original, § 24:7
Distinctions
Documentary evidence, § 23:8
Parol evidence rule, § 24:13
Statute of frauds, § 24:13
Document not in issue, § 24:3
Documentary evidence, authentica-
tion requirements distinguished
from, § 23:8
Excusing production of original by
waiver or admission, § 24:11
Laying foundation for secondary evi-
dence, § 24:6

Loss of original, § 24:7

Nature of secondary evidence permit-

ted, § 24:12
Original, generally, § 24:1 et seq.

Out of state, original located, § 24:10

Parol evidence rule distinguished,
§ 24:13
Possession of original by opponent,
§ 24:8
Secondary evidence
Generally, § 24:12
Laying foundation for, § 24:6
Sufficiency of, § 24:14
Statute of frauds distinguished,
§ 24:13
Statutes permitting copies in lieu of
originals, § 24:5
Sufficiency of secondary evidence,
§ 24:14
Voluminous records, § 24:9

Waiver or admission excusing pro-
duction of original, § 24:11

BEST SECONDARY EVIDENCE

See Best Evidence Rule
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BIAS AND DISCRIMINATION
Impeachment of witnesses, bias,
§ 16:7
Jury selection discrimination, chal-
lenges, § 6:4

BLOOD ALCOHOL CONTENT

Presumption of intoxication from,
§20:18
Tests, § 22:5

BLOOD TESTS
OUI cases, § 22:5
Paternity cases, § 22:3

BREACH OF CONTRACT
See Damages

BREATH TESTS
OUI cases, § 22:5

BRIBERY
Jurors, § 39:4

BRIEFCASE
Search without warrant, § 31:25

BROADCASTING
Witnesses testimony, § 11:13

BURDEN OF GOING FORWARD
See Burden of Proof

BURDEN OF PROOF
Generally, § 9:1 et seq.
Affirmative defenses, civil cases,
§ 9:5
Alibi, § 9:15
Bailment cases, § 9:10
Burden of going forward, generally,
§9:1
Civil cases
Generally, § 9:4
Affirmative defenses, § 9:5
Defendant, burden on, § 9:19
Degrees of proof, § 9:2
Party having burden of proof in,
§9:18
Claims, equitable, § 9:7
Competency of accused, § 9:14
Confessions, determining voluntari-
ness, § 30:5
Constructive trust cases, § 9:8
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BURDEN OF PROOF—Cont’d
Corpus delicti, § 9:13
Criminal cases
Generally, § 9:11
Defendant’s burden, § 9:17
Degrees of proof, § 9:2
Venue, § 9:12
Defenses
Affirmative defenses, civil cases,
§ 9:5
Equitable defenses, § 9:7
Degrees of proof, criminal and civil
cases, § 9:2
Equitable claims and defenses, § 9:7
Fraud and misrepresentation, § 9:9
Going forward, generally, § 9:1
Identity of accused, § 9:16
Misrepresentation, § 9:9
Negative averments, § 9:20
Presumptions. See Presumptions
Prima facie case, § 9:3
Resulting trust cases, § 9:8
Shifting burden of proof, § 9:6
Trust cases, resulting and construc-
tive, § 9:8
Voluntariness of confessions,
determining, § 30:5

BUSINESS AND CONSUMER
DOCKET (BCD)
Conduct of trial, § 2:25

BUSINESSES
Hearsay evidence, business records,
§ 28:6
Search of premises without warrant,
§ 31:26

CAPACITY
Competency. See Competency
Expert and opinion evidence, § 26:10
Impeachment of witnesses, § 16:8

Mental capacity. See Mental Capacity
or Condition
Presumptions concerning capacity of

children, § 20:16

CASTINGS

Real and demonstrative evidence,
§21:12

CAUSATION
Expert and opinion evidence,
testimony to actual cause but not
legal cause, § 26:15

CAUSE, CHALLENGE FOR
Jury selection, § 6:10, 6:15

CAUTIONARY INSTRUCTIONS
TO JURY
Generally, § 38:5
Impeachment of witnesses, § 16:11

CHALLENGES
See Jury Selection

CHANGE
Instructions to jury, § 38:17

CHARACTER OF ACCUSED
Circumstantial evidence, criminal
cases, § 32:7

Confessions, § 30:11

“CHAT LOG” PRINTOUT
Documentary evidence, § 23:12

CHILD ABUSE
Privileged communications, excep-
tions, § 18:5

CHILDREN

Competency of witnesses, § 12:4

Paternity cases, real and demonstra-
tive evidence, § 21:14

Presumptions concerning children,
§ 20:16

Real and demonstrative evidence,
exhibition in paternity cases,
§21:14

Witnesses, competency of, § 12:4

CIRCUMSTANTIAL EVIDENCE
Generally, § 32:1 et seq.
Admissibility, generally, § 32:1
Character of defendant, criminal

cases, § 32:7

Collateral issues, admissibility of
evidence on, § 32:3

Course of dealing, § 32:4

Criminal cases, character of
defendant, § 32:7
Custom, § 32:4
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CIRCUMSTANTIAL EVIDENCE
—Cont’d
Habit, § 32:4
Intent, § 32:6
Knowledge, § 32:6
Motive, § 32:6
Nature of, § 32:1
Other offenses of accused, § 32:2
Plan, § 32:6
Previous accidents, § 32:5
Reputation of defendant, criminal
cases, § 32:7
Telephone conversations, § 32:8
Usage of trade, § 32:4

CIVIL CASES
Burden of proof. See Burden of Proof
Contempt of court, § 5:4

CIVIL CONTEMPT
Generally, § 5:4

CIVIL PROCEDURE
Jury selection, number of peremptory
challenges, § 6:12

CLARITY
Instructions to jury, § 38:10

CLASSES OF OFFENSES
See Criminal Law

CLERGY
Privileged communications, § 18:14

CLERK OF COURT
Competency of witnesses, § 12:7

CLOSING ARGUMENTS

Generally, § 37:1 et seq.

Conduct of counsel, correcting,
§ 37:16

Conduct of opposition, comments on,
§37:11

Correcting improper conduct of
counsel, § 37:16

Court’s control of, § 37:2

Damages, generally, § 37:8 et seq.

Disparaging remarks towards
defendant, other parties, or wit-
nesses, § 37:12

Formula prohibited, § 37:10
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CLOSING ARGUMENTS—Cont’d

General rules governing closing argu-
ments, § 37:5

Golden rule argument, § 37:9

Improper arguments, generally,
§ 37:9 et seq.

Improper conduct of counsel, correct-
ing, § 37:16

Instructions by court, comments on,
§ 37:7

Insurance, remarks about, § 37:13

Jury instructions, comments on,
§ 37:7

Liability insurance, remarks about,
§37:13

Limitations on time or number of
counsel, § 37:3

Necessity of objection to improper
remarks, § 37:15

New matter in closing summation,
§ 37:6

Number of counsel, limitations,
§ 37:3

Objection to improper remarks,
§ 37:15

Opening arguments, right to make,
§37:4

Order of proof, § 8:1

Pain and suffering, § 37:10

Prohibited arguments, generally,
§ 379 et seq.

Right to make, § 37:1, 37:4

Time limitations, § 37:3

Witnesses, disparaging remarks
towards, § 37:12

COLLATERAL AGREEMENTS
Parol evidence rule, § 25:6

COLLATERAL ISSUES
Circumstantial evidence, admissibil-
ity, § 32:3
Examination of witnesses and rele-
vancy of evidence, § 13:3
Impeachment of witnesses, § 16:2

Parol evidence rule, collateral agree-
ments, § 25:6

COLLATERAL SOURCE RULE
Damages, § 36:17



INDEX

COLLECTIVE FACTS RULE
Expert and opinion evidence, § 26:8

COMMUNICATIONS
Juror conduct, § 39:3
Privilege. See Privileged Com-
munications

COMPELLED SURGERY
Search and seizure evidence, § 31:28

COMPENSATION
Witnesses, § 11:9

COMPETENCY

Accused, burden of proof, § 9:14

Burden of proof, competency of
accused, § 9:14

Mental capacity. See Mental Capacity
or Condition

Questions, direct examination of wit-
nesses, § 13:5

Witnesses. See Competency of Wit-
nesses

COMPETENCY OF WITNESSES
Generally, § 12:1 et seq.
Answers to interrogatories, witnesses

omitted from, § 12:10
Attorney as witness, § 12:8
Children, § 12:4
Clerk of court as witness, § 12:7
Competency of judge, § 12:7
Drug use, § 12:9
Felons competent to testify, § 12:2
Husband and wife, § 12:6
Influence of drugs or alcohol, § 12:9
Insane witnesses, § 12:5
Interrogatories, witnesses omitted
from answers to, § 12:10

Intoxication, § 12:9
Judge as witness, § 12:7
Juror as witness, § 12:7
Magistrate as witness, § 12:7
Mentally deficient witnesses, § 12:5
Objections, § 12:3
Spouses, § 12:6
Time for objections, § 12:3

COMPLETE INSTRUMENTS
Parol evidence rule, § 25:3

COMPROMISE OFFERS
Admissions, § 29:12

CONDITION

Confessions, condition of accused,
§ 30:12

CONDITIONAL ADMISSION
Objections to evidence, § 33:4

CONDITIONS PRECEDENT
Parol evidence rule, § 25:5

CONDUCT
Attorneys. See Conduct of Counsel
Criminal trials, judge’s conduct,
§ 4:11
Impeachment of witnesses, prior
inconsistent conduct, § 16:6
Judge’s conduct, criminal trials,
§ 4:11
Jury. See Conduct of Jury

CONDUCT OF COUNSEL
Generally, § 1:6 et seq.
Closing arguments, § 37:11, 37:16
Discipline for improper conduct,
§ 1:7
Examination of witnesses and rele-
vancy of evidence, § 13:10
Improper conduct
Generally, § 13:10
Closing arguments, correcting,
§ 37:16
Discipline for, § 1:7
Examination of witnesses and rele-
vancy of evidence, § 13:10

Legal malpractice, arbitration of
claims, § 1:10

CONDUCT OF JURY
Generally, § 39:1 et seq.
Bribery of jurors, § 39:4
Communications with jurors, § 39:3
Dealings with the jury, § 39:1
During trial, § 39:2
Experiments, unauthorized, § 39:6
Intimidation, § 39:4
Jury room, what’s allowable, § 39:8
Newspaper accounts of trial, § 39:5
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CONDUCT OF JURY—Cont’d

Outside sources of information,
§ 39:6
Reading newspaper accounts of trial,
§ 39:5
Separation of jury during trial, § 39:7
Threats, § 39:4
Views, unauthorized, § 39:6

CONDUCT OF TRIAL

Generally, § 2:1 et seq.

Admissibility of evidence. See
Admissibility of Evidence

Attorneys, presence of, § 2:2

Business and Consumer Docket
(BCD), § 2:25

Conduct of parties, § 2:3

Control of proceedings

By pretrial order, § 2:19
By stipulation, § 2:20

Counsel, presence of, § 2:2

Court’s own motion, exclusion of
improper evidence on, § 2:16

Court’s witnesses, § 2:18

Demeanor of judge, § 2:7

Duty to preserve order, § 2:8

Effect of improper ruling on admis-
sibility, § 2:14

Electronic sound recording, § 2:22

Evidence. See Evidence

Examination of witnesses. See Exam-
ination of Witnesses and Rele-
vancy of Evidence

Exclusion of improper evidence on
court’s own motion, § 2:16

Exclusion of public, § 2:9

Expedited track, placement on,
§ 2:24

Foreign states, law applicable to
cases arising outside of Maine,
§2:21

General conduct of judge, § 2:6

Improper evidence, exclusion on
court’s own motion, § 2:16

Improper ruling on admissibility,
effect of, § 2:14

Judges. See Judges

Limitations on number of witnesses,
§2:12

Index-8

TriaL HaNDBOOK FOR MAINE LAWYERS

CONDUCT OF TRIAL—Cont’d

Motions, exclusion of improper evi-
dence on court’s own motion,
§ 2:16

Order in court, duty to preserve, § 2:8

Parties. See Parties

Presence of parties and counsel, § 2:2

Pretrial order, control of proceedings
by, § 2:19

Public, exclusion of, § 2:9

Publicity before and during trial,
§2:10

Questioning of witnesses by judge,
§ 2:17

Recusal of judges, inability to
proceed, § 2:5

Restricting use of admitted evidence,
§ 2:15

Ruling on admissibility of evidence,
§ 2:13,2:14

Statement of evidence in lieu of
transcript, § 2:22.5

Statements by judge, § 2:7

Stipulation, control of proceedings
by, § 2:20

Testimony. Witnesses, below

Trier of facts, judge as, § 2:23

Witnesses. See Witnesses

CONFESSIONS

Generally, § 30:1 et seq.
Absence of counsel, § 30:15
Admissibility, generally, § 30:2
Age of accused, § 30:11

Arrest

Confessions made while under,
generally, § 30:13

Confessions while under, gener-
ally, § 30:13
Illegal, confession following,
§ 30:14
Artifice or deception, § 30:9
Attorney, absence of, § 30:15
Benefit, use of hope of, § 30:10

Burden of proof in determining
voluntariness, § 30:5

Character of accused, § 30:11
Condition of accused, § 30:12
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CONFESSIONS—Cont’d
Constitutional rights, protection in
obtaining, § 30:3
Corroboration of confession, § 30:20
Counsel, absence of, § 30:15
Court’s determination of admissibil-
ity of confession, § 30:26
Custodial interrogation and the
Miranda warning, § 30:17
Custody, confessions made while in
custody, generally, § 30:13
Deception, § 30:9
Drugged or intoxicated condition,
§ 30:12
Drugs, § 30:8
Education of accused, § 30:11
Entire confession, use of, § 30:24
Exculpation of accused, others’
confessions and, § 30:23
Fellow prisoners, incriminating state-
ments to, § 30:16
Force, § 30:6
Hope of benefit or reward, use of,
§ 30:10
Illegal arrest or illegal search, confes-
sion following, § 30:14
Illegally obtained confession to used
to impeach defendant, § 30:25
Immunity, use of promise of, § 30:10
Impeachment of defendant, illegally
obtained confession used for,
§ 30:25
Incriminating statements to fellow
prisoners, § 30:16
Inculpation of accused, others’
confessions and, § 30:22
Interrogation and the Miranda warn-
ing, § 30:17
Intoxicated condition, § 30:12
Joint trial of defendants, § 30:22.50
Leniency, use of promise of, § 30:10
Mental condition of accused, § 30:11
Miranda warning
Application of, § 30:19
Custodial interrogation and,
§ 30:17
Waiver of rights, § 30:18
More than one confession by
accused, § 30:21

CONFESSIONS—Cont’d

Motion to suppress, § 30:26

Nature of confessions, generally,
§ 30:1

Others’ confessions, § 30:22, 30:23

Promise of immunity or leniency, use
of, § 30:10

Protection of constitutional rights in
obtaining, § 30:3

Requirements for admissibility, gen-
erally, § 30:2

Reward, use of hope of, § 30:10

Search, illegal, confession following,
§30:14

Several confessions by accused,
§ 30:21

Suppression, motion for, § 30:26

Threats, § 30:7

Use of artifice or deception, § 30:9

Use of drugs, § 30:8

Use of entire confession, § 30:24

Use of force, § 30:6

Use of hope of benefit or reward,
promise of immunity or
leniency, § 30:10

Use of threats, § 30:7
Voluntariness
Generally, § 30:4

Burden of proof in determining,
§ 30:5
Waiver of Miranda rights, § 30:18

CONFIDENTIAL
COMMUNICATIONS

See Privileged Communications

CONFLICTING ISSUES

Continuance, conflict in schedule of
attorney, § 3:4

Instructions to jury, § 38:12
Presumptions, § 20:6

CONSENT
See Search and Seizure Evidence

CONSEQUENTIAL DAMAGES
Contract cases, § 36:19

CONSIDERATION
Parol evidence rule, § 25:7
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CONSTITUTIONAL RIGHTS
Confessions, protection in obtaining,
§ 30:3

CONSTRUCTION AND
INTERPRETATION
Proof of facts, construction of stipu-
lations, § 10:5
Verdict, § 40:6

CONSTRUCTIVE TRUST CASES
Burden of proof, § 9:8

CONTAINERS
Search without warrant, § 31:25

CONTEMPORANEOUS
OBJECTIONS
Instructions to jury, § 38:16

CONTEMPT OF COURT
Generally, § 5:1 et seq.
Attorney, § 5:2
Civil contempt, § 5:4
Criminal contempt, § 5:4
Defenses to contempt charge, § 5:3
Power of court to punish for
contempt, § 5:1
Punishment, § 5:1

CONTINGENT DAMAGES
Generally, § 36:6

CONTINUANCE
Absence
Attorney, § 3:4
Party, § 3:5
Witness, § 3:3
Amendment of pleadings or charge,
§3:7
Attorneys
Illness, absence, or conflict in
schedule, § 3:4
Substitution of, § 3:8
Charge, amendment of, § 3:7
Conflict in schedule of attorney, § 3:4
Due diligence, § 3:8
Illness of attorney, § 3:4
Investigations, § 3:8
Medical testing, § 3:8
Military orders, § 3:6
Motions for, generally, § 3:2 et seq.
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CONTINUANCE—Cont’d
Newly discovered evidence, § 3:8
Party absent, § 3:5
Pleadings, amendment of, § 3:7
Procedure for requesting, § 3:2
Requesting, § 3:2
Schedule conflict of attorney, § 3:4
Substitution of counsel, § 3:8
Time for requesting, § 3:2
Witness absent, § 3:3
Witness’ failure to attend, § 11:4

CONTINUANCE OF CONDITION
Presumption of continuance of condi-
tion or fact, § 20:19

CONTRACTS AND AGREEMENTS
See Damages

CONTROL OF PROCEEDINGS
See Conduct of Trial

CONVICTION OF CRIME
Competency of witnesses, § 12:2
Impeachment of witnesses, § 16:10
Witnesses, § 11:2, 12:2, 16:10

COPIES
Best evidence rule, statutes permit-
ting copies in lieu of originals,
§ 24:5
CORPORATE DOCUMENTS
Documentary evidence, § 23:11

CORPUS DELICTI
Burden of proof, § 9:13

CORRECTIONS
Closing arguments, improper conduct
of counsel, § 37:16
CORRESPONDENCE
Documentary evidence, § 23:9

CORROBORATION
Confessions, § 30:20
Dead Man’s Statute, § 17:2

COSTS
Damages, attorneys’ fees, § 36:24
Judgment, allowance of, § 41:5



INDEX

COUNSEL
See Attorneys

COUNSELORS
Privileged communications, § 18:15

COURSE OF DEALING
Circumstantial evidence, § 32:4

COURT PAPERS AND RECORDS
Documentary evidence, § 23:6
Identity theft, remedies, § 4:15

COURT’S OWN MOTION
Exclusion of improper evidence,
§2:16

COURT’S WITNESSES
Conduct of trial, § 2:18

CRIMINAL CONTEMPT
Generally, § 5:4

CRIMINAL CONVICTIONS
Witnesses, § 11:2, 16:10

CRIMINAL LAW

Generally, § 4:1 et seq.

Advice of counsel as defense,
§ 4:10.70

Burden of proof. See Burden of Proof

Circumstantial evidence, character of
defendant, § 32:7

Classes of offenses, generally, § 4:1

Conduct of judge and prosecution,
§4:11

Contempt of court, § 5:4

Criminal procedure, generally, § 4:1

Defense of others or property, § 4:10

Defenses. See Defenses

Double jeopardy, § 4:3

Drugged condition as defense, § 4:9

Duress as defense, § 4:10.60

Entrapment as defense, § 4:7

Filing agreement between prosecutor
and criminal defendant, § 4:4.50

Guilty pleas, § 4:4

Identity theft, § 4:15
Insanity as defense, § 4:8
Intoxication as defense, § 4:9
Jeopardy, § 4:3

Judges’ conduct, § 4:11

CRIMINAL LAW—Cont’d
Jury selection, number of peremptory
challenges, § 6:12
Mental abnormality as defense,
§ 4:8.50
Mistake of fact, § 4:10.50
Perjury, judgment obtained by, § 41:8
Physical restraint of defendant during
trial, § 4:5
Preliminary hearings, § 4:2
Preservation of evidence, § 4:14
Privileged communications,
§ 18:12.50, 18:16
Property defense, § 4:10
Reputation of defendant,
circumstantial evidence, § 32:7
Restitution, § 4:16
Restraint of defendant during trial,
§ 4:5
Right to confront witnesses, § 4:12
Self-defense, § 4:10
Speedy trial, § 4:13
Witnesses, § 4:12, 41:8

CRIMINAL PROCEDURE
See Criminal Law

CROSS-EXAMINATION

Generally, § 14:1 et seq.

Accuracy of witness, testing, § 14:6

Additional matters proper, § 14:4

Denial of right to cross-examination,
§ 14:8

Effect of denial of right to cross-ex-
amination, § 14:8

Form of questions, § 14:3

Knowledge and accuracy of witness,
testing, § 14:6

Manner of conducting, § 14:5

Recalling witness for further cross-
examination, § 14:7

Recross-examination, § 15:5

Right to cross-examine witnesses,
generally, § 14:1

Right to recall witness for further
cross-examination, § 14:7

Scope, § 14:2
Testing witness’ knowledge and
accuracy, § 14:6
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CURE OF ERROR
Best evidence rule, § 24:11

CUSTODY
See Confessions

CUSTOM
Circumstantial evidence, § 32:4

DAMAGE TO PROPERTY
See Property Damage

DAMAGES
Generally, § 36:1 et seq.
Attorneys’ fees, § 36:24
Breach of contract. Contract cases,
below

Closing arguments. See Closing
Arguments
Collateral source rule, § 36:17
Consequential damages, contract
cases, § 36:19
Contingent damages, § 36:6
Contract cases
Breach of contract cases, generally,
§ 36:18
Direct and consequential damages,
§ 36:19
Lost profits, § 36:20
Damnum absque injuria, § 36:2
Direct damages, contract cases,
§ 36:19
Disability, § 36:15
Disfigurement, § 36:13
Duty to mitigate damages, § 36:7
Earning capacity, impaired, § 36:15
Earnings, lost, § 36:10
Emotional distress, § 36:14
Excessive damages, § 36:16
Exemplary damages, § 36:8
Expert and opinion evidence, non-
expert opinion permitted,
§26:11
Feeling, injury to, § 36:14
Future medical expenses, § 36:11
General damages, tort cases, § 36:4
Humiliation, § 36:14
Impaired earning capacity, § 36:15
Inadequate damages, § 36:16
Injury to feeling, § 36:14
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DAMAGES—Cont’d

Interest, § 36:25

Liquidated damages and penalties,
§ 36:21

Lost earnings, § 36:10

Lost profits, contract cases, § 36:20

Medical expenses, past and future,
§ 36:11

Mental anguish, § 36:14

Mitigation of damages, duty for,
§ 36:7

Nominal damages, § 36:3

Pain and suffering, § 36:12

Past and future medical expenses,
§ 36:11

Penalties, liquidated damages and,
§ 36:21

Permanent injury, § 36:15

Personal injury cases, generally,
§ 36:9

Property damage. See Property Dam-
age

Proximate damages, tort cases, § 36:5

Punitive damages, § 36:8

Remote damages, § 36:5, 36:6

Special damages, tort cases, § 36:4

Speculative damages, § 36:6

Tort cases

General and special damages,
§ 36:4
Proximate and remote damages,
§ 36:5
Uncertain damages, § 36:6

DAMNUM ABSQUE INJURIA
Damages, § 36:2

DEAD MAN'’S STATUTE
Generally, § 17:1 et seq.
Applicability, generally, § 17:1

Corroboration, what constitutes,
§17:2

DEAF PERSONS
Privileged communications with
interpreter, § 18:16
DEATH

Presumption of death after five years
absence, § 20:10
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DEATH OF PERSON

Judgment previously entered, death
before expiration of appeal,
§ 41:1

DECEPTION
See Fraud

DEFAULT JUDGMENT
Motions, § 3:12

DEFENSE OF OTHERS OR
PROPERTY

Generally, § 4:10

DEFENSES
Generally, § 4:6 et seq.

Advice of counsel as defense,
§ 4:10.70
Burden of proof. See Burden of Proof
Contempt of court, § 5:3
Criminal trials, generally, § 4:6 et
seq.
Drugged condition as defense, § 4:9
Duress, § 4:10.60
Entrapment as defense, § 4:7
Insanity, § 4:8

Intoxication or drugged condition as
defense, § 4:9

Mental abnormality as defense,
§ 4:8.50

Property, defense of, § 4:10
Self-defense, § 4:10

DEGREES OF PROOF

Burden of proof, criminal and civil
cases, § 9:2

DELIVERY

Presumption of delivery, § 20:14,
20:15

DEMEANOR
Judge, conduct of trial, § 2:7

DEMONSTRATIVE EVIDENCE

See Real and Demonstrative Evi-
dence

DESCRIPTION
See Search and Seizure Evidence

DESTRUCTION OF EVIDENCE
Presumptions arising from, § 20:12

DIAGRAMS

Real and demonstrative evidence,
§ 21:11

DIRECT DAMAGES
Contract cases, § 36:19

DIRECT EXAMINATION OF
WITNESSES

See Examination of Witnesses and
Relevancy of Evidence

DIRECTED VERDICT
Generally, § 35:1

DISABILITY
Damages, § 36:15
Expert and opinion evidence, non-
expert opinion permitted,
§26:12
DISCLOSURE

Mistrial, disclosure of liability insur-
ance, § 34:3

DISCOVERY
Attorney-client privilege, § 18:8

DISCRIMINATION
See Bias and Discrimination

DISFIGUREMENT
Damages, § 36:13

DISMISSAL
Involuntary dismissal, § 3:11
Motions for, generally, § 3:9 et seq.
Nolle prosequi, § 3:10
Nonsuit and voluntary, § 3:9

DISPARAGING REMARKS
Closing arguments, § 37:12

DISPLAYS

Real and demonstrative evidence,
§21:11

DISPUTED FACTS

Instructions to jury, assumption of,
§ 38:13
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DISTANCE
Expert and opinion evidence, § 26:9

DISTINCTIONS
Admissions, § 29:2
Authentication requirements, § 23:8

Best evidence. See Best Evidence
Rule

Demonstrative evidence, § 21:1

Documentary evidence, § 23:8

Endorsement of judgment, § 41:2

Entry of judgment, § 41:2

Facts, § 26:2

Hearsay exceptions, § 29:2

Hearsay rules, § 23:8

Impeachment of witnesses, § 16:3

Judgments, § 41:2

Opinions, § 26:2

Parol evidence rule, § 24:13

Prior inconsistent statements, § 29:2

Real and demonstrative evidence,
§ 21:1

Rendition of judgment, § 41:2

Statute of frauds, § 24:13

Substantive evidence, § 16:3

DOCTRINE OF FRUIT OF
POISONOUS TREE

Search and seizure evidence, § 31:4

DOCTRINE OF OPEN FIELDS
Search and seizure evidence, § 31:5

DOCUMENTARY EVIDENCE

Generally, § 23:1 et seq.

Age of documents, § 23:10

Ancient documents, § 23:10

Authentication, generally, § 23:3 et
seq.

Best evidence rules, authentication
requirements distinguished
from, § 23:8

“Chat log” printout, § 23:12

Corporate documents, § 23:11

Correspondence, § 23:9

Court papers and records, § 23:6

Distinction of authentication require-
ments from best evidence,
hearsay and other rules, § 23:8

Excuse of authentication, § 23:3
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DOCUMENTARY EVIDENCE
—Cont’d
Filed documents, § 23:6
Hearsay evidence rules, authentica-
tion requirements distinguished
from, § 23:8
Jailhouse phone call, recording of,
§ 23:13
Letters, § 23:9
Notices, § 23:9
Ordinances, § 23:5
Procedure in offering and admitting,
generally, § 23:2
Public documents and records,
§ 23:4,23:7
Recorded documents, § 23:6
Statutes, § 23:5

DOCUMENTS
See Records and Documents

DOGS
Search and seizure evidence, used to
sniff narcotics, § 31:27
DOUBLE HEARSAY
Generally, § 28:5

DOUBLE JEOPARDY
Generally, § 4:3

DRAWINGS
Real and demonstrative evidence,
§ 21:11
DRUGS AND DRUG USE
Analyses, OUI cases, § 22:4
Competency of witnesses, § 12:9
Confessions. See Confessions

DRUNKENNESS
See Intoxication

DUE DILIGENCE
Continuance, § 3:8

DUPLICATES
Best evidence rule, statutes permit-
ting copies in lieu of originals,
§ 24:5
DURESS
Defense of, § 4:10.60
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DURESS—Cont’d
Parol evidence rule, § 25:5

DYING DECLARATIONS
Hearsay evidence, § 28:11

EARNING CAPACITY
Damages, impaired earning capacity,
§ 36:15
EARNINGS
Damages, lost earnings, § 36:10

EDUCATION

Confessions, education of accused,
§ 30:11

ELECTRONIC FILING SYSTEM
Generally, § 1:7.50 to 1:7.70
Electronic case file, § 1:7.60

Service of electronic documents,
§1:7.70

ELECTRONIC SERVICE
Attorney’s role, § 1:7.50

ELECTRONIC SOUND
RECORDING
Trial, § 2:22

EMOTIONAL DISTRESS
Damages, § 36:14

EMPHASIS
Instructions to jury, undue or
improper emphasis, § 38:11
EMPLOYEES
Admissions, § 29:5

ENDORSEMENT OF JUDGMENT
Generally, § 41:2

ENFORCEMENT

Proof of facts, enforcement of stipu-
lations, § 10:5

ENTRAPMENT
Defense, § 4:7

ENTRY OF JUDGMENT
Generally, § 41:2

EQUITABLE CLAIMS AND
DEFENSES

Burden of proof, § 9:7

EQUITABLE CLAIMS AND
DEFENSES—Cont’d
Parol evidence rule, § 25:5

ESCAPE
Admissions, § 29:6

ETHNIC DISCRIMINATION
Jury selection, challenges, § 6:4

EVIDENCE

Admissibility. See Admissibility of
Evidence

Admissions. See Admissions

Best evidence rule. See Best Evi-
dence Rule

Burden of proof. See Burden of Proof

Circumstantial. See Circumstantial
Evidence

Collateral facts, examination of wit-
nesses and relevancy of evi-
dence, § 13:3

Competency of witnesses. See
Competency of Witnesses

Continuance, newly discovered evi-
dence, § 3:8

Court’s own motion for exclusion of
improper evidence, § 2:16

Cross-examination. See Cross-Exam-
ination

Dead Man’s Statute. See Dead Man’s
Statute

Documentary evidence. See
Documentary Evidence

Examination. See Examination of
Witnesses and Relevancy of
Evidence

Exclusion of improper evidence on
court’s own motion, § 2:16

Experts. See Expert and Opinion Evi-
dence

Hearsay. See Hearsay Evidence

Impeachment. See Impeachment of
Witnesses

Improper evidence. See Improper
Evidence

Instructions to jury, lack of evidence
supporting instruction, § 38:8

Motion of court for exclusion of
improper evidence, § 2:16

Index-15



EVIDENCE—Cont’d

Newly discovered evidence, continu-
ance, § 3:8

Objections. See Objections to Evi-
dence

Order of proof. See Order of Proof

Parol evidence. See Parol Evidence
Rule

Preservation of criminal evidence,
§4:14

Presumptions. See Presumptions

Production of documents. See Best
Evidence Rule

Proof of facts. See Proof of Facts

Real and demonstrative evidence. See
Real and Demonstrative Evi-
dence

Relevancy of evidence. See Examina-
tion of Witnesses and Relevancy
of Evidence

Search and seizure. See Search and
Seizure Evidence

Secondary evidence. See Best Evi-
dence Rule

Suppression. See Suppression of Evi-
dence

Tests. See Tests, Analyses and Exper-
iments

Transcript, statement of evidence in
lieu of, § 2:22.5

Verdict, impeachment of verdict by
evidence of jurors, § 40:8

View. See View

Witnesses. See Witnesses

EXAMINATION OF WITNESSES

AND RELEVANCY OF
EVIDENCE
Generally, § 13:1 et seq.
Adverse party or person, calling as
witness, § 13:9
Answer by witness, requirements of,
§ 13:11
Attorneys, improper conduct of
counsel, § 13:10
Collateral facts, § 13:3
Competency of questions asked on
direct examination, § 13:5

Conduct of counsel, improper,
§ 13:10
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EXAMINATION OF WITNESSES

AND RELEVANCY OF
EVIDENCE—Cont’d
Conduct of trial, judge’s control,

§ 2:11
Content of questions on direct exami-

nation, § 13:6
Cross-examination. See Cross-Exam-

ination
Direct examination

Competency of questions asked on,
§ 13:5

Form and content of questions on,
§ 13:6

Leading questions on, § 13:7

Redirect. See Redirect Examina-
tion

Extent of privilege against self-in-

crimination, § 13:14
Firsthand knowledge of witness,

§13:12
Form and content of questions on

direct examination, § 13:6
Improper conduct of counsel, § 13:10
Incrimination of witness. Self-incrim-

ination, below
Inspection of person of accused or

witness, § 13:17
Judge’s control of examination of

witnesses, § 2:11
Knowledge of witness, firsthand,

§13:12
Leading questions on direct examina-

tion, § 13:7
Privilege against self-incrimination,

§ 13:14-13:15
Recross-examination, § 15:5
Redirect. See Redirect Examination
Refreshing witness’ memory, § 13:8
Relevancy of evidence, generally,

§ 13:2
Requirements of witness’ answer,

§ 13:11
Res inter alios acta, § 13:4
Self-incrimination of witness

Generally, § 13:13, 13:14
Extent of privilege against, § 13:14
Waiver of privilege against,

§ 13:16
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EXAMINATION OF WITNESSES
AND RELEVANCY OF
EVIDENCE—Cont’d

Self-incrimination of witness
—Cont’d
Who may invoke privilege against,
§13:15
Waiver of privilege against self-in-
crimination, § 13:16

EXCEPTIONS
See Exemptions and Exceptions

EXCESSIVE DAMAGES
Generally, § 36:16

EXCITED UTTERANCES
Hearsay evidence, § 28:8

EXCLUSION OF EVIDENCE

Conduct of trial, exclusion of
improper evidence on court’s
own motion, § 2:16

Witnesses, exclusion of, § 11:10

EXCLUSION OF PUBLIC FROM
TRIAL

Generally, § 2:9

EXCLUSIONARY RULE

Search and seizure evidence, excep-
tions to, § 31:2

EXCULPATION

Confessions, others’ confessions and
exculpation of accused, § 30:23

EXCUSE

Documentary evidence, excuse of
authentication, § 23:3

EXEMPLARY DAMAGES
Generally, § 36:8

EXEMPTIONS AND EXCEPTIONS

Hearsay. See Hearsay Evidence

Jury service exemptions, § 6:13

Objections to evidence, § 33:8

Privilege. See Privileged Com-
munications

Search and Seizure. See Search and
Seizure Evidence

EXIGENT CIRCUMSTANCES
Search and seizure evidence, § 31:22

EXPEDITED TRACK
Placement of case on, § 2:24

EXPERIMENTS
See Tests, Analyses and Experiments

EXPERT AND OPINION
EVIDENCE

Generally, § 26:1 et seq.

Actual cause, testimony to, § 26:15

Admissions, § 29:3

Age, non-expert opinion prohibited,
§ 26:14

Apparent age, non-expert opinion
prohibited, § 26:14

Basis for expert’s opinion, § 26:19

Capacity, § 26:10

Causation, testimony to actual cause
but not legal cause, § 26:15

Collective facts rule, § 26:8

Damages, non-expert opinion permit-
ted, § 26:11

Definition of expert, § 26:18

Disability, non-expert opinion
permitted, § 26:12

Distance, § 26:9

Distinction of facts from opinions,
§ 26:2

Drunkenness, non-expert opinion
permitted, § 26:13

Facts distinguished from opinions,
§ 26:2

Guilt, opinions concerning
prohibited, § 26:6

Handwriting, § 26:16, 26:21

Hypothetical questions, § 26:20

Impaired driving, non-expert opinion
permitted, § 26:13

Intoxicated condition, non-expert
opinion permitted, § 26:13

Legal cause, testimony to, § 26:15

Legal issues, opinions concerning,
§26:4

Mental capacity, § 26:10

Mental state, § 26:10

Negligence, opinions concerning
prohibited, § 26:5
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EXPERT AND OPINION
EVIDENCE—Cont’d
Non-expert opinion, generally, § 26:7
Pain, § 26:10
Permission of expert and non-expert
opinion is, § 26:3
Requirement that witnesses testify as
to facts, § 26:1
Sanity, § 26:10
Speed, § 22:2,26:9
Tests. See Tests, Analyses and Exper-
iments

Time, § 26:9
Ultimate issue, opinions concerning,
§26:4
Value, non-expert opinion permitted,
§ 26:11
EXPLANATION OF TESTIMONY
Redirect examination, § 15:3

FACTS
Evidence. See Evidence
Mistake of fact, § 4:10.50
Presumption of continuance of,
§ 20:19
Proof of facts. See Proof of Facts

FAMILY BIBLE
Hearsay evidence, § 28:12

FAMILY OR HOUSEHOLD
MEMBER STATUS

Presumptions, § 20:17

FELLOW PRISONERS

Confessions, incriminating state-
ments to fellow prisoners,
§ 30:16

FELONS
Competency of witnesses, § 12:2
Conviction. See Conviction of Crime

FILED DOCUMENTS
Documentary evidence, § 23:6

FILING AGREEMENT

Criminal charge, agreement to file,
§ 4:4.50

FINAL JUDGMENT RULE
Generally, § 41:7
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FLIGHT
Admissions, § 29:6

FORCE
Confessions, use of force, § 30:6

FOREIGN STATES
Best evidence rule, original located
out of state, § 24:10
Statutes applicable to cases arising
outside of Maine, § 2:21
Witnesses from out of state, § 11:3

FORMAL EXCEPTIONS
Objections to evidence, § 33:8

FORMULAS
Closing arguments, prohibitions,
§ 37:10

FRAUD
Burden of proof, § 9:9
Confessions, § 30:9
Parol evidence rule, § 25:5

Privileged communications, crime-
fraud exception, § 18:12.50

FRISK SEARCHES
Generally, § 31:16

FRUIT OF POISONOUS TREE
DOCTRINE

Search and seizure evidence, § 31:4

FUTURE MEDICAL EXPENSES
Damages, § 36:11

GENERAL DAMAGES
Tort cases, § 36:4

GEOGRAPHICAL FACTS
Judicial notice, § 19:4

GIFTS
Presumptions about, § 20:20

GLOBAL POSITIONING SYSTEM

Search and seizure evidence,
§ 31:28.50

GOING FORWARD
See Burden of Proof

GOLDEN RULE ARGUMENT
Closing arguments, § 37:9
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GOOD FAITH EXCEPTION
Search and seizure evidence, § 31:13

GPS
Search and seizure evidence,
§ 31:28.50

GUILT
Expert and opinion evidence,

opinions concerning prohibited,
§ 26:6

GUILTY PLEAS
Generally, § 29:13
Criminal trials, § 4:4

HABIT
Circumstantial evidence, § 32:4

HANDWRITING

Expert and opinion evidence,
§ 26:16, 26:21

HARASSMENT
Witnesses, § 11:6

HEALTH CARE
PROFESSIONAL-PATIENT
PRIVILEGE

Generally, § 18:13

HEARSAY EVIDENCE

Generally, § 28:1 et seq.

Admissibility, § 28:3

Admissions, distinction from hearsay
exceptions, § 29:2

Authentication requirements
distinguished from, § 23:8

Business records, § 28:6

Definition, § 28:1

Distinction from documentary evi-
dence authentication, § 23:8

Documentary evidence authentication
requirements distinguished
from, § 23:8

Double hearsay, § 28:5

Dying declarations, § 28:11

Exceptions

Generally, § 28:4
Admissions, distinction from
hearsay exceptions, § 29:2
Excited utterances, § 28:8

HEARSAY EVIDENCE—Cont’d

Family bible, § 28:12
Interest, statements against, § 28:13
“Last words,” § 28:11
Medical diagnosis or treatment, state-

ments made for, § 28:9.50
Mental state, § 28:9
Out-of-court statements, § 28:2
Past recollection recorded, § 28:10
Pedigree, § 28:12
Physical state, § 28:9
Public records, § 28:6.50
Recollections recorded, § 28:10
Recordation of past recollection,

§ 28:10
Records, business, § 28:6
Relation to other rules, § 28:5
Res gestae, generally, § 28:7
Search and seizure evidence, § 31:11
Self-serving statements, § 28:5
“Shopbook rule,” § 28:6
Statements against interest, § 28:13

Writings which are not hearsay,
§ 28:2

HOT PURSUIT
Search and seizure evidence, § 31:22

HUMILIATION
Damages, § 36:14

HUNG JURY
Mistrial, § 34:4

HUSBAND AND WIFE

Admissions, § 29:14

Competency of witnesses, § 12:6

Presumption of validity of marriage,
§20:11

Privileged communications, § 18:2 et
seq.

Validity of marriage, presumption of,
§20:11

HYPNOSIS
Admissibility of evidence, § 22:7

HYPOTHETICAL QUESTIONS
Expert and opinion evidence, § 26:20
Jury selection, § 6:7

Index-19



IDENTITY OF ACCUSED
Burden of proof, § 9:16

IDENTITY THEFT
Criminal proceedings, remedies,
§ 4:15

ILLEGAL ARREST
Confession following, § 30:14

ILLEGAL SEARCHES AND
SEIZURES
Confession following, § 30:14
Prohibition against, § 31:1

ILLEGALLY OBTAINED
EVIDENCE

See Search and Seizure Evidence

ILLNESS OF ATTORNEY
Continuance, § 3:4

IMMUNITY

Confessions, use of promise of
immunity, § 30:10

IMPAIRED EARNING CAPACITY
Damages, § 36:15

IMPEACHMENT OF DEFENDANT

Confessions, illegally obtained
confession used for, § 30:25

Search and seizure evidence, illegally
obtained, § 31:29

IMPEACHMENT OF VERDICT
Evidence of jurors, § 40:8

IMPEACHMENT OF WITNESSES

Generally, § 16:1 et seq.
Bad reputation for truthfulness,

§ 16:9
Bias, § 16:7
Capacity, § 16:8
Cautionary instructions, § 16:11
Collateral issues, § 16:2
Conduct, prior inconsistent, § 16:6
Conviction of crime, § 16:10
Criminal conviction, § 16:10
Distinction from substantive evi-

dence, impeachment evidence,
§16:3
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IMPEACHMENT OF WITNESSES
—Cont’d
Instructions to jury, cautionary,
§ 16:11
Laying foundation for, § 16:4
Own witness, § 16:12
Prior inconsistencies
Conduct, § 16:6
Statements or writings, § 16:5
Rehabilitation of impeached witness,
§ 16:13
Reputation for truthfulness, § 16:9
Statements, prior inconsistent, § 16:5
Substantive evidence, impeachment
evidence distinction from,
§ 16:3
Truthfulness, bad reputation for,
§16:9
Writings, prior inconsistent, § 16:5

IMPROPER ARGUMENTS
See Closing Arguments

IMPROPER CONDUCT OF
COUNSEL
See Conduct of Counsel

IMPROPER EMPHASIS
Instructions to jury, § 38:11

IMPROPER EVIDENCE
Exclusion on court’s own motion,
§ 2:16
Objections to evidence, § 33:1

IMPROPER RULING
Admissibility, effect of improper rul-
ing on, § 2:14
IN LIMINE MOTION
Generally, § 33:10

INACCURATE OR INCORRECT
INSTRUCTIONS
Generally, § 38:10

INADEQUATE DAMAGES
Generally, § 36:16

INCOMPLETE MATTERS
Instructions to jury, § 38:10

Parol evidence rule, incomplete
instruments, § 25:3
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INCONSISTENCY
Criminal verdicts, § 40:11
Instructions to jury, § 38:12

INCRIMINATION
Confessions, incriminating state-
ments, § 30:16
Self-incrimination. See Examination
of Witnesses and Relevancy of
Evidence

INCULPATION

Confessions, others’ confessions and
inculpation of accused, § 30:22

INDIVIDUALS
Presumptions about, § 20:17

INFERENCE UPON INFERENCE
Generally, § 20:7

INFERENCES
See Presumptions

INFLUENCING
Witnesses, § 11:6

INFORMANT

Search and seizure evidence, warrant
based upon, § 31:11

INJURY TO FEELING
Damages, § 36:14

INSANITY
Defense, § 4:8
Mental abnormality as defense,
§ 4:8.50
Mental capacity. See Mental Capacity
or Condition,

INSANITY DEFENSE
Generally, § 4:8

Mental abnormality as defense,
§ 4:8.50

INSPECTION OF PERSON

Examination of witnesses and rele-
vancy of evidence, § 13:17

INSTRUCTIONS TO JURY
Generally, § 38:1 et seq.
Abstract instructions, § 38:8
Allen charge, § 38:19

INSTRUCTIONS TO JURY—Cont’d
Amount sued for, reference to,
§ 38:15
Assumption of disputed fact, § 38:13
Cautionary instructions, § 38:5
Clarity of instruction, § 38:10
Closing arguments, comments on
instructions, § 37:7
Conflicting instructions, § 38:12
Contemporaneous objection, neces-
sity of, § 38:16
Disputed fact, assumption of, § 38:13
Duty of court to instruct, § 38:2
Each party entitled to instructions on
own theory of case, § 38:6
Emphasis, undue or improper,
§ 38:11
Evidence supporting instruction, lack
of, § 38:8
Grounds for counsel to object or
court to refuse instruction, in
general, § 38:7
Impeachment of witnesses, caution-
ary instructions, § 16:11
Improper emphasis, § 38:11
Incomplete, inaccurate, unclear, or
otherwise incorrect instruction,
§ 38:10
Inconsistent instructions, § 38:12
Invasion of jury’s role by assuming
existence of disputed fact,
§ 38:13
Lack of evidence supporting instruc-
tion, § 38:8
Manner of requesting instructions,
§ 38:3
Model jury instructions, § 38:4
Modification of requested instruc-
tions, § 38:17
Necessity of contemporaneous objec-
tion, § 38:16
Objections
Evidence, instruction to disregard,
§ 33:5
Grounds, generally, § 38:7
Necessity of contemporaneous
objection, § 38:16
Order of instructions, § 38:18
Power of court to instruct, § 38:2
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INSTRUCTIONS TO JURY—Cont’d
Presumptions, § 20:5
Previously given instruction, § 38:9
Published opinion, quoting from,
§ 38:14
Quoting from statute or published
opinion, § 38:14
Reference to amount sued for,
§ 38:15
Refusal of instructions by court,
§ 38:7
Requesting instructions, time and
manner of, § 38:3
Statute, quoting from, § 38:14
Time for requesting instructions,
§ 38:3
Unclear instruction, § 38:10
Undue or improper emphasis, § 38:11

INSURANCE

Closing arguments, remarks about,
§ 37:13

Jury selection, questioning regarding,
§ 6:9
INTENT
Circumstantial evidence, § 32:6

Presumptions about intentions,
§ 20:17

INTEREST IN MATTER
Admissions by interested persons,
§29:14
Hearsay evidence, statements against
interest, § 28:13

INTEREST ON MONEY
Damages, § 36:25
Judgment, § 41:4

INTERPRETERS
Privileged communications, § 18:16
Witnesses, use of, § 11:12

INTERROGATION

Confessions and Miranda warnings,
§ 30:17

INTERROGATORIES

Competency of witnesses omitted
from answers to, § 12:10
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INTERVIEWS
Witnesses, right to interview, § 11:7

INTIMIDATION
Jury conduct, § 39:4

INTOXICATION

Blood and breath tests in OUI cases,
§ 22:5

Competency of witnesses, § 12:9

Confessions, § 30:12

Defense, § 4:9

Expert and opinion evidence, non-
expert opinion permitted,
§26:13

Presumption from alcoholic content
of blood, § 20:18

Witnesses, competency of, § 12:9

INVESTIGATIONS
Continuance, § 3:8

INVESTIGATIVE STOPS
Search and seizure evidence, § 31:16

INVOLUNTARY DISMISSAL
Generally, § 3:11

IRREBUTTABLE PRESUMPTIONS
Generally, § 20:2

JAILHOUSE PHONE CALL,
RECORDING OF

Documentary evidence, § 23:13

JEOPARDY
Generally, § 4:3

JOINT TRIAL
Confessions, § 30:22.50

JUDGES

As trier of facts, § 2:23

Competency of witnesses, judge as
witness, § 12:7

Conduct, generally, § 2:6

Control of examination of witnesses,
§ 2:11

Criminal trials, judges’ conduct,
§4:11

Demeanor of judge, § 2:7

General conduct, § 2:6

Notice. See Judicial Notice
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JUDGES—Cont’d

Presence, § 2:4

Questioning of witnesses by, § 2:17

Recusal of judges, inability to
proceed, § 2:5

Statements by, § 2:7

Witness, judge’s competency as,
§12:7

JUDGMENT

Generally, § 41:1 et seq.

Allowance of costs, § 41:5

Amount of, § 41:3

Costs, allowance of, § 41:5

Death before expiration of appeal,
§41:1

Definition, § 41:1

Distinction among rendition,
endorsement and entry of judg-
ments, § 41:2

Endorsement, distinction, § 41:2

Entry of judgment, distinction, § 41:2

Final judgment rule, § 41:7

Interest on, § 41:4

Judgment notwithstanding verdict,
§ 41:6

Motion to strike, and judgment
thereon, § 35:1

Relief from, § 41:7.50

Rendition of judgment, distinction,
§41:2

Sentencing victim’s statement,
§ 41:10

Servicemembers’ Civil Relief Act,
§ 41:9

Victim’s statement, § 41:10

JUDGMENT NOTWITHSTANDING

VERDICT
Generally, § 41:6

JUDICIAL ADMISSIONS

Generally, § 29:4

JUDICIAL NOTICE

Generally, § 19:1 et seq.

Effect of judicial notice, § 19:1
Geographical facts, § 19:4
Jurisdictional limits, § 19:4
Limitations, jurisdictional, § 19:4

JUDICIAL NOTICE—Cont’d
Matters which may be judicially
noticed, generally, § 19:2
Ordinances, § 19:3
Purpose of judicial notice, § 19:1
Rules and regulations, § 19:3
Statutes, § 19:3

JUDICIAL OFFICERS
Presumptions about, § 20:21

JUDICIAL PROCEEDINGS
Admission by silence made in course
of, § 29:8

JURISDICTION

Judicial notice, jurisdictional limits,
§19:4

JURORS AND JURY

Competency of witnesses, juror as
witness, § 12:7

Conduct of jury. See Conduct of Jury

Directed verdict as method of remov-
ing case from jury, § 35:1

Instructions. See Instructions to Jury

Jury selection. See Jury Selection

Polling the jury, § 40:2

Selection of jury. See Jury Selection

Separation of jury, § 39:7

Verdict. See Verdict,

View. See View

Witnesses, competency of juror as
witness, § 12:7

JURY INSTRUCTIONS
See Instructions to Jury

JURY ROOM
Conduct of jury, § 39:8

JURY SELECTION

Generally, § 6:1 et seq.

Additional jurors, selection of, § 6:11

Alternate jurors, selection of, § 6:11

Cause, challenge for, § 6:10, 6:15

Challenging, generally, § 6:3 et seq.

Civil procedure, number of peremp-
tory challenges, § 6:12

Conduct of voir dire examination,
generally, § 6:6
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JURY SELECTION—Cont’d

Criminal procedure, number of
peremptory challenges, § 6:12

Discrimination, challenge for, § 6:4

Ethnic discrimination, challenge for,
§ 6:4

Exemptions from jury service, § 6:13

Facts that normally are not grounds
for challenge, § 6:14

Grounds for challenge, generally,
§6:3,6:10

Hypothetical questions, § 6:7

Impartial jury, right to, § 6:1

Insurance, questioning regarding,
§6:9

Jury panel, § 6:5

Method of selecting jury for term of
court, § 6:2

Number of peremptory challenges,
procedure-civil and criminal,
§ 6:12

Passing upon challenges for cause,
§ 6:15

Peremptory challenges, number of,
§6:12

Questioning of jurors, generally,
§6:8

Race discrimination, challenge for,
§ 6:4

Right to impartial jury, § 6:1

Sex discrimination, challenge for,
§ 6:4

Swearing the jury, § 6:16

Term of court, method of selecting
jury for, § 6:2

Voir dire examination conduct, gener-
ally, § 6:6

KIDNAPPING

Statute of limitations, effective assis-
tance of counsel, § 1:3

KNOWLEDGE

Circumstantial evidence, § 32:6

Cross-examination, testing knowl-
edge and accuracy of witness,
§ 14:6

Examination of witnesses and rele-
vancy of evidence, firsthand
knowledge of witness, § 13:12
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KNOWLEDGE—Cont’d
Notice. See Notice

“LAST WORDS”
Hearsay evidence, § 28:11

LAWFUL ARREST

Search and seizure pursuant to,
§ 31:15

LEADING QUESTIONS
Direct examination of witnesses,
§ 13:7

LEGAL CAUSE
Expert and opinion evidence, § 26:15

LEGAL ISSUES
Expert and opinion evidence, § 26:4

LEGAL MALPRACTICE
Arbitration of claims, § 1:10

LEGITIMACY OF CHILDREN
Presumptions concerning, § 20:16

LENIENCY

Confessions, use of promise of
leniency, § 30:10

LETTERS
Documentary evidence, § 23:9
Presumption of delivery of, § 20:14

LIABILITY INSURANCE

Closing arguments, remarks about,
§37:13
Mistrial, disclosure, § 34:3

LIE DETECTOR TESTS
Admissibility, § 22:8

LIMITATIONS AND
RESTRICTIONS

Admitted evidence, restricting use of,
§ 2:15

Closing arguments, limitations on
time or number of counsel,
§37:3

Jurisdictional limits, judicial notice,
§19:4

Number of witnesses, § 2:12

Time. See Time

Witnesses, number, § 2:12
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LIQUIDATED DAMAGES
Generally, § 36:21

LOST EARNINGS
Damages, § 36:10

LOST OR DESTROYED
DOCUMENTS
Best evidence rule, § 24:7

LOST PROFITS
Damages, contract cases, § 36:20

LUGGAGE
Search without warrant, § 31:25

MAGISTRATES

Competency of witnesses, magistrate
as witness, § 12:7

MALPRACTICE

Arbitration of legal malpractice
claims, § 1:10

MAPS

Real and demonstrative evidence,
§ 21:11

MARITAL RELATIONSHIP
Privileged communications, § 18:3

MARKS AND MARKINGS

Real and demonstrative evidence,
§21:13

MARRIAGE
See Husband and Wife

MEDICAL DIAGNOSIS OR
TREATMENT

Hearsay evidence, statements made
for medical diagnosis or treat-
ment as, § 28:9.50

MEDICAL EXPENSES

Damages, past and future expenses,
§ 36:11

MEDICAL TESTING
Continuance, § 3:8

MENTAL ANGUISH
Damages, § 36:14

MENTAL CAPACITY OR
CONDITION
Competency. See Competency
Confessions, mental condition of
accused, § 30:11

Defenses, § 4:8, 4:9
Expert and opinion evidence, § 26:10
Hearsay evidence, § 28:9
Impeachment of witnesses, § 16:8

Mental abnormality as defense,
§ 4:8.50
Presumptions about sanity, § 20:17

MENTAL HEALTH
PROFESSIONALS
Privileged communications, § 18:15

MENTAL STATE
See Mental Capacity or Condition

MILITARY
Orders, continuance, § 3:6
Servicemembers’ Civil Relief Act,
§ 41:9
MIRANDA WARNING
See Confessions

MISREPRESENTATION
See Fraud

MISTAKE OF FACT
Generally, § 4:10.50

MISTRIAL

Generally, § 34:1 et seq.

Allen charge, § 34:4

Disclosure of liability insurance,
§ 34:3

Grounds for, § 34:2

Hung jury, § 34:4

Liability insurance, disclosure of,
§ 34:3

Nature of mistrial, § 34:1

Right to mistrial, waiver of, § 34:5

Waiver of right to mistrial, § 34:5

MITIGATION
Damages, duty for, § 36:7

MODEL JURY INSTRUCTIONS
Generally, § 38:4
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MODELS

Real and demonstrative evidence,
§21:12

MODIFICATION
Instructions to jury, § 38:17

MOTION IN LIMINE
Generally, § 33:10

MOTION PICTURES

Real and demonstrative evidence,
§ 21:8

MOTIONS
Generally, § 3:1 et seq.
Confessions, motion to suppress,
§ 30:26
Continuance. See Continuance
Court’s own motion, exclusion of
improper evidence on, § 2:16
Default judgment, § 3:12
Dismisssal. See Dismissal
Evidence, court’s own motion for
exclusion of improper evidence,
§ 2:16
Exclusion of improper evidence on
court’s own motion, § 2:16
In limine motion, § 33:10
Involuntary dismissal, § 3:11
Nolle prosequi, § 3:10
Res judicata, § 3:11.50

Search and seizure evidence, motion
to suppress illegally seized evi-
dence, § 31:30

Strike, motion to, § 35:1
Voluntary dismissal, § 3:9

MOTIVE
Circumstantial evidence, § 32:6

MOTOR VEHICLE
See Automobile

NARCOTICS

Search and seizure evidence, use of
dogs to sniff, § 31:27

NEGATIVE AVERMENTS
Burden of proof, § 9:20
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NEGLIGENCE
Admissions, subsequent remedial
measures admissible to prove,
§29:11
Expert and opinion evidence,
opinions concerning prohibited,
§ 26:5
NEGOTIABLE INSTRUMENTS
Parol evidence rule, UCC, § 25:10

NEW MATTER
Closing arguments, § 37:6

NEW TRIAL
Generally, § 40:10

NEWLY DISCOVERED EVIDENCE
Continuance, § 3:8

NEWSPAPERS AND NEWS MEDIA
Jury conduct, § 39:5

NO-KNOCK ENTRY
Search and seizure evidence, § 31:12

NOLLE PROSEQUI
Generally, § 3:10

NOLO CONTENDERE
Generally, § 29:13

NOMINAL DAMAGES
Generally, § 36:3

NON-EXPERT OPINION
See Expert and Opinion Evidence

NON-PRODUCTION OF
EVIDENCE

Presumptions arising from, § 20:12

NONSUIT DISMISSAL
Generally, § 3:9

NOTATIONS

Real and demonstrative evidence,
§21:13

NOTICE
Documentary evidence, § 23:9
Judicial notice. See Judicial Notice
Knowledge. See Knowledge
Notification of defect, § 29:11
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OBJECTIONS

Closing arguments, improper
remarks, § 37:15

Evidence. See Objections to Evi-
dence

Instructions to jury. See Instructions
to Jury

Time. See Time

Verdict, form of, § 40:2, 40:3

OBJECTIONS TO EVIDENCE

Generally, § 33:1 et seq.

Answer prior to objection, effect of,
§33:4

Competency of witnesses, § 12:3

Conditional admission, § 33:4

Effect of answer prior to objection,
§ 33:4

Exceptions, § 33:8

Failure to object, waiver by, § 33:7

Formal exceptions, § 33:8

Grounds, necessity of stating, § 33:3

Improper evidence, need for objec-
tion to, § 33:1

In limine motion, § 33:10
Instruction to disregard, § 33:5
Motion in limine, § 33:10
Necessity of stating grounds, § 33:3

Need for objection to improper evi-
dence, § 33:1

Offer of proof, § 33:6

Pleading and proof, variance
between, § 33:9

Ruling on objection, § 33:5

Same evidence, waiver by introduc-
ing, § 33:7

Timeliness of objection, § 33:2

Variance between pleading and proof,
§ 33:9

Waiver by failing to object or
introducing same evidence,
§ 33:7

Witnesses, competency of, § 12:3

OFFER OF PROOF
Objections to evidence, § 33:6

OFFERS OF COMPROMISE
Admissions, § 29:12

ON-LINE “CHAT LOG”

Printout as documentary evidence,
§ 23:12

OPEN FIELDS DOCTRINE
Search and seizure evidence, § 31:5

OPENING ARGUMENTS
Order of proof, § 8:1
Right to make, § 37:4

OPENING STATEMENTS
Generally, § 7:1 et seq.
Content of, § 7:2
Control by court, § 7:3
Right to make, § 7:1

OPINION EVIDENCE
See Expert and Opinion Evidence

ORDER IN COURT
Duty to preserve, § 2:8

ORDER OF PROOF
Generally, § 8:1 et seq.
Closing arguments, § 8:1
Later stage, right to introduce
testimony at, § 8:5

Opening arguments, § 8:1

Rebuttal, § 8:3, 8:4

Right to introduce testimony at later
stage, § 8:5

Right to open and close, § 8:1

Surrebuttal, § 8:4

Testimony, § 8:2

Witnesses, § 8:2

ORDINANCES
Documentary evidence, § 23:5
Judicial notice, § 19:3

ORIGINAL DOCUMENTS
See Best Evidence Rule

OTHER OFFENSES OF ACCUSED
Circumstantial evidence, § 32:2

OUI CASES
Blood and breath tests in, § 22:5

OUT-OF-COURT STATEMENTS
Hearsay evidence, § 28:2
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OUT-OF-STATE MATTERS
See Foreign States

OUTSIDE SOURCES OF
INFORMATION

Jury conduct, § 39:6

OWNER
Consent, search and seizure evidence,
§ 31:19
Search and seizure evidence, owner’s
consent, § 31:19

PAIN AND SUFFERING
Closing arguments, § 37:10
Damages, § 36:12
Expert and opinion evidence, § 26:10

PAROL EVIDENCE RULE
Generally, § 25:1 et seq.
Ambiguous instruments, § 25:4
Applicability, § 25:2
Best evidence rule distinguished,

§ 24:13
Collateral agreements, § 25:6
Complete instruments, § 25:3
Conditions precedent, § 25:5
Consideration, § 25:7
Duress, § 25:5
Equitable defenses, § 25:5
Fraud, § 25:5
Incomplete instruments admissible,
§ 25:3
Negotiable instruments, UCC,
§ 25:10
Sales of goods, UCC, § 25:9
Strangers to writings, § 25:8
Subsequent agreements, § 25:6
UCC, § 25:9, 25:10

PARTIES
Absence, § 2:2, 3:5
Conduct, § 2:3
Continuance, absence, § 3:5
Presence of, § 2:2

PAST AND FUTURE MEDICAL
EXPENSES

Damages, § 36:11
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PAST RECOLLECTION
RECORDED
Hearsay evidence, § 28:10

PATERNITY CASES
Blood tests, § 22:3

Real and demonstrative evidence,
exhibition of child, § 21:14

PEDIGREE
Hearsay evidence, § 28:12

PENALTIES
Liquidated damages and, § 36:21

PEREMPTORY CHALLENGES
Jury selection, § 6:12

PERJURY
Judgment obtained by, § 41:8

PERMANENT INJURY
Damages, § 36:15

PERMISSION
Expert and opinion evidence, § 26:3

PERSONAL INJURY
Damages. See Damages
Real and demonstrative evidence,
display to jury, § 21:5

PERSONAL PROPERTY
Property damage, § 36:22

PHOTOGRAPHS

Real and demonstrative evidence,
§ 21:7, 21:9

PHYSICAL CONDITION
Hearsay evidence, § 28:9

PHYSICAL RESTRAINT OF
DEFENDANT
Criminal trials, § 4:5

PLAIN VIEW
Search and seizure evidence, § 31:17

PLAN
Circumstantial evidence, § 32:6

PLEADINGS
Amendment, continuance, § 3:7

Continuance, amendment of plead-
ings, § 3:7
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PLEADINGS—Cont’d
Objections to evidence, variance

between pleading and proof,
§ 33:9

PLEAS
Generally, § 29:13

POLLING THE JURY
Generally, § 40:9

POSSESSION OF STOLEN GOODS
Presumption arising from, § 20:13

PRECEDENT CONDITIONS
Parol evidence rule, § 25:5

PREDECESSORS
Admissions, § 29:14

PRELIMINARY HEARINGS
Criminal trials, § 4:2

PREMISES
Description of premises, search and
seizure evidence, § 31:9
Search and seizure evidence, descrip-
tion of premises, § 31:9

PRESENCE
See Absence or Presence

PRESUMPTIONS
Generally, § 20:1 et seq.

Absence of five years, presumption
of death after, § 20:10

Alcoholic content of blood, presump-
tion of intoxication from,
§20:18

Blood alcoholic content, presumption
of intoxication from, § 20:18

Burden of proof. See Burden of Proof

Capacity of children, presumptions
concerning, § 20:16

Children, presumptions concerning,
§20:16

Condition or fact, presumption of
continuance of, § 20:19

Conflicting presumptions, § 20:6

Continuance of condition or fact,
presumption of, § 20:19

Death after five years absence,
presumption of, § 20:10

PRESUMPTIONS—Cont’d

Delivery of letters, presumption of,
§20:14

Delivery of telegram, presumption of,
§ 20:15

Destruction of evidence, presump-
tions arising from, § 20:12

Fact, presumption of continuance of,
§20:19

Family or household member status,
§20:17

Five years absence, presumption of
death after, § 20:10

Gifts, presumptions about, § 20:20

Individuals, presumptions about,
§20:17

Inference upon inference, § 20:7

Inferences, generally, § 20:4

Instructions concerning, § 20:5

Intentions, presumptions about,
§20:17

Intoxication, presumption from
alcoholic content of blood,
§20:18

Irrebuttable presumptions, § 20:2

Judicial officers and their acts,
presumptions about, § 20:21

Legitimacy of children, presumptions
concerning, § 20:16

Letters, presumption of delivery of,
§20:14

Marriage, presumption of validity of,
§ 20:11

Nature of presumptions, generally,
§20:1

Non-production of evidence,
presumptions arising from,
§20:12

Possession of recently stolen goods,
presumption arising from,
§20:13

Public officers and their acts,
presumptions about, § 20:21

Rebuttable presumptions, § 20:3

Rebutting presumptions, § 20:8

Recently stolen goods, presumption
arising from possession of,
§20:13

Res ipsa loquitur, § 20:9
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PRESUMPTIONS—Cont’d
Sanity of individuals, presumptions
about, § 20:17
Stolen goods, presumption arising
from possession of, § 20:13
Suppression of evidence, presump-
tions arising from, § 20:12
Telegram, presumption of delivery
of, § 20:15
Validity of marriage, presumption of,
§20:11
PRETRIAL ORDERS
Generally, § 2:19

PREVIOUS ACCIDENTS
Circumstantial evidence, § 32:5

PRIMA FACIE CASE
Burden of proof, § 9:3

PRIOR INCONSISTENT
CONDUCT

Impeachment of witnesses, § 16:6

PRIOR INCONSISTENT
STATEMENTS OR WRITINGS
Admissions, distinction from, § 29:2
Impeachment of witnesses, § 16:5

PRIVATE CONVERSATIONS
See Privileged Communications

PRIVATE INDIVIDUAL
Search by, § 31:23

PRIVILEGED
COMMUNICATIONS
Generally, § 18:1 et seq.
Accountant-client privilege, § 18:16
Attorney-client privilege, generally,
§ 18:8 et seq.
Child abuse, exceptions, § 18:5

Claiming privilege, generally, § 18:7,

18:11

Clergy, § 18:14

Communication, defined, § 18:4

Confidential nature of communica-
tion, § 18:10

Counselors, § 18:15

Crime-fraud exception to attorney-
client privilege, § 18:12.50

Criminal cases, § 18:12.50, 18:16
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PRIVILEGED

COMMUNICATIONS—Cont’d
Deaf person and interpreter, § 18:16
Definitions

Communication, § 18:4

Private conversation, § 18:6
Discovery, attorney-client privilege,

§ 18:8
Exceptions
Child abuse, § 18:5
Crime-fraud exception to attorney-
client privilege, § 18:12.50
Existence of relationship

Attorney and client, § 18:9

Marital relationship, § 18:3
Health care professional-patient priv-

ilege, § 18:13
Husband and wife, § 18:2 et seq.
Interpreters, § 18:16
Marital relationship, existence of,
§18:3
Mental health professionals, § 18:15
Miscellaneous privileges, § 18:16
Private conversation, defined, § 18:6
Psychologists, § 18:15
Reporter-source privilege, § 18:16
Right of action by one spouse against
other, § 18:5
Social workers, § 18:15
Spouses, § 18:2 et seq.
Termination of attorney-client privi-
lege, § 18:12
Voluntary disclosure, waiver by,
§ 18:16
Waiver of privilege

Generally, § 18:7

Attorney-client privilege, § 18:11

Voluntary disclosure, § 18:16

PRIVILEGES

Examination of witnesses and rele-
vancy of evidence, privilege
against self-incrimination,

§ 13:14-13:15

Search and seizure evidence, standing
necessary to invoke privilege
against unlawful search and
seizure, § 31:6
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PROBABLE CAUSE
Search and seizure evidence, § 31:7

PRODUCTION OF DOCUMENTS

Best evidence. See Best Evidence
Rule

Witnesses, § 11:5

PROHIBITIONS
See Closing Arguments

PROMISES

Confessions, use of promise of
immunity or leniency, § 30:10

PROOF OF FACTS

Generally, § 10:1 et seq.

Before trial, situations where proof is
excused, § 10:1

Construction of stipulations, § 10:5

During trial, situations where proof is
excused, § 10:2

Enforcement of stipulations, § 10:5

Excuse of proof of facts, use of stipu-
lations for, § 10:4
Methods of proving facts, § 10:3
Stipulations
Construction and enforcement of,
§ 10:5
Control of proceedings, § 2:20
Use to excuse proof of facts,
§10:4
Use of stipulations to excuse proof of
facts, § 10:4

PROPERTY
Damage. See Property Damage
Defense of property, criminal trials,
§ 4:10
Search and seizure. See Search and
Seizure Evidence

PROPERTY DAMAGE
Personal property, § 36:22
Real property, § 36:23

PROTECTION OF SELF
Search and seizure evidence, § 31:22

PROXIMATE DAMAGES
Tort cases, § 36:5

PSYCHOLOGISTS
Privileged communications, § 18:15

PUBLIC
Exclusion from trial, § 2:9

PUBLIC DOCUMENTS AND
RECORDS
Documentary evidence, § 23:4, 23:7

PUBLIC OFFICERS
Presumptions about, § 20:21

PUBLIC RECORDS
Hearsay evidence, § 28:6.50

PUBLICITY
Before and after trial, § 2:10

PUBLISHED OPINIONS
Instructions to jury, quoting from,
§ 38:14

PUNISHMENT
Contempt of court, § 5:1

PUNITIVE DAMAGES
Generally, § 36:8

QUALIFICATION OR
DISQUALIFICATION

Attorney, disqualification of, § 1:9

QUESTIONING OF JURORS
See Jury Selection

QUESTIONING OF WITNESSES
Cross-examination. See Cross-Exam-
ination
Examination. See Examination of
Witnesses and Relevancy of
Evidence

Judge, questioning of witnesses by,
§2:17

RACE DISCRIMINATION
Jury selection challenges, § 6:4

RADAR
Admissibility, § 22:6

REAL AND DEMONSTRATIVE
EVIDENCE
Generally, § 21:1 et seq.
Casts, § 21:12
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REAL AND DEMONSTRATIVE
EVIDENCE—Cont’d

Child, exhibition in paternity cases,
§21:14

Connecting tangible articles to
accused, § 21:4

Demonstrative evidence, generally,
§ 21:6

Diagrams, § 21:11

Displays, § 21:11

Distinction between real and demon-
strative evidence, § 21:1

Drawings, § 21:11

Effect of marks or notations, § 21:13

Maps, § 21:11

Marks, effect of, § 21:13

Models, § 21:12

Motion pictures, § 21:8

Notations, effect of, § 21:13

Paternity cases, exhibition of child in,
§21:14

Personal injuries, display to jury,
§ 21:5

Photographs, § 21:7, 21:9

Recordings, § 21:8, 21:10

Same condition, tangible articles in,
§21:3

Sound recordings, § 21:10

Static models, § 21:12

Tangible articles, generally, § 21:2 et
seq.

Videotapes or motion pictures, § 21:8

X-ray photographs, § 21:9

REAL PROPERTY
Property damage, § 36:23

REBUTTAL
Order of proof, § 8:3, 8:4
Presumptions, § 20:3, 20:8

RECALLING WITNESS
Further cross-examination, § 14:7

RECOLLECTIONS RECORDED
Hearsay evidence, § 28:10

RECONSTRUCTION OF
ACCIDENT

Generally, § 22:2
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RECORDED DOCUMENTS
See Court Papers and Records

RECORDINGS AND TAPES
Real and demonstrative evidence,
§ 21:8, 21:10
Witnesses testimony, § 11:13

RECORDS AND DOCUMENTS

Best evidence. See Best Evidence
Rule

Documents. See Documentary Evi-
dence

Hearsay evidence, § 28:6, 28:10

Letters. See Letters

Parol evidence. See Parol Evidence
Rule

Witnesses, production of documents
and objects, § 11:5

Writings. See Writings

RECROSS-EXAMINATION

Right and scope of recross-examina-
tion, § 15:5

RECUSAL OF JUDGES
Inability of judge to proceed, § 2:5

REDIRECT EXAMINATION
Generally, § 15:1 et seq.
Content of questions, § 15:2
Correcting testimony, § 15:3

Explaining testimony on redirect
examination, § 15:3

Form of questions, § 15:2
Rehabilitation on redirect, § 15:4
Scope, § 15:1

REFRESHING WITNESS’
MEMORY

Examination of witnesses, § 13:8

REFUSAL
Instructions to jury, § 38:7

REHABILITATION
Impeached witness, § 16:13
Redirect examination, § 15:4

RELEVANCY OF EVIDENCE

See Examination of Witnesses and
Relevancy of Evidence
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RELIEF
Judgment, § 41:7.50

REMOTE DAMAGES
Generally, § 36:5, 36:6

RENDITION OF JUDGMENT
Generally, § 41:2

REPLIES
Admissions, failure to reply to writ-
ten statements, § 29:9

REPORTER-SOURCE PRIVILEGE
Generally, § 18:16

REPUTATION

Circumstantial evidence, criminal
cases, § 32:7
Impeachment of witnesses, § 16:9

REQUESTS
Instructions to jury, § 38:3
View, § 27:2

RES GESTAE
See Hearsay Evidence

RES INTER ALIOS ACTA
Examination of witnesses and rele-
vancy of evidence, § 13:4

RES IPSA LOQUITUR
Presumptions, § 20:9

RES JUDICATA
Generally, § 3:11.50

RESTRAINT OF DEFENDANT
Criminal trials, § 4:5

REVISION OF VERDICT
Generally, § 40:4

REWARDS

Confessions, use of hope of reward,
§ 30:10

RULES AND REGULATIONS
Judicial notice, § 19:3

RULINGS

Admissibility of evidence, § 2:13,
2:14
Objections to evidence, § 33:5

SALES OF GOODS
Parol evidence rule, UCC, § 25:9

SAME EVIDENCE
Objections to evidence, waiver by
introducing, § 33:7

SCHEDULE CONFLICT
Continuance, attorneys, § 3:4

SCIENTIFIC TESTS
See Tests, Analyses and Experiments

SEALED VERDICTS
Generally, § 40:7

SEARCH AND SEIZURE
EVIDENCE
Generally, § 31:1 et seq.
Abandoned property, § 31:24
Affidavit, contents of contents of,
§ 31:8
Arrest, search and seizure pursuant
to, § 31:15
Automobile. See Automobile
Bags, search without warrant,
§ 31:25
Briefcase, search without warrant,
§ 31:25
Business premises, search without
warrant, § 31:26
Compelled surgery, § 31:28
Confession following illegal search,
§ 30:14
Consent
Owner’s, § 31:19
Scope of consent, § 31:19.50
Third person’s, § 31:20
Voluntariness of, § 31:21
Containers, search without warrant,
§ 31:25
Contents of warrant and affidavit,
§ 31:8
Description
Premises, § 31:9
Property to be seized, § 31:10
Doctrine of fruit of poisonous tree,
§31:4
Doctrine of open fields, § 31:5
Dogs used to sniff narcotics, § 31:27
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SEARCH AND SEIZURE
EVIDENCE—Cont’d
Exceptions

Exclusionary rule, § 31:2
Good faith, § 31:13
Exclusionary rule, exceptions to,
§ 31:2
Exigent circumstances, § 31:22
Extent of protection against searches
and seizures, § 31:3
Frisk searches, § 31:16
Fruit of poisonous tree doctrine,
§31:4
Global positioning system,
§ 31:28.50
Good faith exception, § 31:13
Hearsay, § 31:11
Hot pursuit, § 31:22
Illegally obtained evidence
Confession following illegal
search, § 30:14
Motion to suppress, § 31:30
Prohibition against illegal searches
and seizures, § 31:1
Used to impeach defendant,
§ 31:29
Impeachment of defendant, use of
illegally obtained evidence for,
§ 31:29
Informant, warrant based upon,
§ 31:11
Investigative stops, § 31:16
Lawful arrest, search and seizure pur-
suant to, § 31:15
Luggage, search without warrant,
§ 31:25
Motion to suppress illegally seized
evidence, § 31:30
Narcotics, use of dogs to sniff,
§ 31:27
No-knock entry, § 31:12
Open fields doctrine, § 31:5
Owner’s consent, § 31:19
Plain view, § 31:17
Premises, description of, § 31:9
Private individual, search by, § 31:23
Privilege against unlawful search and

seizure, standing necessary to
invoke, § 31:6
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SEARCH AND SEIZURE
EVIDENCE—Cont’d
Probable cause, § 31:7
Prohibition against illegal searches
and seizures, § 31:1
Property to be seized, description of,
§ 31:10
Protection of self or others, § 31:22
Search beyond curtilage, § 31:5
Search warrant. Warrant, below
Standing necessary to invoke privi-
lege against unlawful search and
seizure, § 31:6

Stop and frisk searches, investigative
stops, § 31:16
Suppression of illegally seized evi-
dence, motion for, § 31:30
Surgery, compelled, § 31:28
Third person’s consent, § 31:20
Unlawful search and seizure
Illegally obtained evidence, above
Standing necessary to invoke privi-
lege against, § 31:6
Voluntariness of consent, § 31:21
Warrants
Based upon informant, § 31:11
Contents of, § 31:8
Informant, warrant based upon,
§31:11
Probable cause, § 31:7
Procedure, generally, § 31:7
Without warrant, generally, § 31:14

SEARCH WARRANTS
See Search and Seizure Evidence

SECONDARY EVIDENCE
See Best Evidence Rule

SEIZURE EVIDENCE
See Search and Seizure Evidence

SELECTION OF JURY
See Jury Selection

SELF PROTECTION
Search and seizure evidence, § 31:22

SELF-DEFENSE
Generally, § 4:10
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SELF-INCRIMINATION OF
WITNESS

See Examination of Witnesses and
Relevancy of Evidence

SELF-SERVING STATEMENTS
Admissions, § 29:10
Hearsay evidence, § 28:5

SEPARATION OF JURY
Generally, § 39:7

SEQUENCE
Instructions to jury, § 38:18

SERVICE OF PROCESS
Electronic, § 1:7.50

SERVICEMEMBERS’ CIVIL
RELIEF ACT
Generally, § 41:9

SETTING ASIDE VERDICT
Generally, § 40:10

SETTLEMENT NEGOTIATIONS
Admissions, § 29:12

SEX DISCRIMINATION
Jury selection challenges, § 6:4

SHIFTING BURDEN OF PROOF
Generally, § 9:6

“SHOPBOOK RULE”
Hearsay evidence, § 28:6

SILENCE
See Admissions

SKID MARKS
Speed of vehicles based on, § 22:2

SOCIAL WORKERS
Privileged communications, § 18:15

SOUND RECORDINGS
Real and demonstrative evidence,
§ 21:10
SPECIAL DAMAGES
Tort cases, § 36:4

SPECIAL VERDICTS AND
INTERROGATORIES

Generally, § 40:5

SPECULATIVE DAMAGES
Generally, § 36:6

SPEED
Expert and opinion evidence, § 22:2,
26:9
Skid marks, speed of vehicles, § 22:2

SPEEDY TRIAL
Criminal law, § 4:13

SPOUSES
See Husband and Wife

STANDING

Search and seizure evidence, standing
necessary to invoke privilege
against unlawful search and
seizure, § 31:6

STATEMENTS

Admissions. See Admissions

Hearsay. See Hearsay Evidence

Impeachment of witnesses, prior
inconsistent statements, § 16:5

Judge’s statements at trial, § 2:7

Opening statements. See Opening
Statements

Prior inconsistent statements,

impeachment of witnesses,
§ 16:5

STATIC MODELS

Real and demonstrative evidence,
§21:12

STATUTE OF FRAUDS
Best evidence rule distinguished,
§ 24:13

STATUTE OF LIMITATIONS

Kidnapping, effective assistance of
counsel, § 1:3

STATUTES

Admissions, § 29:3

Best evidence rule, statutes permit-
ting copies in lieu of originals,
§ 24:5

Documentary evidence, § 23:5

Instructions to jury, quoting from,
§ 38:14

Judicial notice, § 19:3
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STIPULATIONS
See Proof of Facts

STOLEN GOODS

Presumption arising from possession
of, § 20:13

STOLEN IDENTITY

Criminal proceedings, remedies,
§ 4:15

STOP AND FRISK SEARCHES

Search and seizure evidence,
investigative stops, § 31:16

STRANGERS TO WRITINGS
Parol evidence rule, § 25:8

SUBSEQUENT AGREEMENTS
Parol evidence rule, § 25:6

SUBSTANTIVE EVIDENCE
Impeachment evidence, distinction
from, § 16:3
SUBSTITUTION OF COUNSEL
Continuance, § 3:8

SUFFICIENCY OF EVIDENCE

Best evidence rule, secondary evi-
dence, § 24:14

SUMMATION
See Closing Arguments

SUMMONS
Witnesses, § 11:1

SUPPRESSION OF EVIDENCE
Confessions, motion for suppression,
§ 30:26
Illegally seized evidence, search and
seizure evidence, § 31:30
Presumptions arising from, § 20:12
Search and seizure evidence, § 31:30

SURGERY

Search and seizure evidence, com-
pelled surgery, § 31:28

SURREBUTTAL
Order of proof, § 8:4

SWEARING IN
Jury, § 6:16

Index-36

TriaL HaNDBOOK FOR MAINE LAWYERS

SWEARING IN—Cont’d
Witness, § 11:11

TANGIBLE OBJECTS
Real and demonstrative evidence. See
Real and Demonstrative Evi-
dence
Witnesses, production of, § 11:5

TELEGRAM
Presumption of delivery of, § 20:15

TELEPHONE CONVERSATIONS
Circumstantial evidence, § 32:8

TERM OF COURT
Jury selection, § 6:2

TERMINATION
Attorney-client privilege, § 18:12

TESTS, ANALYSES AND
EXPERIMENTS
Generally, § 22:1 et seq.
Accident reconstruction, § 22:2
Admissibility, generally, § 22:1 et
seq.
Blood tests
Fatal or potentially fatal motor
vehicle collisions, § 22:5
OUI cases, § 22:5
Paternity cases, § 22:3
Breath tests in OUI cases, § 22:5
Drug analyses, § 22:4
Hypnosis, § 22:7
Jury conduct, unauthorized experi-
ments, § 39:6
Lie detector tests, § 22:8
OUI cases, blood and breath tests in,
§ 22:5
Paternity cases, blood tests in, § 22:3
Radar, § 22:6
Reconstruction of accident, § 22:2
Scientific tests, generally, § 22:1
Skid marks, speed of vehicles based
on, § 22:2
Speed of vehicles based on skid
marks, § 22:2
Truth serum, § 22:7

Unauthorized experiments, jury
conduct, § 39:6
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THIRD PERSONS
Hearsay. See Hearsay Evidence
Parol evidence rule, strangers to writ-
ings, § 25:8
Search and seizure evidence, third
person’s consent, § 31:20

THREATS
Confessions, § 30:7
Jury conduct, § 39:4

TIME
Closing arguments, limitations,
§37:3
Competency of witnesses, § 12:3
Continuance request, § 3:2
Expert and opinion evidence, § 26:9
Instructions to jury, requesting,
§ 38:3
Limitations
Closing arguments, § 37:3
Kidnapping, effective assistance of
counsel, statute of limitations,
§1:3
Objections
Competency of witnesses, § 12:3
Timeliness of objection, § 33:2
Verdict, form of, § 40:2
Speedy trial, § 4:13
Verdict, objections to form of verdict,
§ 40:2
Witnesses, competency of, § 12:3

TORTS
See Damages

TRANSCRIPT

Statement of evidence in lieu of,
§ 2:22.5

TRUST CASES

Burden of proof, resulting and
constructive trust cases, § 9:8

TRUTH SERUM
Admissibility of evidence, § 22:7

TRUTHFULNESS

Impeachment of witnesses, bad repu-
tation, § 16:9

uUucCC
See Uniform Commercial Code

ULTIMATE ISSUE
Expert and opinion evidence, § 26:4

UNCERTAIN DAMAGES
Generally, § 36:6

UNCLEAR INSTRUCTION
Instructions to jury, § 38:10

UNDUE EMPHASIS
Instructions to jury, § 38:11

UNIFORM COMMERCIAL CODE
Parol evidence rule
Negotiable instruments, § 25:10
Sales of goods, § 25:9

UNLAWFUL SEARCH AND
SEIZURE
See Search and Seizure Evidence

USAGE OF TRADE
Circumstantial evidence, § 32:4

VALIDITY OF MARRIAGE
Presumption of, § 20:11

VALUE

Expert and opinion evidence, non-
expert opinion permitted,
§ 26:11

VERDICT

Generally, § 40:1 et seq.

Amendment of verdict by court or
jury, § 40:4

Construction, § 40:6

Directed verdict, § 35:1

Effect of setting aside verdict,
§ 40:10

Evidence of jurors, impeachment of
verdict by, § 40:8

Grounds for objecting to form of
verdict, § 40:3

Grounds for setting aside verdict,
§ 40:10

Impeachment of verdict by evidence
of jurors, § 40:8

Inconsistency of criminal verdicts,
§ 40:11
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VERDICT—Cont’d

New trial, § 40:10

Objections to form of verdict, § 40:2,
40:3

Polling the jury, § 40:9

Revision of verdict by court or jury,
§ 40:4

Sealed verdicts, § 40:7

Setting aside, § 40:10

Special verdicts and interrogatories,
§ 40:5

Time for objections to form of
verdict, § 40:2

VICTIM’S STATEMENT
Sentencing, § 41:10

VIDEOTAPES

Real and demonstrative evidence,
§ 21:8

VIEW
Generally, § 27:1 et seq.
Conduct of jury, unauthorized views,
§ 39:6
Conduct of view, § 27:3
Nature of, § 27:4
Request for, § 27:2
Right to view premises, § 27:1

Unauthorized views, jury conduct,
§ 39:6

VOIR DIRE EXAMINATION
See Jury Selection

VOLUMINOUS RECORDS
Best evidence rule, § 24:9

VOLUNTARINESS
Confessions. See Confessions
Disclosure, privileged communica-
tions, waiver, § 18:16
Search and seizure evidence,

voluntariness of consent,
§ 31:21

Waiver of privileged communications
privilege, § 18:16

VOLUNTARY DISMISSAL
Generally, § 3:9
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WAIVER

Best evidence rule, waiver excusing
production of original, § 24:11

Confessions, waiver of Miranda
rights, § 30:18

Miranda rights, § 30:18

Mistrial, right to, § 34:5

Objections to evidence, waiver by
failing to object or introducing
same evidence, § 33:7

Privilege. See Privileged Com-
munications

Privilege against self-incrimination,
§ 13:16

Self-incrimination privilege, § 13:16

WARRANTS
See Search and Seizure Evidence

WITHOUT WARRANTS
See Search and Seizure Evidence

WITNESSES
Generally, § 11:1 et seq.
Absence, continuance due to, § 3:3,
11:4
Broadcasting testimony, § 11:13
Closing arguments, disparaging
remarks towards, § 37:12
Compensation, § 11:9
Competency. See Competency of
Witnesses
Conduct of trial
Court’s witnesses, § 2:18
Electronic sound recording, § 2:22
Judge’s control of examination of,
§2:11
Limitations on number of, § 2:12
Questioning of witnesses by judge,
§ 2:17
Confrontation of witness, criminal
trials, right to confront, § 4:12
Continuance, absence, § 3:3, 11:4
Continuance due to witness’ failure to
attend, § 11:4
Convicts, § 11:2
Criminal defendant as witness,
§ 11:2.50
Cross-examination. See Cross-Exam-
ination
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WITNESSES—Cont’d

Disparaging remarks in closing argu-
ments, § 37:12

Documents, production of, § 11:5

Examination. See Examination of
Witnesses and Relevancy of
Evidence

Exclusion, § 11:10

Expert. See Expert and Opinion Evi-
dence

Failure to attend, continuance due to
witness’, § 11:4

Harassment, § 11:6

Hearsay. See Hearsay Evidence

Impeachment. See Impeachment of
Witnesses

Influencing witnesses, § 11:6

Interpreters, § 11:12

Interviews, right to interview wit-
nesses, § 11:7

Order of proof, § 8:2

Out-of-state witnesses, § 11:3

Perjury, judgments obtained by,
§ 41:8

Production of documents and objects,
§ 11:5

Recording testimony, § 11:13

Recross-examination, § 15:5

Redirect. See Redirect Examination

Right to confer with witness on stand,
§11:8

Right to confront witnesses, § 4:12

WITNESSES—Cont’d
Right to interview witnesses, § 11:7
Self-incrimination. See Examination
of Witnesses and Relevancy of
Evidence
Summons, § 11:1
Swearing the witness, § 11:11

Tangible objects, production of,
§ 11:5

WORDS AND PHRASES
Communication, § 18:4
Expert, § 26:18
Hearsay evidence, § 28:1
Judgment, § 41:1
Original document, § 24:4
Private conversation, § 18:6

Privileged communications, § 18:4,
18:6

WRITINGS

Admissions, failure to reply to writ-
ten statements, § 29:9

Hearsay evidence, § 28:2

Impeachment of witnesses, prior
inconsistent writings, § 16:5

Parol evidence. See Parol Evidence
Rule

Records and documents. See Records
and Documents

X-RAYS
Real and demonstrative evidence,
§21:9
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