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Sleeping driver—Plaintiff to defendant

—Defendant to plaintiff

Defective tire—Plaintiff to defendant

—Defendant to plaintiff

Collision with emergency vehicle—Plaintiff to defendant
—Defendant to plaintiff

Railroad crossing accident—Plaintiff to defendant
—Defendant to plaintiff

Stalled or disabled vehicle—Plaintiff to defendant
—Defendant to plaintiff

Uninsured motorist claim—Plaintiff to Defendant
Uninsured motorist claim—Defendant to Plaintiff
Jackknifing/turning vehicle—Plaintiff to defendant
—Defendant to plaintiff

Hit-and-run accident—Plaintiff insured to defendant insurer
—Defendant insurer to plaintiff insured

Cell phone use cause of accident—Plaintiff to defendant
—Defendant to plaintiff

Carrier negligence-boarding and alighting—Plaintiff to defendant
—Defendant to plaintiff

Boating accident, operator error—Plaintiff to defendant
—Defendant to plaintiff

Proving identity of driver—Plaintiff to defendant
—Defendant to plaintiff

Physical examination of commercial driver—Plaintiff to defendant
—Defendant to plaintiff

Driver’s liability for injury to child going to or from school bus—
Plaintiff to defendant

—Defendant to plaintiff

Liability for sudden loss of consciousness while driving—Plaintiff
to defendant

—Defendant to plaintiff
Nonairworthiness of light aircraft—Plaintiff to defendant
—Defendant to plaintiff
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C. PRODUCTS LIABILITY

CHAPTER 13. GENERAL CIRCUMSTANCES
AND OCCURRENCES—TO MANUFACTURER

I. PERSONS INVOLVED/SOURCES OF INFORMATION
§ 13:1 Relationship to product

II. PLACE OF OCCURRENCE

§ 13:2 Description of place of occurrence
§ 13:3  Control of place of occurrence or objects involved in
occurrence

III. PRODUCT

§13:4 Description of product

§13:5 Component parts and ingredients
§ 13:6 Raw materials

§ 13:7 Design

§ 13:8 Manufacture

§13:9 Post-manufacture stage

§ 13:10  Production process

IV. EVENTS/CIRCUMSTANCES PRECEDING
OCCURRENCE

§ 13:11 Tests and inspections prior to occurrence
§ 13:12 Packaging

§ 13:13  Storage

§ 13:14 Installation

§ 13:15 Operation and use

§ 13:16 Warranties, representations and disclaimers
§ 13:17 Warnings, instructions or directions

§ 13:18 Service and maintenance

§ 13:19 Alterations

§ 13:20 Product defect and dangers

§ 13:21 Recalls

§ 13:22  Quality certification

§ 13:23 Standards and regulations

§ 13:24  Distribution

§ 13:25  Advertising and promotion

§ 13:26  Sales or lease

§ 13:27 Trademarks and brand names

§ 13:28 Patents and licenses

§ 13:29 Publications and reports
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V. OCCURRENCE AND DAMAGES
§ 13:30 The occurrence
§ 13:31 Injuries, damages and losses

VI. EVENTS SUBSEQUENT TO OCCURRENCE

§ 13:32 Examination of the product after occurrence

VII. REGARDING THE LAWSUIT

§ 13:33  Contention of alteration, misuse or defect caused by
another

CHAPTER 14. GENERAL CIRCUMSTANCES
AND OCCURRENCES—TO PLAINTIFF

I. PERSONS INVOLVED/SOURCES OF INFORMATION
§ 14:1 Relationship of deponent to product

II. PLACE OF OCCURRENCE
§ 14:2  Generally

III. PRODUCT

§ 14:3 Description of product
§ 14:4 Ownership of product prior to occurrence

IV. EVENTS/CIRCUMSTANCES PRIOR TO
OCCURRENCE

§ 14:5 Selection of product

§ 14:6 Reliance on advertisements

§ 14:7 Warranties and disclaimers

§ 14:8 Transportation of product

§ 14:9 Installation of product

§ 14:10 Oral warnings and instructions

§ 14:11  Written warnings and instructions

§ 14:12 Storage and maintenance

§ 14:13 Repairs of product prior to occurrence

§ 14:14  Alteration of product prior to occurrence
§ 14:15 Understanding of uses of product

§ 14:16  Prior uses of product by plaintiff or owner
§ 14:17  Prior uses of product by others

V. THE OCCURRENCE

§ 14:18 User of product at time of occurrence
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§ 14:19 Use of product at time of occurrence

VI. DAMAGES

§ 14:20 Injuries, damages and losses

VII. EVENTS SUBSEQUENT TO OCCURRENCE

§ 14:21 Inspections and tests of product after occurrence
§ 14:22  Subsequent condition of product

§ 14:23  Subsequent repairs and alterations

§ 14:24  Present location of product

VIII. REGARDING THE LAWSUIT
§ 14:25 Contention of product defect or breach of warranty

CHAPTER 15. SPECIFIC CIRCUMSTANCES
AND OCCURRENCES

§ 15:1 Brakes—Plaintiff to defendant manufacturer

§ 15:2 —Defendant manufacturer to plaintiff

§ 15:3 Seat belts—Plaintiff to defendant manufacturer

§ 154  —Defendant manufacturer to plaintiff

§ 15:5 Second collision design defect—Plaintiff to defendant
manufacturer

§ 15:6 —Defendant manufacturer to plaintiff

§ 15:7 Tires—Plaintiff to defendant manufacturer

§ 15:8 —Defendant manufacturer to plaintiff

§ 15:9 Transmission—Plaintiff to defendant manufacturer

§ 15:10 —Defendant manufacturer to plaintiff

§ 15:11 Exhaust system—Plaintiff to defendant manufacturer
§ 15:12 —Defendant manufacturer to plaintiff

§ 15:13  Safety glass—Plaintiff to defendant manufacturer

§ 15:14 —Defendant manufacturer to plaintiff

§ 15:15 Automobile doors—Plaintiff to defendant manufacturer
§ 15:16 —Defendant manufacturer to plaintiff

§ 15:17  Accelerator—Plaintiff to defendant manufacturer

§ 15:18 —Defendant manufacturer to plaintiff

§ 15:19  Fuel system—Plaintiff to defendant manufacturer

§ 15:20 —Defendant manufacturer to plaintiff

§ 15:21 Steering system—Plaintiff to defendant manufacturer
§ 15:22 —Defendant manufacturer to plaintiff

§ 15:23 Engine—Plaintiff to defendant manufacturer

§ 15:24 —Defendant manufacturer to plaintiff

§ 15:25 Axle and chassis—Plaintiff to defendant manufacturer
§ 15:26 —Defendant manufacturer to plaintiff

§ 15:27 All terrain vehicle—Plaintiff to defendant

§ 15:28 —Defendant to plaintiff
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§ 15:29  Vehicle rollover—Plaintiff to defendant

§ 15:30 —Defendant to plaintiff

§ 15:31 Forklift truck accident—Plaintiff to defendant

§ 15:32 —Defendant to plaintiff

§ 15:33  Golf cart—Plaintiff to defendant

§ 15:34 —Defendant to plaintiff

§ 15:35 Defective door latch—Plaintiff to defendant manufacturer

§ 15:36 —Defendant manufacturer to plaintiff

§ 15:37 Defective or Improper Lights—Plaintiff to Defendant
Manufacturer

§ 15:38 —Defendant Manufacturer to Plaintiff

§ 15:39  Fuel containment defect—Plaintiff to defendant manufacturer

§ 15:40 —Defendant manufacturer to plaintiff

§ 15:41  Vehicle Warranty—Plaintiff to Defendant Manufacturer

§ 15:42  Vehicle warranty—Defendant manufacturer to plaintiff

§ 15:43 Defective ignition switch—Plaintiff to defendant manufacturer

§ 15:44 —Defendant manufacturer to plaintiff

§ 15:45 Defective exhaust system—Plaintiff to defendant manufacturer

§ 15:46 —Defendant manufacturer to plaintiff

§ 15:47 Diesel engine emissions—Plaintiff to defendant manufacturer

§ 15:48 —Defendant manufacturer to plaintiff

§ 15:49 Defective airbags—Plaintiff to defendant manufacturer

§ 15:50 —Defendant manufacturer to plaintiff

Volume 3

CHAPTER 16. UNIQUE ASPECTS OF MOTOR

VEHICLE ACCIDENT CASES
§ 16:1 Overview
§16:2 Outline of the legal process—Introduction

§16:3 —Complaint and answer
§16:4 —Interrogatories

§ 16:5 —Depositions

§ 16:6 —Experts

§ 16:7 —Trial

§ 16:8 —Directed verdict or nonsuit
§16:9 —dJury instructions

§16:10 —Appeal

§ 16:11 —Jury verdicts

§ 16:12 —Settlement

§ 16:13  Criteria for successful plaintiff’s case—General

§ 16:14 —Positive characteristics—Checklist

§ 16:15 —Negative characteristics—Checklist

§ 16:16 How court action will affect plaintiff and plaintiff’s
family—Time requirements

© 2024 Thomson Reuters, 4/2024 xli



ParteErN Discovery: MoTor VEHICLES

§ 16:17 —Plaintiff’s report form—Checklist

§ 16:18 —Checklist for plaintiff’s counsel

§ 16:19 How court action will affect defendant—General
§ 16:20 —Things not to do immediately—Checklist

§ 16:21 —Things to do immediately—Checklist

§ 16:22 —Defendant’s report form—Checklist

§ 16:23 —Time requirements

§ 16:24 —Defense counsel

§ 16:25 —Settlement

CHAPTER 17. LEGAL DOCTRINES

I. LEGAL DOCTRINES OF MOTOR VEHICLE
ACCIDENT LIABILITY

§17:1 Overview—Legal doctrines
§17:2 Basis of liability—Scope; Basis of liability
§17:3 Negligence—Definition

§17:4  —Negligent entrustment

§17:5 —Agency

§17:6 —Res ipsa loquitur

§ 17:7 Violation of statute or ordinance—Overview
§17:8 —Rules of the road and other regulations
§17:9 —Drunk driving

§ 17:10 —Dramshop legislation

§ 17:11 —Sales of intoxicants to minors

§ 17:12 —Guest statutes

§ 17:13 —Other statutes

§ 17:14 Worker’s compensation

§ 17:15 Product liability

§ 17:16 Governmental entity liability

§ 17:17 Legal causation of injury—Burden of proof

§ 17:18 —Hypothetical questions for proof of causation
§ 17:19 —Source of professional misunderstanding

§ 17:20 Punitive damages

II. DEFENSES TO MOTOR VEHICLE ACCIDENT
LIABILITY

§ 17:21 Overview

§ 17:22  Plaintiff’s burden of proof

§ 17:23 Defendant’s burden of persuasion

§ 17:24 Improper or inadequate expert opinions

§ 17:25 Contributory or comparative negligence—Contributory
negligence

§ 17:26 —Last clear chance

§ 17:27 —Comparative negligence
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§ 17:28 —Seat belt defense

§ 17:29  Assumption of risk

§ 17:30 Intervening cause

§ 17:31 Statutes of limitations

§ 17:32 Release

§ 17:33  Denial of administration

§17:34 Immunity

§ 17:35 Aggravation of preexisting condition

§ 17:36  Trial to empty chair

§ 17:37 Damages—Objective v. Subjective, and punitive

CHAPTER 18. PLAINTIFF’S CASE

I. THE NEW CASE—REPRESENTING THE PLAINTIFF

§ 18:1 Overview
§ 18:2 Initial meeting with plaintiff—Preparation for initial

meeting

§18:3 —Preliminary advice for new client from plaintiff’s
attorney—Checklist

§18:4 —Interviewing the client—Checklist

§ 18:5 —Relations with the client

§ 18:6 —After the initial meeting—Checklist

§18:7 —Further investigation

§ 18:8 Case finances and client communication

§ 18:9 —Fee arrangements, client contract, and billing—
Checklist

§ 18:10 —Communicating with the client

§ 18:11 Matters referred from other counsel

§ 18:12 Maintaining docket and calendar

§ 18:13 Matters involving multiple clients and attorneys
§ 18:14 Preliminary legal research

§ 18:15 Evaluating the merit and value of plaintiff’s case

II. PREPARING THE PLAINTIFF’S CASE

§ 18:16 Overview—Checklist

§ 18:17 — —General considerations

§ 18:18 — —Ethical and legal restrictions on bringing suit
§ 18:19 Choosing the defendant(s)

§ 18:20 Choosing a forum—Checklist

§ 18:21 Drafting the complaint—Checklist

§ 18:22 — —Overview

§ 18:23 — —Form of the complaint

§ 18:24 — —Stating the factual basis for the complaint
§ 18:25 — —Request for monetary relief

§ 18:26  Filing the complaint—Checklist
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§ 18:27 — —Filing with the court

§ 18:28 — —Service of process

§ 18:29 Voluntary dismissal—Checklist

§ 18:30 Amending the complaint, motion to strike for insufficient
defense, and reply to answer

§ 18:31 Plaintiff's comprehensive interview and investigative
checklist for a motor vehicle accident case

§ 18:32 Plaintiff’s interview and investigative checklist for minor
child

§ 18:33  Plaintiff’s personal representative’s interview and
investigative checklist for decedent

CHAPTER 19. DEFENDANT’S CASE

I. THE NEW CASE—REPRESENTING THE
DEFENDANT

§19:1 Overview
§19:2 Defense counsel’s early activity—Checklist
§19:3 Early contact with the defendant—Preparation for initial

meeting
§ 194 —Interviewing the client
§ 19:5 —The recorded statement—Checklist
§19:6 —Other investigation—Checklist
§19:7 —The nonprofit defendant
§19:8 —The corporate defendant
§ 19:9 —After the initial meeting

§ 19:10 Role of insurance company—Overview

§ 19:11 —Knowledge of details of coverage

§ 19:12 —Early inquiry into coverage details

§ 19:13 —Insurance policy

§19:14 —Conduct by insurance company—Checklist

§ 19:15 —Claim handling by insurance company claim
representative—Checklist
§ 19:16 —Personal counsel—Inadequate coverage—Demand for

settlement within the policy limits
§ 19:17 Role of defense counsel
§ 19:18 Choice of counsel and fee arrangements
§ 19:19 Role of defense counsel—Intellectual approach
§ 19:20 —Maintaining docket and calendar—Checklist
§ 19:21 —Use of personnel and equipment
§ 19:22 Matters involving multiple parties and attorneys
§ 19:23 Contact with plaintiff’s attorney
§ 19:24 Medicolegal library

II. PREPARING THE DEFENDANT’S CASE
§ 19:25 Overview
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§19:26 Reviewing complaint—Checklist

§ 19:27  Alternative responses: Dispositive and non-dispositive
motions

§ 19:28 —Motion to dismiss—Checklist

§ 19:29 —Motion for more definite statement—Checklist

§19:30 —Motion for judgment on pleadings—Checklist

§ 19:31 —Motion to strike—Checklist

§19:32 Answering complaint and jury demand—Checklist

§ 19:33  Counterclaims, cross claims, third-party practice,
impleader, joinder of parties, and claims

§ 19:34 —Counterclaims and cross claims—Checklist

§ 19:35 —Third-party practice and impleader—Checklist

§ 19:36 —Joinder of parties and claims—Checklist

§ 19:37 Consolidation, severance, transfer, and removal of case

§ 19:38 —Consolidation of cases—Checklist

§ 19:39 —Severance of claims or parties—Checklist

§ 19:40 —Transfer of case—Checklist

§ 19:41 —Removal of case—Checklist

§ 19:42 Defendant’s comprehensive interview and investigative
checklist for a motor vehicle accident case

§ 19:43 Selected bibliography

CHAPTER 20. INVESTIGATION AND
EVALUATION

§ 20:1 Preliminary investigation

§ 20:2 —Overview—Checklist

§ 20:3 —Preliminary witness interviews

§ 20:4 —Contacting employees and former employees of a
corporate defendant

§ 20:5 —Investigating damages

§ 20:6 —Evaluating the case and estimating damages

§ 20:7 —Pretrial strategy

§ 20:8 Information gathering—General

§ 20:9 —Conducting the investigation

§ 20:10 —Information from the client

§ 20:11 —Accident scene

§ 20:12 —Preserving physical evidence

§ 20:13 —The product

§ 20:14 —Publicly available information—Checklist

§ 20:15 —Illustrative investigation checklist of physical facts
§ 20:16 Interviewing witnesses—General

§ 20:17 —Discovering witnesses
§ 20:18 —Conducting the interview
§20:19 —Illustrative letter and questionnaire to lay witness

§ 20:20 Researching codes and standards—Overview
§ 20:21 —Investigating codes and standards
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§ 20:22 —Standards organizations

§ 20:23 —Federal statutes

§ 20:24 —Government agency reports

§ 20:25 Determining insurance coverage

§ 20:26  Chronology

§ 20:27 Understanding medical records

§ 20:28 Experts

§ 20:29 Pattern automobile accident investigation checklist

CHAPTER 21. DISCOVERY

I. DISCOVERY—GENERALLY

§21:1 Overview
§ 21:2 Discovery options—Checklist—Oral depositions

§ 21:3 — —Document requests

§21:4  — —Interrogatories

§ 21:5 — —Mental or physical examination
§ 21:6 — —Deposition on written questions
§21:7 — —Requests for admissions

§ 21:8 Discovery strategy—Checklist

§ 21:9 Sequence and timing—Checklist

§ 21:10  Scope of discovery and privileges—Checklist

§ 21:11  Judicial regulation of discovery and pretrial activities—
General

§ 21:12 —Discovery and scheduling conferences and orders—
Checklist

II. OTHER SOURCES

§ 21:13  Overview

§ 21:14 Records useful to plaintiff/defendant—Records useful to
plaintiff

§ 21:15 —Defendant’s investigation of plaintiff

§ 21:16  Prior cases

§ 21:17  Other sources of information—Information on plaintiff’s
care

§ 21:18 —Litigation resources

III. SANCTIONS

§ 21:19 Overview
§ 21:20 Protective orders
§ 21:21 Motions to compel discovery

§ 21:22 —Moving directly for sanctions without filing a motion to
compel

§ 21:23 —Drafting the motion

§ 21:24 —Service of motion
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§ 21:25 —Expenses for obtaining orders to compel discovery
§ 21:26  Sanctions motions—Sanctions for failure to comply with
court order under Rule 37

§ 21:27 —Expenses on failure to admit to genuineness of
documents or matters which were subject of request for
admissions

§ 21:28 —Drafting motion for sanctions

§ 21:29  Sanctions for violation of Rule 26(g)
§ 21:30 —Requirements of Rule 26(g)

§ 21:31 —Consequences of failure to comply

§ 21:32 Duty to supplement discovery responses—Requirements of
Rule 26(e)

§ 21:33 —Consequences of failure to supplement responses

§ 21:34 —Drafting supplemental responses
§ 21:35 Pattern form

IV. APPEALING RULINGS

§ 21:36  Overview

§ 21:37 —Who can hear the appeal
§ 21:38 —Effect of order

§ 21:39 —Client’s interests

§ 21:40 —Preparing the appeal

§ 21:41 Pattern form

V. REFERENCES
§ 21:42 Selected bibliography

CHAPTER 22. DISCOVERY—OPTIONS

I. WRITTEN INTERROGATORIES—RULE 33

§ 22:1 Overview
§ 22:2  Subject matters—Checklists

II. REQUESTS FOR PRODUCTION OF DOCUMENTS
AND THINGS AND ENTRY UPON LAND—RULE 34

§ 22:3 Introduction to Rule 34
§ 22:4 Pattern request in a motor vehicle accident case
§ 22:5 Use of subpoena duces tecum

III. PHYSICAL AND MENTAL EXAMINATION—RULE
35

§ 22:6 Overview—Checklist
§ 22:7 Use in motor vehicle accident cases
§ 22:8 Pattern form
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IV. DEPOSITION ON ORAL QUESTIONS—RULES 26-30

§ 22:9 Overview

§ 22:10 Deposition by plaintiff’s counsel of defendant

§ 22:11  Expected deposition questions for defendant—Checklist
§ 22:12 — —Identification

§ 22:13 — —Identification of all persons and records involved

§ 22:14 — —Your preparation for your deposition testimony

§ 22:15 — —Your alleged liability

§ 22:16 — —Plaintiff's comparative negligence

§ 22:17 — —Liability of others

§ 22:18 — —Causation

§ 22:19 — —Defense experts

§ 22:20 — —Defense counsel

§ 22:21 — —Expected deposition questions for defendant—
Checklist

§ 22:22  Deposition by defense counsel of plaintiff
§ 22:23 Pattern questions to plaintiff—Checklist

V. DEPOSITION ON WRITTEN QUESTIONS—RULE 31

§ 22:24  Overview—Checklist

§ 22:25 Advantages/Disadvantages—Checklist

§ 22:26  When to use Rule 31 depositions on written questions
§ 22:27 Pattern form

VI. REQUESTS FOR ADMISSION

§ 22:28 Overview—Checklist
§ 22:29 Pattern requests in a motor vehicle accident case

VII. REFERENCES
§ 22:30  Selected bibliography

CHAPTER 23. EXPERTS

§ 23:1 Introduction

§ 23:2 Deciding to use an expert witness—General

§ 23:3 Expert witness roles—General considerations—Overview

§23:4 — —Legal requirements

§ 23:5 — —Selection and preparation

§ 23:6 Locating an expert witness—General

§ 23:7 Selecting an expert witness—General

§ 23:8 Expert witness and pretrial preparation—Checklist

§ 23:9 Preliminary conference with expert witness—General

§ 23:10 Clarification of terminology and definitions

§ 23:11 Technique for using defense expert in a motor vehicle
accident case
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§ 23:12  Pretrial discovery of experts—Checklist

§ 23:13 Preparing expert for deposition—Checklist

§ 23:14 Deposing opponent’s expert—Checklist

§ 23:15 Cross-examination—Checklist

§ 23:16  Deposing plaintiff’s attending physician

§ 23:17 Objections to expert testimony—General

§ 23:18 —Federal Rule of Civil Procedure 26(b)(4) (“Rule 26”)

§ 23:19 —Inappropriate subject matter for expert testimony

§ 23:20 —Qualifications

§ 23:21 —Hypothetical questions

§ 23:22 —Improper standards

§ 23:23 —Causation

§ 23:24 Use of expert during trial preparation—General

§ 23:25 Direct examination of experts—Overview

§ 23:26 —Qualifying the expert—Checklist

§ 23:27 —Direct examination—Checklist

§ 23:28 Preparation of the expert for cross-examination—General

§ 23:29  Cross-examination of opposing expert—Checklist

§ 23:30 Direct examination of hypothetical medical expert—
Author’s comments

§ 23:31 Direct examination of defense hypothetical expert—
Checklist

§ 23:32 Direct examination of treating physician—Checklist

§ 23:33  Cross-examination of hypothetical physician—Checklist

§ 23:34 Cross-examination of plaintiff’s hypothetical expert—
Checklist

§ 23:35 Selected bibliography

CHAPTER 24. EXAMINATION OF OTHER

WITNESSES

§ 24:1 Direct examination—Overview

§ 24:2 Cross-Examination—Overview

§ 24:3 Basic cross-examination procedure, tactics, and strategy—

Checklist

§ 24:4 Impeaching the witness—Checklist

§ 24:5 Direct examination of plaintiff—Checklist

§ 24:6 Direct examination of defendant—Checklist

§ 24:7 Selected bibliography

CHAPTER 25. NEGOTIATIONS AND

SETTLEMENT

§ 25:1 Overview

§ 25:2 Communications with client

§ 25:3 Classical approaches to evaluation—Practical limits

§ 25:4  —Median verdict discounted by liability

§ 25:5 —Verdict by special questions to jury
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§ 25:6 —Special damages evaluation

§ 25:7 —Small case evaluation

§ 25:8 Evaluation for settlement—General

§ 25:9 —Elements of cause of action—Checklist

§ 25:10 —Other potentially significant factors—Checklist
§ 25:11 Negotiations—Checklist—Overview

§ 25:12 — —Preparation

§ 25:13 — —Conditions of a substantial settlement offer in a
motor vehicle accident case

§ 25:14 — —Commonly used negotiation techniques

§ 25:15 — —Negotiation preparation form

§ 25:16 — —Conduct of counsel

§ 25:17 — —Amount of opening demand or offer

§ 25:18 — —Continuing negotiation

§ 25:19 — —The demand letter and settlement brochure

§ 25:20 — —Information not to be disclosed

§ 25:21 — —Settlement timing

§ 25:22 — —Structured settlements

§ 25:23 — —Offer of judgment

§ 25:24 — —The Settlement conference

§ 25:25 — —The settlement agreement

§ 25:26  Alternative dispute resolution
§ 25:27  Selected bibliography

CHAPTER 26. TRIAL—GENERALLY
§ 26:1 Overview

§ 26:2 Trial procedure

§ 26:3 Bifurcated trials

§ 26:4 Trial preparation strategy

§ 26:5 Trial exhibit preparation—Checklist

§ 26:6 Trial preparation schedule—Checklist

§ 26:7 Selected bibliography

CHAPTER 27. MOTIONS

§27:1 Options, strategy, and procedures—Checklist
§27:2 Motion for summary judgment

§27:3 Brief in support of motion for summary judgment—
Pattern form

§ 27:4 Pretrial conferences

§ 275 Trial and posttrial motion practice

§ 27:6 Motion in limine

§ 27:7 Motion to bifurcate

§27:8 Motion for mistrial

§ 27:9 Motion to dismiss

§ 27:10 Motion for directed verdict

§ 27:11  Motion for judgment notwithstanding verdict—J.N.O.V
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§ 27:12
§ 27:13
§ 27:14
§ 27:15
§ 27:16
§ 27:17

Motion for new trial
Motion to amend judgment
Motion to disqualify judge
Motion to re-open record
Motion for continuance
Selected bibliography

CHAPTER 28. JURY—SELECTION AND
INSTRUCTIONS

I. SELECTION OF JURY

§ 28:1
§ 28:2
§ 28:3
§ 28:4
§ 28:5
§ 28:6
§ 28:7

General

Investigating the panel—Checklist

Voir dire strategy and procedure—Checklist
Questioning the jurors—Checklist
Peremptory challenges

Jury chart

After selection

II. JURY INSTRUCTIONS

§ 28:8

§ 28:9

§ 28:10
§ 28:11
§ 28:12
§ 28:13
§ 28:14
§ 28:15
§ 28:16
§ 28:17
§ 28:18
§ 28:19
§ 28:20
§ 28:21
§ 28:22
§ 28:23
§ 28:24
§ 28:25
§ 28:26
§ 28:27
§ 28:28
§ 28:29
§ 28:30
§ 28:31
§ 28:32

General—Checklist

Preliminary instructions

Plaintiff’s pattern jury instructions—Checklist—Overview
— —Negligence

— —Multiple defendants—dJoint and several liability
— —Admissions

— —Plaintiff’s burden of proof

— —Causation

— —Contributory or comparative negligence
— —Statute of limitations

— —Take plaintiff as you find him or her

— —Credibility of witnesses and experts

— —Damages—General

— — —Loss of earning capacity

— — —Loss of consortium

— — —Death action

— —Punitive damages

— —Strict liability

— —Breach of warranty

— —Misrepresentation

— —Negligence

— —Plaintiff’'s burden of proof

— —Causation

— —Statute of limitations

— —Punitive damages
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§ 28:34
§ 28:35
§ 28:36
§ 28:37
§ 28:38
§ 28:39
§ 28:40
§ 28:41
§ 28:42
§ 28:43
§ 28:44
§ 28:45
§ 28:46
§ 28:47
§ 28:48
§ 28:49
§ 28:50
§ 28:51
§ 28:52
§ 28:53
§ 28:54
§ 28:55
§ 28:56
§ 28:57
§ 28:58
§ 28:59
§ 28:60
§ 28:61
§ 28:62
§ 28:63
§ 28:64
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Defendant’s pattern jury instructions—Checklist—
Overview

— —Negligence

— —Violation of statute—Some evidence of negligence

— —New and independent cause

— —Admissions

— —Contributory or comparative negligence

— —Assumption of the risk

— —Statute of limitations

— —dJury not to use hindsight or retrospective judgment

— —Defendants to be judged separately

— —Burden of proof—No speculation

— —Preponderance of evidence

— —Liability to be decided first

— —Expert testimony

— —Credibility of witnesses

— —Plaintiff’s bias or prejudice

— —Proximate cause requirement

— —Two or more probable causes

— —Prohibition against punitive damages

— —Damages

— —Strict liability

— —Negligence

— —Conditions beyond defendant’s control

— —New and independent Cause

— —Substantial change in product

— —Misuse

— —State of the art

— —Assumption of the risk

— —Burden of proof

— —Proximate cause requirement

Special Questions for Jury

Selected bibliography

CHAPTER 29. OPENING STATEMENT AND
CLOSING ARGUMENT

I. OPENING STATEMENT

§ 29:1
§ 29:2
§ 29:3
§ 29:4
§ 29:5
§ 29:6
§ 29:7
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Overview

Purpose

Importance

Comparison of opening statement to final summation
The law and court rules

Preparation of opening statement

Contents of opening statement—Checklist
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§ 29:8 Techniques of effective presentation—Checklist—Use
positive approach

§ 29:9 — —Avoid common mistakes

§ 29:10 — —Demeanor of counsel

§29:11 — —Anticipating adversary’s statements
§29:12 — —Handling weaknesses and problems

§ 29:13 — —Explaining complex matters

§ 29:14 — —Handling burden of proof

§ 29:15 — —Insist on recording opening statement
§29:16 — —Lawyer talk and decision-making timing

II. CLOSING ARGUMENT

§ 29:17 Overview

§ 29:18 Delivery

§ 29:19 Objections

§29:20 Common argument structures
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