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DIVISION OF PROPERTY ORDERS
PART II: WHICH BOX SHOULD |
CHECK?

By Phillip Wilson and Caitlin Steiner"

The most common question about DOPOs is “Which
boxes should be checked?” The answer to that question
depends on the plan and whether the Participant is cur-
rently in pay status. Here are the “Types of Payment” as
they are listed in the DOPO form:

1. Age and service retirement benefit, INCLUDING
Partial Lump Sum Payments (“PLOP”) received
under R.C. 145.46(E)(1), 3307.60(B), 3309.46(B)(4),
or R.C. 5505.162(A)(3), and Deferred Retirement
Option Plan (“DROP”) under R.C. 742.43 or R.C.
5505.50

1Phillip Wilson (pwilson@qdrogroup.com) is a public plan
drafting specialist at QDRO Group where he focuses on DOPOs,
Court Orders Acceptable for Processing (COAPs), Military Retired
Pay Division Orders (MRPDOs), Qualifying Court Orders to Divide
Railroad Retirement Benefits (Tier II) and state plans across the
country. In addition, he is a member of the litigation support team.

Caitlin Steiner (c.i.steiner@cmlaw.csuohio.edu) was QDRO
Group’s Law Clerk at the time this article was written and a third-
year student at Cleveland Marshall College of Law. She is a Dean’s
Leadership Fellow as well as the Online Articles Editor for the
Cleveland State Law Review. At QDRO Group her focus was
researching challenging issues in the Employee Retirement Income
Security Act of 1974 (ERISA) and writing scholarly treatises. The
authors would like to thank Joe Minor, James Myers and David
Kelley of QDRO Group for their substantial contributions to this
article.
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2. Age and service retirement benefit,
BUT EXCLUDING Partial Lump Sum
Payments (“PLOP”) received under
R.C. 145.46(E)(1), 3307.60(B),
3309.46(B)(4) or R.C. 5505.162(A)(3),
and Deferred Retirement Option Plan
(“DROP”) under R.C. 742.43 or R.C.
5505.50

3. Disability monthly benefit
4. Account refund

5. Additional money purchase annuity/
additional annuity lump sum refund

6. Reemployed retiree money purchase
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annuity (when monthly payment ex-
ceeds $25.00) or lump sum refund

7. Defined contribution plan benefit

PARTICIPANT NOT IN PAY
STATUS

We suggest leaving all boxes unchecked
when the member is in the traditional pen-
sion plan and not yet in pay status for OP-
ERS, SERS, and STRS. Please note that
this may result in the unfair treatment of
the plan participant under certain condi-
tions such as a disability retirement, but
there is no other way to protect the prop-
erty rights of the alternate payee if the
boxes are not left blank. Checking boxes in
Section II. (A) of the DOPO form limits the
Alternate Payee to a specific type of pay-
ment that may not be applicable when the
Participant retires. State Plan representa-
tives have confirmed to us that if all boxes
are left blank, the Alternate Payee will
receive their benefits from the first source
of benefits the Participant receives. How-
ever, this does not apply to STRS and OP-
ERS members who are enrolled in the
member directed or combined plans.

STRS and OPERS offer a defined contri-
bution plan known as the Member Directed
Plan and a Combined Plan which has
defined benefit and defined contribution
components. If the parties intend to divide
the Member Directed Plan or Combined
Plan under OPERS, the “Defined contribu-
tion plan benefit” box must be checked.
The same is true for STRS members who
are enrolled in the Member Directed Plan
but not for members of the Combined Plan.
STRS does allow one component of the
Combined Plan to be isolated and divided.
Thus, if the parties wish to exclude the
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defined contribution component from divi-
sion, the “Age and service retirement ben-
efit, INCLUDING . . .,” “Age and service
retirement benefit, EXCLUDING. . .,” and
“Account refund” boxes need to be checked.
If the parties only wish to divide the
defined contribution component, only the
“Defined contribution plan benefit” box
should be checked. Checking all of the
boxes will result in both components of the
plan being divided. Always check with the
Plan in filling out such orders because it is
easy to make a mistake.

Although OPF and OSHP do not offer
defined contribution plan benefits, we sug-
gest checking boxes prior to retirement
because these plans offer a Deferred Re-
tirement Option Program (DROP). As
noted earlier, leaving all boxes unchecked
means the Alternate Payee will receive
their benefits from the first source of
benefits the Participant receives. This pre-
sents an issue if the parties wish to divide
the DROP account because the Participant
can commence his or her pension prior to
taking a distribution from DROP. This
could essentially exclude up to eight years
of pension payments, as well as interest,
from the Alternate Payee’s share. This is
why we suggest checking the three forms
of benefits available to OPF members prior
to retirement: “Age and service retirement
benefit, INCLUDING. . .,” “Account re-
fund,” and “Disability monthly benefit.”

PARTICIPANT IN PAY STATUS

We always recommend checking the box
that reflects the current benefit being paid
to the Participant. For example, if the Par-
ticipant selected an age and service retire-
ment benefit and chose not to select a
partial lump sum payment or participate
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in DROP, we would select the “Age and ser-
vice retirement benefit, EXCLUDING
. . .” box to avoid any confusion. We do
this primarily to exclude any reemployed
accounts or money purchase annuities that
could become payable in the future from
division. However, it is unlikely that such
reemployed accounts or money purchase
annuities would be divided, because—as
we mentioned earlier—it is only the first
form of benefit payable that is awarded to
the Alternate Payee. But when we know
the benefit that is already being paid out,
why take a risk?

Benefit Assignments

As you can see, when it comes to check-
ing boxes in Section II. (A) of the DOPO
form, it is important to know the member’s
type of benefit and current status with the
plan (active or retired). It is also important
to know the member’s current status with
the plan when it comes to choosing an
assignment.

The DOPO form offers a choice between
a set dollar amount per month and a per-
centage of the marital portion when award-
ing a portion of the pension to the Alter-
nate Payee. But there is a problem with
using coverture when the Participant has
been retired: using a coverture assignment
after the Participant has been retired for
more than one full year will exclude all
COLAs that have already been paid to the
Participant from the Alternate Payee’s
share. It is our understanding that some,
if not all plan administrators multiply the
Alternate Payee’s interest by the base ben-
efit at retirement, not the gross benefit cur-
rently being paid to the Participant. To
circumvent this issue, we recommend
calculating the marital portion of the ben-
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efit and utilizing a dollar amount assign-
ment when the Participant has been re-
tired for more than one full year. The
dollar amount assignment ensures the
Alternate Payee receives a proportionate
share of all past and future COLAs.

However, as you will learn in the next
section of this article, such dollar amount
assignments are not an option for the
Member Directed or Combined plans,
which is just another example of how little
flexibility of movement the DOPO straight-
jacket affords.

ASSIGNMENTS FOR DEFINED
CONTRIBUTION AND
COMBINED PLANS

The defined contribution and combined
plans present nearly insurmountable prob-
lems in filling out the DOPO. To say that
dividing the defined contribution and
combined plans under STRS and OPERS
is “problematic” is an understatement
because the plans require a coverture
assignment. Consider the ramifications of
forcing a coverture assignment and not a
dollar amount upon attorneys wishing to
divide an account balance. First, it forces
the parties to submit a “placeholding”
DOPO because the exact coverture per-
centage can only be accurately determined
at retirement. Then at retirement a trac-
ing of the marital and separate property
must be done so that one can “back into”
the correct coverture percentage by divid-
ing 50% of the marital account balance by
the total account balance at retirement.

Let’s revisit those issues one more time.
The coverture assignment is unsuitable for
these types of plans because (1) the ac-
count is not divided until the Participant
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takes a distribution and (2) coverture as-
sumes a linear growth that is not reflec-
tive of a defined contribution account.
These defined contribution plans consist of
employee and employer contributions that
are then invested into the market, whereas
defined benefit plans calculate the Partic-
ipant’s benefit at retirement based on
certain factors (service performed, salary,
and age). Time or service-based coverture
occurs when a numerator of time or cred-
ited service in the plan while married is
placed over a denominator of time or
credited service in the plan at retirement.
This approach, which 45 states have ad-
opted, is equitable when determining the
Alternate Payee’s share of the vast major-
ity of defined benefit plans because the ser-
vice credits accrue in a linear manner and
no one service credit is worth more than
the other. The Ohio Supreme Court estab-
lished this approach as a guideline in Hoyt
v. Hoyt>—more recently reinforced in Dan-
iel v. Daniel.® In contrast, market volatility
and fluctuating amounts of contributions
provide entirely too much inaccuracy for a
coverture assignment to be an equitable
approach for dividing defined contribution
accounts.

Tracing, therefore, is nearly always a ne-
cessity in such accounts because there is
no way of knowing which party will be neg-
atively impacted by these administrative
procedures without a tracing of the account
at retirement. With more members choos-
ing to participate in these types of plans,
the problem is growing. Of course, the
legislature needs to correct this DOPO
problem as well as a larger one for former
spouses of state employees: the lack of pre-
retirement survivor protection for former
spouses. When a former spouse is awarded

© 2020 Thomson Reuters
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a portion of a state pension for an active
plan participant his or her attorney faces a
significant challenge: How to protect the
property award knowing that the death of
the Plan Participant before retirement will
leave the former spouse with no pension
benefit. This Cosby* problem was discussed
in much more detail in Part I of this article.

DISABILITY BENEFITS

The inflexibility of DOPOs has generated
another major problem when disability
benefits are involved. If a box under Type
of Payment is not checked and a Plan Par-
ticipant later retires under a disability
pension, the Alternate Payee may well be
overcompensated and a return trip to
court—or good faith negotiations—need to
take place. Remember our earlier warning
about how checking the age and service
retirement box might deprive the Alternate
Payee a share of the pension if the Partici-
pant retires under a disability form of pay-
ment? However, a disservice may well then
be done to the Participant because the
entire disability payments will be di-
vided—even the portion of the payments a
court might judge to be separate property
if looking at the issue de novo.

In Ohio it is well-established law that
disability pension payments are not a mar-
ital asset except to the extent that they
represent the retirement component of the
pension. Determining how much of the dis-
ability payments are foregone retirement
benefits is a frequently litigated issue.’

First some background is necessary. For
STRS, PERS, and SERS, there are two
types of disability benefits that a Partici-
pant may receive: The original disability
plan or the revised disability plan. Those

© 2020 Thomson Reuters
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hired prior to 1992 receive disability pay-
ments under the original disability plan,
meaning they will continue to receive dis-
ability benefits for the rest of their life
given their condition does not improve and
they do not return to work. Participants
under the revised disability plan must ap-
ply for an age and service retirement bene-
fit once they reach normal retirement age.
The disability issue is further complicated
by the fact that the original disability plan
is more generous than the revised plan in
that it adds in the years of service from
the Participant’s age at disability until age
60 in determining the size of this benefit.
Is the smaller frozen accrued pension at
the time of the disability to be divided or
should the enhanced pension which adds
additional service to the age of 60 to the
pension calculation be divided? This issue
has been litigated in Ohio with mixed
results.

We suggest checking the “Age and ser-
vice retirement benefit, INCLUDING . . .”
and “Account refund” boxes when the Par-
ticipant is receiving disability under the
revised plan. This way, only the retirement
benefit at the member’s conversion date is
divided, not the disability benefit. The orig-
inal plan is much more difficult because
the “Disability benefit” box must be
checked to divide the benefit. If the order
is submitted prior to the Participant reach-
ing his or her normal retirement age, the
plan will divide the benefit immediately.
Because disability benefits should not be
divided unless they are taken in lieu of
retirement benefits, the original disability
plan often requires the parties and their
attorneys to file an order years after the
divorce.

Another issue concerning the original
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disability plan has to do with survivorship.
The member receiving this benefit will not
have the opportunity to elect a joint and
survivor annuity, which means the Alter-
nate Payee’s share of the benefit ceases
upon the member’s death. We recommend
life insurance for the Alternate Payee, but
given the nature of the Participant’s dis-
ability, this may be difficult to accomplish.

Fewer original disability plans under
OPERS, STRS, and SERS are being
awarded given the cutoff date of 1992 used
to determine the type of disability benefit.
OPF and OSHP, however, offer only a dis-
ability plan similar to the original disabil-
ity plan where members receive disability
benefits for the rest of their life. The major
distinction to be made between this dis-
ability plan and the original is that mem-
bers can elect a survivor annuity.

REMINDER RECAP

As you can see, having the right infor-
mation is key when it comes to properly
drafting a DOPO. Thus, it is important for
any attorney who wishes to divide a public
plan in the State of Ohio to send discovery.
Simply drafting a DOPO to award an
Alternate Payee a percentage of the mari-
tal portion is inadequate because it is done
with insufficient information. While the
Plan may send a letter of approval upon
reviewing the DOPO and divorce decree,
the potential pitfalls may not be realized
for years. To avoid problems for your
clients, you should always root out all the
necessary Plan information before filling
out the DOPO.

DID YOU KNOW?

1. Reemployed accounts/ Money
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purchase annuities: Two DOPOs need
to be prepared and filed at the same
time if the attorneys wish to divide
the age and service retirement benefit
and reemployed account/money pur-
chase annuity. Otherwise, one DOPO
will supersede the other if they are
not filed simultaneously. Another
important note to make is that Par-
ticipants of the reemployed account
do not earn service credits so a dollar
amount assignment must be used
when dividing the account. The DOPO
must include the Alternate Payee’s
share of a lump sum refund as well as
his or her share of an annuity since
Participants can take an annuity once
they reach age 65.

2. Combining service and DOPOs at

retirement: Attorneys need to prepare
two DOPOs if they wish to divide two
State Plans. Preparing two DOPOs
ensures the Alternate Payee will re-
ceive both benefits if the Participant
decides to commence them separately.
The Alternate Payee will also be cred-
ited with service from both Plans if
the Participant decides to combine
benefits at retirement, but it is pos-
sible the Alternate Payee is overcom-
pensated in this situation because the
Plans will simply add the numerators
together without checking for concur-
rent service like they do for the
denominator. This essentially means
Participants that not are not credited
with more than one full service credit
per calendar year when combining
service, but that Alternate Payees are.

3. Conflicting information: OPERS and

STRS will reject a DOPO if the Parti-
cipant’s address does not match the

© 2020 Thomson Reuters
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address they have on file. Discovery
can prevent this type of rejection as
these plans will provide you with the
Participant’s address of record.

A MODEST PROPOSAL

While the bench and bar were consulted
during the DOPO creation process, it was
more a perfunctory consultation than a col-
laborative effort. At a time when the
problems (and the unnecessary expenses
and dangers to the parties involved) with
DOPOs are so evident, it is well past time
that a truly collaborative effort be under-
taken to develop a form that better serves
all interested parties. This could be reme-
diated by the legislature developing a
DOPO work committee in which the state
plans receive feedback from the stakehold-
ers in this process, especially domestic re-
lations judges, magistrates, and attorneys,
as well as parties who have been involved
in the process, in order to accurately as-
sess the problems people currently con-
front; problems we have only touched
upon. It would also be useful for that com-
mittee to have professional guidance from
outside ERISA attorneys and actuaries
experienced in the world of QDROs.

We would also like the plans and legisla-
ture to face the anxiety and dangers our
current plans impose on former spouses
who have been awarded a portion of the
pension. It would seem unnecessary to tell
state plans that they should treat former
spouses as full owners of a portion of the
state pension that a domestic relations
court has awarded them—but it is
necessary. This can only be done with
legislation that changes the structure of
state pensions and allows a type of prere-
tirement survivor protection for a former
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spouse. As we noted earlier in Part I of this
article as well as in this part, former
spouses awarded a portion of a plan par-
ticipant’s pension are treated as non-
entities under the plans. They have no
right to any of the pension until the partic-
ipant actually retires. Interestingly, a
number of other states have solved this
problem with a straightforward solution:
separate interest orders. In other words,
the portion of the pension awarded to the
former spouse is actuarially converted into
a pension for that individual. Such changes
can be structured so as not impose funding
pressures on the plan. Solving the precari-
ous situation former spouses may be in for
decades only requires a desire to remedy
the situation, because a viable solution can

be readily developed by professionals in
the field.

Incidentally, the legislature would help
the state pensions ward off political pres-
sures to be integrated with Social Security
in establishing preretirement survivorship
protection for former spouses similar to
that afforded by Social Security.

ENDNOTES:

2Hoyt v. Hoyt, 53 Ohio St. 3d 177, 559
N.E.2d 1292, 12 Employee Benefits Cas.
(BNA) 2584 (1990).

3Dantiel v. Daniel, 139 Ohio St. 3d 275,
2014-Ohio-1161, 11 N.E.3d 1119 (2014).

*Cosby v. Cosby, 96 Ohio St. 3d 228,
2002-Ohio-4170, 773 N.E.2d 516, 28 Em-
ployee Benefits Cas. (BNA) 2655 (2002).

SDisability payments are generally as-
sumed to be separate property. However,
there is a notable exception to that general
rule and that occurs when the disability
payments are accepted in lieu of pension
payments. This, of course, makes immense
sense in that it prevents the plan partici-
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pant from unilaterally converting marital
property (the pension earned during the
marriage) into separate property. This is
the dominant case law in Ohio. See Arkley
v. Arkley, 2003-Ohio-7021, 2003 WL
22999285 (Ohio Ct. App. 7th Dist. Jef-
ferson County 2003). More specifically
courts have found that the disability pay-
ments become marital property at the time
the plan participant is eligible to retire.
See Mathews v. Mathews, 2013-Ohio-2471,
2013 WL 3018161 (Ohio Ct. App. 2d Dist.
Clark County 2013). Burkhart v. Burkhart,
2009-Ohio-1307, 2009 WL 737394 (Ohio
Ct. App. 12th Dist. Clermont County 2009)
and Fannin v. Fannin, 1999 WL 450205
(Ohio Ct. App. 12th Dist. Preble County
1999) (unreported) simply point to the fact
that disability payments transmute into
retirement benefits at some point in time.
There is one other common refinement that
Ohio courts have routinely adopted: The
disability payments received before the
normal retirement age are separate prop-
erty because they are wage replacement
and not retirement pension benefits. Mot-
ter v. Motter, 2000-Ohio-1714, 2000 WL
1049311 (Ohio Ct. App. 3d Dist. Wyandot
County 2000) is perhaps the most com-
monly cited case on this refinement to the
general rule. An outlier for this wage
continuation concept is Okos v. Okos, 137
Ohio App. 3d 563, 739 N.E.2d 368 (6th
Dist. Lucas County 2000) which held that
all disability payments from the plan were
wage continuation even after the law
enforcement officer reached the normal
retirement age. This “the payments never
become marital property” is routinely
ignored across Henderhan v. Henderhan,
2002-Ohio-2674, 2002 WL 1058376 (Ohio
Ct. App. 5th Dist. Stark County 2002) a
trial court determined that the full lump
sum settlement annuity that the injured
party received in lieu of disability pay-
ments was marital in nature and subject
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to equitable distribution.

THE SULLIVAN CASE:
MILITARY DIVORCE
LESSONS FOR LITIGANTS
AND LAWYERS

by Mark E. Sullivan®

“Doubt, delay and denial” might have
been an appropriate headnote for the Sul-
livan case. Decided October 27, 2020 in the
Ohio Court of Appeals for the Second Ap-
pellate District, Sullivan v. Sullivan dealt
with the division of military retired pay,
contempt charges against the ex-husband/
retiree Brendan Sullivan (“Brendan”), and
allocation of the Survivor Benefit Plan to
Brendan’s former wife, Lisa Sullivan
(“Lisa”).! The facts are straightforward.

“JUST THE FACTS, MAAM

After a marriage lasting 19 years, the
parties were divorced in June 2018. Bren-
dan, a retired military officer, was required
to pay Lisa 46.52% of his disposable retired
pay. The reduction from 50% was to al-
locate to her the entire premium for the
survivor annuity, the Survivor Benefit Plan
(SBP). Brendan was ordered to make all
payments until the retired pay center?
began garnishment of his retired pay.

Unfortunately, Brendan got behind. In
post-divorce proceedings Lisa moved to
hold him in contempt for not paying the
required part of his military pension. Eight

*Mr. Sullivan is a retired Army Reserve JAG colonel. He practices family law in Raleigh, North Caro-
lina, and is the author of THE MILITARY DIVORCE HANDBOOK (Am. Bar Assn., 3rd Ed. 2019) and many
internet resources on military family law issues. A Fellow of the American Academy of Matrimonial Lawyers,
Mr. Sullivan has been a board-certified specialist in family law since 1989. He works with attorneys
nationwide as a consultant on military divorce issues in drafting military pension division orders. He can be
reached at 919-832-8507 and at mark.sullivan@ncfamilylaw.com.
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months after the entry of the divorce
decree ordering him to share his pension,
the court found him in contempt of court
and ordered him to pay arrears at $255/
mo. (plus attorney fees of $500) to purge
himself. There are five lessons to this story.

WHEN IN DOUBT, KNOW HOW
TO COUNT

Brendan said he was in doubt. He
claimed that he doubted that the calcula-
tion of the payable pension-division
amount was accurate. He claimed that he
had not signed the paperwork due to “false
information.”

The first lesson is “know how to count.”
The decree said for Brendan to pay Lisa
46.52% of his disposable retired pay. While
Brendan may not have known precisely
what to pay, the trial court didn* know
how to count.

Under the rules in the Uniformed Ser-
vices Former Spouses’ Protection Act, at 10
U.S.C.A. § 1408(a)(4)(A), “disposable re-
tired pay” is (in this case) simply gross pay
less the SBP premium. Brendan’s numbers
were:

Gross ret’d $3,071 | Shown on

pay RAS?®

SBP premium 200 | Ditto
Disposable 2,871 | Ditto

ret’d pay

Amount for $1,336 | Disp. ret’d pay
Lisa X 46.52%

3 Retiree Account Statement. Each retiree’s
RAS is shown at the secure DFAS website, https:/

myPay.dfas.mil.

Even though the math is pretty simple,
the trial court still got it wrong. The court
ruled that Lisa was entitled to 46.52% of

Brendan’s gross pay.* Apparently unaware
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of this error, the appellate court stated that
that trial court’s retired pay calculations
were supported by the terms of the divorce
decree and the testimony of Lisa.’

The court ordered Brendan to pay Lisa
$1,428.02 per month. That’s about 46.52%
of the gross retired pay for Brendan. The
proper number for Lisa was 46.52% of
Brendan’s disposable retired pay, amount-
ing to approximately $1,336 per month, a
difference of about $90 per month. At
$1,428/mo., Brendan would be overpaying
Lisa by about $1,000 a year!

DELAY

Brendan claimed delay as a defense. As
justification for his actions, Brendan said
he hadn’t signed the required documents
because he “just got it” on the day of the
hearing. Apparently the paperwork was
delayed.

The second point could be framed as a
question - “Why the delay?” Why should it
have taken from June 2018 to February
2019, if one believes Brendan, to prepare a
military pension division order (MPDO)? A
proper order can be prepared on two or
three sheets of paper. One can contract
with a firm which prepares QDROs to do
the drafting. It’s also simple to do it from
examples found on-line.’® The “best prac-
tices rule” dictates that supplemental
orders should be completed simultaneously
with the underlying decree or judgment, so
that details will not be missed, memories
won’t fade, and the matter won’t simply
fall off the radar screen.

The author’s firm prepares MPDOs every
week of the year. Given the proper facts in
a simple case (e.g., wife gets 46.52% of
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husband’s disposable retired pay, and
husband will elect former-spouse SBP
coverage for wife), it would take less than
an hour to draft such an order. The Court
of Appeals opinion says nothing about why
the drafting was delayed.

DENIAL

Part of Brendan’s defense was his denial
regarding underpayment. He didn’t believe
that he had paid Lisa less than what was
owed.

The trial court found—after reviewing a
payment schedule that showed wide vari-
ances and zero in some months—that
Brendan had paid over $8,000, and that he
was behind about $4,000. Since the defini-
tion of disposable retired pay is right in
the statute,” it’s hard to see how he could
have gotten it wrong. On the other hand,
as we’ve seen above, even the trial court
got it wrong, by calculating Lisa’s share
out of gross retired pay, when the initial
order clearly said disposable retired pay
was the benchmark!

AND DOUBT AGAIN . .

The fourth point is “doubt” once again.
Brendan argued that he doubted whether
the share given to Lisa, 46.52%, was the
correct adjusted share of his pension.

Since Brendan signed the initial divorce
settlement, he shouldn’t have made this
argument. He was bound, through the doc-
trine of res judicata, from asserting a
subsequent attack on the prior decree and
from denying the validity of its findings.

Still, it’s worth examining whether the
counting was done correctly. The simple
answer for “cost-shifting” in SBP cases
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(i.e., having the former spouse pay the
entire premium through a reduction in her
share of the pension) goes like this:

1. Determine the cost of SBP (it’s 6.5%
of the SBP base, usually the entire
pension, for those who retired from
active duty)

2. Subtract that percentage from 100%—
the result is 93.5%

3. Convert the percent to a decimal—
that’s .935

4. Determine the retiree’s share—that’s
50% in this case

5. Divide that share by .935—in this
case, .50/ .935 = .5347

6. Subtract the result in #5 above from
100% to get the new share for the for-
mer spouse, which would be 100% —
53.48% = 46.52% for Lisa.

This can be done for any case in which
the retiree has a “regular retirement,” that
is, a retirement after at least 20 years of
active duty.

COOPERATION

The last lesson involves the process of
submission of the paperwork to the retired
pay center. The initial order required Bren-
dan to cooperate in signing documents and
not to interfere with Lisa’s application for
direct payment of her share of the pension.
Did Brendan violate this? Was this clause
even necessary?

The process of submitting orders for SBP
and pension division is not complicated.
And it requires no cooperation by the
servicemember or retiree. All that Lisa’s
attorney had to do was:

© 2020 Thomson Reuters
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e Write up the MPDO (see above)
e Get it signed and filed

e Fill out DD Form 2293 (former spouse
application for pension share)

e Complete DD Form 2656-10 (former
spouse deemed election for SBP)

e Fill out forms for direct deposit and
tax withholding

e Send DFAS the above documents with
certified copies of the divorce decree
and MPDO.

That’s what it takes. And the retiree’s
cooperation is not needed for any of these!

CONCLUSION

While military pension division cases are
not regular fare for most attorneys, they
are not a cause for panic. When the going
gets difficult, it’s often a wise idea to adopt
two strategies:

e First, review the resources which are
available. There are dozens of Silent
Partner infoletters available at the
website of the North Carolina State
Bar’s military committee, https:/ww
w.nclamp.gov at Publications. They
cover virtually all aspects of dividing
the pension, allocating SBP (or de-
fending against it), and dividing the
Thrift Savings Plan, among other
topics.

e Don’t go it alone. Hire an attorney
who’s “been around the block” with
these problems a couple of times.
That’s what is called a sidekick or—
among fighter pilots—a “wingman.”
This can be a Reservist or a lawyer in
the National Guard. Or it can be a

© 2020 Thomson Reuters

NOV/DEC 2020 | VOLUME 32 | ISSUE 6

lawyer or firm which does DRO’s and
pension division orders. It could even
be an attorney who is retired from the
military.

With these basic precautions and the
above five lessons, the next military pen-
sion division can be faced without fear.

ENDNOTES:

Sullivan v. Sullivan, 2020-Ohio-5036,
2020 WL 6255267 (Ohio Ct. App. 2d Dist.
Montgomery County 2020).

2For the Army, Navy, Air Force and
Marine Corps, this is DFAS, the Defense
Finance and Accounting Service, located in
Cleveland, Ohio. Retired pay for members
of the Coast Guard and the commissioned
corps of the Public Health Service and the
National Oceanic and Atmospheric Admin-
istration is handled by the Coast Guard
Pay and Personnel Center in Topeka, Kan-
sas.

‘Sullivan v. Sullivan, 2020-Ohio-5036,
M 10, 2020 WL 6255267, at *3-4 (Ohio Ct.
App. 2d Dist. Montgomery County 2020).

SSullivan v. Sullivan, 2020-Ohio-5036,
M 16, 2020 WL 6255267, at *5 (Ohio Ct.
App. 2d Dist. Montgomery County 2020).

’A Silent Partner info-letter prepared
by the author, “Getting Military Pension
Orders Honored by the Retired Pay Cen-
ter,” contains sample clauses for use in the
MPDO; it can be found the Publications
tab at www.nclamp.gov Publications.

710 U.S.C.A. § 1408(a)(4)(A).

211



NOV/DEC 2020 | VOLUME 32 | ISSUE 6

A “KINDA-SORTA-MAYBE”
CLARIFICATION OF
TERMINATING A SHARED
PARENTING DECREE

By Kendra L. Carpenter, Esq.”

On October 8, 2020, the Supreme Court
of Ohio clarified whether a change of cir-
cumstances is needed when terminating a
shared parenting decree. Well, kinda . . .
sorta . . . maybe?

In Bruns v. Green', the Supreme Court
heard a combined jurisdictional appeal and
a certified conflict brought by the Tenth
District as a result of the Fifth District
case Wright v. Wright® as to whether a
change in circumstances under R.C.
3109.04(E)(1)(a) is required when termi-
nating a shared parenting plan/decree and
subsequently modifying parental rights
and responsibilities under R.C.
3109.04(E)(2).® Abrogating Wright, the
Court found that R.C. 3109(E)(1)(a) does
not apply when terminating a shared
parenting plan; courts need to consider
only if the termination is in the child’s best
interest. Notably, the Fifth District was
the only Ohio district that interpreted the
statute to require a chance in
circumstance.

Aside from the purported clarification of
the law, Justice Kennedy broached a larger
issue in her concurring opinion. The juris-
dictional appeal in Bruns was brought by
the father, who relied upon Fisher v. Ha-
senjager® decided by the Court in 2007.
Therein, the Court’s syllabus stated:

DOMESTIC RELATIONS JOURNAL OF OHIO

A modification of the designation of resi-
dential parent and legal custodian of a
child requires a determination that a
“change in circumstances” has occurred,
as well as a finding that the modification
is in the best interest of the child. (R.C.
3109.04(E)(1)(a), construed.)

While the black letter law is correct in
Fisher, Justice Kennedy pointed out that
the ruling is misleading because it is not
consistent with the underlying facts of the
case.

Like in Bruns, Fisher involved a termina-
tion of a shared parenting decree. The
Fisher trial court found that termination
was in the child’s best interest. Unfortu-
nately—as Justice Kennedy noted—the
trial court failed to identify the statute
upon which it relied, causing the Third
District Court of Appeals to interpret the
trial court’s finding as a modification of the
plan that required a change in
circumstance. The Third District reasoned:

Since both parties previously agreed to
equally allocate the parental rights and
responsibilities of [the child], the trial
court’s finding “terminates” or removes
this specific term or provision of the plan
and replaces it with a term * * * that
[Mother] is the residential parent and
legal custodian * * *,

In essence, the trial court has modified the
parties’ shared-parenting plan, when it
named [Mother] residential parent and
legal custodian.

Additionally, this conclusion is further
supported by the trial court’s decision to
leave “all other orders not in conflict with
the [modifications it made] /sic/ in full
force and effect.” This shows that the trial
court intended to keep the remaining
terms of the plan in effect and enforceable.

*Kendra L. Carpenter is an OSBA certified family law attorney with Carpenter Family Law LLC in
Columbus, Ohio. She serves as Vice Chair on the OSBA Family Law Committee and is the author of
chapters 15 and 18 in the Sowald & Morgenstern Domestic Relations Law treatise.
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Recognizing that its decision conflicted
with rulings by the Twelfth District, the
Third District certified the matter to the
Supreme Court of Ohio to determine
whether a change of a child’s legal custo-
dian and residential parent is considered a
“term” in a shared parenting decree that
did not require a change in circumstance.
In a five-two decision penned by the late
Chief Justice Moyer, the Fisher Court said,
“no” and remanded the case to the trial
court to determine if there was a change
in circumstances.’

Though the Fisher syllabus correctly
stated the law, it did not arise out of the
facts of the underlying case. Even Justice
Pfeifer seemed baffled by his colleagues’
reasoning. In his dissent, he pointed out
the case involved a termination of a shared
parenting decree under R.C.
3109.04(E)(2)(c), which allows a court to
terminate based solely on the best interest
standard. He noted that after termination,
R.C. 3109.04(E)(2)(d) then required the
court to modify the decree for the alloca-
tion of parental rights as if shared parent-
ing had never been granted. Yet, such a
“modification” was not a trigger to invoke

the need for a change of circumstance
under R.C. 3109.04(E)(1)(a).

Circling back to Bruns, the Father in
Bruns relied upon Fisher because the facts
in the two cases were identical. Both
involved a shared parenting plan under
which both parents were the residential
parents and the legal custodians. Both
plans were terminated. And in both cases,
the residential parent and legal custodian
status was modified, and one parent was
named the sole residential parent and
legal custodian. Yet, both cases were de-
cided differently.
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Justice Kennedy argued that the use of
the term “modification” in Fisher did not
undermine its applicability to Bruns and
that the Bruns Court should have explicitly
overruled its finding in Fisher. She stated:

[IIf this [Bruns] court had applied the cor-
rect statutory provision in Fisher, then
Fisher would control this case. But Fisher
does not apply here, not because there is a
relevant factual distinction between that
case and this one but because Fisher was
wrongly decided. Fisher treated a termina-
tion of a decree and plan of shared parent-
ing as if it were a modification of a shared-
parenting plan, when a termination is
another thing entirely. A trial court must
consider a termination under the standard
set forth in R.C. 3109.04(E)(2)(c).

Because the Bruns Court did not overrule
Fisher, it remains good law. As Justice
Kennedy pointed out, the Court now has
two different holdings on the same fact
pattern and appellate courts are without
any guidance on future cases. So, Bruns,
kinda . .

.sorta . . . maybe. . . .

ENDNOTES:

'Bruns v. Green, 2020-Ohio-4787, 2020
WL 5948530 (Ohio 2020) (official citation
no yet available).

*Wright v. Wright, 2012-Ohio-1560,
2012 WL 1143664 (Ohio Ct. App. 5th Dist.
Stark County 2012) (abrogated by, Bruns
v. Green, 2020-Ohio-4787, 2020 WL
5948530 (Ohio 2020)).

SBruns v. Green, 157 Ohio St. 3d 1446,
2019-Ohio-4177, 132 N.E.3d 722 (2019).

‘Fisher v. Hasenjager, 116 Ohio St. 3d
53, 2007-Ohio-5589, 876 N.E.2d 546 (2007).

SFisher v. Hasenjager, 116 Ohio St. 3d
53, 60, 2007-Ohio-5589, { 36, 876 N.E.2d
546, 553-54 (2007).
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ETHICS CASES

DISCIPLINARY COUNSEL V.
FORD—NEGLECT AND
FAILURE TO ACT WITH
REASONABLE DILIGENCE—
FAILURE TO COMPLY WITH
CLIENT’S REASONABLE
REQUESTS FOR
INFORMATION—FAILURE TO
DEPOSIT CLIENT FUNDS IN
IOLTA—FAILURE TO COMPLY
WITH DISCIPLINARY
COUNSEL—ENGAGING IN
CONDUCT INVOLVING
DISHONESTY, FRAUD, DECEIT,
OR MISREPRESENTATION—
FAILURE TO DELIVER
CLIENT’S PAPERS UPON
TERMINATION OF
REPRESENTATION—MULTIPLE
INSTANCES OF EACH—PRIOR
SUSPENSIONS FOR FAILING
TO REGISTER—INDEFINITE
SUSPENSION

Citation: Disciplinary Counsel v. Ford,

159 Ohio St. 3d 558, 2020-Ohio-998, 152
N.E.3d 256 (2020)

Attorney Ford was admitted to practice
in Ohio in 1997. She was previously sus-
pended for two years for failure to register
for that two-year biennium. This current
grievance involved four different clients.

Shelly Hingsbergen hired Ford to handle
a divorce. Ford drafted a separation agree-
ment and a shared parenting plan and
purportedly sent them to Hingsbergen in
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August although Hingsbergen did not
receive them until October. Six months
later, Hingsbergen sent a letter via certi-
fied mail to Ford terminating Ford and
requesting a refund. Ford did not respond
and Hingsbergen filed a grievance. In
responding to Relator’s letter and ensuing
investigation Ford lied about having sent
a letter to Hingsbergen in an attempt to
rectify the situation, lied about having sent
Hingsbergen restitution, ignored Relator’s
requests for additional information and
documentation, and failed to appear for
her deposition. It was also revealed that
Ford had not had a trust account for at
least two years and that she was conduct-
ing business out of her husband’s personal
checking account.

Michelle Craine hired Ford to file a post-
decree contempt matter. Craine’s former
husband sent a $1,500 check to Ford as
payment of the attorney fee award. Ford
deposited the check into her husband’s
personal checking account. Ford did not
inform Craine about receipt of the check
for over 20 days, and in the email to Craine
telling her about it, Ford stated she was
mailing a reimbursement check “from
escrow” even though she had no trust
account. Over the next 40 days Craine
continued to inquire about the check, at
the end of which time Ford sent an email
to Craine falsely stating she, Ford, had
“traced it through my escrow and the in-
formation for delivery was all correct.”
Ford did not respond to further inquires
from Craine or remit the funds to her. Ford
ignored inquiries from disciplinary counsel
and failed to appear for her deposition.
Ford did make restitution to Craine, al-
most two years after she had received the
money from Craine’s former husband.
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Ford appeared at a pretrial hearing for
Sheri Vidourek, a long-time client, but
then did not respond to Vidourek’s calls,
texts or emails for over two months. Ford
did not respond to any of Relator’s
inquiries.

Shana Zink hired Ford to file a post-
decree motion to modify spousal support.
After the court denied the motion Ford
then tried to file a motion to modify child
support. The clerk would not let her file it
without paying a $125 filing fee. Ford then
lied to Zink, telling her the motion had
been scheduled for a hearing, but that Zink
needed to send $250 for the filing fee. Ford
then filed the motion and converted the
remaining $125 to her own use. Ford lied
at her disciplinary hearing, telling the
panel she had refunded the $125 to Zink
by Venmo the previous Friday, but after
the hearing Relator submitted documenta-
tion showing Ford had sent the Venmo
payment less than one hour before her ap-
pearance at the disciplinary hearing.

The parties stipulated and the board
found that Ford’s conduct violated
Prof.Cond.R. 1.3 (requiring a lawyer to act
with reasonable diligence in representing
a client), 1.4(a)(4) (requiring a lawyer to
comply as soon as practicable with reason-
able requests for information from a cli-
ent), 1.15(a) (requiring a lawyer to hold
the property of clients in an interest-
bearing client trust account, separate from
the lawyer’s own property), 1.15(c) (requir-
ing a lawyer to deposit into a client trust
account legal fees and expenses that have
been paid in advance), 1.16(d) (requiring a
lawyer to promptly deliver client papers
and property as part of the termination of
representation), 8.1(b) (prohibiting a law-
yer from failing to disclose a material fact
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in response to a demand for information
from a disciplinary authority), and 8.4(c)
(prohibiting a lawyer from engaging in
conduct involving dishonesty, fraud, deceit,
or misrepresentation) and Gov.Bar R.
V(9)(G) (prohibiting a lawyer from neglect-
ing or refusing to assist in a disciplinary
investigation).

Relator recommended that Ford be sus-
pended from the practice of law for two
years and that prior to reinstatement, she
be required to submit to an evaluation by
the Ohio Lawyers Assistance Program
(“OLAP”), comply with any treatment
recommendations arising from that evalu-
ation, and submit proof that she is capable
of returning to the competent, ethical, and
professional practice of law. The board
agreed with the mental-health aspects of
relator’s recommended sanction but recom-
mended that Ford be indefinitely sus-
pended from the practice of law for her
misconduct. A 6-1 majority of the Court
(O’Connor, C.J., and French, Fischer,
DeWine, Donnelly, and Stewart, JdJ.,)
agreed with the Board. Kennedy, J., dis-
sented in part and “would not impose the
additional conditions for reinstatement.”
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DISCIPLINARY COUNSEL V.
SPINAZZE—MAKING FALSE
STATEMENTS TO A
TRIBUNAL—ENGAGING IN
CONDUCT INVOLVING
DISHONESTY, FRAUD, DECEIT,
OR MISREPRESENTATION—
ENGAGING IN CONDUCT
PREJUDICIAL TO THE
ADMINISTRATION OF
JUSTICE—SIX-MONTH
SUSPENSION

Citation: Disciplinary Counsel v. Spi-
nazze, 159 Ohio St. 3d 187, 2020-Ohio-957,
149 N.E.3d 503 (2020), reinstatement
granted, 2020-Ohio-4680, 2020 WL
5833871 (Ohio 2020)

Attorney Spinazze was admitted to prac-
tice in Ohio in 2000. No prior disciplinary
record was noted in the opinion. At the
time the conduct occurred he was serving
as a part-time prosecutor in Sylvania,

Ohio.

In November 2017 Jeremiah Johnson
was arrested for OVI. Spinazze was as-
signed to prosecute Johnson’s case. In April
2018, Spinazze met with Johnson’s at-
torney and a deputy sheriff, Jeff Bretzloff,
to view Bretzloff’s body-camera video of
Johnson’s arrest. After watching the video,
Johnson’s attorney indicated that Johnson
would be willing to plead guilty to a re-
duced charge of having physical control of
a vehicle while under the influence.
Bretzloff, however, objected to the proposed
resolution. Spinazze nevertheless later
agreed to recommend reducing Johnson’s
OVI charge to the misdemeanor physical-
control offense. After learning of the plea
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agreement, the municipal-court judge—
who knew that Johnson had two prior
alcohol-related convictions—requested that
Spinazze appear in court and explain the
basis for the recommendation. When he
appeared, Spinazze misled the court re-
garding the evidence in the city’s case
against Johnson. Spinazze also falsely
stated that the arresting officers, including
Deputy Bretzloff, had consented to the plea
agreement. Based on Spinazze’s represen-
tations, the court accepted Johnson’s plea.

Spinazze made false notations in the
case file about why he agreed to reduce the
charge. He also lied to his supervisor (Cole)
about whether the arresting officer
(Bretzloff) had consented to the plea agree-
ment and failed to inform his supervisor
about the false statements he had made to
the court. After Cole listened to the court’s
audio recording of the hearing, she ex-
pressed to Spinazze her concern that he
had misled the court about the basis for
his recommendation and whether he had
the arresting officers’ consent. In response,
Spinazze falsely claimed that he had made
a mistake at the hearing by relying on
defense counsel’s account of the incident
and by agreeing to recommend the reduc-
tion without first reviewing the file. After
Deputy Bretzloff told Cole the truth, she
confronted Spinazze again, and he admit-
ted that Bretzloff was correct. Thereafter,
the city’s law director placed Spinazze on
unpaid administrative leave, and Spinazze
submitted a written apology to the
municipal-court judge and apologized in
person to Bretzloff. Spinazze also self-
reported some of his misconduct to relator.
The city ultimately terminated Spinazze
from his position as an assistant
prosecutor.
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Because the municipal court had relied
on Spinazze’s false statements in accepting
the parties’ plea agreement, the city moved
to vacate Johnson’s plea. The city also
requested the appointment of a special
prosecutor, and Johnson’s attorney moved
to withdraw. After the court appointed new
attorneys for the case, an acting judge
vacated Johnson’s plea and found him
guilty of OVI.

Spinazze admitted that his conduct
resulted in multiple rule violations. By
making false statements to the municipal-
court judge, he violated Prof.Cond.R. 3.3(a)
(prohibiting a lawyer from making a false
statement to a tribunal). By making a false
notation in the case file and making false
statements to his supervisor, he violated
Prof.Cond.R. 8.4(c) (prohibiting a lawyer
from engaging in conduct involving dishon-
esty, fraud, deceit, or misrepresentation).
And because his misrepresentations re-
sulted in a series of events that prejudiced
the administration of justice in Johnson’s
case—including requiring the appointment
of a special prosecutor and new defense
counsel and causing the court to accept
and then vacate Johnson’s original plea—
Spinazze violated Prof.Cond.R. 8.4(d)
(prohibiting an attorney from engaging in
conduct that is prejudicial to the adminis-
tration of justice). The Board recommended
a six-month suspension and Spinazze
objected. The Court unanimously overruled
his objections, stating:

“When an attorney’s misconduct includes
a course of conduct involving dishonesty—
and especially when the dishonesty in-
cludes making misrepresentations to a
court—we generally impose an actual
suspension. (Citations omitted)”
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DISCIPLINARY COUNSEL V.
BRUEGGEMAN—ENGAGING
IN CONDUCT INVOLVING
DISHONESTY, FRAUD, DECEIT,
OR MISREPRESENTATION—
NEGLECT AND FAILURE TO
ACT WITH REASONABLE
DILIGENCE—FAILURE TO
COMPLY WITH CLIENT’S
REASONABLE REQUESTS
FOR INFORMATION—FAILURE
TO PROVIDE COMPETENT
REPRESENTATION—TWO-
YEAR SUSPENSION WITH 18
MONTHS STAYED

Citation: Disciplinary Counsel v.
Brueggeman, 160 Ohio St. 3d 198, 2020-
Ohio-1578, 155 N.E.3d 833 (2020)

Attorney Brueggeman was admitted to
practice in Ohio in 1972. In December
2010, he received a conditionally stayed
one-year suspension for his neglect of four
client matters, failure to reasonably com-
municate with the affected clients, and
failure to cooperate in the ensuing disci-
plinary investigations. This proceeding
involved two separate grievances.

Rebecca Lowry paid Brueggeman $750
to handle the estate of her deceased
brother Christopher. During Lowry’s first
meeting with Brueggeman, she informed
him that she had a buyer for Christopher’s
truck and asked him how to complete the
transaction. At Brueggeman’s disciplinary
hearing, Lowry testified that Brueggeman
told her to sign Christopher’s name to the
title and backdate the signature so that
the truck would not have to pass through
the probate estate. Brueggeman denied
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that he told Lowry to sign Christopher’s
name, but he admitted that he notarized
the signature—falsely certifying that it
had been sworn to and subscribed in his
presence by Christopher. The document
was never used to transfer ownership of
the vehicle. Brueggeman failed to open an
estate during the nearly six months he
represented Lowry and subsequently
stopped working on the matter but failed
to inform Lowry. After Lowry filed a griev-
ance Brueggeman refunded the entire
$750.

Angela and Irene Baker retained
Brueggeman to probate the estate of their
mother Lucille. Bruegemann failed to
obtain waivers of the notice of hearing on
the inventory from all 14 of Lucille’s chil-
dren, not mailing the required documents
to the children until one day before the
statutory deadline for filing them. The
court issued multiple deficiency notices.
Brueggeman sent to the magistrate a cer-
tificate of transfer of Lucille’s home and
requested the magistrate’s assistance on
how to proceed since the estate’s liabilities
exceeded its assets. At a status conference,
the magistrate informed Brueggeman that
because of the way Brueggeman had
drafted Lucille’s will, her home could not
be sold until all her creditors had been
satisfied. After that status conference
Brueggeman told Irene he could not con-
tinue commuting from his home in Mason
to the court in Medina (a 400 mile round
trip) but never told her he was terminat-
ing his representation, did not tell her that
she would need to secure new counsel, and
in fact told her he would continue to try to
work things out with the estate creditors.
Eventually Irene obtained new counsel.

The Board recommended a two-year
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suspension with 18 months stayed, and a
unanimous court agreed.

CINCINNATI BAR
ASSOCIATION V. TURNER—
FAILURE TO DEPOSIT CLIENT
FUNDS IN A TRUST
ACCOUNT—FAILURE TO
PROMPTLY DELIVER
UNEARNED FUNDS TO
CLIENT—ONE-YEAR STAYED
SUSPENSION

Citation: Cincinnati Bar Association v.
Turner, 2020-Ohio-4030, 2020 WL 4690439
(Ohio 2020)

Attorney Turner was admitted to practice
in Ohio in 2009. No prior disciplinary rec-
ord was referenced in the opinion.

In September 2017, a client paid Turner
$2,500 to handle a divorce. The written fee
agreement stated Turner would draw
against these funds to charge her hourly
fee. However, Turner failed to deposit any
of the $2,500 into her trust account. In
September 2018, another divorce client
paid Turner a $5,000 retainer and another
$375 for filing fees. Turner again failed to
deposit any of these funds in her trust
account. Before Turner could file the di-
vorce complaint the client terminated her.
Although Turner refunded the $5,000, she
failed to refund the $375. Between Febru-
ary 2017 and November 2019 Turner was
attorney of record on at least 19 other do-
mestic relations cases in which she depos-
ited all the money those clients paid her
into her operating account and none into
her trust account.

Based on this conduct, Turner stipulated
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and the board found that she violated
Prof.Cond.R. 1.15(c) (requiring a lawyer to
deposit into a client trust account legal fees
and expenses that have been paid in ad-
vance) and 1.15(d) (requiring a lawyer to
promptly deliver funds or other property
that the client is entitled to receive).

The board found one aggravating fac-
tor—that Turner had committed multiple
offenses. As for mitigating factors, the
board found that Turner has a clean disci-
plinary record in Ohio and that she had
lacked a dishonest or selfish motive, made
full and free disclosures to the board and
showed a cooperative attitude toward the
disciplinary proceedings, and submitted
evidence of good character. The board also
credited Turner for her sincere expression
of remorse and her commitment to rectify
her misconduct. The board noted that
Turner is a solo practitioner without any
staff and that prior to the disciplinary
investigation, she had failed to study and
Prof.Cond.R. 1.15’s
requirements. Despite those shortcomings,

understand

the board found no indication that Turner
had failed to provide the legal services for
which her clients had paid her. The board
also concluded that at the time of her
disciplinary hearing, she was in compli-
ance with Prof.Cond.R. 1.15.

The board recommended a one-year
suspension, fully stayed. A unanimous
court agreed.
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BRIEFLY NOTED
CHILD SUPPORT

Grover v. Dourson

Citation: Grover v. Dourson, 2020-Ohio-
4353, 2020 WL 5361197 (Ohio Ct. App.
12th Dist. Preble County 2020)

In a previous appeal, the Twelfth District
Court of Appeals reversed the trial court’s
order requiring father to name children as
beneficiaries of life insurance of a least
$250,000 so long as he had an obligation
to pay child support. The Court of Appeals
held that while it is permissible to secure
child support by life insurance, the amount
of the insurance should not be greater than
the amount of support the children would
have received if the parent remained alive.
Considering the age of the children and
that the children would receive social se-
curity survivor benefits at father’s death,
the amount of ordered insurance was
excessive.

After remand the trial court revised its
order by allowing father to name his trust
as the beneficiary of life insurance, but
that “the children receive all income from
the policies as Mother deems acceptable to
provide for their general welfare and
education.” On appeal, the Court of Ap-
peals again reversed the trial court. Any
provision which extends a child support
order beyond the death of the obligor is
void. Any order of insurance to secure child
support must not permit the children to
receive an amount in excess of what would
have been received had the obligor
survived. The new order did not assure
that the amount to be received would meet
that requirement. As mentioned in the first
appeal the trial court, once again, failed to
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consider father’s social security benefits
which were greater than his support
obligation. Additionally, it was error to al-
low mother to determine what an accept-
able distribution would be from father’s
trust.

On remand, the trial court was in-
structed not only to assure the children
would receive no more than if father had
survived, but also to take into account the
social security survivor benefits they would
receive, and that absent an agreement of
the parties mother would have no author-
ity over the time or amount of any ad-
ditional distributions once life insurance
proceeds were paid to meet father’s sup-
port obligations.

Million v. Million

Citation: Million v. Million, 2020-Ohio-
4849, 2020 WL 5989214 (Ohio Ct. App. 2d
Dist. Montgomery County 2020)

The parties had an adopted disabled
child at the time of their divorce. They
received financial support through the
Title IV-E Adoption Assistance Program
with two checks every month in the
amounts of $250.00 and $791.58. They
divorced in 2013 and their shared parent-
ing plan provided that there would be no
exchange of child support. In lieu of child
support, father gave his check to mother
each month and she would be entitled to
both of the checks. In 2018 mother filed a
motion to modify child support. The trial
court held that the adoptive assistance
checks could not be applied in lieu of child
support and were not a proper basis for a
deviation in child support. Father was
ordered to pay $565 per month in child
support. Husband appealed.

The court of appeals affirmed. It likened

220

DOMESTIC RELATIONS JOURNAL OF OHIO

the adoptive assistance funds as analogous
to SSI benefits. SSI benefits received by a
disabled child are intended to supplement
other income, not substitute for it. They
are for the benefit of the child and not the
parent as the subsidy is based upon the
child’s special needs. Furthermore, like SSI
benefits, the receipt of the adoption assis-
tance stipend does not absolve the parents
of the duty to provide for their child.

CONTEMPT

Schneider v. Schneider

Citation: Schneider v. Schneider, 2020-
Ohio-4326, 2020 WL 5264828 (Ohio Ct.
App. 2d Dist. Montgomery County 2020)

The parties ended their marriage in
1991. Husband was a federal government
employee and had pension rights in the
Civil Service Retirement System. Their
separation agreement provided that upon
husband’s retirement from federal govern-
ment service and his receipt of full benefits
from the pension, he was to cease paying
child and spousal support and begin pay-
ing wife a monthly sum sufficient to in-
crease wife’s monthly gross income to
$3,600.00 said sum not to exceed $2,000.00.

Husband retired from federal govern-
ment employment in 2002 and began re-
ceiving full pension benefits. He did not
notify wife of his retirement. Husband
continued to work in the same type of work
in the private sector until 2017 when he
retired completely. Husband did not make
any payments to wife since 2002. When
wife learned husband no longer worked,
she filed a motion for a finding of contempt.
After hearing, the court found husband in
contempt, determined that he owed wife
$349,479.87 for the period 2002 through
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2018 and $2,000 per month in 2019. It also
awarded wife attorney fees. Husband ap-
pealed arguing that he should not have
been required to pay wife until he was fully
retired in 2017. The court of appeals, found
that the parties’ separation agreement was
unambiguous, and affirmed the trial court’s
decision. The trial court properly deter-
mined that husband retired from federal
government service in 2002.

DIVISION OF PROPERTY

Anderson v. Anderson

Citation: Anderson v. Anderson, 2020-
Ohio-4415, 2020 WL 5507855 (Ohio Ct.
App. 12th Dist. Warren County 2020)

During the parties’ marriage, husband’s
employer granted him 241 restricted stock
units as part of his compensation. The
stock had not vested at the time of divorce.
The trial court ordered that the units be
placed in a constructive trust. As the stock
vested, wife, who was awarded half of the
stock, could determine how she wished to
exercise her portion of the stock. On ap-
peal, husband argued that the stock should
not have been considered marital as it had
not vested, and even if marital, wife should
not have been awarded half of it. The
Twelfth District Court of Appeals rejected
both arguments.

It was clear from the record that the
award of the restricted stock was part of
husband’s compensation earned during the
marriage, and not an incentive for future
employment. The stock was to vest in
equal installments over four years begin-
ning in 2020. In Daniel v. Daniel, 139 Ohio
St. 3d 275, 2014-Ohio-1161, 11 N.E.3d 1119
(2014), the Ohio Supreme Court held that

© 2020 Thomson Reuters

NOV/DEC 2020 | VOLUME 32 | ISSUE 6

unvested benefits have value and are
subject to division at divorce.

Husband failed to present any evidence
as to the nature or purpose of the restricted
stock plan. While many such plans provide
for forfeiture of the stock if an employee
voluntarily or in voluntarily leaves employ-
ment during the vesting period, there was
no evidence that such a provision existed
in husband’s plan. Husband also failed to
show how it was unreasonable, arbitrary,
or unconscionable to equally divide the
restricted stock.

Weber v. Devanney

Citation: Weber v. Devanney, 2020-Ohio-
4450, 2020 WL 5551955 (Ohio Ct. App. 9th
Dist. Summit County 2020)

Among other assignments of error, wife
argued the trial court erred in awarding
husband a premarital interest of $30, 797
in the marital home to be deducted from
wife’s interest in husband’s retirement
account. When the home was sold it had
no equity as the mortgage had not been
paid during the pendency of the divorce
case. The trial court reasoned wife had
been responsible for a lack of equity in the
marital home as she failed to pay the
mortgage as ordered.

Wife had, however, also assigned as er-
ror the trial court’s finding her in contempt
for failing to pay the mortgage. The Ninth
District Court of Appeals agreed that the
trial court erred in that finding. While wife
was initially ordered to make the mortgage
payments in a temporary order, a subse-
quent order modified the obligations of the
parties as to expenses and debts. The
Court of Appeals noted that the magistrate
mistakenly omitted the obligation for pay-
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ment of the mortgage from husband’s
column. Neither party was responsible for
the mortgage.

As it was error to find wife in contempt
for failure to pay the mortgage it was also
error to award husband a separate pre-
marital interest in the home which had no
equity in it at the time of sale.

DOMESTIC VIOLENCE

Porter v. Porter

Citation: Porter v. Porter, 2020-Ohio-
4504, 2020 WL 5626106 (Ohio Ct. App.
12th Dist. Butler County 2020)

Wife filed a petition for a civil protection
order against husband. An ex parte order
was granted and after full hearing the trial
court ordered the protection order to re-
main in full force for a year. Husband
appealed. The evidence revealed a troubled
couple where alcohol was prevalent. There
was testimony of considerable conflict be-
tween the parties where wife alleged that
husband was physically abusive to her and
where husband alleged his actions were
defensive and that wife was the
perpetrator. The trial court found cred-
ibility issues on the part of both parties.
The case turned on one incident which oc-
curred one month prior to the filing of the
petition where wife sustained an injury to
her face when husband pushed her. Wife
had gone to her neighbor’s home immedi-
ately after the incident who testified on
her behalf. There was a photograph of her
injury. Husband testified that he pushed
wife in a defense move. The trial court held
that wife had shown by a preponderance of
the evidence that husband recklessly
caused her injury. The Court of Appeals
would not second guess the trial court’s
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judgment as it had the best opportunity to
view the demeanor, attitude and credibility
of the witnesses.

PARENTAL RIGHTS AND
RESPONSIBILITIES

Badescu v. Badescu

Citation: Badescu v. Badescu, 2020-
Ohio-4312, 2020 WL 5250484 (Ohio Ct.
App. 10th Dist. Franklin County 2020)

The parties were married in Virginia and
worked in the Washington DC area. They
moved to Ohio because father obtained a
new job. Mother obtained a master’s degree
and worked on her Ph.D. They had one
child. Mother, seeking employment, re-
ceived two job offers. One was in Dayton
and the other was in California. She took
the position in California. Father sought
employment in California but did not want
to move. Father filed for a divorce and they
each sought custody of their three year old
child. A guardian ad litem was appointed
and a trial was held. The trial court found
it to be in the best interest of the child that
father be named as residential parent and
legal custodian. Mother appealed. Mother
argued on appeal that the trial court
placed undue emphasis on mother’s deci-
sion to live out of state and placed the
burden on her to demonstrate the neces-
sity of her move.

The Tenth District Court of Appeals
found that the trial court thoroughly ex-
plored the factors of R.C. 3109.04. It found
that both parents loved and cared for their
daughter and both had good homes. It
found that father worked harder at facili-
tating skype calls when mother did not. It
found that mother had great disdain for
father and would not answer his calls. The
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trial court found mother’s overt dislike of
father noteworthy. Finally, the court did
not find it credible that mother was unable
to find employment in Ohio, especially as
she had at least one job offer. As the Court
of Appeals found the trial court’s decision
well-reasoned, it could not come to the
conclusion that its decision was an abuse
of discretion and affirmed its judgment.

PROCEDURE

A.S. v. Gold

Citation: A.S. v. Gold, 2020-Ohio-4309,
2020 WL 5250248 (Ohio Ct. App. 8th Dist.
Cuyahoga County 2020)

During divorce proceedings, husband
and wife entered into an agreement regard-
ing interim parenting time for their minor
children. Several months later, wife filed a
motion to modify the interim parenting
time orders. The judge assigned to the case
scheduled the motion for hearing and com-
municated to counsel that testimony would
be limited to the parties and the Guardian
ad Litem. Husband filed a complaint for a
writ of prohibition in which he alleged that
the judge’s restrictions and limitations
placed upon the presentation of witnesses
and evidence were contrary to the court’s
local rule and the law.

The Eighth District Court of Appeals
dismissed the complaint for writ of
prohibition. In order for a writ of prohibi-
tion to issue, it must be established that
the judge is about to exercise judicial
power, the exercise of judicial power is un-
authorized by law and there exists no rem-
edy in the ordinary course of law. In the
divorce matter, the judge had the jurisdic-
tion to determine parenting rights and
husband had an adequate remedy at law
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through a direct appeal. The appellate
court further determined that husband’s
arguments that the judge’s restrictions and
limitations on witnesses and evidence do
not support a claim for prohibition.

C.H. v. JH.

Citation: C.H. v. J.H., 2020-Ohio-4733,
2020 WL 5846077 (Ohio Ct. App. 7th Dist.
Columbiana County 2020)

During the parties’ divorce, Paternal
Grandmother intervened as a party
defendant. Neither mother nor father were
found to be suitable as the residential par-
ent for the two minor children. Primary
custody of the children was awarded to
grandmother. In the following three years,
mother filed three motions to reallocate
parental rights. The first motion was
resolved by agreement with father being
designated as residential parent and legal
custodian. Mother’s second motion was
overruled as there had been no change in
circumstances. Mother’s third motion went
to full hearing with a magistrate recom-
mending mother being named as primary
residential parent. During the objection
period, grandmother filed a motion with
the court because she had not been served
with mother’s third motion to modify nor
had she been notified of the hearing. The
trial court denied grandmother’s motion as
untimely. On appeal, the Court of Appeals
found that grandmother remained as a
party defendant and that as such, due pro-
cess required that she be served with a
copy of the motion and notice of hearings.
The trial court abused its discretion in
overruling grandmother’s motion. The
matter was remanded to the trial court for
a new hearing on mother’s motion to
modify parental rights.
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DeGrant v. DeGrant

Citation: DeGrant v. DeGrant, 2020-
Ohio-4425, 2020 WL 5512445 (Ohio Ct.
App. 11th Dist. Geauga County 2020)

On remand from a prior appeal, the trial
court was instructed to reopen a custody
hearing to allow the child’s therapist to
testify, to issue a new custody order, if nec-
essary, and to recalculate child support.
While the rehearing was pending, husband
filed proposed changes to the parties’
shared parenting plan. The trial court
incorporated husband’s proposed changes
in the plan from which order wife appealed.
Husband maintained that the order was
not final and appealable and the Eleventh
District Court of Appeals agreed.

Despite the fact that the trial court did
not denote the order as temporary or inter-
locutory, the Eleventh District has held
that temporary custody orders are inter-
locutory in nature. The hearing on remand
had not occurred and further evidence was
to be presented. The issue of child support
was still pending and courts have held that
a custody determination is not final and
appealable when the issue of support is
still pending. The Court of Appeals rejected
wife’s argument that the order affected a
substantial right made in a special
proceeding. The entry did not include the
no just cause for delay language required
by Civ. R. 54 (B).

Durastanti v. Durastanti

Citation: Durastanti v. Durastanti,
2020-Ohio-4687, 2020 WL 5821330 (Ohio
Ct. App. 1st Dist. Hamilton County 2020)

Wife’s petition for a civil protection order
was denied by a magistrate for lack of suf-
ficient evidence to demonstrate an act of
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domestic violence. The trial court, however,
sustained wife’s objections to the magis-
trate’s decision and granted her a one year
protection order. On appeal, husband
argued that the order was against the
manifest weight of the evidence and that
the trial court applied an incorrect legal
standard.

The First District Court of Appeals re-
versed the trial courts’ judgment holding
that an incorrect legal standard was ap-
plied by the trial court. Domestic violence
civil protection orders are governed under
R.C. 3113.31 and Civ. R. 65.1 and not Civ.
R. 53. Civil protection orders are not mag-
istrates’ orders. The rule does not provide
for a trial court’s independent review of
the magistrate’s factual determination.
The party who objects to the magistrate’s
decision has the burden, under Civ. R. 61
to demonstrate one of three things:

(1) That an error of law or other defect
is evident on the face of the order, or

(2) That the credible evidence of record
is insufficient to support the grant-
ing or denial of the protection order,
or

(3) That the magistrate abused the mag-
istrate’s discretion in including or
failing to include specific terms in
the protection order.

Before ruling on wife’s objections, the
trial court adopted the magistrate’s denial
of wife’s petition effectively holding that
there were no errors of law or defect evi-
dent on the face of the order.

The trial court, also, did not find that
there was insufficient evidence to support
the magistrate’s denial of the petition. The
Court of Appeals held that the failure of
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the trial court to make that finding consti-
tuted error in granting the protection
order. Wife did not sustain her burden of
proof under Civ. 61. On remand the trial
court was to apply the correct legal
standard.

Whited v. Whited

Citation: Whited v. Whited, 2020-Ohio-
5067, 2020 WL 6286330 (Ohio Ct. App. 4th
Dist. Washington County 2020)

The parties were divorced in 1999. Each
party was to receive 50% of husband’s pen-
sion by a QDRO. In 2003 husband filed a
motion to modify parental rights as wife
confessed to having sexual relations with
her then adult child beginning at age
twelve. Wife was then in a mental health
facility. Husband was named residential
parent.

In 2019 wife filed a motion to implement
the division of the pension plan as a QDRO
had never been filed. The trial court
granted the motion and ordered that a
QDRO be prepared. Husband then filed a
Civ. R. 60 (B) (2), (3), and (5) seeking relief
from judgment which was denied by the
trial court without a hearing as being
untimely. Husband argued that the motion
was timely as he was seeking relief from
the 2019 order requiring the QDRO be
prepared. The Fourth District Court of Ap-
peals noted that wife’s “repulsive, immoral
and criminal actions” were learned of by
husband in 2003. He could have filed his
motion at that time. Instead, husband
waited twenty years from the divorce and
sixteen years after learning of wife’s crimi-
nal conduct.

The 2019 order for preparation of the
QDRO was not a new proceeding and did
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not constitute a final judgment. A QDRO is
not a further adjudication on the merits of
the property division, but rather its pur-
pose is to implement the terms of the
divorce decree. Husband, in reality was
collaterally attacking the original judg-
ment of divorce. While a Civ. R. 60 (B) (5)
is not subject to the one year filing require-
ment of other sections of the rule, the mo-
tion must still be filed within a reasonable
time. As husband’s allegations to support
his motion revolved around wife’s criminal
conduct he learned of in 2003, the 2019
motion was untimely. The decision of the
trial court was affirmed.

CASE SUMMARIES

DOMESTIC VIOLENCE

JM. v. LJ.

Citation: J .M. v. L.J., 2020-Ohio-4419,
2020 WL 5509071 (Ohio Ct. App. 9th Dist.
Lorain County 2020)

Headnote: Domestic Violence—Modifi-
cation and Termination of Civil Protection
Order

Summary: Appellant-Wife appealed
trial court’s order modifying the Civil
Protection Order.

Two separate incidents led to Wife filing
a request for a domestic violence Civil
Protection Order (CPO). The first incident
occurred in June 2017 wherein Wife was
not physically harmed. The second incident
occurred in the presence of the children in
September 2017. Wife alleged that Hus-
band kept following her around their resi-
dence accusing Wife of seeing another
person. During this altercation, Husband
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grabbed Wife leaving red marks on her
neck, chest and shoulder.

Wife filed a petition for a CPO on Sep-
tember 11, 2017. Wife was granted an ex
parte order. After a full hearing, the mag-
istrate granted Wife a CPO for a term of
five years based upon Husband’s physical
abuse while apparently under the influ-
ence of alcohol or illegal substance. Hus-
band objected. The objections were over-
ruled except that the children were
removed as protected parties.

In April 2019, Husband filed a motion to
terminate CPO. The basis of Husband’s
request was that he had not violated the
CPO, and Husband did not feel Wife was
in fear of him at this time. The court
denied Husband’s request to terminate the
CPO. However, based upon Wife’s admis-
sion during her testimony that Husband
did not physically harm her or the chil-
dren, the court modified the duration of
the CPO. The court reduced the CPO from
a term of five years to two years, expiring
on September 11, 2019. Wife appealed.

Wife argued that the trial court abused
its discretion in modifying the CPO. Pur-
suant to R.C. 3113.31(E)(8)(a), a court may
modify or terminate a CPO based upon ei-
ther party filing a motion. Husband had
the burden of proof, by a preponderance of
the evidence, to show that the modification
or termination of the CPO is appropriate
and there is no longer a need to protect
the other party. R.C. 3113.31(E)(8)(b). In
determining whether to modify or termi-
nate the CPO, the court shall consider the
twelve factors of R.C. 3113.31(E)(8)(c).

In its decision to modify the CPO, the
court weighed heavily upon Wife’s testi-
mony that Husband never physically
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harmed her or the children. However, this
finding is not supported by the record and
is misplaced. During counsel’s cross-
examination of Wife at the termination
hearing, Husband’s counsel presented the
2017 trial transcript. Husband’s counsel
questioned Wife as to her testimony
wherein she testified that she was never
physically harmed. However, the trial
court in modifying the CPO took this
testimony out of context. Upon a close
review of the original trial transcript,
counsel’s questioning of Wife related to the
June 2017 incident wherein Wife has
always admitted she was not physically
harmed. Husband’s counsel failed to dis-
cuss Wife’s testimony as to the September
2017 altercation wherein Wife testified
that Husband did physically harm Wife.
Wife never admitted that Husband did not
physically harm her in September 2017.
Since the trial court placed substantial
weight on the fact that Wife was never
physically harmed by Husband, which is
not supported by the record, the Appellate
Court reversed and remanded the modifi-
cation of the CPO.

JUVENILE CUSTODY

In re PB.

Citation: In re P.B., 2020-Ohio-4471,
2020 WL 5569466 (Ohio Ct. App. 8th Dist.
Cuyahoga County 2020)

Headnote: Guardian Ad Litem—In
Camera Interview—Separate Counsel for
Children

Summary: Appellant-Mother appealed
the decision of the trial court, which termi-
nated her parental rights and granted per-
manent custody of three of her minor chil-
dren to Appellee-Cuyahoga County
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Division of Children and Family Services
(CCDCFS or the “agency”).

The appeal involved three of Mother’s
four minor children, K.B., P.B., and A.B.
The agency first filed a complaint for ne-
glect and temporary custody of K.B. The
complaint alleged that Mother had refused
to provide for K.B.’s basic needs and to ad-
dress his behavioral issues. Mother had
refused to participate in the services of-
fered to her. The juvenile court committed
K.B. to the emergency temporary custody
of the agency and appointed a guardian ad
litem.

The guardian reported that K.B. had
behavioral problems. He also stated that
both Mother and K.B. acknowledged that
Mother had hit K.B. and that Mother did
not want K.B. to come home. She agreed
to emergency temporary custody.

The guardian recommended that tempo-
rary custody be granted to the agency. In
May 2017, K.B. was adjudicated to be ne-
glected and committed to the temporary
custody of the agency.

The agency filed a complaint for tempo-
rary custody of Mother’s other children,
B.S., P.B. and A.B. in June 2017. Mother
had pulled out a weapon at a barbershop
in front of the children. It was further al-
leged that Mother had anger management
issues and failed to complete anger man-
agement classes. The trial court granted
temporary custody and appointed the same
guardian ad litem as in K.B.’s case.

All four children were placed with their
grandmother. The guardian recommended
that the children continue placement with
their grandmother while Mother worked
on the case plan.
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The agency filed a case plan that re-
quired Mother to attend parenting classes,
complete anger management counseling
and undergo a mental health assessment.
The goal was reunification with Mother.

Mother completed the parenting classes
and the anger management counseling.
Mother then spent several months in jail
after being convicted of several offenses re-
lated to the incident in the barbershop.
When Mother was released from jail, the
agency filed an amended case plan, which
required Mother to obtain housing, demon-
strate financial stability and complete a
mental health assessment.

Grandmother informed the agency that
she was unable to continue caring for the
children and a new placement would be
needed. The boys were removed from her
care and placed into foster care. B.S.
remained with Grandmother.

The agency filed a motion for permanent
custody of all four children. The motion al-
leged that Mother had failed to comply
with the recommendations from mental
health professionals and was not in mental
health treatment as required under her
case plan. Mother had failed to benefit
from services designed to address her
anger management. She continued to
display aggressive and inappropriate
behavior. Mother also failed to secure ap-
propriate housing.

The trial court conducted in camera
interviews of each of the children on two
occasions. The guardian issued his final
report and recommendation. He recom-
mended that the children be committed to
the permanent custody of the agency. The
guardian stated that he did not believe his
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recommendations were in conflict with any
of the children’s wishes at the time.

Mother asked for the court to appoint an
attorney for the children if their position
was not aligned with the recommendation
of the guardian ad litem. The trial court
denied the request, stating that neither
the guardian nor the court found a conflict
between the guardian’s recommendation
and the boys’ wishes.

The trial court granted the agency’s mo-
tion for permanent custody as to K.B., P.B.,
and A.B. The court found, based on the ev-
idence, the in camera interviews and the
recommendation of the guardian ad litem,
the children could not be placed with ei-
ther parent within a reasonable time. The
children had been in the temporary custody
of the agency for 12 or more months of a
consecutive 22 month period. The trial
court also found it was in the best interests
of the children to grant permanent custody
to the agency. The trial court found that
the three boys did not want to be reunified
with their mother. The trial court denied
the motion for permanent custody with
regard to B.S. as he had constant contact
with her mother and wished to maintain
the relationship.

The appellate court overruled Mother’s
argument that the trial court erred by fail-
ing to appoint independent counsel for the
children. Mother never filed a motion to
have independent counsel appointed.
Rather, she requested it at one of the
hearings. The trial court made repeated
inquiries as to whether a conflict existed
between the guardian’s recommendation
and the children’s wishes. The trial court
also conducted two in camera interviews of
the children to ascertain their wishes. The
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appellate court found that the trial court
did not err in failing to appoint separate
counsel for the children.

Mother’s assignment of error was over-
ruled and the decision of the trial court

affirmed.

Inre EM.B.T.

Citation: In re E.M.B.T., 2020-Ohio-
4308, 2020 WL 5250395 (Ohio Ct. App. 8th
Dist. Cuyahoga County 2020)

Headnote: Best Interests of the Child—
R.C. 2151.414(D)

Summary: Appellant-Mother appealed
the trial court’s decision granting perma-
nent custody of her three children, E.T.,
E.B., and M.B., to the Cuyahoga County
Department of Children and Family Ser-
vices (“the agency”).

The agency filed a complaint alleging the
children, E.T. and E.B., to be abused and
E.T., E.B, and M.B., to be neglected. The
agency sought temporary custody. The
complaint alleged allegations of sexual
abuse and rape by the biological father,
S.B., Mother’s failure to protect the chil-
dren from S.B., and Mother’s mental
health and substance abuse issues. The
complaint also alleged domestic violence
issues between Mother and S.B.

Emergency custody was granted to the
agency. E.T. was placed with his maternal
great uncle. The other children were placed
together in a therapeutic foster home.

Mother and S.B. stipulated to an
amended complaint. The magistrate issued
a decision that adjudicated E.T. and E.B.
abused and E.T., E.B., and M.B. neglected.
The trial court adopted the magistrate’s
decision and granted temporary custody to
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the agency. Mother and S.B. were incarcer-
ated for offenses involving the children as
victims.

The agency filed a motion to modify
temporary custody to permanent custody.
Mother filed a motion for legal custody to
the great uncle for all three children. S.B.
filed a motion for legal custody with a non-
relative of the children.

At the permanent custody hearing in
January 2020, the three case workers and
the guardian ad litem all testified in sup-
port of permanent custody to the agency.
The testimony demonstrated that the three
children witnessed domestic violence in-
volving S.B. and Mother. E.T. was the
victim of rape and sexual abuse from S.B.
Mother was home during the time, but was
asleep or passed out. E.T. was in the
temporary care of his maternal great uncle.

The evidence showed that E.B. and M.B.
were later removed from the home due to
unsanitary conditions. E.B. later disclosed

that she had also been sexually abused by
S.B.

S.B. was convicted of sex offenses involv-
ing E.T. and E.B. as the victims. He was
designated a Tier III sex offender and
sentenced to life in prison. Mother was
charged with child endangerment and was
sentenced to three years in prison.

The testimony showed that E.B. and
M.B. were in a stable therapeutic foster
home. They were receiving services to ad-
dress their needs and were doing well.

The agency had concerns about the great
uncle and his ability to care for E.T.’s ag-
gressive and sexualized behavior. The
great uncle testified that he had appropri-
ate housing for all three children. He
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stated that E.T.’s negative behaviors had
improved.

The guardian recommended an award of
permanent custody to the agency. The trial
court granted permanent custody of all
three children to the agency.

Mother argued that the trial court’s
grant of permanent custody to the agency
and denial of legal custody to the maternal
uncle was an abuse of discretion and not
in the best interests of the children.

The appellate court stated that the trial
court found by clear and convincing evi-
dence that the children could not be placed
with Mother within a reasonable period of
time or should not be placed with her. The
appellate court stated that the dispute
centers on whether the grant of permanent
custody to the agency was in the best
interests of the children.

The appellate court held that the trial
court considered all relevant factors pur-
suant to R.C. 2151.414(D)(1). The appel-
late court noted that there were significant
factors that supported the trial court’s
award of permanent custody. The trial
court considered that both parents were
incarcerated for offenses committed
against the children. Mother had a chronic
mental illness and issues with chemical
dependency. The children lived in deplor-
able conditions.

The appellate court held that the trial
court’s award of permanent custody to the
agency was supported by competent, cred-
ible evidence.

The judgment of the trial court was
affirmed.
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In re A.K.

Citation: In re A.K., 2020-Ohio-4700,
2020 WL 5834507 (Ohio Ct. App. 6th Dist.
Ottawa County 2020)

Headnote: Permanent Custody—Guard-
ian ad Litem

Summary: The trial court terminated
the parental rights and responsibilities of
D.K., the legal father of A.K., and granted
permanent custody to the Ottawa County
Department of Job and Family Services.

A.K. was born while mother was in jail.
The parents realized they could not care
for A.K. A K. tested positive for drugs and
birth and required treatment for symptoms
of drug withdrawal. Mother and Father
asked the agency to place A.K. with C.F.
The agency determined that C.F. would not
be an appropriate caregiver. C.F. had prior
children services reports and had a history
of an uncooperative attitude with the
agency. The agency placed A.K. with a cer-
tified foster parent.

The trial court adjudicated A.K. a depen-
dent child with Mother and Father admit-
ting the dependency allegations in the
complaint. The trial court approved the
continued placement with the foster
parent.

Mother and Father partially completed
their respective case plans. However,
Mother died unexpectedly. C.F. then filed
another motion for custody. The agency
filed for permanent custody.

The trial court held a five-day trial. The
trial court heard testimony from Father,
C.F., the agency’s caseworker, CASA, and
the guardian ad litem. There was extensive
testimony regarding A.K.’s placement with
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her foster mother. There was also testi-
mony concerning C.F.’s own special needs
children, her own health issues, and C.F.’s
past contacts with Children’s Services.
C.F’s past contacts with the agency in-
volved allegations of neglect and truancy
of her own children.

The trial court terminated Father’s
parental rights and found that permanent
placement with the agency was in the best
interests of the child.

Both Father and C.F. appealed the trial
court’s decision. Among several challenges,
Father and C.F. challenge the testimony
and reports of the guardian. They argue
that the guardian’s testimony should have
been stricken from the record. The allega-
tion was that the guardian did conduct an
adequate investigation.

The appellate court stated that the
duties of a guardian include investigating
and delivering a report and recommenda-
tion regarding the best interests of the
child, to assist the juvenile court in its de-
termination of the child’s best interests.

Father claimed the guardian failed to
speak with him about his choices for cus-
tody of A.K. The guardian testified that she
spoke with A.K.’s foster mother and con-
ducted a visit. The guardian stated that
Father was never considered for placement
because the terms of his parole barred him
from having any contact with a child, and
he was later sentenced to a lengthy prison
sentence. The guardian spoke to C.F. early
on in the case and had concerns about
placement with C.F. A.K.’s caseworker had
similar concerns about C.F. due to past
cases with her regarding her own children.
The guardian did not visit C.F.’s home

© 2020 Thomson Reuters



DOMESTIC RELATIONS JOURNAL OF OHIO

because the agency was not considering a
change of placement for A.K.

The appellate court found that the guard-
ian’s investigations did not fall below the
minimum standards and that her testi-
mony and report should be included in the
record. Accordingly, Father and C.F.’s as-
signment of error regarding the guardian
was overruled.

PARENTAL RIGHTS AND
RESPONSIBILITIES

Mullaji v. Mollagee

Citation: Mullaji v. Mollagee, 2020-
Ohio-4618, 2020 WL 5759770 (Ohio Ct.
App. 9th Dist. Lorain County 2020)

Headnote: Parental Rights and Respon-
sibilities—Adoption of Shared Parenting
Plan and Subject Matter Jurisdiction

Summary: Appellant-Wife appealed
trial court’s determination that it had
subject matter jurisdiction to proceed with
Appellee-Husband’s divorce complaint and
trial court’s creation of a shared parenting
plan.

The parties, in 2012, participated in a
Muslim marriage ceremony in South
Africa. A civil ceremony was never
performed. The parties moved to the
United States and obtained permanent
resident status in 2014. One child was
born as issue of the marriage. The couple
had marital issues, and Wife returned to
South Africa with minor child.

In February 2016, Husband filed for a
legal separation in Lorain County Court of
Common Pleas. Further, under the Hague
Convention of Civil Aspects of Interna-
tional Abduction, Husband filed an applica-
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tion for the return of child with the South
African High Court. Wife moved to dismiss
the complaint for legal separation arguing
that the trial court lacked subject matter
jurisdiction. The basis of Wife’s argument
was that no civil ceremony solemnized the
marriage. Wife’s motion was denied. Hus-
band amended his complaint seeking a
divorce and moved to adopt his proposed
shared parenting plan. Parties reached an
agreement on all issues except custody and
support.

The day trial commenced, the South
African High Court ruled on Husband’s
Hague Convention Application, which
ordered the return of the child to the
Untied States with specific conditions. The
order was stayed until the Ohio court is-
sued an order as stated by the South
African High Court. Both parties appealed
the South African ruling. The trial court
granted the parties a divorce; incorporated
the parties’ stipulated property division;
determined spousal support; ordered Hus-
band to pay child support, and adopted
Husband’s shared parenting plan subject
to several revisions made by the trial court
sua sponte. Wife appealed.

Wife argued that the court erred in deny-
ing her motion to dismiss for lack of subject
matter jurisdiction since the parties’ cer-
emonial marriage was not recognized by
South African law. Subject matter jurisdic-
tion of a court connotes the power to hear
and decide a case on its merits. It is
determined without regard to the rights of
each party involved in the case. A legal
separation and a divorce are causes of ac-
tion that are within a domestic relation
court’s subject matter jurisdiction. The is-
sue of whether the parties’ marriage is
recognized by South African law is a ques-
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tion of fact and does not implicate the
subject matter jurisdiction of the trial
court.

Wife further contended that the trial
court erred by adopting a shared parent-
ing plan that varied from the terms pro-
posed by Husband. Husband claimed the
error was harmless. R.C. 3109.04(G) allows
either, or both, parties to file a motion for
shared parenting with a proposed plan.
The court must determine if any proposed
plan is in the child’s best interest. If the
court finds that a plan submitted is not in
a child’s best interest, the court may order
each parent to submit appropriate changes
to meet the court’s objections. If the sub-
mitted changes meet the court’s objection,
the court may approve the submitted
revised plan. If not appropriately submit-
ted, the court may reject the shared parent-
ing plan. R.C. 3109.04(D)(1)(a)(iii). A court
cannot create its own shared parenting
plan. A court can only make suggestions
for modification of the plans presented by
the parties. If those suggested changes are
not made to the proposed shared parent-
ing plan and resubmitted to the court, the
court may deny the request for shared
parenting. The court failed to follow proper
procedure and improperly modified Hus-
band’s proposed shared parenting plan sua
sponte. Judgment affirmed in part and re-
versed in part and remanded.

In re M.R.F.-C.

Citation: In re M.R.F.-C., 2020-Ohio-
4400, 2020 WL 5498758 (Ohio Ct. App. 2d
Dist. Montgomery County 2020)

Headnote: UCCJEA—Home State—
Continuing Jurisdiction

Summary: Mother appealed the trial
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court’s decision, which concluded that it
lacked subject matter jurisdiction over the
parties’ child custody cases. Mother argued
that the trial court erred in holding that it
did not have exclusive continuing jurisdic-
tion as the home state.

The parties had twin sons born in Janu-
ary 2007. The parties were together until
October 2007 when Father moved to Grand
Rapids, Michigan. Father filed a petition
in Montgomery County, Ohio to establish
parenting time and child support. Orders
were established for visitation and child
support.

Child support was terminated in 2011
when the parties reconciled and the par-
ties purchased a home together in
Michigan. For nine years, the parties lived
together in Michigan.

In 2019, Father filed a motion in Mont-
gomery County to transfer the case to
Michigan. He alleged that Mother removed
the children from the home, took them out
of school and traveled to Ohio with them.
The trial court denied the motion because
no case was pending in the court.

Father filed a motion in Michigan, re-
questing that it accept jurisdiction. Mother
filed a motion in Ohio for reallocation of
parental rights and responsibilities.

The Michigan court granted Father’s mo-
tion and accepted jurisdiction over the par-
ties’ custody matter. The Michigan court
stated that it had consulted with the mag-
istrate in Ohio pursuant to the UCCJEA
and both courts agreed that Michigan was
the more appropriate forum due to the
family’s residing there since 2010.

Mother filed a motion in Ohio asking it
to retain jurisdiction and for a hearing.
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She argued that the Ohio court had exclu-
sive continuing jurisdiction. She stated
that she lived in Ohio for a month prior to
filing her motion. The magistrate denied
Mother’s motion, finding that when Mother
filed her motion to reallocate parental
rights and responsibilities, neither the par-
ties nor the children resided in Ohio within
R.C. 3127.16. The magistrate noted that a
court’s exclusive continuing jurisdiction
ceases when the parents and children no
longer reside in the state of the original
decree. The magistrate found that the par-
ties and their children lived in Michigan
since 2010 and they had only resided back
in Ohio for one month prior to Mother’s
motion. The magistrate concluded that
Michigan was the home state and Ohio
lacked exclusive continuing jurisdiction.

The trial court overruled Mother’s objec-
tions to the magistrate’s decision. The trial
court found that although Ohio was the
home state for the initial custody proceed-
ings in 2008, Ohio was no longer the home
state. The parties lived in Michigan for ap-
proximately nine years. They had Michi-
gan driver’s licenses, registered to vote in
Michigan and used the Michigan school
systems. The trial court also stated that
the Michigan court agreed to accept juris-
diction and the Michigan court was the
more appropriate forum.

The appellate court noted that under the
UCCJEA, a state court that rendered an
initial custody decree had exclusive juris-
diction over the ongoing custody dispute if
that state had continuing jurisdiction. The
home state is defined as the state in which
a child lived with a parent for at least 6
consecutive months immediately preceding
the commencement of a child custody
proceeding.
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The appellate court stated that it was
undisputed that in 2008, Ohio was the chil-
dren’s home state and the trial court
properly made the initial child custody
determination. However, Ohio was no lon-
ger the children’s home state due to the
family’s relocation to Michigan and resid-
ing there as a family for nine years. The
appellate court also noted that Mother did
not satisfy Ohio’s residency requirement
when she attempted to reestablish resi-
dence in Ohio shortly before filing her
motion.

The appellate court concluded that the
trial court’s consideration of the family’s
long-term residence in Michigan was ap-
propriate in determining whether the trial
court retained exclusive continuing
jurisdiction. Mother’s assignment of error
was overruled.

The decision of the trial court was
affirmed.

In re E.B.

Citation: In re E.B., 2020-Ohio-4139,
2020 WL 4882453 (Ohio Ct. App. 8th Dist.
Cuyahoga County 2020)

Headnote: Abused Child—Dependent
Child—Reunification

Summary: Appellant-Mother appealed
from the adjudication and disposition of
her minor children, E.B. and K.B.

Mother and Appellee-Father were di-
vorced in January 2015. They had two chil-
dren during the marriage. At the time of
the divorce, Mother and Father entered
into a shared parenting plan that provided
equal parenting time.
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Mother married her current husband,
A.O., in 2016 and gave birth to their minor
child, Z.E.

In June 2017, the Cuyahoga County
Division of Children and Family Services
(“CCDCFS” or the “agency”) filed a com-
plaint seeking temporary custody of the
minor children. The complaint alleged K.B.
and E.B. to be abused children and Z.E. to
be a dependent child. The complaint stated
that A.O. had engaged in sexual behavior
with the minor children, K.B. and E.B.
Mother lacked the appropriate judgment
to ensure the safety of the children. She
continued to allow the stepfather access to
the children despite E.B.’s disclosures.
Mother allowed A.O. to stay in the home.
The complaint also alleged that the inci-
dents with the other children put Z.E. in
danger.

The children’s guardian ad litem testi-
fied that K.B. indicated to her that stepfa-
ther had touched her while she was in the
shower. K.B. indicated that Mother did not
believe her and Mother told other people
that it was not true. This caused her to
have suicidal thoughts. Father had a tape
recording of E.B. disclosing that she had
been inappropriately touched by her
stepfather.

The magistrate issued a decision adjudi-
cating E.B. and K.B. abused and Z.E.
dependent. The magistrate found that E.B.
and K.B. were victims of sexual activity.
The magistrate found that returning the
children to the Mother’s home would be
contrary to their best interests. E.B. and
K.B. were ordered to remain in their place-
ment with Father.

The trial court approved the magistrate’s
decision in part. The trial court deter-
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mined, unlike the magistrate, that E.B.
was a dependent child, but not abused.

Father filed a motion for legal custody of
K.B. and E.B. He claimed there had been
a significant change of circumstances since
the parties entered into a shared parent-
ing plan, including the allegation of sexual
contact with the children.

The agency filed a motion for an order of
legal custody to Father. Later, the agency
amended it to legal custody to Mother and
Father.

The guardian testified that legal custody
should go to Father. She testified that the
children’s participation in reunification
therapy with their alleged sexual abuser
was not beneficial to the children.

The magistrate ordered that legal cus-
tody of E.B. and K.B. should be granted to
both Mother and Father. Father was desig-
nated the residential parent for school
purposes. The magistrate noted that while
Mother participated in reunification
therapy, she did not participate in counsel-
ing for trauma for the children or parent-
ing education classes. The magistrate
stated that Mother would have parenting
time with the children on Tuesdays and
Thursdays from 3:30 p.m. to 7:30 p.m. and
alternating weekends. The magistrate also
ordered that stepfather was not allowed to
be present in the home during visitations.

The trial court adopted the magistrate’s
decision. The trial court emphasized that
stepfather shall not be present during
Mother’s visitation time and further sus-
pended its prior order for reunification
therapy pending an in camera interview
with K.B.

Mother argued that the trial court
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abused its discretion in finding K.B. to be
abused and E.B. to be dependent.

The appellate court overruled Mother’s
assignments of error. The appellate court
stated that the social worker provided
extensive testimony concerning her investi-
gation into the allegations of inappropriate
touching. Consistent statements were
made by K.B. to the social worker, the
detective and the children’s guardian. The
appellate court found that the agency pre-
sented clear and convincing evidence that
K.B. was an abused child.

The appellate court found that the trial
court properly determined that E.B. was a
dependent child. Having found that K.B.
was sexually abused, the trial court’s
adjudication of E.B. as dependent was sup-
ported by clear and convincing evidence.
Her environment warranted the state’s
involvement. Mother refused to believe the
children’s allegations and permitted A.O.
to live in the household.

The judgment of the trial court was
affirmed.

PROCEDURE

Bartko v. Bartko

Citation: Bartko v. Bartko, 2020-Ohio-
4302, 2020 WL 5243129 (Ohio Ct. App. 8th
Dist. Cuyahoga County 2020)

Headnote: Procedure - Personal Juris-
diction, Civ. R. 4.1 and Service

Summary: Appellant-Wife appealed
trial court’s judgment entry of divorce for
lack of personal jurisdiction.

Husband filed for divorce in August 2019
and requested Wife be served by certified
mail to two separate addresses. Both certi-
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fied mails were returned unclaimed. Hus-
band then requested that certified mail be
sent to a new address on Roanoke Avenue.
The certified mail was signed by a Ms.
Tighe and returned to the Court. Wife
failed to file an Answer and the uncon-
tested hearing went forward on November
6, 2019. Wife filed a motion for relief from
judgment and a notice of appeal based
upon lack of personal jurisdiction. After
the appellate court remanded the matter
to trial court to rule on the motion for relief
from judgment, the trial court denied the
motion for relief from judgment, and Wife
failed to appeal that denial.

Wife argued that the court lacked per-
sonal jurisdiction over her since she was
not properly served with the Complaint for
Divorce. Wife alleged that there was noth-
ing that connects her to the Roanoke Ave-
nue address. She stated that serving “a
friend” is not good service. However, Hus-
band’s counsel had represented that she
spoke with Wife in August, and Wife con-
firmed she was living with a friend at the
Roanoke Avenue residence. Further, Hus-
band’s counsel and Wife’s counsel had
conversations regarding discovery and
discussed attendance of the November 6,
2019 hearing.

Plaintiff has the burden of obtaining
proper service on a defendant. Civ. R.
4.1(A) states that service of a complaint
may be made by certified mail, personal or
residential service. The service must be
made in a manner reasonably calculated
to apprise the party of the action and af-
ford them an opportunity to respond. If
there is a lack of effective service of pro-
cess and defendant fails to appear at a
hearing, the court lacks jurisdiction to
enter a judgment. If a judgment is entered,
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it is void. Certified mail service is pre-
sumed to be made when the envelope is
received by any person at the defendant’s
residence. When the signed receipt for the
certified mail is returned to sender (Clerk

of Court), a prima facie case of delivery is
established.

Husband’s service is presumed proper
since he followed the civil rules governing
service of process. Defendant must rebut
this presumption with sufficient, uncontra-
dicted evidentiary-quality information that
he/she did not receive service. Based upon
the facts stated by Husband’s counsel as to
discussions with Wife and Wife’s counsel
(no transcript was filed with Appellate
Court) and the return receipt, the trial
court did not abuse its discretion in con-
cluding service had been completed upon
Wife. Wife failed to sufficiently rebut the
presumption of proper service. The appel-
late court is limited to the record of the
proceedings at trial. Nothing in the record
states that Wife did not reside at the
Roanoke Avenue address. Wife filed an af-
fidavit attesting her residence with her mo-
tion for relief from judgment, but Wife
failed to appeal the denial of the motion;
therefore, the affidavit is not part of the
record. Judgment affirmed.

Ceccoli v. Budd

Citation: Ceccoli v. Budd, 2020-Ohio-
4176, 2020 WL 4933622 (Ohio Ct. App. 9th
Dist. Medina County 2020)

Headnote: Procedure - Disqualification
of Counsel and Final Appealable Orders

Summary: Appellant-Wife appealed
trial court’s order disqualifying her counsel
and order requiring Intensive Case Man-
agement without evidentiary hearing.
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Parties were divorced in March 2019.
Based upon the high conflict between the
parties regarding their children, the court
ordered the parties to participate in Inten-
sive Case Management while the divorce
was pending. In the decree, the parties
agreed Wife would be named residential
parent with Husband’s parenting time
supervised. The Husband and children
were to participate in reunification coun-
seling as recommended by the counselor.
Wife was to participate without Husband
if counselor requested.

In August 2019, Husband filed numer-
ous motions including a motion for Inten-
sive Parenting Conferences. Further, Hus-
band filed a motion to disqualify Wife’s
counsel in October 2019 citing to Prof.
Cond.R. 1.7(a)(2). Husband asserted that
Wife’s counsel also represented one of the
parties’ minor children in a juvenile court
action involving unruliness for habitual
truancy. The court granted Husband’s mo-
tion to disqualify Wife’s counsel and or-
dered the parties into Intensive Case
Management “to assist with the parties’
coordination and communication with the
reunification counselor” without a hearing.
Wife appealed.

Wife argued that the court abused its
discretion in disqualifying her counsel
without adequate justification. The court
has the inherit authority to supervise
members of the bar who practice before the
court, which includes the power to dis-
qualify an attorney. However, disqualifica-
tion of counsel is a drastic measure, which
shall be imposed only upon absolute neces-
sity since parties have a right to choose
their own attorney. An attorney should be
disqualified only if real harm is likely to
result by failing to disqualify the attorney.
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There is no requirement that an eviden-
tiary hearing must be held on every mo-
tion to disqualify an attorney. Husband
provided very little factual details to sup-
port his motion. He simply cited to Prof.
Cond.R.1.7(a)(2) which states that an at-
torney’s representation of a client creates
a conflict when there is a substantial risk
that the attorney’s ability to carry out his
duties will be materially limited by the at-
torney’s responsibilities to another client,
former client, or third person. In granting
the motion to disqualify, the court noted
that there was high conflict between the
parties and between Husband and the
children. This conflict led to Wife and the
children refusing to participate in reunifi-
cation counseling. Therefore, the court held
“[t]his could create an appearance of a
conflict—e.g. there potentially could be a
situation where [Ms. Budd’s counsel’s
clients] blame each other for not participat-
ing in the reunification counseling—that
could warrant the removal of [Ms. Budd’s]
counsel.” However, this is only a potential
conflict and not similar to “real harm likely
to result from failing to disqualify the
attorney.” There is no demonstration of
substantial risk in Wife’s attorney continu-
ing his representation. Judgment reversed
and remanded.

Wife further argued that the court vio-
lated her due process rights by failing to
hold an evidentiary hearing prior to order-
ing Intensive Case Management. However,
Wife failed to demonstrate that ordering
the parties to participate in Intensive Case
Management was a final appealable order.
A final appealable order is an order that
affects a substantial right made in a spe-
cial proceeding requiring immediate
review. A divorce and related custody ac-
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tions are special proceedings. However, the
Court does not agree that Wife’s right to
liberty would be negatively impacted if the
order was not immediately appealed. Wife
is simply contending that she simply does
not want to participate in Intensive Case
Management. An inconvenience to a party
in the midst of litigation does not affect a
party’s substantial rights. Therefore, the
judgment ordering the parties to partici-
pate in Intensive Case Management is not
a final appealable order and is dismissed.

SPOUSAL SUPPORT

Bailey v. Bailey

Citation: Bailey v. Bailey, 2020-Ohio-
4333, 2020 WL 5268592 (Ohio Ct. App. 6th
Dist. Sandusky County 2020)

Headnote: Spousal Support—Retaining
Jurisdiction to Modify and Duration

Summary: Husband appealed trial
court’s failure to retain jurisdiction to
modify spousal support. Wife appealed the
duration of the spousal support award.

After 35 years of marriage, the parties
filed for divorce. The parties settled all is-
sues except spousal support and attorney
fees. Each party was 53-years-old. Hus-
band earned an annual income of $84,500
as a laborer, and Wife received Social Se-
curity disability of $13,326 annually. Wife
could earn additional income as a licensed
daycare provider, but she chose not to
work. Upon briefs, the court issued Wife
an award of nonmodifiable spousal support
in the amount of $1,750/month for a term
of 8 years, which was to terminate upon
Wife’s remarriage or cohabitation with an
unrelated male. Husband and Wife both
appealed.

237



NOV/DEC 2020 | VOLUME 32 | ISSUE 6

Husband argued that the court erred in
failing to retain jurisdiction to modify
spousal support. Husband claimed that if
a future misfortune occurred (ie disability
or layoff), he would have no recourse if he
was unable to satisfy his obligation. R.C.
3105.18(E)(1) provides that the court has
discretion as to whether to retain jurisdic-
tion to modify spousal support. The Appel-
late Court found that the trial court abused
its discretion when it failed to retain juris-
diction since over the period of 8 years, ei-
ther Wife or Husband’s circumstances may
change. The parties could encounter major
medical problems and with the pandemic,
Husband’s income could vary greatly in the
upcoming years. Eight years is a relatively
lengthy period of time. Judgment is re-
versed and remanded.

Wife contended that the court erred in
limiting spousal support to eight years.
Wife stated that spousal support should be
of indefinite duration, or in the alterna-
tive, spousal support should be for a term
of at least twelve years. Wife was disabled,
and she claimed that there was nothing in
the record that suggested that she had any
potential to become self-supporting. The
Court disagreed. Pursuant to R.C.
3105.18(B), the court, upon request of a
party, may award reasonable spousal sup-
port after a property distribution. Thirty
five years of marriage is a lengthy dura-
tion wherein an indefinite award of spousal
support is not unreasonable. However, case
law does not mandate permanent spousal
support in a marriage of long duration.
Even though Wife is on Social Security dis-
ability, she is relatively young and her dis-
ability does not prevent her to work as a
daycare provider out of her home. An
award of indefinite spousal support is
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proper only where “under reasonable cir-
cumstances, a divorced spouse does not
have the resources, ability or potential to
become self-supporting.” Wife offered no
evidence that she does not have the poten-
tial and ability to become self-supporting.
Wife failed to provide any explanation as
to why spousal support should be extended
beyond eight years. Judgment affirmed.

Branden v. Branden

Citation: Branden v. Branden, 2020-
Ohio-4134, 2020 WL 4876806 (Ohio Ct.
App. 8th Dist. Cuyahoga County 2020)

Headnote: Spousal Support—Doctrine
of Merger; Court’s Continuing Jurisdiction;
Cohabitation; Deposition Testimony and
Termination Date

Summary: Wife appealed trial court’s
order terminating spousal support based
upon her cohabitation and Husband ap-
pealed trial court’s retroactivity of the
termination.

In parties divorce decree of 2008, Hus-
band was ordered to pay $2,000 per month
in spousal support for an indefinite dura-
tion, subject to the court’s continuing
jurisdiction. In 2011, Husband motioned
the court to modify his spousal support.
Husband’s spousal support obligation was
reduced to $1,275 per month until Wife’s
death, remarriage or cohabitation. This or-
der was appealed, but the Appellate Court
determined it was not a final appealable
order since it failed to determine arrears.

On July 10, 2015, Husband filed to termi-
nate spousal support based upon Wife’s co-
habitation with Nicole. Prior to hearing
Husband’s motion in February and May of
2019, the court held a hearing to determine
Husband’s spousal support arrears based
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upon the Appellate Court remand. An or-
der on the arrears was issued on May 10,
2016, which was appealed and affirmed. In
June 2019, the court terminated Husband’s
spousal support obligation based upon
Wife’s cohabitation with Nicole since 2013
and substantial change of circumstances
in Wife’s income. The termination was ef-
fective May 10, 2016. Both parties
appealed.

Wife argued the court erred in terminat-
ing spousal support since it lacked
jurisdiction. Wife claimed Husband’s July
2015 motion to terminate was merged into
the court’s May 10, 2016 judgment since it
“resolved all pending motions,” and there-
fore, was implicitly denied. Doctrine of
Merger does not apply here since the
spousal support order was not a temporary
or interlocutory order, but a final order.
Husband’s motion concerned a post decree
claim.

Wife further claimed Husband’s motion
to terminate was implicitly denied in May
2016 when the court issued a final appeal-
able order. However, Husband filed his mo-
tion to terminate spousal support well af-
ter the issuance of the final decree. The
post decree motion was filed to invoke the
court’s continuing jurisdiction pursuant to
Civ.R. 75. Husband’s motion was not heard
during the pendency of the appeal and was
independent of the appeal on arrearages
and modification. Husband’s motion to
terminate was heard after the appeal was
completed and was not inconsistent with
appellate jurisdiction.

Wife contended that there was insuf-
ficient evidence to support termination of
spousal support based upon cohabitation.
Cohabitation is a question of fact for the
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trial court. Three relevant considerations
are 1) actual living together, 2) sustained
duration and 3) shared expenses with
financing and day-to-day incidentals. Co-
habitation and remarriage are not statu-
tory grounds for termination of spousal
support, but are grounds to show a change
in circumstances to warrant a modification
or termination of support as long as the
court retained jurisdiction. Here, the court
retained jurisdiction and held a full evi-
dentiary hearing on Husband’s motion.
Wife and Nicole physically lived together
in a romantic relationship since 2013. They
each contributed $1,500 into a joint check-
ing account, which paid the mortgage,
utilities and groceries each month. Wife
failed to establish that she was financially
strapped and needed support. Wife and
Nicole purchased a $310,000 condo, had
$12,000 in savings and traveled. The
spousal support award was no longer rea-
sonable or appropriate. Therefore, even
though cohabitation alone is not enough to
terminate spousal support automatically,
Wife’s change in her financial situation
constituted a change in circumstances to
warrant a termination of spousal support.

Wife also argued that the court erred in
permitting Husband to read Nicole’s depo-
sition testimony into the record since
Nicole resided in Cincinnati at the time of
the hearing and was not considered “un-
available” pursuant to Evid.R. 804(B)(1).
The court previously granted Husband’s
motion to take Nicole’s deposition in Mis-
souri and the deposition was filed with the
court prior to trial. At the commencement
of the trial, Wife’s counsel stated that
Nicole was “unavailable” to testify since
she recently moved to Cincinnati. However,
Wife failed to timely inform the court or
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Husband of Nicole and Wife’s new address.
Cincinnati is “beyond subpoena power of
the court under Civ. R. 32(A)(3).” The court
did not abuse its discretion in permitting
Husband to read Nicole’s deposition testi-
mony into the record, which was mirrored
Wife’s testimony.

Husband contended that the court erred
in failing to terminate his spousal support
obligation effective July 10, 2015 when he
filed his motion. The Appellate Court found
the trial court did not abuse its discretion
as to the termination date of Husband’s
spousal support obligation. Based upon the
history of delays in the case that occurred
due to the numerous legal actions that
prolonged any finality, the date the hear-
ing on Husband’s motion began was proper.
This is the date Husband presented suf-
ficient evidence to show Wife’s cohabita-
tion with Nicole significantly improved
Wife’s economic situation and constituted
a change in circumstances to warrant a
termination of spousal support. Judgment
affirmed.

VISITATION

Green v. Quint-Green

Citation: Green v. Quint-Green, 2020-
Ohio-4141, 2020 WL 4875331 (Ohio Ct.
App. 7th Dist. Belmont County 2020)

Headnote: Supervised Visitation—
Contempt

Summary: Appellant-Mother appealed
the trial court’s decision granting Appellee-
Father’s motion for supervised visitation.

Husband filed for divorce in 2018. The
parties had one child during the marriage.
During the divorce, Father filed motions
for contempt alleging that Mother failed to
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provide him with visitation. Father also
alleged that Mother subjected the child to
unnecessary medical testing in violation of
court orders. Mother admitted to the con-
tempt charges and the trial court ordered
her to serve a 10 day jail sentence.

The trial court granted Father’s com-
plaint for divorce in September 2018.
Father was named the residential parent
of the parties’ child. Mother was granted
visitation every other weekend and alter-
nating Wednesday overnights.

In January 2019, Father filed another
motion for contempt and requested that
Mother’s parenting time be suspended or
supervised. Mother was continuing to take
the child for unnecessary medical testing.
Mother had also filed six unsubstantiated
complaints with various children’s services
agencies. The trial court suspended Moth-
er’s parenting time and scheduled the mat-
ter for hearing.

Prior to the hearing, Mother filed a mo-
tion to immediately resume parenting
time. The trial court put on an order for
supervised visitation.

The trial court held a three day hearing.
Mother was found to exhibit concerning
and erratic behavior. The trial court found
it was in the best interests of the child to
have supervised visitation with Mother.
The trial court set forth a graduated sched-
ule for supervised visitation.

Mother argued that the trial court erred
by terminating her fundamental right to
parent her children. She claimed that the
trial court denied her all contact with her
son in violation of her due process rights.
The appellate court disagreed with Mother.
The appellate court stated that the trial
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court ordered supervised visitation. Ini-
tially, the trial court ordered one super-
vised visitation session a week. A second
trial court order added a second supervised
visit. In neither judgment entry did the
trial court terminate Mother’s parental
rights. Termination of parental rights ends
the parent-child relationship. The appel-
late court noted that termination of paren-
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tal rights did not occur in this case. Rather,
Mother was entitled to bi-weekly super-
vised visitation. Mother continued to have
the right to modify the order over time.
The appellate court overruled Mother’s as-
signment of error.
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