MAIN INDEX

ACCESS TO AGENCY FILES
City Commission on Human Rights files, 2:43
Equal Employment Opportunity Commission files, 2:11

ACCRUED BONUSES AND VACATION PAY
Settlement of individual employment disputes, 6:9

ADA
See Americans with Disabilities Act (ADA), this index

ADEA
See Age Discrimination in Employment Act (ADEA), this index

ADHESION CONTRACT THEORY
Arbitration, 10:12

ADMINISTRATIVE CONVENIENCE DISMISSALS
City Commission on Human Rights, 2:41, 3:19
State Human Rights Division, 2:25

ADMINISTRATIVE LAW AND PROCEDURE

Access to files

City Commission on Human Rights files, 2:43

Equal Employment Opportunity Commission files, 2:11
Amendment of complaints, State Division on Human Rights, 2:23
Arbitration, State Division of Human Rights proceedings, 2:29
Conciliation and settlement of dispute

City Commission on Human Rights, 2:40

Equal Employment Opportunity Commission, 2:8

State Division of Human Rights, 2:26, 2:29
Court actions

EEOQOC, suit by, 2:10

Pleadings, this index

Supplemental and concurrent jurisdiction of federal court, 2:16

Under city law, private cause of action, 2:50

Under State Human Rights Law, generally, 2:14 to 2:20
Dismissal of complaints

City Commission on Human Rights, 2:41, 3:19

EEOC charge filed, 2:6, 2:7

State Division of Human Rights, 2:25
Election of remedies, City Commission on Human Rights, 2:36
Equal Employment Opportunity Commission (EEOC), this index
Filing of complaint

City Commission on Human Rights, 2:38
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ADMINISTRATIVE LAW AND PROCEDURE—Cont’d
Filing of complaint—Cont’d
Court filing
Complaint, this index
EEOC, 2:3 to 2:10
State Division of Human Rights, 2:23
Hearings
City Commission on Human Rights, 2:44 to 2:48
State Division of Human Rights, 2:30
Human Rights, this index
Investigatory authority
City Commission on Human Rights, 2:42
EEOC, 2:4, 2:5
State Division of Human Rights proceedings, 2:24
Judicial review of determinations
City commission on Human Rights, 2:49
EEOC, 2:7
State Division of Human Rights, 2:31
Jurisdiction over administrative complaints
City Commission on Human Rights, 2:33 to 2:36
Federal court supplemental and concurrent jurisdiction, 2:16
State Division of Human Rights, 2:22
Posting requirements, EEOC, 2:12
Private cause of action under city law, 2:50
Probable cause determinations
City Commission on Human Rights proceedings, 2:42
State Division of Human Rights proceedings, 2:25, 2:27, 2:28
Recordkeeping requirements, EEOC, 2:13
Structure of agency
City Commission on Human Rights, 2:37
Equal Employment Opportunity Commission (EEOC), 2:2
Subpoena power
City Commission on Human Rights, 2:42
EEOC, 2:5
Withdrawal of complaints, State Division of Human Rights proceedings, 2:23

ADMISSIONS

Eastern district practice, 4:69

Federal rules, generally, 4:68 to 4:72

Northern district practice, 4:70

Request for admissions, generally
Federal rules, 4:68 to 4:72
State rules, 4:73

Southern district practice, 4:71

State rules, generally, 4:73

Summary judgment basis, 5:33

Western district practice, 4:72
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ADR
See Alternative Dispute Resolution, this index

AFFIRMATIVE ACTION RELIEF IN CLASS ACTIONS
Differences between private and governmental defendants, 6:25
Standards for settlement provisions, 6:40

AFFIRMATIVE DEFENSES
Arbitration, 3:93
City human rights law violations, 2:39
CPLR 3018(b), defenses to be asserted or lost under, 3:90 to 3:94
Federal court, 3:95
Release, 3:94
Statute of frauds, 3:92
Statute of limitations, 3:91

AFTER-ACQUIRED EVIDENCE
Generally, 4:80

AGE DISCRIMINATION IN EMPLOYMENT ACT (ADEA)
General standards, Appx. 7.A.16
Attorneys’ fees, 9:2
Back pay damages, 8:2
Burden of proof, jury instructions, Appx. 7.A.17 and 7.A.18
Class actions, class certification requirements, 5:15
Compensatory damages, not available, 8:1
Damages
Back pay damages, 8:2
Compensatory damages, 8:1
Front pay damages, 8:3
Jury instruction, willful violations, Appx. 7.A.19
Liquidated damages, 8:5
Mitigation of damages, 8:4
Prejudgment interest, 8:10
Discrimination under ADEA
Attorneys’ fees, 9:2
Burden of proof, sample jury instructions, Appx. 7.A.17 and 7.A.18
Class actions, class certification requirements, 5:15
Damages, above
Federal employees, exclusive remedy, 3:4
Summary judgment, failing to establish prima facie case, 5:36
Termination, federal complaint form, 3:85
Federal employees alleging age discrimination, exclusive remedy, 3:4
Front pay damages, 8:3
Jury instructions, sample
Burden of proof, plaintiff, Appx. 7.A.17
Damages, willful violations, Appx. 7.A.19
General standards, Appx. 7.A.16
Initial burdens, plaintiff, Appx. 7.A.18
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AGE DISCRIMINATION IN EMPLOYMENT ACT (ADEA)—Cont’d

Liquidated damages, 8:5

Mitigation of damages, 8:4

Prejudgment interest, 8:10

Prima facie case, summary judgment, plaintiff failing to establish discrimination,
5:36

Recent cases, 9:2.50

Reinstatement, 8:3

Release of claim, requirements, 6:3

Summary judgment, plaintiff failing to establish prima facie case of employment
discrimination, 5:36

Termination of employee, federal complaint form, 3:85

Willful violations, damages jury instruction, Appx. 7.A.19

AGREEMENTS
See Contracts, this index

ALIENAGE STATUS
Discrimination
City law complaint form, 3:57
Federal complaint form, 3:78

ALTERNATIVE DISPUTE RESOLUTION
Generally, 10:1 et seq.
Arbitration, this index
Choosing between arbitrators, 10:27
Class actions settlement negotiations, role of mediation during, 6:24 to 6:26
Confidentiality, practical considerations, 10:2, 10:5
Fact-finding, 10:22
Finality, practical considerations, 10:2
Internal mechanisms, 10:21
Limits on employer-mandated programs, 10:15
Management committee, use, 10:21
Mediation
Generally, 10:19
City Human Rights Commission, 2:40
Class actions settlement negotiations, role of mediation during, 6:24 to 6:26
Mediators, selection, 10:26, 10:28
Post-dispute agreements, 10:25
Mini-trials, 10:23
Ombudsman, use, 10:21
Other options, 10:20 et seq.
Post-dispute agreements, mediation, 10:25
Pre-hearing discovery, practical considerations, 10:2
Private judges, use, 10:24
Remedies, availability; practical considerations, 10:2
Selection of arbitrator or mediator, 10:26 et seq.
Summary jury trials, 10:23
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AMENDMENT OR MODIFICATION
Administrative complaints, State Division on Human Rights, 2:23
Arbitration award. See Arbitration, this index
Trial court’s judgment, FRCP 52(b) and 59(e), motion to amend, 7:19

AMERICANS WITH DISABILITIES ACT (ADA)
Attorneys’ fees, 9:2
Discrimination under act, federal complaint form, 3:82
Exemption, governmental employees holding confidential policy-making jobs,

Judicial estoppel, 5:31

Summary judgment, plaintiff failing to establish prima facie case of employment
discrimination, 5:36

Venue, 3:6

ANSWERS

Affirmative Defenses, this index

City human rights law violations, 2:39

Defenses, this index

Setoff and Counterclaim, this index

Strike defenses or allegations, motions to
CPLR 3211(b), defense not properly stated or without merit, 5:18
FRCP 12(f), 5:17
Preliminary injunction, 5:20
Severance, motion for, 5:19

APPEAL AND REVIEW
Arbitration, 10:16
Class actions, class certification, orders denying or granting, 5:10
Human rights division, state administrative decisions, 2:31
Remand orders to state court, 5:9

ARBITRATION

See also Alternative Dispute Resolution, this index

Adhesion contract theory, 10:12

Affirmative defense asserted or lost under CPLR 3018(b), 3:93

Agreements
Adhesion contract theory, 10:12
Affirmative defense, 3:93
At-will employees, 10:11
Contract clause providing for arbitration of discrimination claims, Appx. 10.B
Federal Arbitration Act, Section 1, 10:10
Gilmer v. Interstate/Johnson Lane, 10:8
Limited discovery theory, 10:13
Model arbitration agreement, Appx. 10.C
Non-collectively bargained agreements, applicability of arbitration precedent,

10:18

Post-dispute agreements to arbitrate, 10:25
Post “Gilmer” decisions in discrimination actions, 10:9 et seq.
Pre-dispute agreements to arbitrate disputes, enforceability, 10:7 et seq.
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ARBITRATION—Cont’d
Agreements—Cont’d
Submit pending dispute to binding arbitration, agreement to, Appx. 10.A
Amendment of award, see Vacation or modification of award, below
Arbitrators, selection, 10:26, 10:27
At-will employees, 10:11
Class action agreements to arbitrate, 10:14.50
Contract clause providing for arbitration of discrimination claims, Appx. 10.B
Federal Arbitration Act, 10:10, 10:14
“Gilmer v. Interstate/Johnson Lane,” 10:8
Generally, 10:8
Post-Gilmer decisions, 10:9 et seq.
Judicial review of awards, actions to enforce or vacate, 10:16
Limited discovery theory, 10:13
Mandatory arbitration of employment disputes, 10:7 et seq.
Model arbitration agreement, forms, Appx. 10.C
Modification of award, see Vacation or modification of award, below
Motion to compel arbitration, forms, Appx. 10.D
Motion to vacate arbitration award, notice, forms, Appx. 10.E
Non-collectively bargained agreements, applicability of arbitration precedent,
10:18
Notice of motion to vacate arbitration award, forms, Appx. 10.E
Post-dispute agreements to arbitrate, 10:25
Post-Gilmer decisions, generally, 10:9
Precedent, applicability to non-collectively bargained agreements, 10:18
Pre-dispute agreements to arbitrate, 10:7 et seq.
Procedural considerations, 10:15
Punitive damages, awarding, grounds for vacating arbitration award, 10:17
Selection of arbitrator, 10:26, 10:27
State Division of Human Rights voluntary arbitration, 2:29
Submission to binding arbitration, agreement, forms, Appx. 10.A
Vacation or modification of award
Generally, 10:16
Notice of motion to vacate award, forms, Appx. 10.E
Punitive damages award grounds, 10:17
Voluntary program, human rights law, 2:29
Waiver of right to arbitrate, 10:14

ARREST RECORD
Discrimination basis, state complaint, form, 3:46

ARTICLE 78
Special proceedings complaints, 3:14

ASSAULT AND BATTERY
Common law
Assault, state complaint form, 3:59
Battery, state complaint form, 3:59
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ATTORNEYS AND CLIENTS
Generally, 1:1
Class actions, retainer form, Appx. 6.F
Client intake
Generally, 1:2 to 1:8
Common law claims, 1:6
Discrimination claims, 1:4
Downside of bring action, 1:8
Initial conference, 1:3
Initial contact, 1:2
Issue spotting, 1:4 to 1:8
Nondiscriminatory statutory claims, 1:5
Questionnaire, Appx 1:A
Remedies, 1:7
Conflicts of interest, 1:22, 1:23
Corporate and individual defendants, representing, 1:22
Multiple plaintiffs, representing, 1:23
Equal employment opportunity commission, representation of parties, 2:9
Fees
Attorneys’ Fees, this index
Investigation of pre-claim facts
Investigations, this index
Prospective client questionnaire, form, Appx. 1.A
Retainer agreement, Appx 1:B

ATTORNEYS’ FEES
Generally, 9:1 et seq.
Adequate documentation requirement, 9:13
Administrative tasks, 9:18
Age Discrimination in Employment Act, 9:2
Agreements
Calculation of fee award, 9:10
Contingency, partial contingency, or hourly, 1:9
Representing individual, multiple plaintiffs, or class, 1:10
Retainer agreement, form, Appx. 1.B
American rule, exceptions, 9:1
Americans with Disabilities Act (ADA), 9:2
Calculation of fee award
Entitlement to award, 9:9
Fee arrangements, 9:10
Hourly rate, 9:15 to 9:18
Lodestar figure, calculating, 9:11
Number of hours expended, 9:12 to 9:14
Civil Rights Attorney’s Fees Award Act of 1976, 9:2
Class actions
Generally, 1:9
“Catalyst” compared with final judgment, 6:51
Jeff D. issues, 6:28
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ATTORNEYS’ FEES—Cont’d
Class actions—Cont’d
Reasonableness, 6:52
Retainer, Appx. 6.F
Settlement negotiations, 6:28
Size of fees awarded as possible problem, 6:33
Contingency fee arrangements, 1:9
Defendant’s recovery of attorneys’ fees, 9:8
Discrimination, state causes of action, 3:16
Enhancement, 9:19
Entitlement to award, 9:9
Factors to consider, 9:11
Federal civil rights actions, 9:11
Historic compared with current rates, 9:17
Hourly fee arrangements, 1:9
Hourly rate, reasonableness
Generally, 9:15
Administrative tasks, 9:18
Historic compared with current rates, 9:17
Market rate, experience and expertise of counsel, 9:16
Travel time, 9:18
Hours expended, number of
Generally, 9:12
Adequate documentation requirement, 9:13
Productive services requirement, 9:14
Successful claims limitation, 9:12
Human rights law, 2:20, 9:2
Human Rights Law
Private cause of action under city law, 2:50
State discrimination causes of action, 3:16
Statutory authorization, 9:2
Hybrid fee arrangements, 1:9
Interim fee awards, 9:7
Limitations on number of hours expended, 9:12 to 9:14
Lodestar figure, 9:11
Market rate, experience and expertise of counsel, 9:16
Multiple plaintiffs, 1:10
Nominal damages, 9:5
Offer of judgment, Rule 68
Generally, 9:6, 9:20
Calculating the judgment, 9:23
Costs as including fees, 9:21
Form, Appx. 9.A
Settlement offer, 9:22
Partial contingency fee arrangements, 1:9
Partial success, 9:6
Pendente lite, 9:7
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ATTORNEYS’ FEES—Cont’d

Prevailing defendants, Title VII claims, 9:8
Prevailing issue requirement, 9:12
Prevailing party issues

Definition, 9:3

Interim fee awards, 9:7

Nominal damages, 9:5

Partial success, 9:6

Pendente lite, 9:7

Settlements, 9:4
Productive services requirement, 9:14
Rehabilitation Act of 1973, 9:2
Retainer agreements, form, Appx. 1.B
Sanctions, 9:9
Section 1988, Civil Rights Attorney’s Fees Award Act of 1976, 9:2
Settlements, 9:4, 9:22
Statutory authorization, 9:2
Successful claims limitation on hours expended, 9:12
Success partial, prevailing party issues, 9:6
Title VII

Generally, 9:2

Goal of provisions for attorneys’ fees, 9:9

Prevailing defendants, 9:8
Travel time, 9:18

AT-WILL EMPLOYEES
Generally, 1:6
Arbitration of disputes, 10:11
Motion to dismiss wrongful discharge claims, 5:23

BACK PAY AWARDS
Generally, 8:2
Class action settlements, 6:33 to 6:36
State Human Rights Law, 2:20

BATSON CHALLENGES
Selection of jury, 7:2

BENEFITS
Compensation and Salaries, this index
Denial of benefits, state complaint form, 3:75
Documents review, benefit plans, 1:16

Older Worker’s Benefits Protection Act (OWBPA), requirements for releases
under, 6:3

Termination of pension plan in order to prevent employee from obtaining pen-
sion benefits, federal complaint form, 3:89

Unpaid benefits, state complaint form, 3:51
Vacation pay, termination of employment, payment after, 6:9
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BONUSES
Settlement of individual employment disputes, 6:9

BURDEN OF PROOF
Age discrimination, Appx. 7.A.17, Appx. 7.A.18
Level of proof required, preliminary jury instruction, Appx. 7.A.5
Retaliation, Appx. 7.A.12
Section 1983 discrimination, Appx. 7.A.20, Appx. 7.A.22
Sex discrimination
Dual motive cases, shifting burdens, Appx. 7.A.14
Plaintiff’s burden, Appx. 7.A.13

BUSINESS RELATIONSHIP
Tortious interference, common law, state complaint form, 3:68

CALCULATION OF DAMAGES AWARD
See Damages, this index

CALCULATION OF FEES
See Attorneys’ Fees, this index

CERTIFICATION OF CLASS ACTIONS
ADEA requirements, 5:15
Appealability of order denying or granting, 5:10
Equal Pay Act requirements, 5:15
State law claims requirements, 5:16
Title VII claims requirements, 5:10

CHECKLISTS
Federal complaints, 3:31
Release of individual employment disputes, 6:3
State complaints, 3:30

CHOICE OF LAW
Generally, 3:37
Complaints, strategic consideration, 3:5
Out-of-state domiciled plaintiffs, employment relationship based in N.Y., 3:39
State-domiciled plaintiffs, employment relationship based outside of N.Y., 3:38

CITIZENSHIP
Discrimination cause of action, forms, 3:57, 3:78
Removal to federal court, diversity of citizenship limitation, 5:4

CITY HUMAN RIGHTS LAW COMPLAINTS
See Complaints, this index

CIVIL RIGHTS ACTS
1991, punitive damages
Generally, 8:13
Criteria for imposition of punitive damages, EEOC standards, 8:15 et seq.
Intentional discrimination, sufficiency to impose punitive damages, 8:14
Section 1981 actions
Back pay damages, 8:2
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CIVIL RIGHTS ACTS—Cont’d
Section 1981 actions—Cont’d
Punitive damages, 8:13
Section 1983 actions, this index

CIVIL RULE 11
Motion for sanctions, 5:45

CIVIL RULE 37
Motion for sanctions, 5:46

CIVIL RULE 68
See Offer of Judgment, this index

CLASS ACTIONS
ADEA claims, 5:15
Affirmative action relief, 6:25, 6:40
Appealability of orders denying or granting certification, 5:10
Arbitration, agreement to, 10:14.50
Attorneys’ fees
Retainer, Appx. 6.F
Attorneys’ fees, issues
“Catalyst” compared with final judgment, 6:51
Negotiating, 6:28
Reasonableness, 6:52
Size of fees awarded as possible problem, 6:33
Certification of class actions
ADEA requirements, 5:15
Appealability of order denying or granting, 5:10
Equal Pay Act requirements, 5:15
State law claims requirements, 5:16
Title VII claims requirements, 5:10
Complaints, form, Appx. 6.G
Conflicts between class and named plaintiffs
Bonuses for named plaintiffs or active members, 6:22
Resentment, plaintiffs and unnamed class members, 6:21
Consent decree
Collateral attacks, avoiding, 6:37 to 6:40
Compared with settlement agreements, 6:32
Form, Appx. 6.H
Memorandum in support of approval, Appx. 6.J
Notice and claim forms, Appx. 6.P
Notice for publication, Appx. 6.M
Notice to class, Appx. 6.L
Objections, Appx. 6.N
Orders
Approving decree, Appx. 6.0
Approving final distribution, Appx. 6.T
Approving first distribution, Appx. 6.R
Preliminarily approving consent decree, Appx. 6.K
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CLASS ACTIONS—Cont’d
Consent decree—Cont’d
Report to court
Claim procedure and proposed distribution, Appx. 6.Q
Final distribution, Appx. 6.S
Stipulation to entry, Appx. 6.1
Termination or dissolution
Motion, 6:54
Terms of decree, 6:53
Equal Pay Act claims, 5:15
Notice, this index
“Opt in” requirement, ADEA and equal pay act class actions, 5:15
Orders denying or granting certification, appealability, 5:10
Representation issues, 1:10
Settlement of Class Actions, this index
State law, 5:16

CLIENTS
See Attorneys and Clients, this index

CLOSING ARGUMENTS
Generally, 7:15

COBRA (CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT
OF 1985)

Medical insurance coverage under, 6:8
Statutory provisions, Appx. 6.D

COLLATERAL ATTACK OF CLASS ACTION SETTLEMENTS,
AVOIDING
Generally, 6:37
Civil Rights Act of 1991 and Martin v. Wilkes, 6:38
Intervention by non-class members, 6:39
Standards for affirmative action provisions, 6:40

COLLATERAL ESTOPPEL
Generally, 5:31

COLLECTIVE BARGAINING
Arbitration precedent applicability, 10:18
Attorney’s fact investigation, documents review, 1:17

COLOR OF STATE LAW
Section 1983 actions, jury instruction, Appx. 7.A.23

COMMISSION ON HUMAN RIGHTS
Human Rights Commission, City, this index

COMMON LAW CAUSES OF ACTION
See Complaint, this index

COMPARABLE PAY
City law complaint form, 3:56
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COMPEL
Arbitration, motion to compel, form, Appx. 10.D
Disclosure, motion for, 5:43
Discovery, motion to, 4:7

COMPENSATION AND SALARIES
Accrued wages, 6:9
Back pay
Generally, 8:2
Class actions, 6:33 to 6:36
State Human Rights Law, 2:20
Benefits
Denial of benefits, state complaint form, 3:75
Unpaid benefits, state complaint form, 3:51
Bonuses, 6:9
Comparable pay, city law complaint form, 3:56
Damages, this index
Front pay
Generally, 8:3
Age Discrimination in Employment Act, 8:3
State Human Rights Law, 2:20
Overtime wage claim under the FLSA, federal complaint form, 3:87
Post-termination of employment, payment, 6:9
Severance pay, negotiating, 6:1
Unpaid wages, state complaint form, 3:51
Vacation pay, 6:9

COMPENSATORY DAMAGES
Damages, this index

COMPETITION
Employee noncompetition obligations, employer’s potential counterclaims, 3:97,
6:12
COMPLAINT
Generally, 3:1 et seq.
Age discrimination under the ADEA, termination, form, 3:85
Alienage status discrimination
City law complaint, form, 3:57
Federal complaint, form, 3:78
Arrest record, discrimination basis for state complaint, form, 3:46
Caption, federal complaint, 3:23
Causes of action
Breach of employment contract, 3:72 to 3:75
City law complaints, discrimination causes of action, below
Common law causes of action, above
Discrimination causes of action, below
State complaints, generally, 3:10, 3:15
Strategic considerations, 3:4
Tort causes of action, below
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COMPLAINT—Cont’d
Checklist for drafting
Federal complaints, 3:31
Release of individual employment disputes, 6:3
State complaints, 3:30
Choice of law and procedural considerations, 3:5, 3:38, 3:39
Citizenship discrimination
City law complaint, form, 3:57
Federal complaint, form, 3:78
City law complaints, discrimination causes of action
Generally, 3:19
Alienage status discrimination, form, 3:57
Citizenship discrimination, form, 3:57
Comparable pay, form, 3:56
Disability discrimination, form
Public employment, 3:55
Reasonable accommodations, failure to provide, 3:54
Election of remedies, 3:20
Gender discrimination, form, 3:52
Mandatory service, 3:21
National origin discrimination, form, 3:53
Sexual orientation discrimination, form, 3:58
Class actions, form, Appx. 6.G
Common law causes of action
Assault, form, 3:59
Battery, form, 3:60
Breach of employment contract
Benefits, denial, form, 3:75
Implied contract in employee handbook, form, 3:74
Implied covenant not to terminate, form, 3:73
Oral contract of ascertainable duration, form, 3:72
Criminal conviction record, discrimination based on record, form, 3:47
Defamation, forms, 3:61 to 3:63
Emotional distress, intentional infliction, form, 3:66
Employees, negligent supervision or retention of unfit employee, form, 3:69
False imprisonment, form, 3:64
Fraud, form, 3:65
Misrepresentation, form, 3:65
Prima facie tort, form, 3:70
Prospective business relationship, tortious interference, form, 3:68
Tortious interference with employment contract, form, 3:67
Tortious interference with prospective business relationship, form, 3:68
Comparable pay, city law complaint, form, 3:56
Considerations, 3:22
Corporate parents, suing, 3:33
Covid-19-related suits, 3:102
Customers and clients, suing, 3:35
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COMPLAINT—Cont’d
Disability discrimination
ADA violation, form, 3:82
City law complaint, forms, 3:54, 3:55
Federal complaint, form, 3:82
Pregnancy discrimination, Title VII, form, 3:81
Public employment, forms, 3:55
Reasonable accommodations, failure to provide, form, 3:54
Discrimination causes of action
General considerations, 3:15
Alienage status discrimination, form, 3:57, 3:78
Arrest record, form, 3:46
Attorneys’ fees, 3:16
Citizenship discrimination, form, 3:57, 3:78
City law complaints, above
Class actions, 3:17
Comparable pay, form, 3:56
Criminal conviction record, form, 3:47
Disability discrimination, above
Election of remedies, 3:18, 3:20
Gender discrimination, form, 3:52
Hostile work environment, form, 3:44
Human rights law violations, 2:38
Jury trials, 3:17
Lawful activities grounds, form, 3:48
Marital status discrimination, form, 3:45
National origin discrimination, form, 3:53, 3:78
Pregnancy discrimination, Title VII, form, 3:81
Punitive damages, 3:17
Racial discrimination, forms, 3:41, 3:42, 3:77
Religious, form, 3:80
Sex discrimination
Retaliation for complaint of discrimination, form, 3:86
Title VII, form, 3:79
Sexual harassment, forms, 3:43, 3:44
Sexual orientation discrimination, form, 3:58
Dismissal, failure to provide sufficient information for administrative agency
investigation, 5:29
Election of remedies, discrimination causes of action
City claims, 3:20
State claims, 3:18
Employment agencies, suing, 3:36
Equal employment opportunity commission subsequent suit against unnamed
parties, exhausting administrative remedies, 5:29
Exhibits, 3:13
Facts
Federal complaint, 3:26
Strategic considerations, 3:3
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COMPLAINT—Cont’d
Family and Medical Leave Act, form, 3:83
Federal complaints
Generally, 3:22 to 3:29, 3:77 to 3:89
Age discrimination under the ADEA, termination, form, 3:85
Caption, 3:23
Checklist for drafting and commencing suit, 3:31
Considerations, 3:22
Disability discrimination under the ADA, form, 3:82
Facts, 3:26
Family and Medical Leave Act, form, 3:83
First amendment freedom of speech under the federal constitution, form, 3:84
Introductory statement, 3:24
Jurisdictional statement, 3:25
Jury demand, 3:27
Overtime wage claim under the FLSA, form, 3:87
Parties, naming, 3:26
Pension benefits, termination to prevent employee from obtaining, form, 3:89
Polygraph examinations, retaliation for refusal to take, form, 3:88
Prayer for relief, 3:26
Pregnancy discrimination, Title VII, form, 3:81
Procedural requirements, 3:26
Racial discrimination
National origin discrimination under Title VII, form, 3:78
Termination for racial discrimination under the Civil Rights Act of 1866,
form, 3:77
Religious discrimination, Title VII, form, 3:80
Retaliation for refusal to take polygraph examinations, form, 3:88
Sex discrimination
Retaliation for complaint of discrimination, form, 3:86
Title VII, form, 3:79
Signature block, 3:28
Specificity, pleading, 3:22
Template, 3:76
Verification, 3:29
First amendment freedom of speech under the federal constitution, form, 3:84
Franchisors, suing, 3:34
Freedom of speech under the federal constitution, form, 3:84
Gender discrimination, city law complaint, form, 3:52
Hostile work environment, form, 3:44
Indirect employers, suing
Generally, 3:32
Corporate parents, 3:33
Customers and clients, 3:35
Employment agencies, 3:36
Franchisors, 3:34
Introductory statement
Federal complaint, 3:24
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COMPLAINT—Cont’d
Introductory statement—Cont’d
State complaint, 3:8
Jurisdiction
Federal complaint, form, 3:25
State complaint, form, 3:8
Strategic considerations, 3:6
Jury demand, federal complaints, 3:27
Jury trials, discrimination causes of action, 3:17
National origin discrimination
City law complaint, form, 3:53
Federal complaint, form, 3:78
Overtime wage claim under the FLSA, form, 3:87
Parties
Corporate parents, 3:33
Customers and clients, 3:35
Employment agencies, 3:36
Federal complaint, naming parties, 3:26
Franchisors, 3:34
Indirect employers, suing, 3:32 to 3:36
Strategic considerations, 3:7
Pension benefits, termination to prevent employee from obtaining, form, 3:89
Polygraph examinations, retaliation for refusal to take, form, 3:88
Prayer for relief
Federal complaints, 3:26
State complaints, 3:11
Pregnancy discrimination, Title VII, form, 3:81
Procedural considerations
Generally, 3:5
Federal complaint, 3:26
Purpose of complaint, 3:2
Racial discrimination
National origin discrimination under Title VII, form, 3:78
Termination for racial discrimination under the Civil Rights Act of 1866, form,
3:77
Recent cases, 3:5.50
Religious discrimination, Title VII, form, 3:80
Retaliation for refusal to take polygraph examinations, form, 3:88
Sex discrimination
Retaliation for complaint of discrimination, form, 3:86
Title VII, form, 3:79
Sexual orientation discrimination, city law complaint, form, 3:58
Signature block, 3:28
Federal complaints, 3:28
State complaints, 3:12
Specificity, pleading, 3:22
State complaints
Generally, 3:8 to 3:14
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COMPLAINT—Cont’d
State complaints—Cont’d
Arrest record, discrimination based on, form, 3:46
Assault, form, 3:59
Attorneys’ fees, discrimination causes of action, 3:16
Battery, form, 3:60
Benefits, denial, form, 3:75
Benefits, unpaid, form, 3:51
Breach of employment contract
Benefits, denial, form, 3:75
Implied contract in employee handbook, form, 3:74
Implied covenant not to terminate, form, 3:73
Oral contract of ascertainable duration, form, 3:72
Causes of action
Generally, 3:10, 3:15
Breach of employment contract, 3:72 to 3:75
Common law causes of action, above
Discrimination causes of action, below
Tort causes of action, below
Checklist for drafting and commencing suit, 3:30
Class actions, discrimination causes of action, 3:17
Common law causes of action, above
Criminal conduct
Arrest record, discrimination based on, form, 3:46
Conviction record, discrimination based on, form, 3:47
Defamation, form
Generally, 3:61
Per se defamation, 3:62
Self-publication basis, 3:63
Demand for relief, generally, 3:11
Discharge, wrongful; form, 3:71
Discrimination causes of action
General considerations, 3:15
Attorneys’ fees, 3:16
Class actions, 3:17
Election of remedies, 3:18, 3:20
Hostile work environment, form, 3:44
Jury trials, 3:17
Lawful activities grounds, form, 3:48
Marital status discrimination, form, 3:45
Punitive damages, 3:17
Racial discrimination, forms, 3:41, 3:42
Sexual harassment, form, 3:43, 3:44
Emotional distress, intentional infliction, form, 3:66
Employee handbook as implied contract, form, 3:74
Employees, negligent supervision or retention of unfit employee, form, 3:69
Exhibits, generally, 3:13
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COMPLAINT—Cont’d
State complaints—Cont’d
Facts, generally, 3:9
False imprisonment, form, 3:64
Hostile work environment, form, 3:44
Implied contract in employee handbook, form, 3:74
Implied covenant not to terminate, form, 3:73
Introductory statements, generally, 3:8
Jurisdiction, generally, 3:8
Jury trials, discrimination causes of action, 3:17
Lawful activities, discrimination based on, form, 3:48
Marital status discrimination, form, 3:45
Misrepresentation, form, 3:65
Negligent supervision or retention of unfit employee, form, 3:69
Noncompetition covenant implied, form, 3:73
Oral contract of ascertainable duration, form, 3:72
Parties, generally, 3:8
Personnel handbook as implied contract, form, 3:74
Petitions, special proceedings, 3:14
Prayer for relief, generally, 3:11
Prima facie tort under common law, form, 3:70
Public employee whistleblower protection, form, 3:50
Punitive damages, discrimination causes of action, 3:17
Race-based disparate impact discrimination, form, 3:42
Racial discrimination, forms, 3:41, 3:42
Self-publication defamation, form, 3:63
Sexual harassment, forms, 3:43, 3:44
Signature block, generally, 3:12
Special proceedings, 3:14
Strategic considerations, generally, 3:1 to 3:7
Template, 3:40
Tort grounds
Assault, form, 3:59
Battery, form, 3:60
Defamation, forms, 3:61 to 3:63
False imprisonment, form, 3:64
Intentional infliction of emotional distress, form, 3:66
Interference with employment contract, form, 3:67
Interference with prospective business relationship, form, 3:68
Misrepresentation, form, 3:65
Negligent supervision or retention of unfit employee, form, 3:69
Prima facie tort under common law, form, 3:70
Unpaid wages or benefits, form, 3:51
Venue, generally, 3:8
Verification, generally, 3:12
Wages, unpaid, form, 3:51
Whistleblower protection, form, 3:50
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COMPLAINT—Cont’d
State complaints—Cont’d
Withdrawal, human rights law violations, 2:23
Template
Federal complaints, 3:76
State complaints, 3:40
Tort causes of action
Assault, form, 3:59
Battery, form, 3:60
Defamation, forms, 3:61 to 3:63
False imprisonment, form, 3:64
Intentional infliction of emotional distress, form, 3:66
Interference with employment contract, form, 3:67
Interference with prospective business relationship, form, 3:68
Misrepresentation, form, 3:65
Negligent supervision or retention of unfit employee, form, 3:69
Prima facie tort under common law, form, 3:70
Venue
State complaint, 3:8
Strategic considerations, 3:6
Verification
Federal complaints, 3:29
State complaints, 3:12
Wages
Comparable pay, city law complaint, form, 3:56
Overtime wage claim under the FLSA, form, 3:87
State complaint, unpaid wages, form, 3:51

COMPROMISE AND SETTLEMENT
Settlement, this index

CONCILIATION
Equal employment opportunity commission, 2:8
Human rights commission, city, 2:40
Human rights division, state, 2:26

CONCLUSORY ALLEGATIONS
Title VII Claims, insufficiency of, 3:22

CONFERENCES
Client intake, initial conference, 1:3, 1:7
Discovery or disclosure plan, conference to develop, 4:8
EEOC fact finding, 2:4
Parties, meeting of, Western District rules, Appx. 4.H

CONFIDANTS OUTSIDE WORKPLACE
Depositions, 4:57

CONFIDENTIAL OR PRIVILEGED INFORMATION
Alternative dispute resolution, practical considerations, 10:2, 10:5
City human rights commission, non-party witness interviews, 2:43
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CONFIDENTIAL OR PRIVILEGED INFORMATION—Cont’d
Deposing employee’s confidants outside workplace, 4:57

Equal employment opportunity commission files, access under Freedom of Infor-
mation Act, 2:11

Motions
Compel disclosure, 4:7
Expedited discovery concerning, 5:42
Issues, 5:44
Self-evaluative privilege, 4:32
Settlement agreements, 6:13
Title VII exemptions, governmental employees holding confidential policy-mak-
ing jobs, 3:7
CONFLICTS OF INTEREST
Class action, conflicts between class and named plaintiffs, 6:21, 6:22
Corporate and individual defendants, representing, 1:23
Multiple plaintiffs, representing, 1:22

CONSENT DECREE
Class actions
Settlement. Class Actions, this index

CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT OF 1985
(COBRA)

Medical insurance coverage under, 6:8
Statutory provisions, Appx. 6.D

CONSTITUTIONAL LAW
Eleventh Amendment, sovereign immunity, 2:16, 3:7
Fifth Amendment, deposition of medical providers, 4:60
First Amendment, freedom of speech, federal complaint form, 3:84
Punitive damages, constitutional restrictions, 8:21

CONSTRUCTIVE DISCHARGE
Jury instruction, Appx. 7.A.35

CONSULTANTS
Jury selection, using for, 7:1

CONTRACTS

Adhesion contract theory, arbitration, 10:12

Arbitration, this index

Attorney retainer, form, Appx. 1.B

Attorneys’ fees, this index

Breach of contract
Benefits, denial, state complaint form, 3:75
Damages, 8:7
Implied contract in employee handbook, state complaint form, 3:74
Implied covenant not to terminate, state complaint form, 3:73
Oral contract of ascertainable duration, state complaint form, 3:72
Prejudgment interest, 8:11
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CONTRACTS—Cont’d
Covenant not to terminate implied, state complaint form, 3:73
Employee handbook as implied contract, state complaint form, 3:74
Implied contract in employee handbook, state complaint form, 3:74
Implied covenant not to terminate, state complaint form, 3:73
Noncompetition clauses, employee obligation, employer’s potential
counterclaims, 3:97, 6:12
Nondisclosure clauses, 3:98, 6:12
Review, pre-claim fact investigation, 1:18
Settlement, this index
State complaint form, 3:67, 3:72 to 3:75
Tortious interference, state complaint form, 3:67
Work-sharing agreement between EEOC and
City Commission on Human rights, Appx. 2.B
State Division of Human Rights, Appx. 2.A

CONVICTION RECORD
Discrimination basis, complaint, form, 3:47

CORPORATIONS
Officers
Depositions, individuals to be deposed, 4:52
Parent corporations
Liability, factors to determine, 3:33
Representing, 1:23

COUNTERCLAIMS
See Setoff and Counterclaim, this index

COVENANT NOT TO COMPETE
Employee’s obligations, employer’s potential counterclaims, 3:97, 6:12

COVENANT NOT TO TERMINATE
Breach of implied covenant not to terminate, cause of action, form, 3:73

COVID-19-RELATED SUITS
Generally, 3:102

CREDIBILITY
Jury instruction, credibility of witnesses, Appx. 7.A.4

CRIMINAL CONDUCT
Arrest record, discrimination basis for state complaint, form, 3:46
Conviction record, discrimination basis for state complaint, form, 3:47

CUSTOMERS
Liability of employer for customers’ actions, 3:35

DAMAGES
General standards, Appx. 7.A.28
Age Discrimination in Employment Act, this index
Arbitration award of punitive damages, vacating, 10:17
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DAMAGES—Cont’d
Back pay
Generally, 8:2
Class actions, 6:33 to 6:36
State Human Rights Law, 2:20
Breach of contract, 8:7
Calculation
Class action back pay damages, 6:33 to 6:36
Compensatory damages, applicable caps, 8:1
Jury instructions, Appx. 7.A.33
Punitive damages, 8:21
Causation, jury instructions, Appx. 7.A.30
Class action settlements, 6:33 to 6:36
Closing argument, 7:15
Compensatory damages
Generally, 8:1
Age Discrimination in Employment Act, 8:1
Jury instructions, Appx. 7.A.29
Constitutional restrictions, punitive damages, 8:21
Emotional distress, 2:20
Equal employment opportunity commission, criteria for imposition of punitive
damages, 8:15 et seq.
Equal Pay Act
Liquidated damages, 8:6
Prejudgment interest, 8:9
Evidence required for compensatory damages, 8:1
Financial position of defendant, factor in determining punitive damages, 8:21
Front pay
Generally, 8:3
Age Discrimination in Employment Act, 8:3
State Human Rights Law, 2:20
General standards, jury instruction, Appx. 7.A.28
Interest on damage awards
Post-judgment interest, 8:12
Prejudgment interest, 8:8 to 8:11
Jury instructions
General standards, Appx. 7.A.28
ADEA damages, willful violations, Appx. 7.A.19
Calculation, Appx. 7.A.33
Comment, Appx. 7.A.33
Causation, Appx. 7.A.30
Compensatory damages, Appx. 7.A.29
Nominal damages, Appx. 7.A.31
Punitive damages, Appx. 7.A.34
Speculative damages, Appx. 7.A.32
Liquidated damages
Age Discrimination in Employment Act, 8:5
Equal Pay Act, 8:6
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DAMAGES—Cont’d
Mitigation of damages
Age Discrimination in Employment Act, 8:4
Plaintiff’s duty, 8:4
Nominal damages
Attorneys’ fees, prevailing parties, 9:5
Jury instructions, Appx. 7.A.31
Opening statements, 7:6
Post-judgment interest, 8:12
Prejudgment interest
Age Discrimination in Employment Act, 8:10
Breach of employment contract, 8:11
Equal Pay Act, 8:9
Title VII, 8:8
Punitive damages
General standards, Appx. 7.A.34
Arbitration awards, grounds for vacating, 10:17
Calculation, 8:21
Constitutional restrictions, 8:21
Discrimination
Intentional, sufficiency to impose punitive damages, 8:14
State causes of action, 3:17
Equal employment opportunity commission, criteria for imposition of punitive
damages, 8:15 et seq.
Financial position of defendant, factor in determining punitive damages, 8:21
Jury instructions, Appx. 7.A.34
Comment, Appx. 7.A.34
Reduce damages award, motion to
Federal court, 7:18
State court, 7:22
Speculative damages, jury instructions, Appx. 7.A.32
State Human Rights Law, back and front pay damages, 2:20
Statutory causes of action, generally, compensatory damages, 8:1
Summary judgment, 5:40
Title VII damage awards, prejudgment interest, 8:8
Trial, opening statements, 7:6

DEFAMATION
See Libel and Slander, this index

DEFENSES
Affirmative defenses, this index
Arbitration, 3:93
City human rights law violations, 2:39
CPLR 3018(b), defenses to be asserted or lost under, 3:90 to 3:94
CPLR 3211(b), defense not properly stated or without merit, 5:18
Federal court, 3:95
Motions to strike defenses or allegations, 5:17 et seq.
Preliminary injunction, 5:20
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DEFENSES—Cont’d
Release, 3:94
Rule 12(f), Federal rules of civil procedure, 5:17
Severance, motion for, 5:19
Statute of frauds, 3:92
Statute of limitations, 3:91

DELIBERATIONS OF JURY
Final jury instruction, Appx. 7.A.39
Preliminary jury instruction, Appx. 7.A.6

DEMAND FOR JURY
Federal complaints, 3:27
Right to jury trial, Human Rights Law, 2:19

DEMAND FOR RELIEF
Federal complaints, 3:26
State complaints, 3:11

DEPOSITIONS
Attendance, federal rules, 4:37
Confidants from outside workplace, deposing, 4:57
Corporate officers, 4:52
Counsel’s conduct, 4:38, 4:39
Decision makers, 4:52
Eastern district courts, 4:41
Employees
Former, 4:54
Peer, 4:53
Federal courts
Generally, 4:40
Eastern district, 4:41
Northern district, 4:42
Southern district, 4:43
Western district, 4:44
Federal rules
Generally, 4:34
Attendance, 4:37
Leave to take, 4:35
Means to take, 4:36
Fifth amendment, medical providers, 4:60
Former employees, 4:54
Human resources administrator, 4:55
Human rights commission, city, 2:46
Individuals to be deposed
Generally, 4:49
Confidants from outside workplace, 4:57
Corporate officers, 4:52
Decision makers, 4:52
Employees, peer and former, 4:53, 4:54

Index-25



NEw York EMPLOYMENT LITIGATION

DEPOSITIONS—Cont’d
Individuals to be deposed—Cont’d
Human resources administrator, 4:55
Medical providers, 4:58 to 4:60
Plaintiff, 4:50
Supervisors, 4:51
Witnesses, 4:56
Interrogatories compared, 4:26
Leave to take, federal rules, 4:35
Location, state rules, 4:47
Means to take, federal rules, 4:36
Medical providers
Generally, 4:58
Examining plaintiff, 4:59
Fifth amendment, 4:60
Northern district courts, 4:42
Number limitation
Eastern district, 4:41
Western district, 4:44
Objections, state rules, 4:48
Peer employees, 4:53
Plaintiff’s, 4:50
Sanctions, 4:39
Southern district courts, 4:43
State rules
Generally, 4:45
Location, 4:47
Objections, 4:48
Timing, 4:46
Supervisors, 4:51
Timing, state rules, 4:46
Western district courts, 4:44
Witnesses, 4:56

DISABILITY DISCRIMINATION
See Discrimination, this index

DISCHARGE
Constructive discharge
Jury instructions, sample, Appx. 7.A.35
Comment, Appx. 7.A.35
Wrongful discharge
Dismissal motion, 5:23
State complaint form, 3:71

DISCLOSURE
Civil justice expense and delay reduction plan
Eastern district of N.Y., 4:11, Appx. 4.D
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DISCLOSURE—Cont’d
Civil justice expense and delay reduction plan—Cont’d
Southern district of N.Y., 4:13
Second assessment, Appx. 4.G
Compel mandatory disclosure, motion to, 4:7
Conferences, 4:8
Depositions, this index
Discovery, this index
Diversity reports, 4:32
Document requests, sample
Defendant’s, Appx. 4.0
Plaintiff’s, Appx. 4.N
Early preparation, practice tip, 4:16
Expert Witnesses, this index
Forum selection, practice tip, 4:18
Human rights commission, city, 2:46
Inclusive pleadings, practice tip, 4:17
Interrogatories, this index
Local rules, selected
Northern district of N.Y., Appx. 4.J
Western district of N.Y., Appx. 4.H
Mandatory disclosure
Certification, 4:9
Compel, motion to, 4:7
Conference to develop discovery plan, 4:8
Federal courts, 4:10 to 4:14
Generally, 4:10
Eastern district of N.Y.
Generally, 4:11
Order extending Civil Justice Reform Act requirements, Appx. 4.A
Order extending mandatory automatic disclosure requirements, Appx.
4.D
Standing orders on effective discovery, Appx. 4.1
Northern district of N.Y.
Generally, 4:12
Order extending mandatory automatic disclosure requirement, Appx. 4.D
Selected local rules, Appx. 4.J
Southern district practice
Generally, 4:13
Rule 46, interrogatories, Appx. 4.K
Rule 49, opt-out from Sections of FRCP, Appx. 4.E
Second annual assessment of Reform Act Advisory Group, Appx. 4.G
Western district practice, 4:14
Generally, 4:14
Selected local rules, Appx. 4.H
Federal rules of civil procedure
Generally, 4:2 to 4:18
Certification, 4:9
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DISCLOSURE—Cont’d
Mandatory disclosure—Cont’d
Federal rules of civil procedure—Cont’d
Conference to develop discovery plan, 4:8
Initial disclosure
Required information, 4:3
Supplementation, 4:6
Motion to compel, 4:7
Pre-trial disclosure
Required information, 4:4
Supplementation, 4:6
Scope, 4:5
Signature, 4:9
Supplementation of initial or pre-trial disclosures, 4:6
Forum selection, practice tip, 4:18
Inclusive pleadings, practice tip, 4:17
Initial disclosure
Required information, 4:3
Supplementation, 4:6
Motion to compel, 4:7
Practice suggestions, 4:16 to 4:18
Pre-trial disclosure
Required information, 4:4
Supplementation, 4:6
Scope, 4:5
Signature, 4:9
State law, 4:15
Supplementation of initial or pre-trial disclosures, 4:6
Motions, this index
Physical and Mental Examinations, this index
Practice tips
Early preparation, 4:16
Forum selection, 4:18
Inclusive pleadings, 4:17
Privileged information, 4:7
Protective orders, 4:77 to 4:79
Requests for admission, this index
Self-evaluative privilege, 4:32
State law, 4:15
Supplementation, 4:6

DISCOVERY
See also Disclosure, this index
Generally, 4:1 et seq.
After-acquired evidence, use, 4:80
Class actions
Negotiating of class settlements, 6:23
Conference to develop discovery plan, 4:8
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DISCOVERY—Cont’d
Depositions, this index
Diversity reports, 4:32
Effective discovery, standing orders, eastern district of N.Y., Appx. 4.1
Expert witnesses
Generally, 4:61
Eastern district practice, 4:63
Federal rules, 4:62 to 4:66
Northern district practice, 4:64
Southern district practice, 4:65
State rules, 4:67
Western district practice, 4:66
Financial statements of employer, 4:33
Human rights commission, city, 2:46
Interrogatories, this index
Other employees’ records, 4:79
Physical and mental examinations
Generally, 4:74
Federal rules, 4:75
State rules, 4:76
Pre-hearing discovery
Alternative dispute resolution, practical considerations, 10:2
Protective orders
Federal rules, 4:77
Other employees’ records, 4:79
State rules, 4:78
Record, developing admissions to establish basis for summary judgment, 5:33
Request for admissions
Eastern district practice, 4:69
Federal rules, generally, 4:68 to 4:72
Northern district practice, 4:70
Southern district practice, 4:71
State rules, generally, 4:73
Summary judgment basis, 5:33
Western district practice, 4:72
Request for production of documents
Diversity reports, 4:32
Federal rules, 4:29
Financial statements of employer, 4:33
Self-evaluative materials, 4:32
Special issues in employment litigation, generally, 4:31
State rules, 4:30
Tax returns of plaintiff, 4:33
Scope, 4:5
Self-evaluative materials, 4:32
Supplementation, 4:6
Tax returns of plaintiff, 4:33
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DISCOVERY—Cont’d
Witness depositions, 4:56

DISCRIMINATION
Affirmative Action, this index
Age Discrimination in Employment Act (ADEA), this index
Alienage status discrimination
City law complaint form, 3:57
Federal complaint form, 3:78
Arrest record, discrimination based on record, state complaint form, 3:46
Burden of proof
Burden of proof, this index
Causes of action
City causes of action, generally, post
Citizenship grounds
City complaint, form, 3:57
Federal complaint, form, 3:78
City causes of action
Election of remedies, 3:20
Key points, 3:19 to 3:21
Service, mandatory, 3:21
Civil Rights Acts
1991, punitive damages, 8:13
Criteria for imposition of punitive damages, EEOC standards, 8:15 et seq.
Intentional discrimination, sufficiency to impose punitive damages, 8:14
Section 1981 actions
Back pay damages, 8:2
Punitive damages, 8:13
Section 1983 actions, this index
Collateral estoppel, 5:31
Criminal conviction record, discrimination based on record, state complaint
form, 3:47
Disability discrimination
ADA, federal complaint form for discrimination under, 3:82
Failure to provide reasonable accommodations, city complaint form, 3:54
Public employment, city complaint form, 3:55
Punitive damages, availability, 8:13
Disparate impact, 1:4, 3:42
Election of remedies, city causes of action, 3:20

Employment contract clause providing for arbitration of employment discrimina-
tion claims, forms, Appx. 10.B

Failure to exhaust administrative remedies before filing suit, 5:29
Gender discrimination, city complaint form, 3:52
Hostile work environment, complaint, form, 3:44
Intent to discriminate
Human Rights Law, jury instruction, Appx. 7.A.41
Punitive damages, sufficiency to impose, 8:14
Title VII claim, jury instruction, Appx. 7.A.7
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DISCRIMINATION—Cont’d
Marital status, state complaint form, 3:45
National origin discrimination
City complaint form, 3:53
Title VII, federal complaint form, 3:78
Out-of-state
Human Rights Law, 2:15
Pregnancy discrimination, Title VII, federal complaint form, 3:81
Race-based disparate impact discrimination, state complaint form, 3:42
Racial discrimination
Disparate impact, state complaint form, 3:42
National origin discrimination complaints, forms, 3:53, 3:78
State complaint form, 3:41, 3:42
Termination for racial discrimination under the Civil Rights Act of 1866,
federal complaint form, 3:77
Religious discrimination, Title VII, federal complaint form, 3:80
Res judicata, 5:31
Retaliation by employer
General standards, Appx. 7.A.10
Complaint, sex discrimination, 3:86
Employer’s presentation of legitimate, nondiscriminatory reasons, Appx.
7.A.11
Pretext, plaintiff’s burden of proving, Appx. 7.A.12
Section 1983 actions, this index
Sex discrimination
Burden of proof, jury instruction
Plaintiff’s burden, Appx. 7.A.13
Shifting burdens, dual motive cases, Appx. 7.A.14
Complaint
Retaliation, federal complaint form, 3:86
Title VII, federal complaint form, 3:79
Dual motive cases, shifting burdens, Appx. 7.A.14
Jury instructions
Burden of proof, plaintiff, Appx. 7.A.13
Comment, Appx. 7.A.13
Dual motive cases, shifting burdens, Appx. 7.A.14
Comment, Appx. 7.A.14
Statistical evidence, use, Appx. 7.A.15
Retaliation, federal complaint form, 3:86
Statistical evidence use, jury instructions, Appx. 7.A.15
Sexual harassment
Jury instructions
General instruction, Appx. 7.A.8
Employer liability, Appx. 7.A.9
Employer’s presentation of legitimate, nondiscriminatory reasons, Appx.
7.A.11
Pretext, plaintiff’s burden of proving, Appx. 7.A.12
Retaliation by employer, general standards, Appx. 7.A.10
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DISCRIMINATION—Cont’d
Sexual harassment—Cont’d
Liability of employer, generally, Appx. 7.A.9
State complaints, forms, 3:43, 3:44
Sexual orientation discrimination, city complaint form, 3:58
Statistical evidence use, jury instructions, Appx. 7.A.15
Summary judgment
Generally, 5:35
Genuine dispute still exists, 5:38
Legitimate, nondiscriminatory reason for decision, 5:37
Mixed motive, discriminatory factor as motivating factor for employment
practice, 5:39
Pretext for discrimination, plaintiff presenting evidence to show, 5:38
Prima facie case, plaintiff failing to establish, 5:36
Supervisory personnel as party defendants, employment discrimination, 5:22
Title VII Claims, this index

DISMISSAL
Administrative convenience dismissals
City Commission on Human Rights, 2:41, 3:19
State Division of Human Rights, 2:25
Administrative law procedure
Convenience dismissals
City Commission on Human Rights, 2:41, 3:19
EEOC charges filed, 2:6, 2:7
State Division of Human Rights, 2:25
Motions, see Motions to Dismiss, this index

DISPARATE IMPACT DISCRIMINATION
Generally, 1:4
State complaint, 3:42

DIVERSITY OF CITIZENSHIP
Removal to federal court limitation, 5:4

DIVERSITY PROGRAMS AND REPORTS
Discovery of, 4:32

DIVISION OF HUMAN RIGHTS
See Human Rights Division, State, this index

DOCUMENTS
Disclosure
Requests, sample
Defendant’s, Appx. 4.0
Plaintiff’s, Appx. 4.N
Requests for production
Diversity programs and reports, 4:32
Federal rules, 4:29
Specific documents to request, 4:31 to 4:33
Diversity programs and reports, 4:32
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DOCUMENTS—Cont’d
Requests for production—Cont’d
Specific documents to request, 4:31 to 4:33—Cont’d
Financial statements, employer’s, 4:33
Tax returns, plaintiff’s, 4:33
State rules, 4:30
Review
Benefit plans, 1:16
Collective bargaining agreement, 1:17
Communications with employer, pre-claim, 1:21
Employment agreements, 1:18
Evaluations, performance, 1:19 to 1:21
Job applications, 1:20
Personnel manual, 1:15
Resumes, 1:20

EASTERN DISTRICT OF NY (PRACTICE AND PROCEDURE)
Admissions requests, 4:69
Civil Justice Expense and Delay Reduction Plan, Appx 4:D
Depositions, 4:41
Expert witnesses, discovery of, 4:63
Interrogatories, 4:21
Mandatory pre-trial disclosure
Generally, 4:11
Civil Justice Expense and Delay Reduction Plan, Appx 4:D
Orders extending, Appx4:D
Standing orders of effective discovery, Appx 4:1
Orders
Extending Civil Justice Reform Act requirements, Appx 4:A
Extending mandatory automatic disclosure requirements, Appx 4:D
Standing orders of effective discovery, Appx 4:1

EEOC
See Equal Employment Opportunity Commission (EEOC), this index

ELECTION OF REMEDIES
See Remedies, this index

ELEVENTH AMENDMENT
Human Rights Law, 2:16, 3:7

EMOTIONAL DISTRESS
Complaint for intentional infliction of emotional distress under state common
law, form, 3:66
Damages for Human Rights Law violation, 2:20

Motion to dismiss intentional infliction of emotional distress claim relating to
discharge from employment, 5:27

EMPLOYEE POLYGRAPH PROTECTION ACT OF 1988
Retaliation for refusal to take examination, federal complaint form, 3:88
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EMPLOYEE RETIREMENT INCOME SECURITY ACT (ERISA)
Summary judgment, plaintiff failing to establish prima facie case of employment
discrimination, 5:36
Termination in order to prevent employee from obtaining ERISA pension
benefits, federal complaint form, 3:89

EMPLOYMENT AGENCIES
Liability, factors to determine, 3:36

EMPLOYMENT-AT-WILL
See At-Will Employees

EMPLOYMENT CONTRACTS
See Contracts, this index

EMPLOYMENT DISCRIMINATION
See Discrimination, this index

EMPLOYMENT RELATIONSHIP, UNDERLYING
Causes of action, 3:4

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)
Access to EEOC files, 2:11
Administrative closures, 2:6
Attorneys, representation of parties, 2:9
Cause determinations, 2:7
Charge processing at EEOC
Generally, 2:3
Administrative closure, 2:6
Determinations and decisions, 2:7
Investigation, 2:4
Subpoena power of EEOC, 2:5
Complaints
Human Rights Law, 2:16
Subsequent suit against unnamed parties, 5:29
Conciliation and settlement
Generally, 2:8
Agreements, time period for consideration, 6:3
Determinations, 2:7
Dismissal of charges, 2:6, 2:7
Fact finding conference, 2:4
Freedom of Information Act, confidential information, 2:11
Investigation, 2:4
Local enforcement plan (LEP), 2:2
National enforcement plan (NEP), 2:2
Forms, Appx. 2.C
Notice posting, contents, 2:12
Overview, 2:1
Posting requirements, 2:12
Practice and procedure, generally, 2:2 to 2:13
Priority issues, 2:2
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)—Cont’d

Punitive damages criteria, 8:15 et seq.

Recent cases, 2:31.50

Recordkeeping requirements, 2:13

Role of attorneys, 2:9

Settlement. Conciliation and settlement, above

Structure of EEOC, 2:2

Subpoena powers, 2:5

Suit by EEOC, 2:10

Work-sharing agreement between EEOC and
City Commission on Human Rights, Appx. 2.B
State Division of Human Rights, Appx. 2.A

EQUAL PAY ACT (EPA)
Class actions, 5:15
Liquidated damages, 8:6
Prejudgment interest, 8:9
Summary judgment, 5:41

ERISA (EMPLOYEE RETIREMENT INCOME SECURITY ACT)
Summary judgment, plaintiff failing to establish prima facie case of employment
discrimination, 5:36
Termination in order to prevent employee from obtaining ERISA pension
benefits, federal complaint form, 3:89

EVIDENCE
After-acquired evidence, 4:80
Burden of proof, this index
Compensatory damages, 8:1
Discovery, this index
Expert Witnesses, this index
Jury limited to consideration of evidence in case, Appx. 7.A.3
Statistical evidence, 7:13
Jury instruction, Appx. 7.A.15
Witnesses, this index

EXAMINATIONS
Physical and Mental Examinations, this index
Witnesses, this index

EXHIBITS
State complaints, 3:13

EXPEDITED DISCOVERY
Motion for, 5:42

EXPERT WITNESSES
Generally, 7:12
Discovery

Generally, 4:61
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EXPERT WITNESSES—Cont’d
Discovery—Cont’d
Federal rules
Generally, 4:62
Eastern district practice, 4:63
Northern district practice, 4:64
Southern district practice, 4:65
Western district practice, 4:66
State rules, 4:67
Qualifications, 7:12

FAILURE TO PAY WAGES
Generally, 1:5

NEw York EMPLOYMENT LITIGATION

FAIR EMPLOYMENT PRACTICES AGENCIES

Overview, 2:1

FAIR LABOR STANDARDS ACT (FLSA)

Consent to join action, ADEA and Equal Pay Act class actions, 5:15

Equal Pay Act
Class actions, 5:15
Liquidated damages, 8:6
Prejudgment interest, 8:9

“Opt in” procedure, ADEA and equal pay act class actions, 5:15
Overtime wage claim, federal complaint form, 3:87

Recent cases, 8:6.50

FALSE IMPRISONMENT
Common law, state complaint form, 3:64

FAMILY AND MEDICAL LEAVE ACT
Immunity from suit, 3:7
Violations, federal complaint form, 3:83

FEDERAL ARBITRATION ACT
Generally, 10:10, 10:14

FEDERAL COURT JURISDICTION
Human Rights Law
Sovereign immunity, 2:16, 3:7

Sovereign immunity, Human Rights Law, 2:16, 3:7

FEES AND COSTS
Attorneys’ Fees, this index

Federal Rule of Civil Procedure 68, recovery under, 9:6

FEP AGENCIES
Overview, 2:1

FIDUCIARIES

Duty of former employee, employer’s potential counterclaims, 3:100
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FIFTH AMENDMENT
Deposition of medical providers, 4:60

FINANCIAL INFORMATION
Discovery of employer’s financial statements, 4:33
Punitive damages factor, 8:21

FIRST AMENDMENT
Freedom of speech, federal complaint form, 3:84

FLSA
See Fair Labor Standards Act (FLSA), this index

FMLA (FAMILY AND MEDICAL LEAVE ACT)
See Family and Medical Leave Act, this index

FOIA (FREEDOM OF INFORMATION ACT)

Confidential information, access to equal employment opportunity commission
files, 2:11

FORMER EMPLOYEES
Depositions, 4:54
Fiduciary duty, 3:100
Noncompetition agreements, 3:97, 6:12
Qualified immunity from Section 1983 claim, Appx. 7.A.27
Trade secrets, disclosure of, 3:98, 3:99

FORMS
Arbitration
Arbitration, this index
Attorney-client relationship
Prospective client questionnaire, Appx 1:A
Retainer agreement, Appx 1:B
Class actions
Complaint form, Appx. 6.G
Consent decrees
Settlement, generally. Class Actions, this index
Retainer, Appx. 6.F
Complaints
Complaints, this index
Federal Rule of Civil Procedure 68, formal offer of judgment, 9:7 Appx. 9.A
Jury instructions
Jury instructions, this index
Notice of removal to federal court, form, Appx. 5.A, Appx. 9.A
Prospective client questionnaire, Appx. 1.A
Releases
Employees age 40 and older, Appx. 6.B
Employees younger than age 40, Appx. 6.C
Retainer agreements, Appx. 1.B
Settlement agreements, Appx. 6.E
Severance policy, Appx. 6.A

Index-37



NEw York EMPLOYMENT LITIGATION

FORUM SELECTION
Disclosure, practice tip, 4:18

FRANCHISORS
Liability factors, 3:34

FRAUD
Generally, 1:6
Common law, state complaint form, 3:65

FREEDOM OF INFORMATION ACT (FOIA)
EEOC files, accessing, 2:11

FREEDOM OF SPEECH
Federal complaints, form, 3:84

FRONT PAY
Generally, 8:3
Age Discrimination in Employment Act, 8:3
State Human Rights Law, 2:20

GENDER
Discrimination, city complaint form, 3:52

GENERAL MUNICIPAL LAW
Limitations of actions, 3:91
GOOD FAITH
Section 1983 claims, good faith or qualified immunity of government officials
and agents, Appx. 7.A.27

GROSS NEGLIGENCE
Jury instruction, Appx. 7.A.38

HARASSMENT
Sexual Harassment, this index

HEARINGS
City Commission on Human Rights, 2:44 to 2:48
Class action settlement, fairness hearings, 6:19, 6:44
EEOC fact finding conference, 2:4
State Division of Human Rights, 2:30

HOSTILE WORK ENVIRONMENT
State complaint, form, 3:44

HUMAN RESOURCES
Administrators, depositions, 4:55

HUMAN RIGHTS, CITY COMMISSION
Generally, 2:32
Access to commission files, 2:43
Administrative convenience dismissals, 2:41
Answer, 2:39
Complaint, 2:38
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HUMAN RIGHTS, CITY COMMISSION—Cont’d
Conciliation and mediation, 2:40
Covered employees, 2:33
Depositions, 2:46
Disclosure, 2:46
Discovery, 2:46
Dismissals for administrative convenience, 2:41
EEOC work-sharing agreement, Appx. 2.B
Election of remedies, 2:36
Files, access, 2:43
Final determination and order, 2:49
Hearing process
Generally, 2:44
Disclosure, 2:46
Hearing, 2:47
Post-hearing procedures, 2:48
Pre-hearing procedure, 2:45
Human Rights Law, this index
Individual liability, 2:34
Interrogatories, 2:46
Investigations, 2:42
Jurisdiction
Covered employees, 2:33
Election of remedies, 2:36
Individual liability, 2:34
Limitations issues, 2:35
Limitations issues, 2:35
Mediation and conciliation, 2:40
Orders, 2:49
Overview, 2:1
Post hearing procedures, 2:48
Pre-hearing procedure, 2:45
Structure of City Commission, 2:37
Subpoena power, 2:42
Work-sharing agreement between EEOC and City Commission, Appx. 2.B

HUMAN RIGHTS, STATE DIVISION
Administrative convenience dismissals, 2:21
Administrative practice and procedure, generally, 2:22 to 2:31
Amendment of complaints, 2:23
Arbitration, voluntary program, 2:29
Complaints, dismissal, 2:25
Conciliation, 2:26
Conciliation and settlement, 2:26, 2:29
Dismissal of complaints, 2:25
Filing of complaints, 2:23
Findings

No probable cause, 2:27
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HUMAN RIGHTS, STATE DIVISION—Cont’d
Findings—Cont’d
Probable cause, 2:28
Hearings, public, 2:30
Investigations, 2:24
Investigatory authority, 2:24
Judicial review, 2:31
Judicial review, administrative determinations, 2:31
Jurisdiction, 2:22
Jurisdiction over complaints, 2:22
No probable cause finding, 2:27
Overview, 2:1
Probable cause finding, 2:28
Probable cause standard, 2:25
Public hearings, 2:30
Settlement, 2:26
Voluntary arbitration, 2:29
Withdrawal of complaints, 2:23
Work-sharing agreement with EEOC, Appx. 2.A

HUMAN RIGHTS LAW
Administrative convenience dismissals, 2:21
Arbitration, voluntary program, 2:29
Attorneys’ fees
Private cause of action under city law, 2:50
State discrimination causes of action, 3:16
Statutory authorization, 9:2
City law
Generally, 2:32 to 2:50
Answers, human rights law violations, 2:39
Attorneys’ fees, 2:50
Discrimination causes of action
Election of remedies, 3:20
Key points, 3:19 to 3:21
Service, mandatory, 3:21
Front pay damages, 8:3
Jurisdiction
Employers, covered, 2:33
Liability, individual, 2:34
Limitation of actions, 2:35
Mandatory service of process, 3:21
Practice and procedure features, 2:32
Private causes of action, 2:50
Reinstatement, 8:3
Remedies, election, 2:36
Service for discrimination actions, 3:21
Class actions unavailable, 3:17
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HUMAN RIGHTS LAW—Cont’d
Complaints
City Commission on Human Rights, 3:38
Discrimination cause of action, 3:15
State Division of Human Rights, 2:23
Concurrent jurisdiction, federal and state courts, 2:16
Continuing violations, 2:18
Court actions under State Human Rights Law
Generally, 2:14
Continuing violations, 2:18
Federal court supplemental and concurrent jurisdiction, 2:16
Jurisdiction, 2:15
Jury trial right, 2:19
Remedies, 2:20
Statute of limitations, 2:17
Damages
Duty to mitigate, 8:4
Punitive, not available, 3:17
Damages, back and front pay, 2:20
Dismissals, administrative convenience, 2:21
Election of remedies
Administrative law practice, 2:21
State discrimination causes of action, 3:18
State Division on Human Rights, practice before, 2:36
Eleventh Amendment, bar on federal courts entertaining claims in actions against
state, 2:16, 3:7
Federal courts, supplemental and concurrent jurisdiction, 2:16
Front pay damages, 8:3
Jurisdiction, 2:15
Jury instructions, sample
General instruction, Appx. 7.A.40
Intent to discrimination, Appx. 7.A.41
Jury trials
Right to jury trial, 2:19
State discrimination cause of action, 3:17
Limitation of actions, 2:23
Minimum number of employees, 1:4
Out-of-state discrimination, 2:15
Probable cause standard, 2:25
Reinstatement, 8:3
Remedies
City Commission on Human Rights, practice and procedure, 2:36
Court actions under Human Rights Law, 2:20
Discrimination cause of action, 3:18
Election of remedies doctrine, 2:21
Supplemental jurisdiction, federal courts, 2:16
Violations, continuing, 2:18
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IMMUNITY
Eleventh Amendment, sovereign immunity, 2:16, 3:7
Section 1983 claims, good faith or qualified immunity of government officials
and agents, Appx. 7.A.27

IMPLIED CONTRACT
Employee handbook, state complaint, form, 3:74

IMPLIED COVENANT
Not to terminate, state complaint, form, 3:73

INDEMNIFICATION
Compromise and settlement
Tax treatment of compensation for tort-like injuries, 6:14
Liability to third parties
Releases, factors to consider when drafting, 6:7

INDIRECT EMPLOYERS’ LIABILITY
Corporate parents, 3:33
Customers and clients, 3:35
Employment agencies, 3:36
Franchisors, 3:34

INJUNCTIONS
Class actions, settlement negotiations, 6:30
Motions to dismiss, preliminary injunction, 5:20
Trade secret disclosure by former employee, 3:98, 3:99

INSURANCE
Medical insurance coverage, COBRA requirements, 6:8

INTAKE
Attorneys and Clients, this index

INTENT
Emotional Distress, this index
Jury instructions
Intentional, willful, or reckless conduct, Appx. 7.A.36
Recklessness
General instruction, Appx. 7.A.37
Intentional, willful, or reckless conduct instruction, Appx. 7.A.36
Title VII - Intent to discriminate, Appx. 7.A.7
Willful violations
ADEA, damages jury instruction, Appx. 7.A.19
Miscellaneous jury instruction, Appx. 7.A.36

INTEREST ON MONEY
ADEA damages, 8:10
Breach of employment contract damages, 8:11
Equal Pay Act damages, 8:9
Post-judgment interest, 8:12
Prejudgment interest, 8:8 to 8:11
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INTEREST ON MONEY—Cont’d
Title VII damages, 8:8

INTERFERENCE WITH EMPLOYMENT CONTRACT
Tort cause of action, form, 3:67

INTERFERENCE WITH PROSPECTIVE BUSINESS RELATIONSHIP
Tort cause of action, form, 3:68

INTERROGATORIES
Generally, 4:19
Eastern district practice, 4:21
Federal rules
Generally, 4:20
Eastern district practice, 4:21
Northern district practice, 4:22
Southern district practice, 4:23
Rule 46, Appx. 4.K
Western district practice, 4:24
Human rights commission, city, 2:46
Northern district practice, 4:22
Practice tips, 4:26 to 4:28
Prior actions, practice tip, 4:27
Sample interrogatories, form
Defendant, Appx. 4.M
Plaintiff, Appx. 4.LL
Searching for information, practice tip, 4:26
Southern district practice, 4:23
Rule 46, Appx. 4.K
State rules, 4:25
Tipping your hand, practice tip, 4:28
Western district practice, 4:24

INTERVIEWS
Clients, 1:11
Co-employees, 1:12
Physicians, 1:14
Psychotherapists, 1:14
Witnesses, 1:13

INVESTIGATIONS

Attorney’s pre-claim fact investigation
Documents review, below
Interviews, below

Authority
City Commission on Human Rights, 2:42
Equal employment opportunity commission, 2:4
State Division of Human Rights, 2:24

Benefit plans, 1:16

Client, interviewing, 1:11
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INVESTIGATIONS—Cont’d
Co-employees, interviewing, 1:12
Collective bargaining agreements, 1:17
Communications with employer, pre-claim, 1:21
Documents review, pre-claim fact investigation
Benefit plans, 1:16
Collective bargaining agreements, 1:17
Communications with employer, 1:21
Individual employment agreement, 1:18
Job application, 1:20
Past performance, 1:19 to 1:21
Personnel manual, 1:16
Resume, 1:20
Individual employment agreement, 1:18
Interviews by attorney
Clients, 1:11
Co-employees, 1:12
Physicians, 1:14
Psychotherapists, 1:14
Witnesses, 1:13
Job application, 1:20
Past performance documents review, 1:19 to 1:21
Personnel manual, 1:15
Physicians, interviewing, 1:14
Psychotherapists, interviewing, 1:14
Resume, 1:20
Treating doctors, interviewing, 1:14
Witnesses, interviewing, 1:13

JOINDER
Misjoinder
Motions for severance, 5:19
JUDGMENTS AND DECREES
Class Action, this index
Consent decrees, see Class Action, this index
Motion for amendment of trial court’s judgment, FRCP 52(b) and 59(e), 7:19
Motion for judgment as matter of law
Federal court, 7:16
State court, 7:20
Offer of Judgment, this index
Post-judgment interest, 8:12
Prejudgment interest, 8:8 to 8:11
Summary Judgment, this index

JUDICIAL ESTOPPEL
Americans with disabilities act (ADA), 5:31

JUDICIAL REVIEW
See Appeal and Review, this index
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JURISDICTION
City law, 2:33 to 2:36
Complaints
Choosing, 3:6
State, 3:8
Concurrent jurisdiction, federal and state courts, 2:16
Dismissal of complaint, lack of jurisdiction, 2:25
Federal complaints
Counterclaims, 3:101
Jurisdictional statement, 3:25
Federal question jurisdiction, 5:5
Human rights law, city law
Employers, covered, 2:33
Federal court jurisdiction, 2:16
Liability, individual, 2:34
Human rights law, state law, 2:15, 2:16
Lack of jurisdiction, dismissal of complaint, 2:25
Removal To Federal Court, this index
State complaint, 3:8
State law, 2:15
Supplemental jurisdiction of federal court
Counterclaims, 3:101
Court action under State Human Rights Law, 2:16
Motion for removal, 5:7

JURY INSTRUCTIONS
Age discrimination in employment act
Burden of proof, plaintiff, Appx. 7.A.17
Damages, willful violations, Appx. 7.A.19
General standards, Appx. 7.A.16
Initial burdens, plaintiff, Appx. 7.A.18
Burden of proof
Age discrimination, Appx. 7.A.17, Appx. 7.A.18
Level of proof required, preliminary instruction, Appx. 7.A.5
Retaliation, Appx. 7.A.12
Section 1983 actions, Appx. 7.A.20, Appx. 7.A.22
Sex discrimination
Dual motive cases, shifting burdens, Appx. 7.A.14
Plaintiff’s burden, Appx. 7.A.13
Constructive discharge, Appx. 7.A.35
Comment, Appx. 7.A.35
Credibility of witnesses, Appx. 7.A.4
Damages
Calculation, Appx. 7.A.33
Comment, Appx. 7.A.33
Causation, Appx. 7.A.30
Compensatory damages, Appx. 7.A.29
General standards, Appx. 7.A.28
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JURY INSTRUCTIONS—Cont’d
Damages—Cont’d
Nominal damages, Appx. 7.A.31
Punitive damages, Appx. 7.A.34
Comment, Appx. 7.A.34
Speculative damages, Appx. 7.A.32
Deliberations of jury
Final instruction, Appx. 7.A.39
General/preliminary instruction, Appx. 7.A.6
Employer liability, Appx. 7.A.41
Evidence
Preliminary instructions, jury limited to consideration of evidence in case,
Appx. 7.A.3
Statistical evidence, sex discrimination, Appx. 7.A.15
Evidence in case, limitation for considering, Appx. 7.A.3
Final instructions
Jury deliberations, Appx. 7.A.39
Gross negligence, Appx. 7.A.38
Human rights law
Discrimination, intent, Appx. 7.A.41
General instructions, Appx. 7.A.40
Instructions, sample, 7:24
Intentional, willful, or reckless conduct, Appx. 7.A.36
Intent to discriminate, Title VII, Appx. 7.A.7
Level of proof required, generally, Appx. 7.A.5
Preliminary instructions
Credibility of witnesses, Appx. 7.A.4
Jury deliberations, Appx. 7.A.6
Jury limited to consideration of evidence in case, Appx. 7.A.3
Jury should not be swayed by sympathy for plaintiff, Appx. 7.A.2
Level of proof required, Appx. 7.A.5
Role of court and jury, Appx. 7.A.1
Recklessness, Appx. 7.A.37
Retaliation by employer
Employer’s presentation of legitimate nondiscriminatory reasons, Appx.
7.A.11
General standards, Appx. 7.A.10
Comment, Appx. 7.A.10
Pretext, plaintiff’s burden of proving, Appx. 7.A.12
Role of court and jury, Appx. 7.A.1
Section 1983 actions
Burden of proof, Appx. 7.A.22
Deprivation of a right, second element, Appx. 7.A.24
General elements of proof and burdens of proof, Appx. 7.A.20
Good faith immunity of government officials and agents, Appx. 7.A.27
Proximate cause and supervisory liability, Appx. 7.A.25
Purpose of statute, general, Appx. 7.A.21
Supervisory officials, Appx. 7.A.26
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JURY INSTRUCTIONS—Cont’d
Section 1983 actions—Cont’d
Under color of state law, first element, Appx. 7.A.23
Sex discrimination
Burden of proof, dual motive cases, shifting burdens, Appx. 7.A.14
Comment, Appx. 7.A.14
Burden of proof, plaintiff, Appx. 7.A.13
Comment, Appx. 7.A.13
Statistical evidence, use, Appx. 7.A.15
Sexual harassment
General instruction, Appx. 7.A.8
Employer liability, Appx. 7.A.9
Comment, Appx. 7.A.9
Retaliation by employer, above
Sympathy for plaintiff, jury should not be swayed by, Appx. 7.A.2
Title VII, intent to discriminate, Appx. 7.A.7

JURY SELECTION
Generally, 7:1, 7:2
Recent cases, 7:19.50

JURY TRIAL

Batson challenges, jury selection, 7:2
Consultants, using for jury selection, 7:1
Demand for jury trial

Federal complaint, 3:27

Right to jury trial, Human Rights Law, 2:19
Discrimination, state causes of action, 3:17
Human rights law claims, 2:19
“Ideal” jury profile, 7:1
Jury Instructions, this index
Preemptory challenges, 7:1, 7:2
Profile of ““ideal’ jury, 7:1
Right to jury trial, Human Rights Law, 2:19
Selection of jury, 7:1, 7:2
Summary jury trials, alternative dispute resolution, 10:23

LIBEL AND SLANDER
Defamation, state complaint form, 3:61
Defamation per se, state complaint form, 3:62
Self-publication defamation, state complaint form, 3:63

LIE DETECTOR TESTS
Retaliation for refusal to take examination, federal complaint form, 3:88

LIMITATION OF ACTIONS
Generally, 3:91
Affirmative defenses, 3:91
Class actions, 6:17
Continuing violations, 2:18
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LIMITATION OF ACTIONS—Cont’d
Human rights law
Generally, 2:17
City Commission proceedings, 2:35
Private cause of action under city law, 2:50
Motion to dismiss, grounds, 5:30
New York General Municipal Law, 3:91
Tolling of statute, settlements, 6:17

LIQUIDATED DAMAGES
See Damages, this index

LOCATION OR PLACE
Depositions, state rules, 4:47

LODESTAR
Attorneys’ fees calculation, 9:11

MANDATORY DISCLOSURE
See Disclosure, this index

MARITAL STATUS
Discrimination complaint, form, 3:45

MARTIN VS. WILKES
Generally, 6:38

MEDIATION
See Alternative Dispute Resolution, this index

MEDICAL
Discovery
Deposition of medical providers, 4:58 to 4:60
Physical and mental examinations, 4:74, 4:75
Family and Medical Leave Act (FMLA)
Immunity from suit, 3:7
Violations, federal complaint form, 3:83
Insurance coverage under COBRA
Generally, 6:8
Statutory provisions, Appx. 6.D

MEETINGS
See Conferences, this index

MENTAL EXAMINATIONS
Discovery, physical and mental examinations, 4:74, 4:75

MINI-TRIALS
Alternative dispute resolution, 10:23

MISJOINDER
Motions for severance, 5:19
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MISREPRESENTATION
Common law, state complaint form, 3:65

MITIGATION OF DAMAGES
Duty of plaintift, 8:4

MIXED MOTIVE CASES
Generally, 5:39
Jury instruction, Appx. 7.A.14

MONETARY FUND ADMINISTRATION OF CLASS ACTION
SETTLEMENTS
Generally, 6:47
Disbursements, court approval, 6:50
FICA and tax issues, 6:48
Trust accounts, 6:49

MOTIONS
Generally, 5:1 et seq.
Amendment of pleadings, 5:20.50
Amendment of trial court’s judgment, FRCP 52(b) and 59(e), 7:19
Arbitration, motion to compel, forms, Appx. 10.D
Certification of class actions
ADEA requirements, 5:15
Appealability of order denying or granting, 5:10
Equal Pay Act requirements, 5:15
State law claims requirements, 5:16
Title VII claims requirements, 5:10 et seq.
Compel, motion to
Arbitration, form, Appx. 10.D
Disclosure, 5:43
Discovery, 4:7
Confidentiality issues, 5:43, 5:44
Disclosure and discovery motions
Compel, 4:7, 5:43
Confidentiality issues, 5:44
Expedited discovery, 5:42
Privileges, 5:43
Protective order, motion, 5:43
Dismissal
Motions to Dismiss, this index
Expedited discovery, 5:42
Judgment as matter of law
Federal court, 7:16
State court, 7:20
Misjoinder, 5:19
New trial
Federal court, 7:17
State court, 7:21
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MOTIONS—Cont’d
Other post-trial motions
Federal court, 7:19
State court, 7:23
Post-trial motions
Federal court, 7:16 to 7:19
State court, 7:20 to 7:23
Preliminary injunction, motions to strike defenses or allegations, 5:20
Privileges, 5:43, 5:44
Protective order, motion, 5:43, 5:44
Reduce damage awards
Federal court, 7:18
State court, 7:22
Remand to state court
Appealability, 5:9
Procedure for filing motion, 5:8
Removal to federal court
Generally, 5:2
Avoiding, ways of, 5:6
Federal question jurisdiction, 5:5
Grounds, 5:2
Limitations based on diversity of citizenship, 5:4
Notice of removal
Generally, 5:3
Form, Appx. 5.A, Appx. 9.A
Procedure, 5:3
Supplemental jurisdiction, 5:7
Sanctions motions
Rule 11 motions, 5:45
Rule 37 motions, 5:46
State court proceedings, 5:47
Severance, misjoinder, 5:19
Strike defenses or allegations
CPLR 3211(b), defense not properly stated or without merit, 5:18
FRCP 12(f), 5:17
Preliminary injunction, 5:20
Severance, motion for, 5:19
Summary Judgment, this index
Tort claims relating to discharge, 5:23 et seq.

MOTIONS TO DISMISS
Generally, 5:3
At-will employment, wrongful discharge, 5:23
Collateral estoppel, 5:31
Failure to exhaust administrative remedies, 5:29
Individual defendants sued in addition to employer, 5:22

Intentional infliction of emotional distress, tort claims relating to employee dis-
charge, 5:27
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MOTIONS TO DISMISS—Cont’d
Patently incredible tort claims relating to employee discharge, 5:28
Preliminary injunction, 5:20
Public policy exception, wrongful discharge claims, 5:23
Res judicata, 5:31
Statute of limitations grounds, 5:30
Supervisory employees sued under Title VII, ADEA, the ADA, or state
discrimination laws, 5:22

Tort claims relating to discharge, 5:19 et seq.
Trial, close of plaintiff’s case, 7:14

MULTI-PLAINTIFF REPRESENTATIONS
Generally, 1:10
Conflicts of interest, 1:22

MUNICIPALITIES
Limitations of actions, general municipal law, 3:91

NATIONAL ORIGIN
Discrimination complaints, forms, 3:53, 3:78

NEGLIGENCE
Jury instruction, gross negligence, Appx. 7.A.38
State complaint, negligent supervision or retention of employees, form, 3:69

NEGLIGENT SUPERVISION OR RETENTION OF EMPLOYEES
State complaint form, 3:69

NEW TRIAL
Federal court motion, 7:17
State court motion, 7:21

NEW YORK CITY HUMAN RIGHTS LAW
City law, generally. Human Rights Law, this index

NEW YORK STATE HUMAN RIGHTS LAW
See Human Rights Law, this index

NONCOMPETITION
Employee obligation, employer’s potential counterclaims, 3:97, 6:12

NONDISCLOSURE CLAUSES
Generally, 3:98, 6:12

NORTHERN DISTRICT OF NY (PRACTICE AND PROCEDURE)
Admissions requests, federal rules, 4:70
Depositions, federal rules, 4:42, Appx. 4.J
Expert witnesses, discovery
Generally, 4:64
Selected rules of northern district, Appx. 4.J
Interrogatories, federal rules, 4:22, Appx. 4.J
Selected discovery rules, Appx. 4.J
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NOTICE
Arbitration award, notice of motion to vacate, form, Appx. 10.E
Class actions
Certification requirements, 5:10
Compromise and settlement, procedures for approval, 6:42
Consent decrees, forms
Notice and claim, Appx. 6.P
Notice for publication, Appx. 6.M
Notice to class, Appx. 6.L.
Posting, contents of posters, 2:12
Removal to federal court, notice of filing motion
Generally, 5:3
Form, Appx. 5.A, Appx. 9.A

OFFER OF JUDGMENT
Generally, 6:1, 9:20
Calculating the judgment, 9:23
Class actions, 6:27
Costs include attorneys’ fees, federal court employment litigation, 9:21
Form, Appx. 9.A
Individual employment disputes, 6:1
Settlement offer, 9:22

OLDER WORKER’S BENEFITS PROTECTION ACT (OWBPA)
Releases under, requirements, 6:3

OMBUDSMAN
Alternative dispute resolution officer, 10:21

OPENING STATEMENTS
General objectives, 7:3
Concluding, 7:7
Damages, 7:6
Structure, 7:5
Style, 7:4

ORDERS
Class action certification, orders denying or granting, appealability, 5:10
Human rights commission, city, 2:49
Protective orders
Employer concerns, 4:79
Information concerning employees other than plaintiff, 4:79
Federal rules, 4:77
Motions, 5:43
Other employees’ records, 4:79
State rules, 4:78

OUTPLACEMENT
Generally, 6:11
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OUTSIDE WORKPLACE
Deposition of employee’s confidant outside workplace, 6:11

PARTIES
Conflicts of interest
Class action, conflicts between class and named plaintiffs, 6:21, 6:22
Corporate and individual defendants, representing, 1:23
Multiple plaintiffs, representing, 1:22
Corporate parents, 3:33
Customers and clients, 3:35
Employment agencies, 3:36
Family and Medical Leave Act, this index
Federal complaint, naming parties, 3:26
Franchisors, 3:34
Indirect employers, suing, 3:32 to 3:36
Multiple defendants, clearly identifying defendants and acts complained of, 3:7
Multiple parties, representation, 1:10
Prevailing parties
Attorneys’ Fees, this index
Representation, 1:10
Strategic considerations, 3:7
Unnamed parties, subsequent suit against
EEOC complaints, exhausting administrative remedies, 5:29

PENSION PLANS

Summary judgment, prima facie case of employment discrimination not
established, 5:36

Termination in order to prevent employee from obtaining pension benefits,
federal complaint form, 3:89

PETITIONS
Special proceedings, 3:14

PHYSICAL AND MENTAL EXAMINATIONS
Generally, 4:74
Federal rules, 4:75
State rules, 4:76

PHYSICIANS AND SURGEONS
Depositions, 4:58 to 4:60
Interviewing, pre-claim fact investigation, 1:14

PLACE OR LOCATION
See Location or Place, this index

POLICY-MAKING GOVERNMENT EMPLOYEES
Title VII claims, exemption, 3:7

POLYGRAPH TESTING
Employee Polygraph Protection Act of 1988
Retaliation for refusal to take examination, federal complaint form, 3:88
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POSTING
Administrative law, posting requirements, 2:12

PRAYER FOR RELIEF
Federal complaints, 3:26
State complaints, 3:11

PRE-CLAIM FACT INVESTIGATION
See Investigations, this index

PREEMPTION
Title VII’s preemption of age discrimination claims, 3:4

PREEMPTORY CHALLENGES
Selection of jury, 7:1, 7:2

PREGNANCY
Discrimination cause of action, Title VII, form, 3:81

PRELIMINARY INJUNCTIONS
Motions to strike defenses or allegations, 5:20

PRETEXT
Mixed motive cases
Jury instruction, Appx. 7.A.14
Comment, Appx. 7.A.14
Summary judgment, 5:39
Summary judgment motions, 5:38, 5:39

PRIMA FACIE
Summary judgment, plaintiff failing to establish discrimination, 5:36
Tort under common law, complaint, 3:70

PRIVILEGED INFORMATION
See Confidential or Privileged Information, this index

PROBABLE CAUSE
City Commission on Human Rights proceedings, 2:42
State Division of Human Rights proceedings, 2:25, 2:27, 2:28

PROTECTIVE ORDERS
See Orders, this index

PROXIMATE CAUSE

Section 1983 actions, proximate cause and supervisory liability, jury instruction,
Appx. 7.A.25

PUBLIC EMPLOYEES
Whistleblower protection, state complaint form, 3:50

PUBLIC POLICY
Wrongful discharge claims, public policy exception, 5:23

PUNITIVE DAMAGES
See Damages, this index
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QUALIFIED IMMUNITY
Section 1983 claims, qualified immunity of former employees, Appx. 7.A.27
(Comment)

QUESTIONNAIRES
Prospective client questionnaire, form, Appx. 1.A

RACIAL DISCRIMINATION
See Discrimination, this index

RECKLESSNESS
General jury instruction, Appx. 7.A.37
Intentional, willful, or reckless conduct jury instruction, Appx. 7.A.36

RECORDS
Access to Files, this index
Arrest record, discrimination basis, state complaint, form, 3:46
Conviction record, discrimination based on record, complaint, form, 3:47
EEOC recordkeeping requirements, 2:13
Financial statements of employer, discovery of, 4:33
Other employees’ records, discovery of, 4:79

REDUCTION OF DAMAGES AWARD
Federal court, motion, 7:18
State court, motion, 7:22

REINSTATEMENT
Generally, 8:3

RELEASES

Generally, 6:2
Affirmative defenses, 3:94
Checklist, 6:3
Enforceability, 3:94
Negotiating, 6:2

Case law requirements, 6:3

Employees age 40 and older, form, Appx. 6.B

Employees younger than age 40, Appx. 6.C

Indemnification, continued rights for potential liability to third parties, 6:7
Older worker’s benefits protection act, requirements, 6:3
Reciprocal releases from employer, factors to consider, 6:5
Reciprocal releases from other employees, factors to consider, 6:6
Similarly situated employees, plaintiff compared with, 6:4

RELIGIOUS DISCRIMINATION
Title VII, federal complaint form, 3:80

REMAND TO STATE COURT
Appealability, 5:9
Procedure for filing motion, 5:8

REMEDIES
Administrative remedies, 2:1 et seq.

Index-55



NEw York EMPLOYMENT LITIGATION

REMEDIES—Cont’d
Affirmative Action, this index
Alternative dispute resolution, practical considerations, 10:2
Attorney-client conference, issue spotting, 1:7
Class actions, exhaustion of remedies by class members
Certification requirements, 5:10
Dismissal, failure to exhaust remedies before filing suit, 5:29
Damages, this index
Election of remedies
Administrative Convenience Dismissals, this index
Discrimination
City causes of action, 3:20
State causes of action, 3:18
Human rights law
City law, 2:36
State law, 2:20, 2:21
Human rights law claims
City law, 2:36
State law, 2:20, 2:21
Injunctions, this index
Reinstatement, 8:3

REMOVAL TO FEDERAL COURT
Generally, 5:2
Avoiding, ways of, 5:6
Federal question jurisdiction, 5:5
Grounds, 5:2
Limitations based on diversity of citizenship, 5:4
Notice of removal, 5:3
Form, Appx. 5.A, Appx. 9.A
Procedure, 5:3
Supplemental jurisdiction, 5:7

REPORTS
Class action consent decree, report to court
Claim procedure and proposed distribution, Appx. 6.Q
Final distribution, Appx. 6.S
Diversity reports, disclosure/discovery, 4:32

REQUEST FOR ADMISSIONS
Eastern district practice, 4:69
Federal rules, generally, 4:68 to 4:72
Northern district practice, 4:70
Southern district practice, 4:71
State rules, generally, 4:73
Summary judgment basis, 5:33
Western district practice, 4:72

REQUEST FOR PRODUCTION OF DOCUMENTS
Diversity reports, 4:32
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REQUEST FOR PRODUCTION OF DOCUMENTS—Cont’d
Federal rules, 4:29
Financial statements of employer, 4:33
Self-evaluative materials, 4:32
Special issues in employment litigation, generally, 4:31
State rules, 4:30
Tax returns of plaintiff, 4:33

RES JUDICATA
Generally, 5:31

RETALIATORY CONDUCT OF EMPLOYER (JURY INSTRUCTIONS)
Employer’s presentation of legitimate nondiscriminatory reasons, Appx. 7.A.11
General standards, Appx. 7.A.10

Comment, Appx. 7.A.10
Pretext, plaintiff’s burden of proving, Appx. 7.A.12

RETENTION OF UNFIT EMPLOYEE
State complaint form, 3:69

ROLE OF COURT
Preliminary jury instructions, Appx. 7.A.1
Settlement of individual disputes and class actions, 6:20

RULE 11
Motion for sanctions, 5:45

RULE 12(F)
Defenses, 5:17

RULE 37
Motion for sanctions, 5:46

RULE 68
See Offer of Judgment, this index

SALARIES
See Compensation and Salaries, this index

SANCTIONS
Depositions, 4:39
Motions
Rule 11, 5:45
Rule 37, 5:46
State courts, sanctions in, 5:47

SECTION 1981 ACTIONS
Back pay damages, 8:2
Punitive damages, 8:13

SECTION 1983 ACTIONS
Burden of proof, Appx. 7.A.20, Appx. 7.A.22
Color of state law, prerequisite, Appx. 7.A.23
Deprivation of a federal right, prerequisite, Appx. 7.A.24
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SECTION 1983 ACTIONS—Cont’d
Elements
Deprivation of a right, Appx. 7.A.24
Under color of state law, Appx. 7.A.23
Good faith immunity of government officials and agents, Appx. 7.A.27
Jury instructions
Burden of proof, Appx. 7.A.22
Deprivation of a right, second element, Appx. 7.A.24
General elements of proof and burdens of proof, Appx. 7.A.20
Good faith immunity of government officials and agents, Appx. 7.A.27
Proximate cause and supervisory liability, Appx. 7.A.25
Purposes of statute, general, Appx. 7.A.21
Supervisory officials, Appx. 7.A.26
Under color of state law, first element, Appx. 7.A.23
Proximate cause and supervisory liability, Appx. 7.A.25
Purposes of statute, general, Appx. 7.A.21
Supervisory officials
Liability, generally, Appx. 7.A.26
Proximate cause and supervisory liability, Appx. 7.A.25
Under color of state law, first element, Appx. 7.A.23

SELECTION OF JURY
Generally, 7:1,7:2

SELF-EVALUATIVE PRIVILEGE
Generally, 4:32

SERVICE OF PROCESS
Mandatory service in city law cases, 3:21

SETOFF AND COUNTERCLAIM
Generally, 3:96
Federal supplemental jurisdiction over counterclaims, 3:101
Fiduciary duty, breach, 3:100
New York common law, 3:98
Noncompetition obligations, 3:97, 6:12
Nondisclosure obligations, 3:98
Uniform trade secrets act, 3:99

SETTLEMENT OF CLASS ACTIONS
Generally, 6:15
Administration of class funds
Generally, 6:47
Court approval of disbursements, 6:50
FICA and tax issues, 6:48
Final distribution
Order approving, Appx. 6.T
Report to court, Appx. 6.S
First distribution
Order approving, Appx. 6.R
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SETTLEMENT OF CLASS ACTIONS—Cont’d
Administration of class funds—Cont’d
First distribution—Cont’d

Report to court regarding proposed distribution, Appx. 6.Q

Tax treatment issues, 6:48
Trust accounts, 6:49
Affirmative action relief
Avoiding collateral attack, 6:40
Role of mediation, 6:25
Agreement versus consent decree, 6:32
Approval procedures
Claim procedure, 6:45
Fairness hearing, 6:19, 6:44

Memo supporting approval of consent decree, Appx. 6.J

Notice and claim form of right to file claim, Appx. 6.P
Notice for publication, Appx. 6.M

Notice to class, 6:42, Appx. 6.L

Objections to consent decree, Appx. 6.N

Order approving consent decree, Appx. 6.0

Order approving final distribution, Appx. 6.T

Order approving first distribution, Appx. 6.R

Order of preliminary approval of consent decree, Appx. 6.K

Preliminary approval by court, 6:41
Receiving objections, 6:43

Report to court regarding claim procedure and proposed distribution, Appx.

Report to court regarding final distribution, Appx. 6.S
Attorneys’ fees issues
Catalyst vs. final judgment, 6:51

Negotiating a settlement, attorneys’ fees and the Jeff D. problem, 6:28

Reasonableness of fees, 6:52
Retainer, Appx. 6.F
Authority for settlement
Limits on power to settle, 6:19
Authority for settlement, mediation, 6:26
Avoiding collateral attack
Generally, 6:37
Intervention by non-class members, 6:39
Martin v. Wilks and the Civil Rights Act of 1991, 6:38
Standards for affirmative action provisions, 6:40
Back pay award
Calculations, 6:34 to 6:36
Fee award versus, 6:33
Bonuses for named plaintiffs or active participants, 6:22
Claim procedure, 6:45
Conflicts between class and named plaintiffs, resolving

Bonuses for named plaintiffs or active participants, 6:22
Resentment by plaintiffs of non-participating class members, 6:21
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SETTLEMENT OF CLASS ACTIONS—Cont’d
Consent decree
Approval procedures, above
Form, Appx. 6.H
Settlement agreement vs. consent decree, 6:32
Stipulation to entry of decree, Appx. 6.1
Termination or dissolution of decree, by terms or motion, 6:53, 6:54
Damages calculations
Calculating the lump sum, 6:35
Formulas for dividing the lump sum, 6:36
Lump-sum vs, individualized determinations, 6:34
Differences better private and governmental defendants, 6:25
Difficulties with the class, per-member back pay award vs. fee award, 6:33
Dissatisfied class members rights, 6:46
Dissolution of consent decree, by terms or motion, 6:53, 6:54
Distinguished from individual cases
Elements of class action, 6:16
Opting out, 6:18
Requirements of Rule 23(c), limits on power to settle, 6:19
Role of court, 6:20
Tolling statute of limitations for individual claims, 6:17
Distributions
Final distribution
Order approving, Appx. 6.T
Report to court, Appx. 6.S
First distribution
Order approving, Appx. 6.R
Report to court regarding proposed distribution, Appx. 6.Q
Elements of a settlement
Class-wide injunctive relief (prospective), 6:30
Individual relief (retroactive and prospective), 6:31
Elements of class action distinguished from individual cases, 6:16
Fairness hearing, 6:19, 6:44
Final distribution
Order approving, Appx. 6.T
Report to court, Appx. 6.S
First distribution
Order approving, Appx. 6.R
Report to court regarding proposed distribution, Appx. 6.Q
Form of agreement, settlement agreement vs. consent decree, 6:32
Importance of involving the class, 6:29
Limits on power to settle, 6:19
Mediation, role of
Generally, 6:24
Affirmative action relief, 6:25
Differences between private and governmental defendants, 6:25
Settlement authority, 6:26
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SETTLEMENT OF CLASS ACTIONS—Cont’d
Memo supporting approval of consent decree, Appx. 6.J
Negotiating a settlement
Attorneys’ fees and the Jeff D. problem, 6:28
Premature settlement, 6:23
Role of mediation, 6:24 to 6:26
Rule 68 offers of judgment, 6:27
Timing, 6:23
Notice and claim, form of right to file claim, Appx. 6.P
Notice for publication, Appx. 6.M
Notice to class, 6:42, Appx. 6.L
Objections to consent decree, 6:43, Appx. 6.N
Opting out, 6:18
Orders
Approving consent decree, Appx. 6.0
Approving final distribution, Appx. 6.T
Approving first distribution, Appx. 6.R
Preliminary approval of consent decree, Appx. 6.K
Preliminary approval by court
Generally, 6:41
Order, Appx. 6.K
Premature settlement, 6:23
Publication, notice for, Appx. 6.M
Relief
Affirmative action relief, role of mediation, 6:25
Class-wide injunctive relief (prospective), 6:30
Individual relief (retroactive and prospective), 6:31
Report to court regarding
Claim procedure and proposed distribution, Appx. 6.Q
Final distribution, Appx. 6.S
Resentment by plaintiffs of non-participating class members, 6:21
Rights of dissatisfied class members, 6:46
Right to file claim, notice and claim form, Appx. 6.P
Role of court, 6:20
Role of mediation, 6:24 to 6:26
Rule 68 offers of judgment, negotiating a settlement, 6:27
Stipulation to entry of decree, Appx. 6.1
Tax treatment issues, 6:48
Termination of consent decree, 6:53, 6:54
Timing, negotiating a settlement, 6:23

SETTLEMENT OF INDIVIDUAL EMPLOYMENT DISPUTES
Generally, 6:1 et seq.
Accrued bonuses and vacation pay, 6:9
Agreements of settlement
Confidentiality of settlement, 6:13
Form, Appx. 6.E
Time period for consideration, 6:3
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SETTLEMENT OF INDIVIDUAL EMPLOYMENT DISPUTES—Cont’d
Attorneys’ fees, 9:4
Bonus, accrued, 6:9
Client relationships, job transition issues, 6:12
Confidentiality of settlement, 6:13
Distinguished from class actions
Elements of class action, 6:16
Opting out, 6:18
Requirements of Rule 23(c), limits on power to settle, 6:19
Role of court, 6:20
Tolling statute of limitations for individual claims, 6:17
Equal employment opportunity commission, 2:8
FRCP 68, formal offer of judgment
Generally, 6:1, 9:6
Form, 9:7 Appx. 9.A
Human rights division, state, 2:26
Indemnification for personal liability to third parties, 6:7
Job transition issues
Client relationships, 6:12
Noncompetition agreements, 3:97, 6:12
Outplacement, 6:11
References, 6:10
Medical insurance coverage
Generally, 6:8
COBRA statutory provisions, Appx. 6.D
Monetary settlements, generally, 6:1
Noncompetition agreements, job transition issues, 3:97, 6:12
Outplacement, job transition issues, 6:11
Payments of accrued bonuses and vacation pay, 6:9
References, job transition issues, 6:10
Releases
Generally, 6:2
Continued rights of indemnification for personal liability to third parties, 6:7
Employees age 40 or older, Appx. 6.B
Employees younger than age 40, Appx. 6.C
OWBPA and case law requirements, 6:3
Reciprocal releases from employer, 6:5
Reciprocal releases from other employees, 6:6
Similarly situated employees, 6:4
Role of court, 6:20
Rule 68 offers, generally, 6:1
Severance, generally, 6:1
Severance policy, Appx. 6.A
Tax treatment issues, 6:14
Termination of employment, COBRA requirements, 6:8, Appx. 6.D
Vacation pay, accrued, 6:9
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SEVERANCE POLICY
Generally, 6:1
Form, Appx. 6.A

SEX DISCRIMINATION
Burden of proof, jury instruction
Plaintiff’s burden, Appx. 7.A.13
Shifting burdens, dual motive cases, Appx. 7.A.14
Complaint
Retaliation, federal complaint form, 3:86
Title VII, federal complaint form, 3:79
Dual motive cases, shifting burdens, Appx. 7.A.14
Jury instructions
Burden of proof, plaintiff, Appx. 7.A.13
Comment, Appx. 7.A.13
Dual motive cases, shifting burdens, Appx. 7.A.14
Comment, Appx. 7.A.14
Statistical evidence, use, Appx. 7.A.15
Retaliation, federal complaint form, 3:86
Statistical evidence use, jury instruction, Appx. 7.A.15
Title VII, federal complaint form, 3:79

SEXUAL HARASSMENT

Jury instructions
General instruction, Appx. 7.A.8
Employer liability, Appx. 7.A.9
Retaliation by employer, below

Liability of employer, generally, Appx. 7.A.9

Retaliation by employer, jury instructions
General standards, Appx. 7.A.10

Employer’s presentation of legitimate, nondiscriminatory reasons, Appx.
7.A.11

Plaintiff’s burden of proving pretext, Appx. 7.A.12
State complaints, forms, 3:43, 3:44

SEXUAL ORIENTATION
Discrimination, city law complaint form, 3:58

SIGNATURE
Complaints, signature block
Federal complaints, 3:28
State complaints, 3:12
Disclosure under FRCP, 4:9

SIMILARLY SITUATED EMPLOYEES
Releases, individual employment disputes, 6:4

SOUTHERN DISTRICT OF NY (PRACTICE AND PROCEDURE)
Admissions requests, federal rules, 4:23
Depositions, federal rules, 4:43
Expert witnesses, federal rules, 4:65

Index-63



NEw York EMPLOYMENT LITIGATION

SOUTHERN DISTRICT OF NY (PRACTICE AND PROCEDURE)—Cont’d
Interrogatories, federal rules, 4:23, Appx. 4.K
Mandatory pre-trial disclosure
Generally, 4:13
Opt-Out from FRCP sections, Appx. 4.E
Second Annual Assessment of SD Civil Justice Reform Act Advisory Group,
Appx. 4.G
Opt-Out from FRCP sections, Appx. 4.E

Second Annual Assessment of SD Civil Justice Reform Act Advisory Group,
Appx. 4.G

SOVEREIGN IMMUNITY
Eleventh Amendment providing, 2:16, 3:7

SPECIAL PROCEEDINGS
Complaints, 3:14

STATE HUMAN RIGHTS LAW COMPLAINTS
See Complaints, this index

STATISTICS
Evidence, use, 7:13
Jury instruction, Appx. 7.A.15
Multiple regression analysis, use, 7:13

STATUTE OF FRAUDS
Affirmative defenses asserted or lost under CPLR 3018(b), 3:92

STATUTE OF LIMITATIONS
See Limitation of Actions, this index

STRIKE DEFENSES OR ALLEGATIONS
CPLR 3211(b), defense not properly stated or without merit, 5:18
FRCP 12(f), 5:17
Preliminary injunction, 5:20
Severance, motion for, 5:19

SUBPOENAS
Equal employment opportunity commission, 2:5
Human rights commission, city, 2:42

SUMMARY JUDGMENT MOTIONS
Generally, 5:32
Considerations as to whether or when to make motion, 5:34
Damages issues
Generally, 5:40
Equal Pay Act, 5:41
Developing a record in discovery, 5:33
Employment discrimination cases
Generally, 5:35
Legitimate, nondiscriminatory reasons, 5:37
Mixed motive, 5:39
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SUMMARY JUDGMENT MOTIONS—Cont’d
Employment discrimination cases—Cont’d
Plaintiff fails to make prima facie case, 5:36
Pretext, 5:38
Equal Pay Act, 5:41
Legitimate, nondiscriminatory reasons for discrimination, 5:37
Mixed motive employment discrimination cases, 5:39
Pretext employment discrimination cases, 5:38
Prima facie case, plaintiff failing to establish, 5:36
Timing of motion, 5:34

SUMMATIONS
See Closing Arguments, this index

SUPERVISORS
Depositions of supervisors, 4:51
Party defendants in employment discrimination cases, 4:51, 5:22
Section 1983 actions, jury instructions
Proximate cause and supervisory liability, Appx. 7.A.25
Supervisory officials, Appx. 7.A.26
Title VII claims, 5:22

SYMPATHY FOR PLAINTIFF
Jury instruction not to be swayed by, Appx. 7.A.2

TAXATION
Class actions, compromise and settlement
Issues, monetary fund administration, 6:48
Compromise and settlement
Issues during negotiations, 6:14
Returns, discovery of, 4:33

TAX RETURNS
Discovery of, 4:33

TIMING
Class action settlement, negotiating, 6:23
Depositions, state rules, 4:46
Summary judgment motions, 5:34

TITLE VII CLAIMS

Attorneys’ fees, 9:2, 9:8, 9:9
Back pay damages, 8:2
Class actions, certification requirements, 5:10
Conclusory allegations, insufficiency of, 3:22
Confidential policy-making government employees, exemption, 3:7
Damages

Back pay damages, 8:2

Front pay damages, 8:3

Mitigation of damages, 8:4

Prejudgment interest, 8:8
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TITLE VII CLAIMS—Cont’d
Damages—Cont’d
Punitive damages, 8:13
Exemption, governmental employees holding confidential policy-making jobs,
3:7
Front pay damages, 8:3
Intent to discriminate, jury instruction, Appx. 7.A.7
Jury instruction, intent to discriminate, Appx. 7.A.7
Minimum number of employees, 1:4
Mitigation of damages, 8:4
National origin discrimination Title VII, federal complaint form, 3:78
Policy-making government employees, exemption, 3:7
Preemption of age discrimination claims by, 3:4
Pregnancy discrimination, complaint form, 3:81
Prejudgment interest, 8:8
Punitive damages, 8:13
Racial discrimination, national origin discrimination, complaint form, 3:78
Reinstatement, 8:3
Religious discrimination, complaint form, 3:80
Sex discrimination, complaint form, 3:79
Summary judgment, plaintiff failing to establish prima facie case of employment
discrimination, 5:36
Supervisory employees sued, motion to dismiss, 5:22
Supervisory employees sued under Title VII, motion to dismiss, 5:22
Venue, 3:6

TORTS

Assault and battery, state complaint form, 3:59
Emotional Distress, this index
Interference with employment contract, state complaint form, 3:67
Interference with prospective business relationship, state complaint form, 3:68
Negligence

Jury instruction, gross negligence, Appx. 7.A.38

State complaint, negligent supervision or retention of employees, form, 3:69
Prima facie tort, state complaint form, 3:70

TRADE SECRETS
Disclosure by former employee, employer’s potential counterclaims, 3:98, 3:99
Uniform trade secrets act, 3:99

TRIAL
Generally, 7:1 et seq.
Close of plaintiff’s case, motion to dismiss, 7:14
Closing argument, 7:15
Dismissal at close of plaintiff’s case, motion, 7:14
Judgments, this index
Jury Instructions, this index
Jury Trial, this index
Mini-trials, alternative dispute resolution, 10:23
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TRIAL—Cont’d
Motions
Dismissal at close of plaintiff’s case, 7:14
Post-trial motions in federal court, 7:16 to 7:19
Post-trial motions in state court, 7:20 to 7:24
New trial, motion for
Federal court, 7:17
State court, 7:21
Opening statements
General objectives, 7:3
Concluding, 7:7
Damages, 7:6
Structure, 7:5
Style, 7:4
Statistical evidence, use, 7:13
Jury instruction, Appx. 7.A.15
Summations, 7:15
Witness examinations
Generally, 7:8
Adversarial witness, cross-examination of, 7:11
Cross-examination
Adversarial witness, 7:11
Your witness, preparing, 7:10
Direct testimony of your witness, 7:9
Expert witnesses, 7:12
Your witness, preparing for
Cross-examination, 7:10
Direct testimony, 7:9

TRUSTS AND TRUSTEES
Class actions
Monetary fund, administration, 6:49

UNIFORM TRADE SECRETS ACT
Generally, 3:99

VACATING OR SETTING ASIDE
Arbitration awards, this index

VACATION PAY
Termination of employment, payment after, 6:9

VENUE
Americans with Disabilities Act (ADA), 3:6
Complaints, 3:6, 3:8
Title VII, 3:6

VERIFICATION OF COMPLAINTS
Federal, 3:29
State, 3:12
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WAGES
See Compensation and Salaries, this index

WAIVER
Arbitration entitlement, 10:14

WESTERN DISTRICT OF NY (PRACTICE AND PROCEDURE)

Admissions requests, 4:72
Commencement of actions, local rules, Appx. 4.H
Depositions, 4:44
Experts, discovery of, 4:66
Interrogatories, 4:24
Limitations of discovery, local rules, Appx. 4.H
Mandatory pre-trial disclosure

Generally, 4:14

Selected local rules, Appx. 4H
Meeting of parties, local rules, Appx. 4.H
Selected local rules, Appx. 4.H

WHISTLEBLOWER PROTECTION ACT
Generally, 1:5
Public employees, state complaint form, 3:50

WILKES, MARTIN VS.
Generally, 6:38

WILLFUL CONDUCT
ADEA violations, damages jury instruction, Appx. 7.A.19
Miscellaneous jury instruction, Appx. 7.A.36
Recklessness, this index

WITNESSES
Credibility of witnesses, jury instruction, Appx. 7.A.4
Cross-examination, preparation witness for
Adversarial witness, 7:11
Your witness, 7:10
Direct testimony, preparing your witness for, 7:9
Expert Witnesses, this index
Interviewing, pre-claim fact investigation, 1:13
Trial examination
Generally, 7:8
Cross-examination testimony preparation, 7:10, 7:11
Direct testimony preparation, 7:9

WORK-SHARING AGREEMENTS WITH EEOC
City Commission on Human Rights, Appx. 2.B
State Division of Human Rights, Appx. 2.A
WRONGFUL DISCHARGE
Constructive discharge, jury instruction, Appx. 7.A.35
Dismissal motion, 5:23
State complaint form, 3:71
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