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§ 22:5 Tax investigations
§ 22:6 Money laundering

IV. INTERFERENCE WITH ARREST OR SEARCH
AND SEIZURE

§ 22:7 Interference with arrest

§ 22:8 Interference with an extradition agent

§ 22:9 Interference with a search and seizure

§ 22:10 Removal or destruction of evidence to be seized
§ 22:11 Warning target of a search and seizure

CHAPTER 23. HANDLING OR TAMPERING
WITH PHYSICAL OR DOCUMENTARY
EVIDENCE

I. INTRODUCTION

§ 23:1 Introduction
§ 23:2  Ethical prohibitions
§ 23:3 Disciplinary action for tampering with evidence

II. TAMPERING WITH, CONCEALING, AND
FABRICATING EVIDENCE

§ 23:4 Federal offense of obstruction of justice
§ 23:5 State or common law offense of obstruction of justice
§23:6 Contempt of court

III. RECEIVING AND POSSESSING STOLEN
PROPERTY

§ 23:7 Federal offense
§ 23:8 State offense

IV. HANDLING EVIDENCE

§ 23:9 Generally

§ 23:10 Restatement Third, The Law Governing Lawyers
§ 23:11 Documentary evidence

§ 23:12 Physical evidence

§ 23:13 Contraband

V. OTHER MATTERS

§ 23:14  Admissibility of defense counsel’s efforts to tamper
with evidence

§ 23:15 Tampering offenses as applied to lawyers

§ 23:16  Advising client on social media access

xlix



ProFESSIONAL RESPONSIBILITY

CHAPTER 24. ACCESSORY AND
CONSPIRACY LIABILITY OF AND
COMPOUNDING AND MISPRISION BY
LAWYERS

I. INTRODUCTION

§ 24:1 Introduction
§ 24:2 Parties to crime; principals, aiders and abettors,
accessories before the fact, and conspirators

II. ACCESSORIES AFTER THE FACT

§ 24:3  Generally

§ 24:4 As a federal crime

§ 24:5 Harboring criminals

§ 24:6 Hindering apprehension or prosecution
§ 24:7 Other crimes distinguished

III. COMPOUNDING CRIMES

§ 24:8 Generally

§ 24:9 Elements of the offense of compounding
§ 24:10 As a federal crime

§ 24:11  Other crimes distinguished

IV. MISPRISION OF FELONY

§ 24:12  Generally
§ 24:13 As a federal crime
§ 24:14  Other crimes distinguished

CHAPTER 25. SUBORNATION OF PERJURY
AND TAMPERING WITH WITNESSES

I. INTRODUCTION

§ 25:1 Introduction

§ 25:2 Preparing defense witnesses, including the client
§ 25:3  Perjury in general

§ 25:4 Misleading but literally true statement as perjury

II. SUBORNATION OF PERJURY

§ 25:5 Generally

§ 25:6 As a federal crime

§ 25:7 “Two witness rule”

§ 25:8 Subornation and the accomplice corroboration rule
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§ 25:9 Attempts

§ 25:10 Conspiracy

§ 25:11 Recantation as a defense

§ 25:12  Advice of counsel as a defense

§ 25:13  Admissibility of defense counsel’s attempts to suborn
perjury

§ 25:14 Ethical considerations and responsibilities as to
subornation of perjury

III. INTERFERENCE AND TAMPERING WITH
WITNESSES

§ 25:15  Generally

§25:16 18 U.S.C.A. § 1512

§ 25:17 By misleading conduct

§ 25:18 Suggesting silence, claim of privilege, or absence

§ 25:19 By threats, intimidation, or physical force

§ 25:20 By harassing conduct

§ 25:21 Exemption for “lawful, bona fide legal representation
services”

§ 25:22 Retaliation against witnesses

§ 25:23  Witness bribery

§ 25:24  Admissibility of defense counsel’s efforts to influence
witnesses

§ 25:25  Ethical considerations and responsibilities as to
interference and tampering with witnesses

CHAPTER 26. CLIENT PERJURY

I. INTRODUCTION

§ 26:1 Introduction

§ 26:2 Constitutional considerations

§ 26:3 Ethical requirements

§ 26:4 ABA standards

§ 26:5 Restatement Third, The Law Governing Lawyers
§ 26:6 NACDL Opinion 92-2

§ 26:7 Criminal law prohibitions

§ 26:8 Personal moral considerations

§ 26:9 Nix v. Whiteside

§ 26:10 Disciplinary action for aiding client perjury
§ 26:11 Determining what is perjury

II. DEALING WITH THE CLIENT WHO INTENDS
TO COMMIT PERJURY

§26:12 Generally
§ 26:13 Lawyer’s duty to advise the client not to commit
perjury

li



PRrOFESSIONAL RESPONSIBILITY

§ 26:14 Withdrawal or continuing with the case
§ 26:15 Disclosure of intended client perjury
§ 26:16  Free narrative after Nix v. Whiteside

III. HANDLING CLIENT PERJURY AFTER IT
OCCURS

§ 26:17  Generally

§ 26:18  Surprise client perjury

§ 26:19 Correcting client perjury

§ 26:20 Withdrawal or continuing with the case
§ 26:21 Disclosure of client perjury

§ 26:22  Arguing client perjury to the factfinder

§ 26:23 Ineffective assistance and client perjury

CHAPTER 27. LAWYERS UNDER THE U.S.
SENTENCING GUIDELINES

§ 27:1 Introduction

§ 27:2 Upward adjustment for organizers or managers of a
crime

§ 27:3 Upward adjustment for abuse of position of trust or
use of special skill

§ 27:4 Upward adjustment for obstruction of justice

§ 27:5 Upward adjustment for disruption of governmental
function

CHAPTER 28. CONFIDENTIALITY OF
INFORMATION

I. INTRODUCTION

§ 28:1 Introduction; Comparison of confidentiality rules and
the attorney-client privilege

§ 28:2 Definition of “confidential client information”

§ 28:3  Purpose of the confidentiality rule and attorney-client
privilege

§ 28:4 Effect of the law of evidence and agency

§ 28:5 Constitutional influences on confidentiality

II. ETHICS RULES

§ 28:6 Rules of Professional Conduct, Rule 1.6 (1983)
§ 28:7 Rules of Professional Conduct, Rule 1.6 (2002)
§ 28:8 State variations on Rule 1.6

§ 28:9 Code of Professional Responsibility, DR 4-101
§ 28:10 Confidentiality in California

§ 28:11 Confidentiality in New York
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§ 28:12 Confidentiality in Texas

§ 28:13 Confidentiality in Florida

§ 28:14 Confidentiality in Illinois

§ 28:15 Confidentiality in New Jersey

§ 28:16 Restatement Third, The Law Governing Lawyers

III. GENERAL RULE OF CONFIDENTIALITY

§ 28:17 Duty not to reveal client matters

§ 28:18 Confidentiality of information already known by
others

§ 28:19 Existence of attorney-client relationship

§ 28:20 Warning clients about limits of confidentiality

IV. PERMITTED AND REQUIRED DISCLOSURES

§ 28:21 Impliedly authorized disclosures

§ 28:22 Lawyer-to-lawyer consultation

§ 28:23 Lawyer’s discretion not to disclose

§ 28:24 Disclosure to prevent reasonably certain death or
substantial bodily harm

§ 28:25 Disclosure of threats against the lawyer
§ 28:26  Client threat to commit suicide
§ 28:27 Prevention of client crimes and frauds

§ 28:28 Preventing, mitigating, or rectifying crimes or frauds
using the lawyer’s services

§ 28:29 Risk of child sexual abuse

§ 28:30 Location of stolen property

§ 28:31 Location of bodies

§ 28:32 Disclosure to prevent substantial financial harm

§ 28:33 Permissive disclosures of fraud under the Sarbanes-
Oxley Act

§ 28:34 Frauds on the court in general

§ 28:35 False client identity

§ 28:36  Client’s priors unknown to others

§ 28:37 Client informed consent to disclosure

§ 28:38  Other law, rule, or court order

§ 28:39 Confidentiality and the duty to deliver incriminating
evidence obtained by the lawyer

§ 28:40 Other disclosure on withdrawal

V. DUTY TO PROTECT CONFIDENTIALITY

§ 28:41 Lawyer’s duty to safeguard confidential client
information

§ 28:42 Lawyer’s duty to assert confidentiality

§ 28:43 Duration of confidentiality

§ 28:44 Prohibition against adverse use of information
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§ 28:46
§ 28:47
§ 28:48

§ 28:49
§ 28:50
§ 28:51
§ 28:52
§ 28:53

§ 28:54
§ 28:55
§ 28:56
§ 28:57

§ 28:58
§ 28:59
§ 28:60
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Client identity in general

Client identity that would get the client charged

Accidental disclosure of documents

Confidentiality of metadata and hidden electronic
data in documents

Fugitive client

Intention of client to fail to appear

Past crimes or frauds

Crime-fraud exception to confidentiality

False showings or changes in condition of financial
means to obtain appointed counsel

Use of e-mail

Other computer security issues

“Shop talk” and lawyer-to-lawyer consultation

Duty to train subordinates on protecting
confidentiality

Disposing of old files

Liability for breach of confidentiality

Lawyer under investigation

VI. EXCEPTIONS

§ 28:61
§ 28:62
§ 28:63
§ 28:64

§ 28:65

Waiver of confidentiality
Lawyer self-defense
Fee collection

Confidentiality, privilege, and the duty to deliver
incriminating evidence obtained from the client

Practice pointers—hypothetical cases

CHAPTER 29. ATTORNEY-CLIENT
PRIVILEGE

I. ATTORNEY-CLIENT PRIVILEGE

§29:1
§ 29:2
§29:3
§29:4
§ 29:5
§ 29:6
§ 29:7
§ 29:8
§ 29:9

§ 29:10

§29:11
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Introduction

Federal Rule of Evidence 502

Uniform Rule of Evidence 502

California Evidence Code §§ 950-54

Restatement Third, The Law Governing Lawyers

Elements of attorney-client privilege

Attorney-client privilege is not a constitutional right

Rules of construction of privilege

No “unavailability,” “good cause,” or “necessity”
exception to privilege

Defense lawyer’s duty to assert the attorney-client
privilege for the client

Government’s ability to object for witnesses
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§29:12 Asserting the privilege
§ 29:13 Protecting privilege claims; taint team, special
master, or privilege log

II. ELEMENTS OF THE PRIVILEGE
A. “A COMMUNICATION”

§ 29:14  Generally

§ 29:15 Communications or facts learned from others

§ 29:16 Independent or pre-existing documents

§ 29:17  Other documents or writings

§ 29:18 Documents prepared by client’s agent or employee
§29:19 Client’s identity, address, and occupation

§ 29:20 Fee information

B. “MADE IN CONFIDENCE”
§ 29:21  Generally
§ 29:22 Presence of third persons

C. “BY A CLIENT”

§ 29:23  Generally

§ 29:24 Corporate client and other legal entities
§ 29:25 Representative of the client

§ 29:26  Multiple clients of one lawyer

D. “TO AN ATTORNEY”

§ 29:27  Generally

§ 29:28 Relation of attorney and client

§ 29:29 Payment of fee or retainer

§ 29:30 Communications after termination of relation
§ 29:31 Communications between attorneys

E. “TO ANOTHER PERSON ASSISTING THE
ATTORNEY”

§ 29:32  Generally

F. “OR TO THOSE INVOLVED IN A JOINT
DEFENSE”

§29:33 Generally
§ 29:34 Joint defense agreements

G. “OR BY AN ATTORNEY TO A CLIENT”
§29:35 Generally
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H. “FOR THE PURPOSE OF SEEKING OR
OBTAINING LEGAL ADVICE”

§29:36  Generally

I. “AND NOT FOR THE PURPOSE OF
FACILITATING A CRIME OR FRAUD”

§ 29:37 The crime-fraud exception in general
§ 29:38 Burden of proof to invoke crime-fraud exception
§ 29:39  Efforts to mitigate or rectify for the crime or fraud

J. “WHICH HAS BEEN CLAIMED”
§ 29:40 Generally

K. “AND NOT WAIVED BY THE CLIENT”

§29:41 Generally

§ 29:42 Waiver by testimony

§ 29:43 Client calling attorney as witness
§ 29:44 Duration of privilege

III. WORK PRODUCT PRIVILEGE

§ 29:45 Generally

§29:46 Invoking the work product privilege
§ 29:47 Waiver

§ 29:48 Crime-fraud exception

IV. OTHER MATTERS

§ 29:49 Exceptions for lawyer self-defense and fee collection

§ 29:50 Ongoing criminal activity

§ 29:51 Confidentiality and privilege and the duty to deliver
incriminating evidence obtained from the client

CHAPTER 30. SUBPOENAS AND SEARCH
WARRANTS DIRECTED AT LAWYERS

I. SUBPOENAS TO DEFENSE LAWYERS

§ 30:1 Introduction

§ 30:2 Asserting the client’s rights

§ 30:3  Asserting the lawyer’s rights

§ 30:4 Government’s required showing to enforce subpoena

§ 30:5 Department of Justice policy on subpoenas to defense
lawyers

§ 30:6 Ethical rules
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§ 30:7 Challenging subpoenas to defense lawyers
§ 30:8 Intervention
§ 30:9 Appealability of orders to testify or produce documents

II. SEARCHES OF LAWYER’S OFFICES

§ 30:10 Introduction

§ 30:11 Constitutional considerations

§ 30:12 Lawyer as holder of client evidence

§ 30:13 Lawyer as suspect in crime

§ 30:14 Minimization requirements in law office searches

§ 30:15 Remedies for an unlawful law office search and
seizure

CHAPTER 31. MALPRACTICE AND OTHER
CIVIL LIABILITY

I. INTRODUCTION
§ 31:1 Introduction

II. DEFENSE COUNSEL LIABILITY
A. AVOIDING MALPRACTICE

§ 31:2  Checklist: Avoiding criminal defense malpractice
claims

B. LIABILITY CONSIDERATIONS

§31:3 General rules of liability

§31:4 Failure to exercise reasonable degree of care and skill
§ 31:5 Duty owed to client

§ 31:6 Elements and burden of proof

§ 31:7 Proof of causation

§ 31:8 Damages

§31:9 Alleged errors of judgment

§ 31:10 Liability under 42 U.S.C.A. § 1983

§ 31:11 Relation to ineffective assistance

§ 31:12  Suing before the verdict is rendered

§ 31:13  Grounds for criminal defense malpractice claims

C. LIMITATIONS, DEFENSES, AND IMMUNITIES

§ 31:14 Statute of limitations

§ 31:15 Actual guilt

§ 31:16 Issue preclusion

§ 31:17 Contributory negligence and comparative fault
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§ 31:18 Immunity of court-appointed counsel or public
defenders

D. EVIDENTIARY CONSIDERATIONS

§ 31:19 Need for expert testimony

§ 31:20 Privileges

§ 31:21 Illegally obtained evidence and other inadmissible
evidence

§ 31:22 Violation of ethical rules

§ 31:23  Other evidentiary considerations

E. CONTRACT LIABILITY
§ 31:24  Contract liability

III. OTHER AREAS OF LIABILITY

§ 31:25 Libel and slander
§ 31:26 Intentional infliction of emotional distress

CHAPTER 32. GROUNDS FOR
PROFESSIONAL DISCIPLINARY ACTION

I. INTRODUCTION
§ 32:1 Introduction

II. POWER TO DISCIPLINE AND POSSIBLE
SANCTIONS

§ 32:2 Basic considerations

§ 32:3 By state licensing court

§ 32:4 By federal court

§ 32:5 Federal intervention in state disciplinary proceedings
§ 32:6 Lawyers admitted pro hac vice

§ 32:7 Sanctions

§ 32:8 Aggravation and mitigation of sanctions

III. PROFESSIONAL MISCONDUCT

§ 32:9 Ethical codes

§ 32:10 Checklist: Common sources of complaints and
grievances

§ 32:11 Responsibility for acts of another

§ 32:12 Attempted violation of ethical rules

§ 32:13 Misappropriation of client’s property and
commingling of funds

§ 32:14 Failure to communicate with client
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§ 32:15 Neglect, or inattention to duty

§ 32:16 Abandonment of practice or case

§ 32:17 Solicitation of criminal clients

§ 32:18 Fee collection practices

§ 32:19  Abuse or misuse of computers or the Internet

§ 32:20  Violation of protective order

§ 32:21 Loss of moral character

§ 32:22  Conviction of a crime

§ 32:23  Offenses involving moral turpitude

§ 32:24  Effect of appellate review

§ 32:25 Reversal of underlying conviction

§ 32:26 Nonprofessional misconduct in general

§ 32:27 Personal conduct

§ 32:28  Sexual conduct involving nonclients

§ 32:29  Political activities

§ 32:30 “Abstain from all offensive personality”

§ 32:31 Conduct unbecoming a lawyer

§ 32:32 Need for candor and cooperation during disciplinary
proceedings

§ 32:33  Reporting ethics violations

§ 32:34  Conflict of laws between disciplinary jurisdictions

CHAPTER 33. ATTORNEY CONTEMPT

I. GENERAL PRINCIPLES OF ATTORNEY
CONTEMPT

§ 33:1 Introduction

§ 33:2 Civil and criminal contempt distinguished

§ 33:3 Power of courts to punish for contempt

§33:4 Contempt also constituting substantive crimes

§ 33:5 Contempt and double jeopardy

§33:6  Attorney contempt and professional ethics and
discipline

§ 33:7 Types of contempts; direct and indirect

§ 33:8 Elements of criminal contempt in general

§ 33:9 18 U.S.C.A. § 401

§ 33:10  Proof of intent

§ 33:11 Burden of proof of criminal contempt

§ 33:12  Collateral consequences of attorney contempt

II. ACTS CONSTITUTING ATTORNEY CONTEMPT
A. INTRODUCTION
§ 33:13 Introduction

B. DISRESPECTFUL CONDUCT TOWARD COURT
§ 33:14 Generally

lix



ProrESsSIONAL RESPONSIBILITY

§ 33:15  Charge of bias or prejudice in motion to disqualify
judge as contempt

§ 33:16  Other charge of bias or prejudice as contempt

§ 33:17 Statements reflecting on judicial competency

§ 33:18 Statements of personal disrespect for judge

§ 33:19  Criticizing rulings of the court

C. FORENSIC MISCONDUCT

§ 33:20 Constitutional considerations

§ 33:21 Subornation of perjury and perjury

§ 33:22 False or fictitious pleadings, documents, statements
of fact, or evidence

§ 33:23  Substituting another for client without notice to court

§ 33:24  Withholding or destruction of evidence

§ 33:25  Secreting witnesses

§ 33:26  Interfering with witnesses

§ 33:27 Dilatory conduct

§ 33:28 Making improper opening statement or closing
argument

§ 33:29 Irrelevant commentary

§ 33:30 Reference to inadmissible evidence

§ 33:31 Asking questions previously excluded

§ 33:32 Asking improper questions

§ 33:33 Conduct in making objections

§ 33:34 Exchanges between lawyers

§ 33:35 Addressing insulting remarks toward opposing
counsel

§ 33:36 Making unjustified motions for mistrial

§ 33:37 “Baiting” the court

§ 33:38  Other courtroom misconduct as constituting contempt

D. CONDUCT INVOLVING COURT ORDERS

§ 33:39  Generally
§ 33:40 Counseling disobeyance of court order

§ 33:41 Attorney’s refusal to respond to subpoena or order to
testify

§ 33:42 Violation of gag order
§ 33:43 Court involvement in fee disputes

E. OTHER ACTS AS CONTEMPT

§ 33:44 Ex parte communication with judge
§ 33:45 Failure to attend or tardiness

§ 33:46  Delaying or obstructing discovery

§ 33:47 Appearing under the influence

§ 33:48 Refusal to proceed with trial
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§ 33:49
§ 33:50
§ 33:51
§ 33:52
§ 33:53
§ 33:54
§ 33:55

Refusal to defend an indigent

Failure to stand for judge

Conduct involving the jury

Failure to pursue an appeal

Avoiding or obstructing service of process

Release of information prejudicial to the accused
Encouraging others to engage in disruptive behavior

III. DEFENSES TO ATTORNEY CONTEMPT

§ 33:56
§ 33:57
§ 33:58
§ 33:59
§ 33:60
§ 33:61
§ 33:62
§ 33:63

Advice of counsel or other lawyers
Good faith

Invalidity or vagueness of order
Inability to obey order

Absence of warning by court
Hostile behavior by court
Invitation by court

Disavowal and purging of contempt

IV. PRACTICE AND PROCEDURE IN ATTORNEY
CONTEMPT CASES

A.

§ 33:64
§ 33:65
§ 33:66
§ 33:67
§ 33:68

B.

§ 33:69
§ 33:70
§ 33:71
§ 33:72

C.

§ 33:73

§ 33:74
§ 33:75
§ 33:76
§ 33:77

D.

§ 33:78

SUMMARY DISPOSITION

Generally

Circumstances warranting summary disposition
Procedure and certificate of contempt

Hearing

Disqualification or change of judge

DISPOSITION ON NOTICE AND HEARING

Generally

Contents of notice

Appearance, plea, hearing, and bail
Disqualification or change of judge

PROCEDURAL RIGHTS AND MATTERS

Right to counsel, confrontation, and compulsory
process

Privilege against self-incrimination

Right to a jury trial in contempts

Punishment

Stay pending appeal and bail

APPEAL AND REVIEW
Generally

Ixi



PRrOFESSIONAL RESPONSIBILITY

§ 33:79  Scope of review
§ 33:80 Grounds for reversal
§ 33:81 Habeas corpus as means of review

CHAPTER 34. THE ETHICS OF

PRESENTING JURY NULLIFICATION

§ 34:1 Generally

§ 34:2 Ethical duty of defense counsel

§ 34:3 Relationship of ineffective assistance claims
§ 34:4 Losing acceptance of responsibility

§ 34:5 Use of a shadow defense

CHAPTER 35. PROFESSIONAL BURNOUT:
AN OCCUPATIONAL HAZARD FOR
LAWYERS

§ 35:1 Introduction

§ 35:2 Distinguishing between stress, chronic stress, and
burnout

§ 35:3 The multifaceted causes of professional burnout

§ 35:4 Costs of professional burnout

§ 35:5 Warning signs: Cognitive, behavioral, and emotional

§ 35:6 Strategies for coping with stress

§ 35:7 What if it is too late? Identifying burnout

§ 35:8 Strategies for overcoming burnout

§ 35:9 Intervention by colleagues

§ 35:10 Conclusion

CHAPTER 36. OTHER ETHICAL ISSUES

§ 36:1 “Red flags” to aid in identifying potentially difficult
clients

§ 36:2 Defensive defense lawyering, or defending the criminal
defense lawyer from the client

§ 36:3 Representing death volunteers

§ 36:4 Lessons learned

§ 36:5 100 Tips for New Criminal Lawyers

§ 36:6  Professionalism and zealous advocacy

Table of Laws and Rules
Table of Cases

Index

Ixii



