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that provide benefits to employees; Independent
contractors not covered

ERISA only applies to employees and the entities
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remedy”

ERISA subrogation and reimbursement law by
federal circuit court

—First Circuit

—Second Circuit

—Third Circuit

—Fourth Circuit

—Fifth Circuit

—Sixth Circuit

—Seventh Circuit

—Eighth Circuit

—Ninth Circuit

—Eleventh Circuit

—D.C. Circuit

Obtaining plan documents on behalf of your
client/beneficiary

Obtaining plan documents on behalf of your client/
beneficiary; Duties of the administrator

Enforcing the administrator’s duty to provide
required information

—Statute of limitations

—What documents must be provided?

—Penalties

—Who may be sued under ERISA § 502(c)

—De facto plan administrators

—Determining the appropriate penalty; factors

—Determining the appropriate penalty; sample
penalties awarded by federal circuit court

Emerging remedies in subrogation recovery disputes—
Attorney’s fees
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§ 6A:37 —RICO counterclaim dismissed

II. FORMS

§ 6A:38 Initial letter to employer as plan administrator
requesting copy of the client’s employee health
benefit plan and related documents

§ 6A:39 Letter to ERISA fiduciary proposing compromise

§ 6A:40 Letter to health benefits plan claims administrator
regarding health benefits on client’s behalf

§ 6A:41 Complaint for the Enforcement of Rights Under

ERISA and for Penalties for Failure to Provide Plan
Documents

CHAPTER 6B. MEDICARE LIENS AND SET-

ASIDES

§ 6B:1 Medicare liens—Generally

§ 6B:2 —The basics of the Medicare Secondary Provider
(MSP) statute

§ 6B:3 Medicare reimbursement claims—Medicare Part C
(Medicare Advantage) and Medicare Part D
(Prescription Drug Plan)

§ 6B:4 Medicare Reimbursement Claims—Change, change,
change—The only constant is change

§ 6B:5 —Reaction in the legal community

§ 6B:6 —Consequences for not properly considering
Medicare’s interest

§ 6B:7 Limits on lien recovery in third party settlements—
Does Ahlborn apply to Medicare?

§ 6B:8 Medicare recovery rights—Appeals and requests for
reduction or waiver of Medicare’s claim

§ 6B:9 Medicare liens—Recovery from the estate of a
deceased beneficiary

§ 6B:10 Medicare reimbursement claims—Multiple party
settlement checks

§ 6B:11 Medicare liens—The Medicare, Medicaid and SCHIP
Extension Act of 2007: One more thing to worry
about in your settlements

§ 6B:12 Medicare set aside analysis under the Medicare

Secondary Payer Act
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CHAPTER 7. DISCOVERY AND PRE-TRIAL
PREPARATION

I. INTERROGATORIES

§7:1 Interrogatories—When to send

§ 7:2 —Definitions

§7:3 —Scope/content in general

§ 7.4 —Identity of witnesses

§ 7:5 ~—Location and nature of documentary evidence

§7:6 —Insurance

§7:7 —Expert witnesses

§7:8 —Individual—Accident and scene

§7:9 —~Qualifications to drive

§ 7:10 —Agency

§ 7:11 —Employees

§ 7:12 —Family car doctrine

§ 7:13 —Corporations

§ 7:14 —Governmental agencies

§ 7:15 —Intra-family

§ 7:16  Incorporating requests for production

§ 7:17  Action/What to do now?

§ 7:18 Handling objections/compelling more responsive

answers

§ 7:19 Supplemental interrogatories

II. REQUESTS FOR PRODUCTION OF
DOCUMENTS

§ 7:20 Requests for production—Purpose

§ 7:21 —Relevancy

§ 7:22 —General documents

§ 7:23 —Individual documents

§ 7:24 —Agency documents

§ 7:25 —Employment documents

§ 7:26  —Family car doctrine

§ 7:27 —Corporate documents

§ 7:28 —Federal tort claims

§ 7:29 —State/local government

§ 7:30 —Organization and cataloging

§ 7:31 —How to use requests

III. DEPOSITIONS

§ 7:32

XXV

Depositions



TaBLE oF CONTENTS

§ 7:33 —Which depositions to take

§7:34 —Order of depositions

§7:35 —Preparation of client for deposition
§7:36 —Preparation of experts

§ 7:37 —Attorney preparation for client’s deposition
§7:38 —Agent’s deposition

§ 7:39 —Employee’s deposition

§ 7:40 —Family car doctrine issues

§ 741 —Corporate employee depositions

§ 7:42 —State/local government depositions
§ 7:43 —Fact witness depositions

§ 744 —Digesting depositions

§ 7:45 —How to use depositions

§ 7:45.5 Cost of deposition

IV. REQUESTS FOR ADMISSION*

§ 7:46 Requests for admission—Purpose
§ 7:47 —Timeliness

§ 7:48 —Specificity

§ 7:49 —What to use

V. SCHEDULING AND FINAL PREPARATION

§ 7:50 Discovery deadlines—Purpose
§ 7:51 Format

§ 7:52 —Discovery schedule/follow-up systems-use of schedule
as strategy

§ 7:53 Completion of discovery

§ 7:54 Internal office trial preparation meeting (120-90 days
before trial)

§ 7:55 Internal office preparation meeting (60-45 days before
trial)

§ 7:56 Internal office trial preparation meeting (30 days
before trial)

VI. FORMS
A. INTERROGATORIES

§ 7:57 General interrogatories to defendant

§7:568 —No. 2
§ 7.59 —Requesting detailed explanation of accident
§ 7.60 — —Speed

§ 7.61 —To corporate defendant
§ 7.62 —To dram shop defendant
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§ 7:64

§ 7:65
§ 7:66
§ 7:67
§ 7:68
§ 7:69
§ 7:70

§ 7:71

§ 7:72
§7:73
§7:74

§ 7:75

§ 7:76
§ 777
§ 7:78

§ 7:79
§ 7:80
§ 7:81

§ 7:82
§ 7:83
§7:84
§ 7:85
§ 7:86
§ 7:87

§ 7:88
§ 7:89
§ 7:90
§ 7:91

XXViii
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—To defendant claiming that driver was independent
contractor

—To defendant—Bus passenger injured while
disembarking

—To defendant-bicycle/auto collision

General interrogatories to plaintiff

—No. 2

Detailed interrogatories re proposed expert witness

Objections to interrogatories

Motion for sanctions—Failure to answer
interrogatories

REQUESTS FOR PRODUCTION

Request for discovery and/or production of documents
and things for inspection, copying and
photographing-introduction

General request for production to defendant

—No. 2

—To defendant claiming that driver was independent
contractor

Motion for order requiring production of, and
permitting inspection and copying of, statements,
reports and photographs

—Affidavit in support of motion

—Order for production and inspection

Motion to compel further responses to document
request

DEPOSITIONS

Notice of intention to take oral deposition—No. 1
—No. 2

Notice of intent to take deposition by written
questions

Notice of intent to take video deposition—No. 1
—No. 2

Motion for recording of deposition on videotape
—Supporting affidavit of videotape operator
—Order for recording of deposition on videotape

Motion for sanctions for failure to produce defendant
for deposition

Examination of defendant generally
Deposition of auto driver-general background
—General description of accident

—General weather and road conditions



TaBLE oF CONTENTS

§ 7:92

§ 7:93

§ 7:94

§ 7:95

§ 7:96

§ 7:97

§ 7:98

§ 7:99

§ 7:100
§ 7:101
§ 7:102
§ 7:103
§ 7:104
§ 7:105
§ 7:106
§ 7:107
§ 7:108
§ 7:109
§ 7:110
§ 7:111
§ 7:112
§ 7:113
§ 7:114
§ 7:115
§ 7:116
§ 7:117
§ 7:118
§ 7:119
§ 7:120
§ 7:121
§ 7:122
§ 7:123
§ 7:124
§ 7:125
§ 7:126
§ 7:127
§ 7:128

D.

§ 7:129
§ 7:130
§ 7:131

§7:132

—Actions just prior to the accident

—Actions after the accident

—General health

—Condition of vehicle

—Conversations and documents

—General witness information

—Pleadings

—Insurance

—Concluding questions

Deposition of auto owner—General background
—Knowledge of driver and/or occupants of vehicle
—Knowledge of the accident

—Condition of vehicle

—Conversations and documents

—General witness information

—Insurance

—Parent, relative or friend of operator
—Employer of operator

Deposition of defendant driver—Passing accident
—Rear-end collision

—Intersection collision

—Collision while making turn

—Injury to passengers

—Injuries to pedestrians

—Bus collision

Deposition of plaintiff—Passenger

—Plaintiff pedestrian

—Personal injuries—No. 1

— —No. 2

—Property damage to vehicle

Deposition of witness—General background
—Description of accident

—General road conditions and weather conditions
—General information about the accident
—Actions just prior to the accident

—Activities after the accident

—Conversations and documents

REQUEST FOR ADMISSIONS

Request for admissions—General form

—Rear end collision

—Injured motorcyclist to defendant city-roadway
negligence

— —Collision with vehicle
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§ 7:133

§ 7:134
§ 7:135

E.

§7:136
§ 7:137
§ 7:138
§ 7:139
§ 7:140

§ 7:141
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—Vehicle operated with permission and route a
public highway

—Genuineness of documents produced

Reply to request for admissions

DISCOVERY AND PRE-TRIAL PREPARATION
CHECKLISTS

Discovery, generally

Interrogatories

Depositions

Production of documents and inspection of property

Request for admission of facts and genuineness of
documents

Preliminary motions

CHAPTER 8. EVIDENTIARY MATTERS
I. GENERAL PRINCIPLES OF EVIDENCE

§ 8:1
§ 8:2
§ 8:3
§ 8:4

§ 8:5
§ 8:6
§ 8:7
§ 8:8
§ 8:9
§ 8:10

§ 8:11
§ 8:12
§ 8:13
§ 8:14

§ 8:15
§ 8:16

§ 8:17

Scope of chapter

Consistency with themes of case

Practical considerations

The “two-edged” sword—The opposing party’s use of
plaintiff's evidence, and opening the door

Preservation and spoliation of evidence

Electronically stored information

Federal and state rules of evidence

Federal Rules of Evidence: General Provisions

Federal Rules of Evidence: Judicial Notice

Federal Rules of Evidence: Presumptions in Civil
Cases

Federal Rules of Evidence: Relevance and its Limits

Federal Rules of Evidence: Privileges

Federal Rules of Evidence: Witnesses

Federal Rules of Evidence: Opinions and Expert
Testimony

Federal Rules of Evidence: Hearsay and Admissions

Federal Rules of Evidence: Authentication and
Identification

Federal Rules of Evidence: Contents of Writings,
Recordings, and Photographs

II. ANALYSIS OF PARTICULAR EVIDENTIARY
TYPES AND ISSUES

§ 8:18

XXX

“Clean” exhibits
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§ 8:19
§ 8:20
§ 8:21
§ 8:22
§ 8:23
§ 8:24
§ 8:25

§ 8:26
§ 8:27
§ 8:28
§ 8:29
§ 8:30
§ 8:31
§ 8:32
§ 8:33
§ 8:34
§ 8:35
§ 8:36

Accident reports

Medical bills

Medical records

X-rays, CT scans, and MRIs

Photographs (including photographic slides)

Video recordings

—Specific types of video evidence: “Day in the Life”
recordings, surveillance video, and video
demonstrations/recreations

—Spoliation

Maps and drawings

Social media, text messages, e-mail, and websites

Satellite maps

Enlarged exhibits

Computer animations

Teaching aids

—Anatomical charts, models and skeletons

—Medical illustrations

—Scale models

—Courtroom projection systems, presentations, and
enlargements

III. WITNESSES

§ 8:37

Competency

§ 8:37.50 —Witness testimony about speed of vehicles, force of

§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45
§ 8:46
§ 8:47

impact, existence or extent of any resulting injuries in
automobile accident

Testimonial privileges

Credibility and character testimony

Similar facts and transactions; other accidents

Selection and planning

—Contact

—Evaluation and conferences

—Guidelines

—Dress

—Explanation of role in case

—Trial preparation

§ 8:47.20 Expert witness testimony—Biomechanical engineer
§ 8:47.60 —Human factors engineer

IV. FORMS

§ 8:48 Evidence chart overview

§ 8:49 Sample evidence chart

§ 8:50 Chart—Types of demonstrative evidence
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§ 8:51 Checklist—Preparing evidence for admission

§ 8:52  Checklist of possible types of physical evidence

§ 8:53 Witness statement checklist

§ 8:54  Checklist for selection, evaluation and preparation of
witnesses

§ 8:55 Plaintiff’s spoliation letter in trucking accident case

§ 8:56 Motion in limine—Video of tests

§ 8:57 Daubert challenges—Motion to preclude trial
testimony of defense biomechanical engineer in rear-
end collision case

§ 8:58 —Defendant’s memorandum of law in opposition to
motion to preclude trial testimony of defense
biomechanical engineer in rear-end collision case

CHAPTER 9. PRESENTATION AND PROOF
OF DAMAGES

I. IN GENERAL

§9:1 Introduction

§9:2 Property damage and measures of loss

§9:3 Compensable elements of bodily injury—Medical
bills

§ 9:3.20 —Future medical expenses

§94 Lost wages and impaired earning ability

§9:5 General damages

§9:6 Wrongful death and survival damages

§ 9:6.50 Punitive damages

§ 9:7 Factors in evaluating economic loss

§ 9:8 Damages for loss of homemaker services

§ 9:8.40 Damages for loss of child’s services

§9:9 Soft tissue injuries; “whiplash” or hyperextension-
hyperflexion injury

§ 9:10 —Use of medical literature

§9:11 —Documenting soft tissue injuries

§ 9:12 —Mechanism of injury

§9:13 —Enigma of pain

§9:14 —Objective findings

§ 9:15 —Causation

§ 9:16 —Treatment

§9:17 Proving pain and suffering

§ 9:17.60 Facts and circumstances tending not to prove pain and
suffering

§9:17.80 Loss of enjoyment of life
§9:18 Nonmedical testimony

XXXi1
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§9:19
§ 9:20
§ 9:21
§ 9:22

Use of “My day” statement

Use of demonstrative evidence in proof of damages
Preexisting conditions—Asymptomatic
—Symptomatic

§ 9:22.10 —Generally
§ 9:22.15 —Eggshell plaintiff
§ 9:22.20 Subsequent injuries

§ 9:23 Damages in final argument

II. FORMS

§ 9:24 Letter requesting information from health-care
providers

§ 9:25 Letter to medical provider requesting copies of medical
bills

§ 9:26  Letter requesting pharmacy records

§ 9:27 Letter requesting detailed medical report

§9:28 —No. 2

§ 9:29 Letter requesting supplemental medical report

§ 9:30 Letter requesting psychological report

§ 9:31 Sample letter requesting certified copy of medical bills

§ 9:32 Itemized list of charges for medical services

§ 9:33 Client in-take form with questions relating to the
circumstances of accident and injury

§ 9:34 Client in-take form; Job information

§ 9:35 Injury and pain questionnaire

§ 9:36  Wage loss verification form

§ 9:37 Checklist of factors in computing lost earnings

§ 9:38 Instructions to client for creating “My day” statement

§ 9:39 Monthly report from client

§ 9:40 Attorney’s evaluation checklist—Property damage and
loss of use of automobile

§9:41 —Wrongful death damages

§ 9:42 Attorneys’ summary of damages

§ 9:43 Letter to client requesting lay damage witnesses with
questionnaire

§ 9:44 Letter and questionnaire to lay witness

§ 9:45 Jury instructions on itemized damages

§ 9:46 Special verdict form—Itemized damages

§ 9:47 Jury instruction on wrongful death damages

§ 9:48 Special verdict form—Itemized damages for wrongful
death

§ 9:49 Jury instruction on preexisting condition—
Asymptomatic

§ 9:50 —Symptomatic

§ 9:561 —Eggshell plaintiff
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CHAPTER 10. TRYING THE CASE
I. IN GENERAL

§ 10:1 Theme of case

§10:2 —Development of theme

§10:3 —Identification of theme

§10:4 —Liability themes

§ 10:5 —Damages themes

§ 10:5.60 —Damages themes; impermissible topics

§ 10:6 —Use in jury selection

§ 10:6.30 — —Using voir dire to your client’s advantage from the
start

§ 10:7 —Limitations on voir dire

§ 10:8 —Use in opening statement

§ 10:9 —Case-in-chief generally

§ 10:9.20 — —Bifurcated vs. unified trial

§10:10 — —Medical testimony

§10:11 — —Lay witness testimony

§ 10:12 — —Reconstruction testimony at trial

§10:13 — —Testimony of plaintiff

§ 10:14 —Cross-examination

§ 10:15 — —Impeachment of adversary party

§ 10:16 — —Control of opposing witnesses

§10:17 —Summation

§10:18 — —Liability issues

§10:19 — —Damages issues

§ 10:20 — —Rebuttal

§ 10:21 —Addressing problem areas

§ 10:22 — —Intervening negligence

§ 10:23 — —Dispute on causation

§10:24 — —Prior condition

§ 10:25 Use of expert witnesses

§ 10:26 —Preparation of attorney

§ 10:27 —Locating and evaluating

§ 10:28 Expert before trial—Preparation and being
prepared

§ 10:28.20 —Expert proffered must be able to satisfy the three
prongs of Daubert

§ 10:29 Presentation of expert at trial

§ 10:29.20 —Testimony precluded/stricken due to spoliation of
evidence

§ 10:30 Cross-examination of opposing expert

§ 10:31 —Planning examination

§ 10:32 —Indexing depositions
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§ 10:33 —Use of depositions

§ 10:34 —Use of textual material

§ 10:35 —Use of voir dire exam

§ 10:36 —Impeachment by showing bias or prejudice

§ 10:36.10  Preparing to impeach by demonstrating bias and/or
motive of defendant’s doctor

§ 10:37 Cross-examination of opposing expert—
Psychological factors

§ 10:38 —Using opponent’s expert

§ 10:39 Ten commandments of cross-examination

§10:40 Cross-examination of defense medical expert

§10:41 Presenting scientific reconstruction to jury—
Attorney preparation

§10:42 —Qualifications of reconstructionist

§ 10:43 —Presenting qualifications and process

§ 10:44 —Laying factual foundation

§10:45 —Demystifying accident reconstruction

§ 10:46 Drafting jury instructions—Using pattern
instructions

§ 10:47 —Using imagination while drafting instructions

§ 10:48 —Brevity and clarity

§10:49 —General and specific instructions

§ 10:50 —Avoiding questionable or argumentative
instructions

§ 10:51 —~Citations and brief in support

§ 10:52 —Testing instructions on lay people

§ 10:53 —Mechanics of submission

§ 10:54 —Strategy of submission

§ 10:55 —Instruction conference; objections

§ 10:56 —Using language of instructions during trial

§ 10:57 Verdict forms

II. FORMS

1. JURY INSTRUCTIONS

§ 10:58 Face sheet

§ 10:59 General instruction

§ 10:60 Burden of proof

§ 10:61 —Defined

§ 10:62 Direct and circumstantial evidence

§ 10:63 Expert witnesses

§ 10:64 Negligence defined

§ 10:65 Duty of ordinary care

§ 10:66 Ordinary care defined

§ 10:67 Proximate cause—Defined
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§ 10:68
§ 10:69
§10:70
§ 10:71
§10:72
§10:72.20
§10:73
§10:74
§10:75
§10:76
§10:77
§10:78
§ 10:79
§10:80
§10:81
§10:82
§10:83
§10:84
§10:85
§ 10:86
§ 10:87
§ 10:88
§10:89
§10:90
§10:91

§ 10:92
§ 10:93
§ 10:94
§ 10:95
§ 10:96
§ 10:97
§ 10:98
§ 10:99
§ 10:100
§ 10:101
§ 10:102
§10:103
§ 10:104
§ 10:105
$ 10:106
§ 10:107
$10:108
§10:109
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—More than one

Assuming others will use due care

Sudden incapacity

Falling asleep at wheel

Sudden emergency

Unavoidable accident and emergency

Vehicle leaving road

Skidding vehicle

Violation of statute—No. 1

—No. 2

—No. 3

Duties imposed by law—Prefatory instruction

Proper distance between cars—Statute

Control

Lookout

—Plain sight

Lookout to rear

Speed

—Too slow

Assured clear distance

Superior right of forward vehicle

Vehicle proceeding on preferred street

Right-of-way defined

Vehicle entering road

Vehicle entering road from private road or
driveway

Right of way at yield intersection

Right of way at uncontrolled intersection

Turning or changing course

Signalling stop or slowing

Keeping in lane

Entering intersection with light—No. 1

—No. 2

Entering intersection with stop sign

Left turning vehicle

—Opposing driver yields

Leaving disabled vehicle

Displaying headlights

Duty to maintain vehicle

Intoxication—No. 1

—No. 2

Duty of pedestrian—Generally

Duty of pedestrian in place of safety

Duty of pedestrian crossing road
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§ 10:109.80  Duty of driver not to enter marked crosswalk while

§ 10:110
§ 10:111
§ 10:112
§ 10:113
§10:114
§ 10:115
§ 10:116
§ 10:117
§ 10:118
§ 10:119
§ 10:120
§ 10:121
§ 10:122
§10:123
§10:124
§ 10:125
§ 10:126
§ 10:127
§ 10:128
§ 10:129
§ 10:130

pedestrian was crossing not in conflict with duty of
pedestrian to obey walk lights when crossing road
Duty of pedestrian walking on road
Assumption of risk—Comparative negligence
Last clear chance
—Comparative negligence
Duty of driver where children present
Negligence of passenger
Negligence imputed to passenger
Respective duties of driver and bicyclist
Standard of care—Child
Child presumed incapable of negligence
Standard of care—Child engaged in adult activity
Seat belt defense—Negligence
—NMitigation of damages
Negligent entrustment
—Incompetency defined
—Limiting instruction
Joint enterprise liability
Vicarious liability of employer
Damages—Personal injury
Preexisting condition—Asymptomatic
—Symptomatic

§ 10:130.50 —Eggshell plaintiff

§10:131
§10:132

§ 10:133
§ 10:134

2.
§ 10:135

§ 10:136
§ 10:137
§ 10:138

§ 10:139
§ 10:140

3.

§ 10:141
§ 10:142

Loss of consortium

Defendant’s liability for negligence in treating
injury

Defendant’s liability for enhanced injuries

Instructions regarding deliberations

VERDICT FORMS WITH INSTRUCTIONS

Instructions accompanying special verdict form—
Negligence

Special verdict form—Negligence

—Negligence (No. 2)

Instructions accompanying special verdict form—
Damages

Special verdict form—Damages
—Vicarious liability of employer

CHECKLISTS AND OUTLINES

Jury selection and jury instructions
Opening statement
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§ 10:143 Direct examination
§ 10:144 Cross-examination
§ 10:145 Closing argument
4. MISCELLANEOUS
§ 10:146 Sample case preparation memorandum
§ 10:147 Trial memorandum
§ 10:148 Motion requesting that voir dire be recorded
§ 10:149 Voir dire—Sample questions
§ 10:150 Motion for separate entry of final judgment
Volume 3
CHAPTER 11. ACCIDENT
RECONSTRUCTION
§ 11:1 Introduction
§ 11:2 What is traffic accident reconstruction?
§11:3 Recognizing a qualified reconstructionist
§ 11:4 Deciding on the need for a reconstructionist
§ 11:5 Newton’s laws of motion
§ 11:6 Newton’s laws and the basics of accident
reconstruction
§ 11:7 How vehicles behave in a collision
§11:8 Vehicle damage
§11:9 Occupant behavior in collisions
§ 11:10 Ejections and rollovers
§11:11 Torque
§11:12 Drag Factor v. Coefficient of Friction
§ 11:13 Acceleration rates
§11:14 Speed, velocity & acceleration
§ 11:15 Critical velocity
§ 11:16 Airborne movement and equations
§ 11:17 Pedestrian collisions
§ 11:17.20 Animal collisions
§ 11:17.40 Bicycle collisions
§ 11:18 The basics of conservation theories
§ 11:19 Specific problems in linear momentum analyses
§ 11:19.20 Line of sight calculations
§ 11:19.30  Blind spots
§ 11:20 Kinetic energy
§ 11:21 Computer software for accident reconstruction
§ 11:22 Supporting evidence
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§ 11:22.20 —Evidence supporting expert accident reconstructionist’s
opinion must be competent and part of the record
§ 11:23 Pre-trial

§ 11:24 Cross examination of the expert witness
§ 11:25 Types of cases and the solutions
§ 11:26 Trucking accident cases

§ 11:27 Definitions
§ 11:28 References

CHAPTER 11A. MOTOR VEHICLE “BLACK
BOXES”

I. INTRODUCTION (BLACK BOXES ARE
EVERYWHERE)

§ 11A:1  In General
§ 11A:2 Development of the “Black Box”
§ 11A:3  Effect of Federal Regulations

II. BASIC ENGINEERING CONCEPTS OF
AUTOMOTIVE DATA RECORDERS

§ 11A:4 Generally

§ 11A:5 Airbag Sensor Systems

§ 11A:6 Crash Pulse Input Vectors and Airbag Sensors

§ 11A:7 Crash-Related Data

§ 11A:8 Retrieving Crash-Related Data

§ 11A:9 Testing the Data Recorder

§ 11A:10 Discovery Regarding Automotive Data Recorders
§ 11A:11  Use of Electronic Data in Court

III. USE OF AUTOMOTIVE EVENT DATA
RECORDERS IN LITIGATION
A. INTRODUCTION

§ 11A:12  Generally

§ 11A:13  Technological developments leading to black box
technology

§ 11A:14  Purpose of Automotive Event Data Recorders

B. VARIOUS TYPES OF AUTOMOTIVE EVENT
DATA RECORDERS AND HOW TO READ THEM

§ 11A:15 Automotive Powertrain Control Module (PCM) or
Engine Control Module (ECM)
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§ 11A:16
§ 11A:17
§ 11A:18
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Antilock Braking System (ABS)
Airbag Computer
Dynamic Suspension Control Systems

C. DATA FROM AUTOMOBILE COMPUTERS

§ 11A:19
§ 11A:20

§ 11A:21
§ 11A:22
§ 11A:22.10

§ 11A:22.30

§ 11A:22.40

§ 11A:22.50
§ 11A:22.60
§ 11A:22.70
§ 11A:23

Generally

Paperwork Generated From The Automotive
Event Data Recorder

Limitations of Automotive Event Data Recorders

Use of Automotive Event Data In Litigation

Use of automotive event data in litigation—Getting the
data

—Allegations of spoliation of evidence included in
Amended Complaint for Wrongful Death; Campbell v.
Tesfamariam, and Gigi Logistics, LLC, No. 2:16-CV-
00024, December 20, 2016 (M.D.Tenn.) (Trial Pleading)

—Plaintiffs’ allegations asserting that any alteration,
destruction, disposal, repair or failure to preserve
information, documents and electronic data will
constitute spoliation of evidence, included in Plaintiffs’
Original Petition, Cuevas v. German Pellets Texas,
LLC; Texas Pellets, Inc. & German Pellets Holding
USA, Inc., 2017 WL 5616590 (Tex.Dist.) (Trial
Pleading)

—Sanctions for spoliation

—Reconstucting the collision scene

—PFailure to preserve EDR data—Spoliation

Problems In Using the Automotive Event Data
Recorder

D. REFERENCES

§ 11A:24

Generally

IV. HEAVY TRUCK ELECTRONICS

§ 11A:25
§ 11A:26

§ 11A:27
§ 11A:28
§ 11A:29
§ 11A:30
§ 11A:31
§ 11A:32
§ 11A:33

x1

Generally

Information Available From Different
Manufacturer’s Engines—Caterpillar

—Cummins Engine Company

—Detroit Diesel Corporation

—DMack

—F'reightliner Trucks

Radar Driver Warning Devices

Satellite Tracking Equipment

Antilock Braking Systems (ABS)
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V. LOCOMOTIVE EVENT RECORDERS
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