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Guide to Using A.L.R.6th

The sixth series of American Law Reports (ALR6th) continues the long
ALR tradition of providing focused research on a wide variety of topics.
ALRG6th contains annotations covering constitutional and state issues of
interest and relevance to all branches of the legal profession.

ALRG6th does not replace ALRSth but, rather, succeeds ALRSth as the lat-
est addition to the ALR series, which presently includes ALR, ALR2d,
ALR3d, ALR4th, ALR5th, ALR Fed, ALR Fed 2d, and ALR Int’l. For more
information, please visit Attp://legalsolutions.thomsonreuters.com/law-
products/Keycite-and-Citators/American-Law-Reports-6th-ALR-Series/p/
100002167.

The Best of the Old . . .

To ALRS5th users, ALR6th will look familiar. Each annotation includes
thorough case law coverage of the topic, analyzed and organized to make the
most of your valuable research time. At the back of each volume, reported
cases, one associated with each annotation, put the issue in context and il-
lustrate the application of the legal principles discussed in the annotations.

Each annotation contains its own Index and jurisdictional Table of Cases,
making it easy to find cases from your jurisdiction quickly. Each annotation
also includes Research References to help you find additional material rele-
vant to the topic, including analytical and forms references, West’s Topic
and Key Numbers, and suggested WestlawNext® search queries.

. . and the Best of the New

In addition to the same analytical, practice, and form references found in
earlier series of ALR, ALR6th has been enhanced to provide expanded
Research References for each annotation, including:

e references to West’s ALR Digest, which is classified to correspond
to the West Key Number System

e references to Westlaw topical databases to assist with targeted
electronic research

e references to important government and private websites relevant to
the topic

e references to appellate briefs and pleadings associated with the
reported case

e an expanded list of Related Annotations, now with references to the
entire ALR family, including the first series of ALR through
ALRG6th, ALR Fed, ALR Fed 2d, and ALR Int’l, is located in the
Research References portion of the annotation

e an annual Supreme Court Update, available to subscribers, highlight-
ing recent decisions of the Court and their effect on the law pre-
sented in existing annotations
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How to Use ALRG6th
Finding an Annotation

There are many ways to find an annotation using various print and
electronic methods:

o ALR Index. Just look up the legal term or fact-descriptive word that
most closely exemplifies your issue.

e West’s ALR Digest. Classified according to the West Key Number
System, just locate the appropriate digest topic and scan for the sec-
tion or sections covering your issue.

e ALR Alerts. Keep apprised of new and upcoming annotation topics
by reviewing the ALR Alerts for ALR6th and ALR Fed 2d, which
can be viewed at http://legalsolutions.thomsonreuters.com/law-
products/westlawnext/litigator/alr/alerts.

o Research References. Research References in Am Jur 2d, CJS, and
most other West analytical publications extensively cite all series of
ALR, including the first series of ALR through ALR6th, ALR Fed,
ALR Fed 2d, and ALR Int’l.

e Direct Citations to ALR. All series of ALR, including the first
series of ALR through ALR6th, ALR Fed, ALR Fed 2d, and ALR
Int’l, are frequently cited as authority in court opinions, analytical
texts, law reviews, and other legal publications.

o WestlawNext®. The options for finding annotations online warrant
a separate discussion, outlined below.

Using an Annotation

Each annotation offers several valuable features designed to facilitate
your research:

o Detailed Case Analysis. Summaries of every case on point for the
topic, organized by point of law or factual variable and sorted by ju-
risdiction for quick and easy reference.

e Summary and Comment. A concise general overview of the topic,
necessary background information, and cross-references to more
detailed discussions within the body of the annotation.

e Practice Pointers. Practical information related to the topic, offer-
ing guidance on what to do and how to do it in the course of
representing a client, tips on procedure, and potential pitfalls.

e Scope Statement. A concise statement of the subject matter included
in the annotation, any exclusions, and any supersessions of earlier
annotations.
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e Reported Case. For each annotation, a full court opinion, including
headnotes classified to the West Key Number System, illustrating
the topic and providing a context for the discussion is published in
the Reported Cases part of each bound volume.

e Jurisdictional Table of Cases, Laws and Rules. A list of cases and
statutes from each jurisdiction, with section references listing where
they are discussed within the annotation.

e Schematic Article Outline. This article-level table of contents
indicates where a particular legal concept or fact situation is treated.

e Research References. An on-topic list of references to West Key
Numbers, the ALR Library, appropriate analytical and secondary
law products, a suggested electronic search query, and references to
West’s ALR Digest.

e Article Index. An alphabetical index of important legal and factual
terms, with references to the specific sections where each term is
discussed within the annotation.

Updating an Annotation

Once you have identified the annotation for your issue, you can locate
the most recent on-point authority for the topic:

o WestlawNext®. Find the most current version of an annotation by
entering ci(‘ ‘[ Annotation cite]’”) in the search box or by entering the
annotation citation in the ‘‘citation’” box on the Advanced Search
Screen. Material added since initial publication is located at the end
of each section in the annotation.

e Annual cumulative supplement. Annual supplements, inserted into
the back of each volume, contain:

o relevant case headnotes from decisions issued after the annota-
tion was written, allocated to the appropriate section of the an-
notation and sorted by jurisdiction;

o new sections that accommodate new and developing case law;
and

o references to later annotations related to the topic.

e Latest Case Service Hotline. E-mail west. ALRLCS-
Rochester@thomson.com, or call, toll-free, 1-800-328-4880 to
obtain cites of the relevant cases decided since the last print supple-
ment was issued.
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Using ALR6th on WestlawNext®

WestlawNext® provides access to the entire ALR library, including ALR,
ALR2d, ALR3d, ALR4th, ALRS5th, ALR6th, ALR Fed, ALR Fed 2d and
ALR Int’l. There are a number of ways to find annotation of interest on
WestlawNext®.

You may choose to begin your research in West’s ALR Digest to locate rel-
evant key numbers and refer to the annotations and reported cases listed for
each key number. To navigate to the Digest, type ‘“ALR’’ into the West-
lawNext® search box and choose ‘‘American Law Reports Digest’” from
the dropdown list.

You may view ALR results from any WestlawNext® search by filtering
your results: choose ‘‘Secondary Sources’’ in the left View pane of the
Search Results screen then scroll down to Publication Type and choose ALR.

For each of these search locations, you can search using either a Terms and
Connectors search or a Natural Language search. To narrow your results,
you may find it helpful to use a title restriction in your search, which will
look for the search terms only in the titles of the annotations.

To find an annotation on point for your issue or topic, you may also begin by
searching the ALR database, using either a Natural Language or Terms and
Connectors search. To narrow your results, you may find it helpful to use a
title restriction in your Terms and Connectors search, which will look for
your search terms only in the titles of annotations.

For example, if you need to find an annotation discussing whether the death
penalty as applied to mentally retarded persons is permissible, or whether it
constitutes cruel and unusual punishment under the Eighth Amendment, you
might try one of the following searches on WestlawNext®:
“‘death penalty’’ execution capital /p retarded mental! & ‘cruel
and unusual”’

(brings up any annotation that has the phrase ‘‘death pen-
alty’” or the words ‘‘execution’” or ‘‘capital’’ in the same
paragraph as the word ‘‘retarded,”” some form of the word
““mental,”” or the phrase ‘cruel and unusual’’)

TI(death execution capital & retarded mental!)

(brings up only those annotations that contain the words
“‘death,’” ‘‘execution,’’ or ‘‘capital’’ and the word ‘‘retarded’’
or some form of the word ‘‘mental’’ in the title)

Suppose you know that a particular case, Atkins v. Virginia, 536 U.S. 304,
122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), has impacted this issue. You
might try searching for the case by name in the format illustrated below:
Atkins /3 Virginia
(looks for the word ‘‘“Atkins’> within 3 words of the word
““Virginia’’ anywhere in an annotation)

Although the results would be more limited, a combination of the above
search techniques might also be useful, such as:
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TI(death execution capital) & Atkins /3 Virginia
(looks for the words “‘death,”” ‘‘execution,’” or ‘‘capital’’ in
the title of an annotation that also contains the word ‘Atkins’’
within 3 words of the word ‘“Virginia’’ anywhere in that an
annotation)

Any of the above searches would reveal three annotations directly on point
for the issue of the death penalty as applied to mentally ill or retarded
persons:
e Application of Constitutional Rule of Atkins v. Virginia, 536 U.S.
304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), that Execution of
Mentally Retarded Persons Constitutes ‘‘Cruel and Unusual Punish-
ment’’ in Violation of Eighth Amendment, 122 A.L.R.5th 145
e Propriety of Carrying Out Death Sentences Against Mentally 111
Individuals, 111 A.L.R.5th 491
e Propriety of imposing capital punishment on mentally retarded
individuals, 20 A.L.R.5th 177

If you know of a case that discusses your issue and wish to find out if the
case has been discussed in an annotation, you may use the KeyCite feature
or Citing References tab to check for any annotations that have cited that
particular case. In addition, you may use KeyCite or the Citing References
tab to check for later history concerning any annotation—to find out if the
annotation has been superceded in whole or part, or whether the annotation
has been cited in case opinions.

KeyCite®: Cases and other legal materials listed in KeyCite Scope can
be researched through the KeyCite service on Westlaw®. Use KeyCite
to check citations for form, parallel references, prior and later his-
tory, and comprehensive citator information, including citations to
other decisions and secondary materials.

Finding additional information on your topic

Once you find a relevant annotation for your issue or topic, WestlawNext®
offers other tools to help you with your research. You may use links from the
Research References portion of the annotation to take you to related material
in analytical or forms products, you may use the suggested WestlawNext®
query, or one of your own, to search related databases, or you may conduct a
Key Number search using the Key Numbers identified as relevant to the
annotation. The list of Related Annotations will point you to other helpful
annotations, and the cited Law Review articles may provide additional
insight on the topic. In addition, links from the reported case or a search of
the appropriate databases will take you to pertinent briefs, pleadings, and
motions. References to select websites may lead you to important informa-
tion, such as changes in agency policies or new official forms available from
government web pages.
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If you have any further questions about ALR, please email us at
west. ALRLCS-Rochester@thomson.com
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104 A.L.R.6th 1

Application of Relation-Back Doctrine Permitting
Change in Party After Statute of Limitations Has
Run in State Court Action—Construction Cases

by
George L. Blum, |.D.

The “relation-back” doctrine enables a plaintiff to correct
a pleading error, by adding either a new claim or new
party, after the statutory limitations period has expired. If
an amended complaint relates back to the date of the fil-
ing of the original complaint, the amended complaint is
treated, for statute of limitations purposes, as if it had
been filed at that time. Relation back provisions aim to
relieve the harsh result of the strict application of the stat-
ute of limitations. The courts in a number of cases have
analyzed the “relation-back” doctrine permitting a change
in a party after the statute of limitations has run in a state
court action arising out of a construction case, that is,
involving disputes between the parties related to contrac-
tual obligations, the quality or conduct of the work, or the
like, and related to personal injuries occurring on or due
to the construction work being done. In Maggi v. RAS
Development, Inc., 2011 IL App (Ist) 91955, 350 Ill. Dec.
939, 949 N.E.2d 731, 104 A.L.R.6th 579 (App. Ct. Ist Dist.
2011), as corrected, (July 19, 2011), for example, the court
held that the failure of a deceased bricklayer’s estate to
properly name a general contractor as a defendant in an
initial construction negligence complaint was a case of
mistaken identity for purposes of determining the applica-
tion of the relation-back doctrine. This annotation collects
and discusses all of the cases applying the “relation-back”
doctrine permitting a change in a party after the statute of
limitations has run in a state court action arising out of a
construction case.

Maggi v. RAS Development, Inc. is fully reported at page
579, infra.
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104 A.L.R.6th 1

TABLE OF CONTENTS

Research References
Index
Table of Cases, Laws, and Rules

ARTICLE OUTLINE

LOn OB LR
QO NO —

LN LN LR LR Pogl [Zod)
© 0 I Ot ~

§ 10
§11
§12

§13

I. PRELIMINARY MATTERS

Scope
Background and summary
Practice pointers

II. DISPUTES BETWEEN PARTIES RELATED TO
CONTRACTUAL OBLIGATIONS, QUALITY OR
CONDUCT OF WORK, OR THE LIKE

A. IN GENERAL

Generally—Held relation-back doctrine applicable or sup-
portable

—Held relation-back doctrine not applicable or not support-
able

Notice of original claim

Prejudice to opposing party—Generally

—Undue delay

Same transaction or occurrence—Held relation-back doc-
trine applicable or supportable

—Held relation-back doctrine not applicable or not support-
able

Identity of interest—Held relation-back doctrine applicable
or supportable

—Held relation-back doctrine not applicable or not support-
able

B. ATTEMPTED USE OF AMENDMENT OR
CORRECTION

1. In General

Modifying names, misnomers, or misdescriptions by amend-
ment—Held relation-back doctrine applicable or support-
able



104 A.L.R.6th RELATION-BACK—CONSTRUCTION (CASES

§ 14
§ 15
§ 16
§ 17

§ 18
§ 19
§ 20
§21
§22
§ 23
§ 24
§ 25
§ 26
§ 27
§28
§ 29
§ 30
§ 31

§ 32

§ 33
§ 34

§ 35

104 A.L.R.6th 1

—Held relation-back doctrine not applicable or not support-
able

Changing party—Held relation-back doctrine applicable or
supportable

—Held relation-back doctrine not applicable or not support-
able

Changing capacity in which suit was brought against party
2. Addition or Substitution of Party

Generally—Held relation-back doctrine applicable or sup-
portable

—Held relation-back doctrine not applicable or not support-
able

Contractor or subcontractor—Held relation-back doctrine
applicable or supportable

—Held relation-back doctrine not applicable or not support-
able

Owner

Corporation

Insurer

Surety—Held relation-back doctrine applicable or support-
able

—Held relation-back doctrine not applicable or not support-
able

Vendor

Purchaser

Partners

Real party in interest

Substitution of defendant for fictitiously named defendant—
Held relation-back doctrine applicable or supportable

—Held relation-back doctrine not applicable or not support-
able

III. PERSONAL INJURIES OCCURRING ON WORK
SITE OR DUE TO CONSTRUCTION WORK BE-
ING DONE

A. IN GENERAL

Notice of original claim—Held relation-back doctrine ap-
plicable or supportable

—Held relation-back doctrine not applicable or not support-
able

Prejudice to opposing party



§ 36

§ 37

§ 38
§ 39
§ 40

§41
§ 42

§43
§ 44

§ 45

§ 46
§ 47
§ 48
§ 49
§ 50
§51
§ 52

§53
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Same transaction or occurrence

B. ATTEMPTED USE OF AMENDMENT OR
CORRECTION

1. In General

Modifying names, misnomers, or misdescriptions by amend-
ment—Held relation-back doctrine applicable or support-
able

—Held relation-back doctrine not applicable or not support-
able

Changing capacity in which suit was brought against party—
Held relation-back doctrine applicable or supportable

—Held relation-back doctrine not applicable or not support-
able

2. Addition or Substitution of Party

Generally—Held relation-back doctrine applicable or sup-
portable

—Held relation-back doctrine not applicable or not support-
able

Owner

Corporation—Held relation-back doctrine applicable or sup-
portable

—Held relation-back doctrine not applicable or not support-
able

Partnership

Surety

Board of Education

Property manager

Construction company

Municipality

Substitution of defendant for fictitiously named defendant—
Held relation-back doctrine applicable or supportable

—Held relation-back doctrine not applicable or not
supportable

Research References

The following references may be of related or collateral interest to a
user of this annotation.

West’s KEy NUuMBER DIGEST

Limitation of Actions €121(2), 124, 125, 127(1)
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104 A.L.R.6th 97

Products Liability: Clothes Washing Machines

by

Patricia E. Kelley, ].D

There has been a growing trend of class action litigation
against the manufacturers and sellers of front-loading
washing machines that were alleged to be defectively
designed, including claims that the manufacturers knew of
these defects when the machines were sold and failed to
warn the consumers. Several of these cases have been cer-
tified, including In re Whirlpool Corp. Front-Loading
Washer Products Liability Litigation, 722 F.3d 838, Prod.
Liab. Rep. (CCH) 19191, 86 Fed. R. Serv. 3d 242, 104
A.L.R.6th 611 (6th Cir. 2013), cert. denied, 134 S. Ct. 1277,
188 L. Ed. 2d 298 (2014), a case involving a class of Ohio
consumers pursuant to Fed. R. Civ. P. 23(a), (b)(3), in a
putative class action against the manufacturer of front-
loading washing machines. This annotation collects and
discusses state and federal cases in which courts have
considered the liability of a manufacturer, distributor, or
seller of laundry washing machines for personal injury,
death, or property damage allegedly caused by a defec-
tive, faulty, or otherwise imperfect machine.

In re Whirlpool Corp. Front-Loading Washer Products
Liability Litigation is fully reported at page 611, infra.
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TABLE OF CONTENTS

Research References

Index

Table of Cases, Laws, and Rules

ARTICLE OUTLINE
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98

I. PRELIMINARY MATTERS

Scope
Background and summary

II. LAWSUITS FOR DAMAGES FOR PERSONAL INJU-
RIES RESULTING FROM ALLEGED DEFECTS IN
CLOTHES WASHING MACHINES

A. ACTIONS BASED ON NEGLIGENCE AND/OR
BREACH OF WARRANTY

Injuries caused by an allegedly defective wringer-type wash-
ing machine—Liability established or supportable

—Liability not established or supportable

Injuries caused by an allegedly defective nonwringer-type
washing machine—Liability established or supportable

—Liability not established or supportable

B. ACTIONS BASED ON STRICT LIABILITY

Liability established or supportable
Liability not established or supportable

III. LAWSUITS FOR DAMAGES OTHER THAN PER-
SONAL INJURIES RESULTING FROM ALLEGED
DEFECTS IN CLOTHES WASHING MACHINES

Liability established or supportable
Liability not established or supportable
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IV. PUTATIVE CLASS ACTION LAWSUITS ALLEG-
ING DEFECTS IN CLOTHES WASHING
MACHINES

A. RULING ON CLASS CERTIFICATION

§ 11 Liability class certified
§ 12 Liability class not certified

B. MOTIONS TO DISMISS

§ 13 Motion to dismiss denied
§ 14 Motion to dismiss granted
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Divorce and Separation: Custody Disputes
Concerning Pets

by
Jay M. Zitter, ].D.

A pet is often treated as a member of the family, with all
members lavishing love and affection on their cat or dog.
Unfortunately, when couple decides to end their relation-
ship and cannot agree between themselves who should get
the pet, the courts must get involved in order to resolve
this dispute. The courts have wrestled with the point that
while for most purposes, a dog or cat is in fact considered
to be mere personal property whose ownership should be
determined just like that of the couple’s other assets, the
issues of which spouse primarily took care of the pet or
has better facilities to do so after the divorce would seem
to require the court to undertake a “best interests” analy-
sis similar to child custody. For example, in Travis v. Mur-
ray, 42 Misc. 3d 447, 977 N.Y.S.2d 621, 104 A.L.R.6th 641
(Sup 2013), a divorce proceeding, where the defendant
partner assertedly wrongfully took the couple’s dog at the
time the couple separated, the court ruled that the deci-
sion as to which partner would have custody of the dog
was to be made after a full hearing, with the standard to
be applied being what was best for all concerned. Other
courts have reached varying conclusions as to which
spouse should be awarded custody of a pet, as the follow-
ing annotation illustrates.

Travis v. Murray is fully reported at page 641, infra.
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II. IN GENERAL

§ 4 View that pet custody to be determined without concern for
visitation, joint custody, and the like—Based on property
or equitable distribution considerations

§ 5 —Based on what was best for all concerned, and the like

§ 6 Availability of specific performance of agreement as to owner-
ship

III. PROPRIETY OF PARTICULAR AWARDS

A. OF FULL CUSTODY

To husband—Held appropriate or supportable
—Held not appropriate or not supportable

To wife

To both husband and wife

To parties in other relationships
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§ 12 Modification of agreed-upon visitation
§ 13 Enforceability of periodic possession award
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Discoverability of Communications Between Insurer
and Reinsurer

by

David J. Marchitelli, |.D.

The Federal Rules of Civil Procedure, and similar state
rules, have been interpreted as requiring the production
of reinsurance agreements in cases involving disputes over
the coverage provided by underlying, reinsured policies.
In addition, policyholders and other nonparties to rein-
surance agreements have sought to discover other reinsur-
ance information, including correspondence between
insurers and reinsurers, while insurers and reinsurers
have contended that the information is irrelevant to the is-
sue of whether an insurance policy provided coverage.
Furthermore, insurers and reinsurers have objected to the
production of information that was argued to be confiden-
tial, proprietary, and privileged. In Fireman’s Fund Ins.
Co. v. Great American Ins. Co. of New York, 284 F.R.D.
132, 104 A.L.R.6th 657 (S.D. N.Y. 2012), the court took the
position that insurer-reinsurer communications were rele-
vant and discoverable where an insured claimed that a
defendant-insurer acted in bad faith, the insurer raised an
affirmative defense based on misrepresentation and
nondisclosure, and the insurer filed a counterclaim alleg-
ing fraud on the part of the insured. Moreover, the court
maintained that the insurer-reinsurer relationship is not
inherently one of confidence and privilege, for purposes
of protections afforded by the common interest doctrine,
and held that the doctrine did not apply under the
circumstances. This annotation collects and analyzes the
cases in which courts have determined whether to allow
discovery of reinsurance information by a nonparty to a
reinsurance agreement.

Fireman’s Fund Ins. Co. v. Great American Ins. Co. of
New York is fully reported at page 657, infra.

207



REINSURER COMMUNICATIONS 104 A.L.R.6th
104 A.L.R.6th 207

TABLE OF CONTENTS

Research References
Index
Table of Cases, Laws, and Rules

ARTICLE OUTLINE

LOn OB LR
QO NO —

— O © o

Lon LOn LR O
—_—

§ 12
§13

208

I. INTRODUCTION

Scope
Background and summary
Practice Pointers

II. DISCOVERABILITY OF REINSURANCE
AGREEMENT

Rule allowing or requiring discovery of insurance contracts
held applicable to reinsurance agreements—Generally

—Limited to action for monetary damages

—Exception where burden of production outweighs benefit

Rule allowing or requiring discovery of insurance contracts
held inapplicable to reinsurance agreement

III. DISCOVERY OF COMMUNICATION BETWEEN
INSURER AND REINSURER

A. RELEVANCE TO INTERPRETATION OF UN-
DERLYING INSURANCE POLICY

1. Found Irrelevant to Determination of
Coverage

Generally

Insurer’s duty to defend or cover attorney’s fees

Despite allegation of missing policy

Absent determination that underlying policy was ambiguous

2. Found Relevant to Determination of
Coverage

Generally
Reconstruction of missing policy
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§ 14 Interpretation of ambiguous insurance policy
§ 15 Alleged involvement of reinsurer in coverage determination

B. RELEVANCE TO CLAIM OR DEFENSE OF
PARTY TO LITIGATION

1. Claim of Nonparty to Reinsurance Agreement
Against Insurer

§ 16 Bad faith—Discovery permitted
§ 17 —Discovery denied
§ 18 Alleged violation of trade legislation

2. Claim or Affirmative Defense of Insurer

§ 19 Discovery permissible to rebut defense—Generally

§ 20 —Untimely or insufficient notice

§ 21 —Insured’s misrepresentation of, or failure to disclose, risk
§ 22 —Rescission or reformation of underlying insurance contract

IV. PRIVILEGE AND CONFIDENTIALITY

§ 23 Attorney client and work product privileges—Privilege held
applicable

§ 24 —Privilege held inapplicable

§ 25 Confidential and proprietary information—Generally

§ 26 —Effect of failure to implement protective measures

§ 27 Waiver of privilege—Privilege not waived

§ 28 —Privilege waived—Disclosure inconsistent with maintaining
privacy

§ 29 — —Common interest doctrine inapplicable

§ 30 Lack of standing to assert privilege

V. OTHER MATTERS

§ 31 Overbroad discovery request

§ 32 Untimely discovery request

§ 33 Effect of failure to specify reason for withholding production

§ 34 Effect of release of reinsurance information pursuant to
agreement

§ 35 Cumulative discovery request
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Construction and Application of Restatement
Second, Contracts § 261: Discharge by Supervening
Impracticability

by

Deborah F. Buckman, J.D.

Restatement Second, Contracts § 261 states the common
law contract doctrine of impossibility of performance, now
more broadly termed “discharge by supervening impracti-
cability”: “Where, after a contract is made, a party’s per-
formance is made impracticable without his fault by the
occurrence of an event the non-occurrence of which was a
basic assumption on which the contract was made, his duty
to render that performance is discharged, unless the
language or the circumstances indicate the contrary.” This
annotation will collect and discuss the large body of case
law interpreting this rule and determining whether partic-
ular supervening events indeed created such impracticabil-
ity that performance should be excused. In Great Lakes
Gas Transmission Ltd. Partnership v. Essar Steel Minne-
sota, LLC, 871 F. Supp. 2d 843, 104 A.L.R.6th 675 (D. Minn.
2012), for example, the court held that a purchaser of nat-
ural gas was not excused from paying for the transporta-
tion of the gas by the doctrine of commercial impracticabil-
ity based on its inability to obtain financing for a plant due
to the global financial crisis.

Great Lakes Gas Transmission Ltd. Partnership v. Essar
Steel Minnesota, LLC is fully reported at page 675, infra.
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I. PRELIMINARY MATTERS

Scope
Background and summary

II. CONTRACTUAL DUTY DISCHARGED BY
IMPRACTICABILITY

Nonoccurrence of supervening event was basic assumption
of contract

Impracticability based on exorbitant cost or unreasonable
difficulty

Performance rendered impracticable by impossible situation

Performance rendered impracticable by death of person nec-
essary for performance

Performance rendered impracticable by other party’s conduct

Performance rendered impracticable by governmental ac-
tion, law, or regulation

Performance rendered impracticable by court order or pro-
ceedings

III. CONTRACTUAL DUTY NOT DISCHARGED BY
IMPRACTICABILITY

Where supervening event was foreseeable

Where risk was assumed or contract anticipated supervening
event

Nonoccurrence of event was not basic assumption of contract

Performance not excused by financial crisis or hardship

Performance not excused by extreme difficulty

Objective impracticability not established

Supervening event did not create impracticability

Where defendant’s own actions caused or contributed to
impracticability

Performance not rendered impracticable by governmental
action, law, regulation, or court order
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§ 19 Contract already performed or no further performance re-
quired

§ 20 Liability for negligence depends on contractual assignment
of risk

§ 21 Summary judgment precluded where questions remaining as
to impracticability
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Action for Damages for Attempted Wrongful
Foreclosure

by
Dale Joseph Gilsinger, J.D.

When a borrower asserts a claim for damages resulting
from a foreclosing party’s alleged wrongful conduct where
the foreclosure process has not culminated in the sale of
the borrower’s property, such a presale claim is referred
to as an action for “attempted” wrongful foreclosure. This
action has been recognized in a minority of jurisdictions.
In those jurisdictions, courts have examined whether a
plaintiff borrower has alleged or proved facts legally suf-
ficient to maintain or prevail upon such an action. For
example, in Fenello v. Bank of America, N.A., 926 F. Supp.
2d 1342, 104 A.L.R.6th 701 (N.D. Ga. 2013), aff'd on other
grounds, 577 Fed. Appx. 899 (11th Cir. 2014) (applying
Georgia law), it was held that the borrowers could not
state an actionable claim for attempted wrongful foreclo-
sure because they had failed to allege that statements
published by the foreclosing party were untrue or
derogatory. This annotation collects state and federal deci-
sions in which the courts have considered or discussed an
action for damages for attempted wrongful foreclosure.

Fenello v. Bank of America is fully reported at page 701,
infra.
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I. PRELIMINARY MATTERS

Scope
Background and summary
Practice pointers

II. RECOGNITION OF CAUSE OF ACTION

Action recognized
Action not recognized

III. FACTS NECESSARY TO MAINTAIN ACTION

A. WHERE BORROWER MUST SHOW PUBLICA-
TION OF UNTRUE AND DEROGATORY
STATEMENT

Held that borrower alleged or proved sufficient facts
Held that borrower failed to allege or prove sufficient facts
B. WHERE BORROWER MUST SHOW VIOLA-
TION OF FORECLOSURE STATUTE
Held that borrower alleged or proved sufficient facts
Held that borrower failed to allege or prove sufficient facts
C. WHERE ELEMENTS OF CAUSE OF ACTION
NOT WELL-DEFINED
Whether particular facts sufficient to state claim

IV. DAMAGES

Mental harm damages
Punitive damages
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V. PROCEDURAL MATTERS

§ 13 Statute of limitations
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judicial foreclosure, 4 A.L.R.5th 693

Mortgage foreclosure forbearance statutes—modern status, 83 A.L.R.4th
243

Right of trustee of land having interest therein to purchase on his own
behalf in association with foreclosure by third-party lienor, in absence
of express trust provision, 30 A.L.R.4th 732

Failure to keep up insurance as justifying foreclosure under acceleration
provision in mortgage or deed of trust, 69 A.L.R.3d 774

Mortgagor’s interference with property subject to order of foreclosure and
sale as contempt of court, 54 A.L.R.3d 1242
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Application of Equal Protection Principle
Recognized in Bush v. Gore, 531 U.S. 98, 121 S. Ct.
525, 148 L. Ed. 2d 388 (2000), to Elections Cases

by
Jay M. Zitter, ].D.

One of the most dramatic outcomes of a presidential cam-
paign in American history involved the 2000 contest be-
tween George W. Bush and Al Gore, in which Florida’s
results, which were not finalized for over a month after
Election Day, were decisive. Florida’s Election Day results
gave an extremely small margin to Bush, and this margin
was even smaller after a recount. Legal challenges sought
additional recounts. A Florida Supreme Court-ordered
continuation of a partial recount in certain counties was
overturned by the United States Supreme Court in Bush
v. Gore, 531 U.S. 98, 121 S. Ct. 525, 148 L. Ed. 2d 388
(2000), in part because the varying standards between
counties as to how to determine votes constituted an equal
protection problem. While the Court specifically limited
the precedential value of'its holding, saying that “consider-
ation is limited to the present circumstances,” neverthe-
less, other courts have attempted to apply the Bush v. Gore
Equal Protection standard to election controversies. For
example, where a consent decree provided a remedy for a
state statute’s rejection of all wrong-precinct ballots only
for voters who used the last four digits of their Social Se-
curity number for identification to cast their provisional
ballots, but where a provisional voter using any other form
of identification received no such reprieve, the court held
in Northeast Ohio Coalition for Homeless v. Husted, 696
F.3d 580, 104 A.L.R.6th 717 (6th Cir. 2012), that the consent
decree likely violated the Equal Protection principle
recognized in Bush v. Gore. Other case law has reached
varying conclusions in applying the Bush v. Gore Equal
Protection standard as the following annotation illustrates.

Northeast Ohio Coalition for Homeless v. Husted is fully
reported at page 717, infra.
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I. PRELIMINARY MATTERS

Scope
Background and summary
Practice pointers

II. PARTICULAR PROCEDURES AS ALLEGEDLY
VIOLATING CONSTITUTIONAL GUARANTEE

A. INVOLVING VOTER IDENTIFICATION AND
ELIGIBILITY

Petition signatures

Determining validity of provisional ballots—Violation of
equal protection established or supportable

—Violation of equal protection not established or not sup-
portable

Election board’s challenges to voters—Review distinctions
based on party affiliation

—Requiring voters to publicly state how they would have
voted

Absentee voting standards

Purging voters from lists

B. VOTING AND TABULATING METHODS

1. Specific Technology or Methodology

Punch card ballots—Violation of equal protection established
or supportable

—Violation of equal protection not established or not sup-
portable

Touch screen and similar computer voting

Write-in or hand-tallied vote

Paper ballots
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§ 16 Instant runoff voting
2. Other Claims

§ 17 Allocating inadequate amounts of voting machines, inade-
quate training of poll workers, and the like

C. OTHER ELECTION ISSUES

§ 18 Redistricting plans

§ 19 Recount of one precinct

§ 20 Candidate filing requirements

§ 21 Signature matching requirements
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