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§ 3:33 —Municipal corporation, from property owner or
occupier
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§ 3:36 Effect of an immunity; obtaining indemnity from
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to protect persons in custody
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done under employer’s negligently given orders or
instructions involving dangerous work
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§ 4:29 Employer’s negligence in exercising retained control
over work

§ 4:30 Failure of property possessor to prevent activities and
conditions dangerous to those outside premises

§ 4:31 Failure properly to supervise equipment and methods
of contractors or concessionaires engaging in
dangerous activities on property open to public

c. Vicarious Liability of Employer

§ 4:32 Generally; nondelegable duties
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§ 4:36 Lessor’s contractor negligently making required
repairs
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§ 8:23.40 Physical impact

4. MEDICAL AND OTHER HEALTH CARE
PROVIDER EXPENSES

§ 8:24 Generally
§ 8:25 Future medicals

5. LOST TO TRIAL TIME, TIME OR EARNINGS;
LOSS, IMPAIRMENT OR DIMINUTION OF
FUTURE EARNING CAPACITY

§ 8:26 Generally; Lost past and to time-of-trial, time or
earnings

§ 8:27 Loss, impairment, or diminution of future earning
capacity

6. DAMAGE, DEPRIVATION, LOSS, OR
DESTRUCTION OF PROPERTY

a. Personal Property

§ 8:28 Generally
§ 8:29 Cost of repairs or restoration
§ 8:30 Loss or deprivation of use
§ 8:31 Property having no market value; household goods;

wearing apparel
§ 8:32 Property converted or wrongfully detained
§ 8:33 Animals

§ 8:34 Intangibles; choses in action; negotiable instruments
and documents; corporate stock

§ 8:35 Businesses; lost profits

b. Real Property

§ 8:36 Generally

§ 8:37 Loss of lateral or subjacent support
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§ 8:38 Crops; trees
§ 8:39 Minerals; earth, sand, and gravel
§ 8:40 Waters

7. EXCESSIVENESS OR INADEQUACY

§ 8:41 Generally; tests; procedures of trial and appellate
court review

§ 8:42 Excessiveness

§ 8:43 Court awards

§ 8:44 Adequacy or inadequacy
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C. PUNITIVE DAMAGES

1. GENERAL ISSUES

§ 8:45 Introduction; history

§ 8:46 Basis and purposes for awarding punitive damages

§ 8:47 Conduct justifying punitive damages

§ 8:48 Constitutional issues

2. ENTITIES AND PERSONS WHO MAY RECOVER
OR BE LIABLE FOR PUNITIVE DAMAGES

§ 8:49 Who may recover punitive damages—General

§ 8:50 Recovery in equitable actions

§ 8:51 Who may be liable for punitive damages

3. VICARIOUS LIABILITY, SUCCESSOR
LIABILITY, AND INSURABILITY

§ 8:52 Generally: vicarious liability for punitive damages

§ 8:53 Liability of successor corporations

§ 8:54 Insurability of punitive damages

4. COMPARATIVE FAULT, SETTLEMENT, AND
APPORTIONMENT

§ 8:55 Role of comparative fault

§ 8:56 Effects of settlement on liability, contribution, and
setoff

§ 8:57 Multiple defendants and apportionment
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5. PROCEDURAL MATTERS AND JUDICIAL
REVIEW

§ 8:58 Role of the jury
§ 8:59 Judicial review of awards for excessiveness
§ 8:60 Necessity of compensatory damages or actual harm
§ 8:61 Role of evidence of wealth
§ 8:62 Discovery of evidence of wealth
§ 8:63 Standard of proof as to defendant’s conduct
§ 8:64 Taxation and bankruptcy

PART II. NEGLIGENCE,
APPLICATIONS, AND RELATED
TORTS

CHAPTER 9. NEGLIGENCE

A. GENERAL OBSERVATIONS

§ 9:1 Generally; importance in tort law; definitions;
procedural aspects; function of court and jury; burden
of proof; presumptions; and res ipsa loquitur

§ 9:2 History
§ 9:3 Elements of the cause of action or claim; duty
§ 9:4 Standard; risk factors; custom
§ 9:5 —The “reasonable person”
§ 9:6 Conduct; acting or failing to act—Misfeasance or

nonfeasance
§ 9:7 Standard of care required of minors

B. EFFECT OF VIOLATION OF STATUTE,
ORDINANCE, OR REGULATION

§ 9:8 Generally; basic rules as to violation as negligence per
se or as evidence of negligence

§ 9:9 When legislative or regulatory standard of conduct will
be adopted; purpose of statute, ordinance, or
administrative regulation to impose liability

§ 9:10 —Effect of provision for penalty
§ 9:11 When standard of conduct defined by legislation or

regulation will not be adopted; when purpose is not to
impose civil liability

§ 9:12 Excused violations; justification
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§ 9:13 Effect of compliance with statute, ordinance, or
regulation

C. VARIOUS DUTIES OWED AND/OR
UNDERTAKEN AND SERVICES RENDERED—
GRATUITOUSLY OR OTHERWISE

§ 9:14 Generally
§ 9:15 Duty to inspect; effect of inspection made
§ 9:16 Duty to maintain
§ 9:17 Duty to warn; effect of warning
§ 9:18 Duty to investigate; negligent investigation
§ 9:19 Duty to prevent criminal acts of third persons; liability

to victim harmed by criminal acts of third persons
§ 9:20 —Liability of persons in special relationship owing

duty to protect against criminal misconduct; public
agencies or bodies

§ 9:21 Duty to supervise; negligent supervision
§ 9:22 Services furnished gratuitously or otherwise;

volunteers
§ 9:23 Rescue doctrine and situations

D. PRECONCEPTION TORTS AND PRENATAL
INJURIES; WRONGFUL BIRTH AND LIFE

§ 9:24 Generally
§ 9:25 Preconception torts
§ 9:26 Prenatal injuries
§ 9:27 Wrongful birth
§ 9:28 Wrongful life

E. PERSONS ENGAGED IN TRADITIONAL PUBLIC
CALLINGS TO GIVE SERVICE; CARRIERS,
BAILMENTS, WAREHOUSEMEN, AND
INNKEEPERS

1. CARRIERS

§ 9:29 Generally; who are
§ 9:30 Duty and liability as to passengers; degree of care
§ 9:31 Duty and liability as to baggage and as to goods,

freight, or cargo

2. BAILMENTS

§ 9:32 Generally; bailees
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§ 9:33 Warehousemen

3. INNKEEPERS—HOTELS, MOTELS, AND THE
LIKE

§ 9:34 Generally; personal injuries
§ 9:35 Loss, etc., of guests’ property; effect of statutes

F. VEHICULAR AND BOATING ACCIDENTS

§ 9:36 Generally; automobiles
§ 9:37 Trucks; tractor-trailers; bulldozers, backhoes, and

other heavy equipment; emergency vehicles—Police,
fire, ambulances, etc

§ 9:38 Snowmobiles
§ 9:39 Motorcycles; bicycles
§ 9:40 Railroads
§ 9:41 Boats

G. SPORTS, AMUSEMENTS, AND EXHIBITIONS

1. IN GENERAL

§ 9:42 Generally

2. SPORTS EVENTS; ATHLETIC GAMES AND
CONTESTS

a. Injury to Participants

§ 9:43 Generally
§ 9:44 Golf
§ 9:45 Bowling alleys and pool and billiard rooms
§ 9:46 Roller and ice skating rinks
§ 9:47 Swimming and diving; beaches, bathing places, or

resorts or pools; water-skiing and other water sports
§ 9:48 Winter sports; skiing, tobogganing, or bobsledding; ski

resorts, slopes; ski lifts
§ 9:49 Summer camps

b. Injury to Spectators

§ 9:50 Generally
§ 9:51 Theaters
§ 9:52 —Semidark theaters and approaches
§ 9:53 —Drive-in theaters
§ 9:54 Circuses; carnivals
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§ 9:55 Domestic animal shows
§ 9:56 Wild animal exhibitions
§ 9:57 Fairgrounds
§ 9:58 Shooting gallery or range
§ 9:59 Racing shows; soapbox derbies
§ 9:60 Indoor sports arena; hockey; basketball; wrestling, etc
§ 9:61 Baseball parks

3. OTHER AMUSEMENTS; CIRCUSES AND
CARNIVALS; AMUSEMENT RIDES

§ 9:62 Generally
§ 9:63 Duty to inspect and warn of dangers or defects
§ 9:64 Duty regarding constructing, maintaining, and

managing premises
§ 9:65 Circuses and carnivals
§ 9:66 Amusement rides and devices
§ 9:67 Damage to patron’s property

4. MISCELLANEOUS NEGLIGENCE SITUATIONS

§ 9:68 Generally; economic loss
§ 9:69 Banks and other financial institutions
§ 9:70 —Liability of financial lending institutions for

construction defects
§ 9:71 Insurance companies

H. DANGEROUS INSTRUMENTALITIES

§ 9:72 Generally
§ 9:73 Electricity
§ 9:74 —Wrongful termination or interruption of service
§ 9:75 Telephone companies
§ 9:76 Gas; gas companies
§ 9:77 Fires
§ 9:78 Fireworks
§ 9:79 Explosives and explosions
§ 9:80 Steam
§ 9:81 Weapons; firearms

I. INTOXICATING LIQUORS

§ 9:82 In general
§ 9:83 Civil liability for selling or furnishing; common-law

principles
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§ 9:84 Sale to minors
§ 9:85 Social host liability
§ 9:86 Liability for violation of law other than dram shop act
§ 9:87 Liability under dram shop, or civil liability, acts

J. EMPLOYERS’ LIABILITY

1. IN GENERAL

§ 9:88 Generally

§ 9:89 Employment of minors; statutory prohibitions

§ 9:90 Defenses; contributory negligence or comparative fault;
assumption of risk; fellow-servant doctrine

§ 9:91 Liability of coemployees for acts; employer’s liability

§ 9:92 Employers’ liability acts; generally; state statutes

2. FEDERAL EMPLOYERS’ LIABILITY ACT;
SAFETY APPLIANCE ACTS; BOILER
INSPECTION ACT

§ 9:93 FELA generally; common-law defenses and abolition;
effect of state law practice and procedural rules

§ 9:94 Employers to whom Act applies

§ 9:95 Persons entitled to recover under Act

§ 9:96 Accidents and injuries within Act

§ 9:97 Grounds of recovery under Act; negligence

§ 9:98 Safety Appliance Acts and related acts

§ 9:99 Boiler Inspection Act

3. INJURIES TO SEAMEN—VESSEL CREW
MEMBERS

§ 9:100 Generally; Jones Act

§ 9:101 Warranty of seaworthiness
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CHAPTER 10. WANTON AND WILLFUL
MISCONDUCT; GROSS NEGLIGENCE

A. WILLFUL, WANTON, OR RECKLESS CONDUCT

§ 10:1 Generally
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§ 10:2 —Definition—“Willful”
§ 10:3 — —“Willful and wanton”
§ 10:4 — — —Willful or wanton “negligence”
§ 10:5 —Distinctions—Between willfulness and wantonness
§ 10:6 — —Between willful, wanton, or reckless conduct and

negligence
§ 10:7 — — —Ordinary and gross negligence
§ 10:8 —Willful, wanton, or reckless conduct as question of

fact for jury
§ 10:9 Wanton misconduct
§ 10:10 —Distinctions—Between wantonness and negligence
§ 10:11 Reckless conduct
§ 10:12 —Reckless disregard of safety
§ 10:13 Applications of principles
§ 10:14 Practice considerations

B. GROSS NEGLIGENCE

§ 10:15 Generally
§ 10:16 —Objective and subjective components
§ 10:17 —Distinctions—Between ordinary and gross

negligence and willful, wanton, and reckless conduct
§ 10:18 —Grossly negligent conduct as question of fact for

jury
§ 10:19 Gross negligence as distinct wrong
§ 10:20 Practice considerations

CHAPTER 11. CAUSATION

A. PROXIMATE CAUSE

1. IN GENERAL

§ 11:1 History and development of principles; confused state
of case authorities

§ 11:2 “Substantial factor” and “but for” tests
§ 11:3 “Foreseeability”
§ 11:4 Natural and probable consequences
§ 11:5 Concurrent causes
§ 11:6 Cause in fact
§ 11:7 Unforeseeable consequences; unforeseeable plaintiffs;

the Palsgraf case; The Wagon Mound case
§ 11:8 Questions of fact and law

2. SUPERSEDING CAUSE; INTERVENING FORCE

§ 11:9 Generally
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§ 11:10 Intervening force risked by actor’s conduct
§ 11:11 Intervening force causing same harm as that risked

by actor’s conduct
§ 11:12 Normal intervening force
§ 11:13 Acts done under impulse of emotion
§ 11:14 Acts of protection from danger threatened by actor’s

negligence
§ 11:15 Acts necessary to exercise of privileges tortiously

impeded
§ 11:16 Negligence of intervening acts
§ 11:17 Intentionally tortious or criminal acts done under

opportunity afforded by actor’s negligence
§ 11:18 Tortious or criminal acts the probability of which

makes actor’s conduct negligent
§ 11:19 Harm increased or accelerated by extraordinary force

of nature
§ 11:20 Extraordinary force of nature intervening to bring

about harm different from that threatened by actor’s
negligence

§ 11:21 Third person’s failure to prevent harm

3. APPLICATION OF PRINCIPLES

§ 11:22 Generally; negligence; strict liability; particular
events

§ 11:23 Intentional injuries
§ 11:24 Willful and unlawful acts

B. MEDICAL CAUSATION: PRECIPITATION,
ENHANCEMENT, OR AGGRAVATION OF
INJURIES

1. IN GENERAL

§ 11:25 Generally
§ 11:26 Medical etiology vs. legal causation
§ 11:27 Diseases
§ 11:28 Injuries incurred by trauma, “swine flu” cases
§ 11:29 Medicines, drugs, and substances consumed
§ 11:30 Other toxic substances; commercial poisons and the

like

2. PRECIPITATION, ENHANCEMENT, OR
AGGRAVATION OF INJURIES

§ 11:31 Generally
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§ 11:32 Negligent actor’s liability for harm sustained by
subsequent accident

§ 11:33 Other “second injury” cases; subsequent negligent
medical treatment

CHAPTER 12. CONTRIBUTORY
NEGLIGENCE; ASSUMPTION OF RISK;
LAST CLEAR CHANCE

A. CONTRIBUTORY NEGLIGENCE: IN GENERAL

§ 12:1 Generally
§ 12:2 Origin and historical development of doctrine
§ 12:3 Essence of doctrine
§ 12:4 Reasons and justifications for doctrine
§ 12:5 Modification and abrogation of doctrine
§ 12:6 Contributory negligence as a question of fact or law
§ 12:7 Burden of pleading and proof

B. DEFENSE OF CONTRIBUTORY NEGLIGENCE;
CONDUCT OF PARTIES

1. EFFECT OF DEFENDANT’S CONDUCT

§ 12:8 Generally
§ 12:9 Intentional injury by defendant
§ 12:10 Defendant’s willful, wanton, or reckless conduct
§ 12:11 Defendant’s great or gross negligence
§ 12:12 Violation of statute or regulation by defendant
§ 12:13 Violation by defendant of statute or regulation—

Statutes intended to protect minors

2. EFFECT OF PLAINTIFF’S CONDUCT

§ 12:14 Plaintiff’s willful or wanton conduct
§ 12:15 Violation of statute or regulation by plaintiff

§ 12:16 Plaintiff’s contributory negligence not connected to
injury suffered

C. NATURE AND ELEMENTS OF CONTRIBUTORY
NEGLIGENCE

1. IN GENERAL

§ 12:17 Generally
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§ 12:18 Comparison of contributory negligence with
negligence

§ 12:19 Plaintiff’s negligence after injury: distinction between
contributory negligence and doctrine of avoidable
consequences

§ 12:20 —Doctrine of avoidable consequences and nonuse of
seat belts

§ 12:21 Imputed contributory negligence

2. TYPES OF CONTRIBUTORY NEGLIGENCE

§ 12:22 Generally
§ 12:23 First type: intentional but unreasonable exposure to

known danger
§ 12:24 —Knowledge and appreciation of danger as element
§ 12:25 Second type: failure to appreciate discoverable risk;

inattention and forgetfulness
§ 12:26 —Excuses under diversion or distraction rule

D. PLAINTIFF’S CAPACITY AS AFFECTING
STANDARD OF CONDUCT

§ 12:27 Generally
§ 12:28 Physical disability
§ 12:29 Incompetency, mental deficiency, and insanity
§ 12:30 Infancy

E. PARTICULAR CONDUCT AS CONTRIBUTORY
NEGLIGENCE

§ 12:31 Generally
§ 12:32 Plaintiff’s conduct in motor vehicle cases
§ 12:33 —Plaintiff’s failure to wear seat belt or motorcycle

helmet
§ 12:34 —Negligence of guest or occupant
§ 12:35 Exposure to harm under choice of path doctrine

§ 12:36 Exposure to danger during rescue effort

§ 12:37 —Elements and requirements of doctrine

§ 12:38 —Liability of rescued person to rescuer

F. DOCTRINE OF LAST CLEAR CHANCE

§ 12:39 Generally

§ 12:40 The rationale of last clear chance doctrine

§ 12:41 Elements and conditions of doctrine
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§ 12:42 Application of doctrine: classification of cases

§ 12:43 —Helpless plaintiff

§ 12:44 —Inattentive plaintiff

§ 12:45 Humanitarian doctrine

G. ASSUMPTION OF RISK

1. IN GENERAL

§ 12:46 Generally

§ 12:47 Concepts subsumed under term

§ 12:48 Express agreement

§ 12:49 Implied acceptance of risk

§ 12:50 Relation of assumption of risk to contributory
negligence

§ 12:51 Disapproval or abolition of defense

2. ELEMENTS OF DEFENSE

§ 12:52 Generally

§ 12:53 Knowledge and appreciation of risk

§ 12:54 Voluntary assumption

3. ACTIONS IN WHICH DEFENSE IS AVAILABLE

§ 12:55 Generally

§ 12:56 In actions based on violation of statute by defendant

§ 12:57 In actions based on reckless or grossly negligent
conduct of defendant

4. APPLICATION OF DEFENSE IN PARTICULAR
SITUATIONS

§ 12:58 Generally; use of motor vehicles

§ 12:59 Participation in sports or games

§ 12:60 Use of amusement rides or devices

§ 12:61 Attending sport events and exhibitions as spectator

H. PROXIMATE CAUSE

§ 12:62 Generally

§ 12:63 Plaintiff’s negligence as remote cause

§ 12:64 Tests of proximate cause
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CHAPTER 13. COMPARATIVE FAULT

A. IN GENERAL

§ 13:1 Generally
§ 13:2 Comparative fault and contributory negligence

doctrines
§ 13:3 Development of comparative fault principles
§ 13:4 Adoption of comparative fault by legislative action
§ 13:5 Adoption of comparative fault by judicial decision
§ 13:6 Validity of comparative fault statutes

B. TYPES OF COMPARATIVE FAULT SYSTEMS

§ 13:7 Generally
§ 13:8 The “pure” comparative fault rule
§ 13:9 The “modified” comparative fault systems: the “equal

to or greater than” rule
§ 13:10 —The “not greater than” rule
§ 13:11 The “slight-gross” system
§ 13:12 “Remote contributory negligence” rule in Tennessee
§ 13:13 The Uniform Comparative Fault Act

C. RETROSPECTIVE APPLICATION

1. STATUTORY ADOPTION OF DOCTRINE

§ 13:14 Generally
§ 13:15 Where statute expressly prohibits retrospective

application
§ 13:16 Where statute provides for retrospective application
§ 13:17 Where statute is silent as to retrospective application
§ 13:18 Constitutionality of retroactive legislative change

2. JUDICIAL ADOPTION OF DOCTRINE

§ 13:19 Actions tried prior to adopting decision
§ 13:20 Actions tried after adopting doctrine

D. EFFECT ON OTHER DOCTRINES AND
PRINCIPLES

1. IN GENERAL

§ 13:21 Generally
§ 13:22 Strict liability
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§ 13:23 Proximate cause
§ 13:24 Intentional conduct
§ 13:25 Willful, wanton, or reckless conduct
§ 13:26 Gross negligence
§ 13:27 Negligence per se
§ 13:28 Violation of statute or regulation: by defendant
§ 13:29 —Plaintiff’s violation of safety statute
§ 13:30 Vicarious liability
§ 13:31 Immunity
§ 13:32 Punitive damages for intentional tort or aggravated

negligence
§ 13:33 Mitigation of damages
§ 13:34 Plaintiff’s capacity: infancy
§ 13:35 —Mental infirmity
§ 13:36 Doctrine of last clear chance
§ 13:37 Doctrine of res ipsa loquitur
§ 13:38 Sudden emergency doctrine

2. EFFECT OF COMPARATIVE FAULT ON
ASSUMPTION OF RISK

§ 13:39 Generally
§ 13:40 Statutory abolition of implied assumption of risk

§ 13:41 Judicial abolition of implied assumption of risk after
enactment of comparative fault statute

§ 13:42 Judicial abolition of implied assumption of risk after
judicial adoption of comparative fault

§ 13:43 Abolition of implied assumption of risk prior to
adopting comparative fault

§ 13:44 Retention of assumption of risk after adoption of
comparative fault

§ 13:45 Express assumption of risk

E. COMPARATIVE NEGLIGENCE STATUTORY
TABLE

§ 13:46 Comparative fault statutes

CHAPTER 14. PREMISES LIABILITY

A. IN GENERAL

§ 14:1 Generally

§ 14:2 Owner, occupier, or other persons liable
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B. STATUS OF INJURED PERSON; STATUTES
AFFECTING LIABILITY OR IMMUNITY

§ 14:3 Generally
§ 14:4 Louisiana law
§ 14:5 “Recreation” or “recreational use” statutes

C. INVITEES

1. IN GENERAL

§ 14:6 Generally; duty of premises occupant
§ 14:7 Determining who is invitee; definitions and tests
§ 14:8 Persons engaged in particular activities
§ 14:9 Persons on particular premises
§ 14:10 Contributory negligence or comparative fault

2. SPECIAL CIRCUMSTANCES

§ 14:11 Shipowner and longshoreman or other shore worker
§ 14:12 Property occupier and independent general contractor

and employees or subcontractor and employees
§ 14:13 —Statutes governing liability

3. STORES, SHOPS, BANKS, BUSINESS AND
PROFESSIONAL OFFICES, AND THE LIKE

§ 14:14 Generally “slip-and-fall” situations
§ 14:15 Floors and flooring; rugs and carpets; doormats
§ 14:16 Piled, stored, or displayed merchandise
§ 14:17 Aisles

§ 14:18 Projecting objects; obstacles

§ 14:19 Carts; strollers; seats or chairs

§ 14:20 Animals; insects

§ 14:21 Debris, litter, or foreign substance on floor

§ 14:22 —Slipping on spilled liquid or semiliquid substance

§ 14:23 —In grocery store, supermarket, or self-service
establishment

§ 14:24 —In other store, shop, office, or place of business

§ 14:25 —Contributory negligence or comparative fault;
assumption of risk

§ 14:26 Casual water or precipitation; tracked-in water, snow,
mud, or the like

§ 14:27 —Contributory or comparative negligence;
assumption of risk
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§ 14:28 Floor deliberately made wet, hence slippery, from
washing or cleaning

§ 14:29 Floor made slippery by waxing or oiling
§ 14:30 Steps or stairway
§ 14:31 —Obstacle on steps
§ 14:32 —Litter or debris on steps
§ 14:33 —Steps made slippery by washing, cleaning, waxing,

or oiling
§ 14:34 —Steps made slippery by tracked-in or spilled water,

oil, mud, snow, and the like
§ 14:35 Open stairway; trapdoor or similar floor-level opening
§ 14:36 Step-down; platforms; other one-step change in floor

level
§ 14:37 Ramp or inclined floor
§ 14:38 Doors; entranceways; exits
§ 14:39 —Glass doors, panels, or walls
§ 14:40 —Swinging doors
§ 14:41 —Revolving doors
§ 14:42 —Electrically operated doors
§ 14:43 —Overhead doors
§ 14:44 —Use of wrong doorway
§ 14:45 Elevator accidents
§ 14:46 —Shaft accidents
§ 14:47 Escalator accidents

Volume 4

4. SHOPPING CENTERS AND COMMON OUTSIDE
AREAS

§ 14:48 Shopping centers
§ 14:49 Exterior walkways, ramps, passageways, and the like
§ 14:50 Parking lots

5. PRIVATE AND ABUTTING OWNERS AND
OCCUPIERS

§ 14:51 Generally; private approaches and ways
§ 14:52 Lawns, yards, and other open areas
§ 14:53 Wells and cesspools
§ 14:54 Retaining and foundation walls

§ 14:55 Ingress and egress; fences and gates

§ 14:56 Improper lighting
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§ 14:57 Windows
§ 14:58 Roofs and chimneys
§ 14:59 Walks; sidewalks
§ 14:60 Snow and ice
§ 14:61 —On nonresidential premises
§ 14:62 —On residential premises
§ 14:63 Defenses; contributory negligence or comparative

fault; assumption of risk; snow and ice situations
§ 14:64 Trees

D. LICENSEES

§ 14:65 Generally
§ 14:66 Duty owed; specific situations
§ 14:67 The “firefighter’s rule”; police and other public officers

and employees
§ 14:68 Social guests
§ 14:69 —Children social guests

E. TRESPASSERS

1. ADULTS

§ 14:70 Generally; definitions
§ 14:71 Duty of land possessor to trespasser, and liability
§ 14:72 —Specific applications

2. CHILDREN

§ 14:73 Generally; the “special rule”; the “attractive nuisance”
doctrine; the “playground doctrine”; Restatement
Second, Torts § 339

§ 14:74 Conditions, situations, apparatus, equipment, and
appliances to which “special rule” may or may not
apply

§ 14:75 Age, mentality, and experience of child as affecting
doctrines

F. LANDLORD AND TENANT; LESSOR AND
LESSEE

§ 14:76 Duties and liabilities of landlord to tenant as to
condition, use, repair, and improvement of demised
premises; theories of liability

§ 14:77 Exceptions to common-law rule of landlord
nonliability
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§ 14:78 Duty to make (or pay for) repairs or improvements
§ 14:79 Premises, or part thereof, maintained for common use

of tenants
§ 14:80 Situations, conditions, and defects
§ 14:81 Persons covered and protected
§ 14:82 Persons liable
§ 14:83 Liability of tenants or lessees

CHAPTER 15. PROFESSIONAL
NEGLIGENCE; MALPRACTICE

A. IN GENERAL

§ 15:1 Generally; undertaking in profession or in trade,
calling, occupation, or business

B. THE HEALING ARTS

1. IN GENERAL; STATUTORY REGULATION

§ 15:2 Generally
§ 15:3 “Good Samaritan” legislation
§ 15:4 Constitutionality of medical and health care

malpractice legislation
§ 15:5 Enforcement in federal court diversity jurisdiction

cases
§ 15:6 Construction of malpractice legislation
§ 15:7 Retrospective or prospective operation of legislation
§ 15:7.10 Preemption concerning medical claims
§ 15:8 Notice-of-claim provisions
§ 15:9 Pretrial, screening, or mediation panels; arbitration

2. HEALTH CARE PRACTICE AND
PRACTITIONERS

a. Negligence

§ 15:10 General principles
§ 15:11 Admissibility of evidence; competency of witnesses
§ 15:12 Necessity of expert evidence or testimony
§ 15:13 Necessity of physician-patient relationship
§ 15:14 Causation

§ 15:15 Defenses

§ 15:16 —Comparative fault or contributory negligence;
assumption of risk
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§ 15:17 Vicarious liability of physicians and surgeons;
“captain of the ship” doctrine

b. The Standard of Care and the Locality Rule

§ 15:18 Generally
§ 15:19 General practitioners; nonspecialists
§ 15:20 Specialists

c. Types of Injuries

§ 15:21 Generally; miscellaneous
§ 15:22 Abandonment; lack of diligence in attending

patient
§ 15:23 Diagnosis
§ 15:24 Treatment; acts or omissions constituting

professional negligence or malpractice
§ 15:25 —Medicines or drugs administered; allergy or

unusual susceptibility
§ 15:26 —Obstetrics and child birth; gynecology; birth

control and contraception; sterilization
§ 15:26.10 Breach of confidentiality

d. Types of Practitioners

1. Physicians

§ 15:27 Generally; general practitioners; miscellaneous
§ 15:28 Gastroenterologists; internists; pediatricians

2. Surgeons

§ 15:29 Generally; miscellaneous
§ 15:30 Orthopedists
§ 15:31 Plastic and cosmetic surgeons
§ 15:32 —Plaster cast application
§ 15:33 Neurosurgeons
§ 15:34 Urologists

3. Anesthesiologists and Anesthetists

§ 15:35 Generally
§ 15:36 Types of anesthesia; inhalation; block

4. Psychotherapists

§ 15:37 Generally; psychiatrists; psychoanalysts;
psychologists

§ 15:38 Physical measures undertaken in connection with
treatment; electroshock or electroconvulsive therapy;
drug or insulin administering

AMERICAN LAW OF TORTS

xlvi



§ 15:39 Sexual misconduct
§ 15:40 Suicide or serious injury from attempted suicide
§ 15:41 Liability to third persons from violence of patients
§ 15:42 Liability for breach of confidentiality; privileged

communications
§ 15:43 Liability of social workers and other lay personnel

5. Miscellaneous Specialists

§ 15:44 Generally
§ 15:45 Eye doctors; ophthalmologists (oculists); opticians;

optometrists
§ 15:46 Podiatrists
§ 15:47 Chiropractors
§ 15:48 Physical therapists
§ 15:49 Veterinarians

6. Dentists

§ 15:50 Generally
§ 15:51 Specific illustrations

7. Nurses, Technicians, Aides, and Orderlies

§ 15:52 Generally
§ 15:53 Psychiatric nurses

8. Hospitals

§ 15:54 Generally
§ 15:55 Hospital corporate negligence; the Darling case;

failure to review or supervise doctor’s treatment
§ 15:56 Emergency situations
§ 15:57 Recovery room accidents
§ 15:58 Hospital-acquired infections
§ 15:59 Duty to protect patient from self-inflicted harm
§ 15:60 Vicarious liability
§ 15:61 —For acts or omissions of doctors
§ 15:62 —For acts or omissions of nurses
§ 15:63 Furniture (beds), equipment, apparatus, and

appliances
§ 15:64 Premises liability—Interior walks, floors, steps, and

the like
§ 15:65 —Exterior walks, steps, or grounds

Volume 4A

e. “Right to Die” and Related Problems

§ 15:66 Generally
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§ 15:67 Standard of death; time of death; brain death
§ 15:68 Sterilization
§ 15:69 Transplants

f. Consent; Informed Consent

§ 15:70 Generally; prior consent to medical treatment or
surgery; effect of emergency

§ 15:71 The doctrine of informed consent
§ 15:72 Standards; patient’s informational needs; professional

medical; custom; necessity of expert evidence
§ 15:73 Causation
§ 15:74 Therapeutic privilege
§ 15:75 Effect of statutes
§ 15:76 Specific applications; surgeons; innovative practice
§ 15:77 Failure to warn patient

g. Other Theories of Liability for Medically
Induced Harms

§ 15:78 Generally; battery
§ 15:79 Contract; warranty or guaranty
§ 15:80 Fraud, deceit, and misrepresentation
§ 15:81 Liability to third persons

C. ATTORNEYS

1. LIABILITY TO CLIENTS

a. Basic Principles

§ 15:82 Generally; negligence; professional skill, prudence,
and diligence

§ 15:83 Effect of failure to follow client’s instructions
§ 15:84 Necessity of attorney-client relationship
§ 15:85 Liability for withdrawal as counsel
§ 15:86 Damages; necessity; amount
§ 15:87 Causation; “suit within a suit.”
§ 15:88 Defenses; prevention or avoidance of attorney

malpractice

b. Specific Applications

§ 15:89 Generally; statistical data
§ 15:90 Litigation activities—Case investigation
§ 15:91 —Instituting or pursuing legal proceedings or

procedure; planning error in choice of
procedures
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§ 15:92 —Conducting litigation

§ 15:93 —Allowing statute of limitations to run against
client’s claim

§ 15:94 —Conflict of interest situations

§ 15:95 —Settlement procedures

§ 15:96 Contracts

§ 15:97 Real estate transactions

§ 15:98 Wills and administration of estates; estate
planning

§ 15:99 Domestic relations; family law; divorce, etc.

§ 15:100 Corporate matters

§ 15:101 Tax matters

§ 15:102 Collections; security transactions and documents;
bankruptcy and other insolvency proceedings

§ 15:103 Criminal law

§ 15:103.10 Immigration

c. Evidence Questions

§ 15:104 Generally; presumptions; burden of proof

§ 15:105 Necessity of expert evidence or testimony

d. Insurance

§ 15:106 Generally

2. LIABILITY TO NONCLIENT THIRD PERSONS

§ 15:107 Generally

§ 15:108 Wills and administration; will beneficiaries

D. ACCOUNTANTS

1. LIABILITY TO CLIENTS

§ 15:109 Generally; negligence; fraud

§ 15:110 Specific applications

§ 15:111 Defenses

2. LIABILITY TO THIRD PERSONS

§ 15:112 Generally

3. INSURANCE ISSUES

§ 15:113 Generally
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E. ARCHITECTS, ENGINEERS, AND
CONTRACTORS

1. PERSONAL INJURY

§ 15:114 Generally; architects; engineers

§ 15:115 Defective plans or design

§ 15:116 Contractors

2. PROPERTY DAMAGE

§ 15:117 Generally; architects; engineers; economic loss

§ 15:118 Contractors

F. DRUGGISTS, PHARMACISTS, AND
APOTHECARIES

§ 15:119 Generally

§ 15:120 Improperly or incorrectly filling prescription

G. REAL PROPERTY AND PROPERTY
SPECIALISTS

§ 15:121 Abstracters and the like

§ 15:122 Appraisers

§ 15:123 Surveyors

§ 15:124 Real estate brokers or agents; realtors

§ 15:125 Stockbrokers

§ 15:126 Commodity brokers

§ 15:127 Insurance brokers or agents

§ 15:128 Notaries public

H. EDUCATIONAL, SCHOOL ADMINISTRATOR,
AND TEACHER MALPRACTICE

§ 15:129 Generally

I. OCCUPATIONS, TRADES, CALLINGS, OR
BUSINESSES

§ 15:130 Generally; miscellaneous

§ 15:131 Barbers, beauty shops or parlors, and cosmetologists
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CHAPTER 16. PSYCHIC AND EMOTIONAL
INJURIES (MENTAL AND EMOTIONAL
DISTURBANCE OR DISTRESS; FRIGHT AND
SHOCK)

A. IN GENERAL

§ 16:1 Generally
§ 16:2 Necessity of bodily or physical injury; of

contemporaneous injury
§ 16:3 Future mental anguish
§ 16:4 Property damage
§ 16:5 Suspension, expulsion, or exclusion from association,

club, professional group
§ 16:6 Threats; rudeness; abusive or insulting language
§ 16:7 Practical jokes; horseplay
§ 16:8 Contaminated food
§ 16:9 Statutory violation

B. THE IMPACT DOCTRINE

§ 16:10 The old rule requiring an impact

§ 16:11 The modern view dispensing with impact

C. INFLICTION OF EMOTIONAL DISTRESS

1. NEGLIGENT

§ 16:12 Generally

§ 16:13 Illustrations—Recovery allowed

§ 16:14 —Recovery denied

§ 16:15 Parents’ right to recover for emotional distress

2. INTENTIONAL OR RECKLESS

§ 16:16 Generally; the tort of outrage

§ 16:17 Questions for court or for jury

§ 16:18 Conduct directed at third persons; bystander
situations

§ 16:19 “Severe,” “serious,” or extreme outrageous conduct as
prerequisite

§ 16:20 Necessity of physical injury or of bodily harm

§ 16:21 Illustrative situations—Recovery sanctioned

§ 16:22 —Recovery denied
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§ 16:23 Debtor harassment situations
§ 16:24 Employer wrongs; employee grievances
§ 16:25 Wrongful acts and activities by insurers

D. “WITNESSING” OR “BYSTANDER” SITUATIONS

§ 16:26 Generally
§ 16:27 Basic rules for defining scope of liability to bystander
§ 16:28 The “zone of danger” rule
§ 16:29 —Rejection of “zone of danger” rule; doctrine of

reasonable foreseeability
§ 16:30 Effect of relationship between victim and plaintiff

§ 16:31 Time or immediacy of observation; temporal or
spatial considerations

§ 16:32 Strict tort liability or breach of warranty situations

§ 16:33 Property damage; pets

E. INDIGNITIES INFLICTED ON DEAD BODIES
OR IN BURIALS

§ 16:34 Generally; interference with dead bodies; desecration
or mistreatment; mutilation

§ 16:35 Acts and activities of undertaker, funeral director, or
mortuary; mishandling corpse; faulty burials;
withholding remains; embalming

§ 16:36 Autopsies; coroners; medical examiners

§ 16:37 Acts and activities of cemeteries; removal,
disinterment, and reinternment of remains;
desecrating tombstones

Volume 5

CHAPTER 17. TORT CLAIMS ACTS;
LIABILITY OF PUBLIC SOVEREIGNTIES OR
BODIES

A. UNITED STATES GOVERNMENT; FEDERAL
TORT CLAIMS ACT

1. IN GENERAL

§ 17:1 Generally

§ 17:2 Specific substantive claims and claimants
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§ 17:3 Conduct as within scope of employment or office or
within line of duty; independent contractors

§ 17:4 Administration; notice, etc., of claims; procedural
aspects; trial

2. EXCEPTIONS

a. Judicial

§ 17:5 Servicemembers; the Feres case doctrine
§ 17:6 Strict or absolute liability; Laird v. Nelms doctrine

b. Legislative

§ 17:7 “Discretionary” function; the Dalehite case; the
Indian Towing case; the Rayonier case; the Varig
case; the Gaubert case

§ 17:8 Actions under the Suits in Admiralty Act
§ 17:9 “Planning level”; “operational level”
§ 17:10 Application of exception in cases based on law

enforcement and regulatory activities
§ 17:11 Specific intentional torts
§ 17:12 —Assault; battery
§ 17:13 —False imprisonment, false arrest; malicious

prosecution; abuse of process
§ 17:14 —Libel; slander
§ 17:15 —Misrepresentation; deceit
§ 17:16 —Interference
§ 17:17 Claim arising in a foreign country

B. TORTIOUS VIOLATIONS OF FEDERALLY
PROTECTED CONSTITUTIONAL RIGHTS BY
UNITED STATES OFFICERS

§ 17:18 Generally; the Bivens case doctrine and aftermath

§ 17:19 Actions by federal employees

§ 17:20 Actions by military personnel

§ 17:21 Miscellaneous actions; recovery sanctioned

§ 17:22 —Recovery denied

C. STATE TORT CLAIMS ACTS

§ 17:23 Generally; typical statutory systems

§ 17:24 Other statutory systems and cases construing and
applying them

§ 17:25 Administration; procedure; claims
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§ 17:26 “Discretionary” functions
§ 17:27 —Tests; “planning” level; “operational” level
§ 17:28 —Illustrative cases holding function discretionary
§ 17:29 —Illustrative cases holding function not

discretionary
§ 17:29.10 Federal preemption
§ 17:30 Particular acts and activities; other exceptions

D. LIABILITY OF PUBLIC BODIES FOR DEFECTS
IN HIGHWAYS, ROADS, STREETS, BRIDGES,
SIDEWALKS, WATERS, AND SEWERS

§ 17:31 Generally
§ 17:32 Dividers; median strips
§ 17:33 Barriers; barricades; guardrails
§ 17:34 Abutments
§ 17:35 Curbs
§ 17:36 Shoulders
§ 17:37 Curves
§ 17:38 Holes
§ 17:39 —Potholes
§ 17:40 Traffic control signals and devices
§ 17:41 Vegetation and the like obscuring vision
§ 17:42 Trees
§ 17:43 Sidewalks; other walkways; parkways or parking

strips
§ 17:44 Snow and ice
§ 17:45 Sewers, drains, waterways, and waters
§ 17:46 Bridges

E. CRIME AND FIRE PREVENTION AND
CONTROL

§ 17:47 Generally; police activities in connection with crime
§ 17:48 Failure to protect persons from crime or to prevent

crime; conducting surveillance; negligent
investigation; failure to take into custody

§ 17:49 Vehicular accidents; police chases
§ 17:50 Fire prevention and control

F. SPECIFIC POLITICAL SUBDIVISIONS, AND
THEIR OFFICERS AND EMPLOYEES

1. MUNICIPALITIES

§ 17:51 Liability, generally
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§ 17:52 Inspectors

2. COUNTIES

§ 17:53 Generally

3. SCHOOLS, SCHOOL DISTRICTS, OFFICERS,
AND EMPLOYEES

§ 17:54 Schools, school districts, and boards

§ 17:55 —Lack or insufficiency of supervision

§ 17:56 —Condition of buildings, equipment, outside
premises, grounds, walks, and playgrounds

§ 17:57 —Physical education classes; school athletic events

§ 17:58 —Incidents from chemistry and related experiments,
shopwork, and manual or vocational training

§ 17:59 —Transportation; school buses

§ 17:60 —Acts and activities of fellow students

§ 17:61 Principals, superintendents, and other executive or
administrative upper level personnel

§ 17:62 Teachers and other miscellaneous school employees

§ 17:63 —Infliction of corporal punishment

4. TORT LIABILITY OF MISCELLANEOUS
PUBLIC BODIES

§ 17:64 Generally

5. TORT LIABILITY OF MISCELLANEOUS
PUBLIC OFFICERS AND EMPLOYEES

§ 17:65 Police and peace officer liability

§ 17:66 Vehicular accidents

6. MOBS, RIOTS, AND THE LIKE

§ 17:67 Generally
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PART III. STRICT LIABILITY IN
TORT AND RELATED REMEDIES;
INTENTIONAL TORTS

CHAPTER 18. PRODUCTS LIABILITY

A. IN GENERAL

§ 18:1 Generally
§ 18:2 History
§ 18:3 Privity concepts: vertical; horizontal
§ 18:4 —Privity of contract abolished
§ 18:5 Economic analysis; cost-benefit test; allocation of risk
§ 18:6 Customer’s or consumer’s expectations as test
§ 18:7 “Defect”; proof thereof
§ 18:8 —Time of defect; effect of lapse of time; other time

dimension problems

B. STATUTES

§ 18:9 Generally; consumer product safety acts; Federal
Hazardous Substances Act; other federal legislation

§ 18:10 State statutes

C. ADMIRALTY AND MARITIME JURISDICTION

§ 18:11 Generally
§ 18:12 Specific actions and remedies

D. PRETRIAL AND DISCLOSURE; EVIDENCE;
TRIAL

§ 18:13 Pretrial; disclosure and discovery
§ 18:14 Evidence
§ 18:15 —Of prior accidents
§ 18:16 —Of subsequent remedial measures or repairs

§ 18:17 —Of absence of other accidents

§ 18:18 Trial

E. THEORIES

§ 18:19 Generally

§ 18:20 Instructions as to theories; verdicts, special verdicts;
effect of inconsistency
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F. COMMON ELEMENTS

§ 18:21 Generally

§ 18:22 Industry standards, custom, usage, and practices

§ 18:23 Failure to meet manufacturer’s specifications or
standards; subsequent improvements

§ 18:24 Recalls

§ 18:25 “Unavoidably unsafe” products

§ 18:26 Open and obvious dangers; the patent-latent defect
rule

G. STRICT LIABILITY IN TORT

§ 18:27 Generally

§ 18:28 Jurisdictions adopting strict liability

§ 18:29 Jurisdictions rejecting doctrine; variations in rule

§ 18:30 Distinctions between strict liability theory and other
theories

H. THE “UNREASONABLY DANGEROUS”
DOCTRINE

§ 18:31 Generally

§ 18:32 Variations in or from rule

§ 18:33 Admissibility of expert or opinion evidence

§ 18:34 Jurisdictions eliminating “unreasonably dangerous”
requirement

§ 18:35 —Other limited exceptions

I. CAUSATION

§ 18:36 Generally

§ 18:37 Questions of fact or of law; for jury or court

§ 18:38 Intervening cause

§ 18:39 Superseding causes

§ 18:40 Concurrent causes

J. NEGLIGENCE

§ 18:41 Generally

§ 18:42 Duty of care

§ 18:43 Unavoidable accident; accident caused by wear and
tear; no duty to furnish product that will not wear
out
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K. BREACH OF WARRANTY

1. IN GENERAL

§ 18:44 Generally

2. EXPRESS

§ 18:45 Generally
§ 18:46 Particular types of statements
§ 18:47 Advertising

3. IMPLIED

a. In General

§ 18:48 Generally
§ 18:49 Waiver, exclusion, or modification; disclaimers
§ 18:50 Notice of breach
§ 18:51 Proof of breach

b. Of Merchantability

§ 18:52 Generally
§ 18:53 Fitness for ordinary purposes
§ 18:54 Latent defects

§ 18:55 Advertising

c. Of Fitness for Particular Purpose

§ 18:56 Generally

§ 18:57 Requirement that seller be merchant; of sale

§ 18:58 Manufacturers as subject to warranty

§ 18:59 Seller’s knowledge of buyer’s purpose

§ 18:60 Buyer’s reliance on seller’s skill and judgment

§ 18:61 Buyer’s intended purpose as ordinary purpose for
which goods are used

§ 18:62 Containers

§ 18:63 Latent defects

§ 18:64 Advertising

L. OTHER THEORIES

§ 18:65 Generally

§ 18:66 Violation of statute
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§ 18:67 Fraud and deceit
§ 18:68 Misrepresentation

M. DESIGN DEFECTS

1. GENERAL CONSIDERATIONS

§ 18:69 Generally
§ 18:70 Definitions; difficulties in defining
§ 18:71 Unique quality of design defects
§ 18:72 Conscious and deliberate design choices
§ 18:73 Supplier not an insurer; product need not be

“fool-proof”
§ 18:74 Causation
§ 18:75 Burden of proof
§ 18:76 Functions of jury and of court
§ 18:77 Risk-utility or risk-benefit analysis
§ 18:78 Consumer expectations

2. PARTICULAR THEORIES

§ 18:79 Strict liability in tort
§ 18:80 —Open and obvious danger
§ 18:81 —Design according to buyer’s specifications
§ 18:82 Two-prong approach; consumer expectations or risk-

utility/risk-benefit analysis
§ 18:83 Negligence
§ 18:84 —Foreseeability of harm
§ 18:85 —Determination of what is reasonable care
§ 18:86 —Factors, determining; knowledge; unreasonable

danger; safety for intended use; risks versus benefits
or utility of product

§ 18:87 Breach of implied warranty

3. “ENHANCED INJURY,” “SECOND ACCIDENT,”
“SECOND COLLISION,” “CRASHWORTHINESS”
CASES

§ 18:88 Generally
§ 18:89 Theories
§ 18:90 Duty of care

§ 18:91 Factors considered in risk-utility analysis

§ 18:92 Liability of supplier for injuries caused by defect that
does not cause initial accident—Automobiles, trucks
and like, vans
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§ 18:93 —Injury arising from collision with exterior of vehicle
§ 18:94 —Rollover situations
§ 18:95 —Fires from fuel tanks, etc
§ 18:96 —Other instances; particular parts of vehicle
§ 18:97 Airplanes, boats, snowmobiles, tractors, motorcycles,

power mowers
§ 18:98 Burden of proof; apportionment problems; other

evidence questions
§ 18:99 Defenses—Contributory negligence; comparative

negligence or fault; assumption of risk; misuse of
product

N. WARNING; DUTY TO WARN; INSTRUCTIONS OR
DIRECTIONS FOR USE

1. IN GENERAL

§ 18:100 Generally
§ 18:101 Continuing duty to warn; postsale or posttransaction

warnings
§ 18:102 Causation
§ 18:103 Questions for court or for jury
§ 18:104 Negligence as a basis
§ 18:105 —Relationship between negligence and strict tort

liability
§ 18:106 Strict liability in tort as basis
§ 18:107 Breach of warranty as basis
§ 18:108 Knowledge of danger—Defendant
§ 18:109 —Plaintiff
§ 18:110 —Open and obvious dangers
§ 18:111 Adequacy of warnings

2. INSTRUCTIONS OR DIRECTIONS FOR USE

§ 18:112 Generally

O. QUALITY CONTROL; INSPECTION AND
TESTING

§ 18:113 Generally
§ 18:114 Manufacturer
§ 18:115 Seller, wholesaler, or distributor

P. PERSONS OR PARTIES LIABLE

§ 18:116 Generally
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§ 18:117 Intra-industry liability
§ 18:118 Identity of manufacturer or other supplier
§ 18:119 What constitutes a “seller” who may be strictly

liable in tort—Manufacturers, wholesalers, and the
like

§ 18:120 Manufacturers, wholesalers, and retailers
§ 18:121 Parties other than manufacturers, wholesalers, or

retailers
§ 18:122 Miscellaneous persons not liable
§ 18:123 Repairers
§ 18:124 Sellers; retailers
§ 18:125 —Of used goods or merchandise
§ 18:126 —Goods sold “as is”
§ 18:127 —Vehicles
§ 18:128 Lessors or bailors of personal property
§ 18:129 —Theories; strict tort liability; breach of warranty;

negligence
§ 18:130 —Isolated transaction; lessor not in business of

leasing; not in commerce or stream thereof
§ 18:131 Certifiers of products
§ 18:132 Product endorsers
§ 18:133 Product franchisors and trademark licensors

Q. COMPONENT PARTS

§ 18:134 Assembler, fabricator, or processor
§ 18:135 Component-parts maker

R. PERSONS WHO MAY RECOVER

§ 18:136 Generally
§ 18:137 Bystanders

S. PROPERTY DAMAGE

§ 18:138 Damage to other property
§ 18:139 Economic loss—Definitions and distinctions
§ 18:140 Recovery, or not, under various theories—Strict

liability in tort
§ 18:141 —Negligence
§ 18:142 —Breach of warranty
§ 18:143 —Tortious misrepresentation

T. DEFENSES

§ 18:144 Generally; miscellaneous; statutory regulation,
control, and presumptions
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§ 18:145 Contributory negligence
§ 18:146 —In negligence cases
§ 18:147 —In strict liability in tort cases
§ 18:148 —In breach of warranty cases
§ 18:149 Comparative fault
§ 18:150 —In negligence cases
§ 18:151 —In strict liability in tort cases
§ 18:152 —In breach of warranty cases
§ 18:153 Assumption of the risk; voluntarily and

unreasonably proceeding to encounter a known risk
§ 18:154 —What constitutes
§ 18:155 —In negligence actions
§ 18:156 —In strict liability in tort actions
§ 18:157 —In breach of warranty actions
§ 18:158 Misuse, abuse, or abnormal use of product
§ 18:159 —In negligence actions
§ 18:160 —In strict liability in tort actions
§ 18:161 —In breach of warranty actions
§ 18:162 Alteration, modification, or change of the product
§ 18:163 —The foreseeability factor
§ 18:164 —Effect on damages recoverable; absolute bar;

comparative fault or negligence
§ 18:165 “State-of-the-art”
§ 18:166 —Statutory presumptions
§ 18:167 —Relevant time for determining compliance with

state of the art
§ 18:168 Government contract defense
§ 18:169 —Elements of defense
§ 18:170 Sophisticated user

U. “PRODUCTS” VERSUS “SERVICES”

§ 18:171 Generally; what is or is not a “product”
§ 18:172 Rendition of services

V. PARTICULAR PRODUCTS

1. GENERAL PRINCIPLES

§ 18:173 Generally; overall survey; miscellaneous
§ 18:174 Schematic arrangement of materials

2. TRANSPORTATION

§ 18:175 Automobiles
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§ 18:176 Air bags
§ 18:177 Seat belts
§ 18:178 Automobiles—Steering apparatus and mechanism
§ 18:179 —Drive train system; transmissions; axles
§ 18:180 —Accelerators
§ 18:181 —Brakes and braking systems
§ 18:182 —Body and related parts; chassis and related parts;

accessories
§ 18:183 —Electrical system; batteries, alternators, or

generators; ignitions or starters; lights
§ 18:184 —Engines, motors, and related parts
§ 18:185 —Suspension systems
§ 18:186 —Exhaust systems
§ 18:187 —Fuel systems and gasoline tanks
§ 18:188 —Tires
§ 18:189 —Wheels; rims
§ 18:190 Buses
§ 18:191 Jeeps
§ 18:192 Trailers
§ 18:193 Trucks; tractors
§ 18:194 Vans and minivans
§ 18:195 Recreational vehicles; snowmobiles
§ 18:196 Snowblowers or snow throwers
§ 18:197 Road, and related, heavy machinery and equipment;

backhoes, bulldozers, earth movers, diggers,
graders, loaders, and the like

§ 18:198 Cranes and booms; derricks; other lifting and
hoisting devices, machines, and apparatuses

§ 18:199 —Forklifts and forklift trucks
§ 18:200 Motorcycles

§ 18:201 Shopping carts

§ 18:202 Railroad

Volume 6A

3. BOATS AND SHIPS

§ 18:203 Generally

§ 18:204 Motorboats and pleasure boats

4. AIRCRAFT

§ 18:205 Generally
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5. HOUSES, BUILDINGS, STRUCTURES, AND
PARTS THEREOF

§ 18:206 Houses; generally
§ 18:207 —Implied warranty
§ 18:208 —Negligence
§ 18:209 —Strict tort liability
§ 18:210 Mobile homes
§ 18:211 Elevators; escalators; dumbwaiters
§ 18:212 Supplies; equipment; chemical substances
§ 18:213 —Lumber
§ 18:214 —Paint
§ 18:215 —Glues and other adhesive products
§ 18:216 —Cement; concrete
§ 18:217 —Asbestos
§ 18:218 —Formaldehyde
§ 18:219 —Polyurethane; polyvinyl chloride
§ 18:220 Roofs
§ 18:221 Air conditioning
§ 18:222 Scaffolds

6. FURNITURE, HOME APPLIANCES,
FURNISHINGS, AND EQUIPMENT

§ 18:223 Generally
§ 18:224 Cookers and kitchen and cooking utensils
§ 18:225 Furnaces and other heating apparatus
§ 18:226 Stoves
§ 18:227 Water heaters
§ 18:228 Gas, gas companies or suppliers, liquid gas

furnishers
§ 18:229 Televisions
§ 18:230 Other electrical appliances
§ 18:231 Fire extinguishers, sprinkler systems, smoke

detectors
§ 18:232 Burglar alarms

§ 18:233 Laundry equipment, cleaners, washers, dryers

§ 18:234 Meat grinders; food cutters and choppers

7. MACHINERY, APPARATUSES, AND
APPLIANCES; PARTS THEREOF

§ 18:235 Generally; miscellaneous

§ 18:236 Canning and bottling machinery
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§ 18:237 Compressors, compressor tanks
§ 18:238 Computers, software, etc
§ 18:239 Conveyors, conveyor belts
§ 18:240 Cylinders, cylinder caps, or similar parts
§ 18:241 Gas masks
§ 18:242 Labelling, marking, and stamping machinery
§ 18:243 Mining machinery and equipment
§ 18:244 Molding machinery and dies
§ 18:245 Oil well and drilling equipment
§ 18:246 Paper machinery
§ 18:247 Pipes, tubes, and hoses
§ 18:248 Pumps
§ 18:249 Rollers; rolling mills
§ 18:250 Safety equipment; glasses, clothing, belts, etc
§ 18:251 Shearing, cutting, slitting, etc. machinery and

devices
§ 18:252 Textile machinery
§ 18:253 Presses
§ 18:254 —Die presses; press brakes
§ 18:255 —Drill presses
§ 18:256 —Hydraulic presses
§ 18:257 —Punch presses
§ 18:258 —Printing presses
§ 18:259 —Molding and injection presses
§ 18:260 —Power presses
§ 18:261 —Miscellaneous presses

8. TOOLS, IMPLEMENTS, AND ACCESSORIES;
POWER TOOLS AND INSTRUMENTS

§ 18:262 Generally
§ 18:263 Hammers
§ 18:264 Power tools and instruments—Generally
§ 18:265 Saws—Generally
§ 18:266 —Chain saws

§ 18:267 —Circular saws

§ 18:268 —Radial arms saws

§ 18:269 —Table saws

§ 18:270 Stud and staple guns; staples

§ 18:271 Lawn mowers

§ 18:272 Riding mowers

§ 18:273 Abrasive and grinding devices and wheels

§ 18:274 Ladders
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§ 18:275 —Aluminum ladders
§ 18:276 —Stepladders

9. FARM AND AGRICULTURAL MACHINERY,
APPLIANCES, AND EQUIPMENT

§ 18:277 Generally
§ 18:278 Augers
§ 18:279 Balers
§ 18:280 Combines and harvesters
§ 18:281 Corn machinery
§ 18:282 Cotton machinery
§ 18:283 Elevators, silos, and other storage bins
§ 18:284 Fertilizer spreaders
§ 18:285 Forage blowers
§ 18:286 Forage boxes and wagons
§ 18:287 Irrigation systems

§ 18:288 Milking machinery

§ 18:289 Tractors and parts

10. CONTAINERS AND PACKAGING

a. Glass Bottles

§ 18:290 Generally

§ 18:291 Beer bottles

§ 18:292 Champagne bottles, corks, and stoppers

§ 18:293 Milk bottles

§ 18:294 Soft-drink and mixer bottles—Bubble-Up bottles

§ 18:295 —Coca Cola bottles

§ 18:296 —Dr. Pepper bottles

§ 18:297 —Pepsi-Cola bottles

§ 18:298 —Royal Crown Cola bottles

§ 18:299 —Seven-Up bottles

§ 18:300 — —Soft-drink and mixer bottles—Soda water, club
soda, seltzer, and spring water

§ 18:301 Miscellaneous or unspecified soft-drink and mixer
bottles

b. Other Glass Bottles and Jars

§ 18:302 Acid, cleaning fluids, and other chemical product
containers

§ 18:303 Cosmetics, deodorants, and similar product
containers

AMERICAN LAW OF TORTS

lxvi



§ 18:304 Drug and medicine containers
§ 18:305 Food product containers

c. Nonglass Containers and Packaging

§ 18:306 Barrels
§ 18:307 Bottle carriers
§ 18:308 Cans
§ 18:309 Cartons
§ 18:310 Drums
§ 18:311 Tanks
§ 18:312 Wrapping materials
§ 18:313 Miscellaneous nonglass containers and packaging

11. FIREARMS, AIRGUNS, OTHER WEAPONS,
AND AMMUNITION

§ 18:314 Generally
§ 18:315 Handguns, pistols, and revolvers
§ 18:316 Rifles
§ 18:317 Shotguns
§ 18:318 Air guns and BB guns
§ 18:319 Hand grenades
§ 18:320 Chemical weapons—Tear gas and mace
§ 18:321 Ammunition

12. EXPLOSIVES, EXPLOSIONS, AND
INFLAMMABLES

§ 18:322 Generally
§ 18:323 Coal and charcoal
§ 18:324 Gasoline
§ 18:325 Kerosene
§ 18:326 Lighters and lighter fluids
§ 18:327 Oils
§ 18:328 Powders and other solids
§ 18:329 Blasting materials and supplies

13. TOYS, GAMES, RECREATIONAL EQUIPMENT,
AND ATHLETIC EQUIPMENT AND SUPPLIES

§ 18:330 Generally

§ 18:331 Darts; lawn darts

§ 18:332 Slingshots

§ 18:333 Tops
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§ 18:334 Athletic equipment, apparatuses, and supplies
§ 18:335 —Baseball equipment, apparatuses, and supplies
§ 18:336 —Exercise equipment and machines
§ 18:337 —Football helmets and other equipment
§ 18:338 —Gymnastic equipment, apparatuses, and

trampolines
§ 18:339 —Hockey helmets and other equipment
§ 18:340 —Skiing equipment, supplies, lifts, and tows
§ 18:341 Miscellaneous recreational equipment; amusement

rides
§ 18:342 —Bicycles and the like
§ 18:343 —Bleachers, grandstands, and other seating

equipment
§ 18:344 —Parachutes
§ 18:345 —Playground equipment

§ 18:346 —Swimming pools

§ 18:347 Recreational vehicles

14. ALLERGY AND THE UNUSUALLY
SUSCEPTIBLE CONSUMER; ALLERGENIC
NATURE OF PRODUCT

§ 18:348 Generally

§ 18:349 Duty to warn

15. CLOTHING, WEARING APPAREL,
INFLAMMABLE CLOTHING, AND
SUBSTANCES

§ 18:350 Generally

§ 18:351 Boots

§ 18:352 Coats and jackets

§ 18:353 —Fur coats and accessories

§ 18:354 Costumes

§ 18:355 Dresses and skirts

§ 18:356 Gloves

§ 18:357 Nightgowns and robes

§ 18:358 Pajamas

§ 18:359 Pants and slacks

§ 18:360 Shirts and blouses

§ 18:361 Shoes

§ 18:362 Slippers

§ 18:363 Suits and uniforms
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§ 18:364 Undergarments
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16. PERSONAL CARE PRODUCTS FOR EXTERNAL
USE
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§ 18:368 Creams, lotions, and oils
§ 18:369 Deodorants and antiperspirants
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§ 18:402 Birth control pills; oral contraceptives
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b. Pesticides and Fertilizers
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20. BLOOD AND BLOOD EQUIPMENT AND
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§ 18:451 Presumptions or prima facie case
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AND MEDICINES
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§ 18:457 Feeds and medicines
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CHAPTER 19. ABNORMAL
(ULTRAHAZARDOUS) ACTIVITIES

A. GENERAL PRINCIPLES

§ 19:1 Historical introduction: Rylands v. Fletcher
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§ 19:25 Rockets
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§ 19:26.10 Chemical spraying
§ 19:27 Miscellaneous activities
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A. NUISANCES

1. DEFINITIONS, DISTINCTIONS, AND
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§ 20:1 Generally; definitions
§ 20:2 Nuisance per se or as a matter of law
§ 20:3 Nuisance in fact
§ 20:4 Intentional and negligent nuisances
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4. PERSONS LIABLE
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5. REMEDIES
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§ 20:18 Actions for damages
§ 20:19 Actions for injunction

6. DEFENSES
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§ 20:21 Contributory negligence; assumption of the risk
§ 20:22 Comparative negligence
§ 20:23 Coming to nuisance
§ 20:24 Balance of convenience

§ 20:25 Effect of compliance with legislative, ordinance, and
administrative regulation; licenses, permits, zoning,
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B. POLLUTION
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§ 20:28 Generally

§ 20:29 Citizens’ suits
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§ 20:34 Point source

§ 20:35 Superfund

§ 20:36 State law and regulations
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§ 20:42 State statutes and regulations; preemption under
federal statutes

3. AIR POLLUTION
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§ 20:44 Pollution from motor vehicle emissions, lead, furnaces
and plants, ozone, sulfur, and sulfur dioxide

§ 20:45 Parties; citizens’ suits

§ 20:46 Preemption

§ 20:47 State regulation

4. SOLID WASTE POLLUTION
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§ 20:49 Federal statutes

§ 20:50 State regulation

5. NUCLEAR AND RADIATION POLLUTION
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§ 20:52 Federal regulation

§ 20:53 State regulation
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LIABILITY; LATERAL OR SUBJACENT
SUPPORT; ANIMALS; WATERS

A. ADJOINING LANDOWNERS; LATERAL
SUPPORT

§ 21:1 Rights and liabilities of adjoining landowners

§ 21:2 Lateral support; land in its natural state

§ 21:3 —Negligent withdrawal of lateral support

§ 21:4 —Buildings or structures

B. SUBJACENT SUPPORT

§ 21:5 Liability for removal, generally

§ 21:6 Negligent withdrawal of subjacent support

§ 21:7 Withdrawing subterranean substances—Water, oil,
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C. WATERS

1. IN GENERAL

§ 21:8 Rules governing waters, generally
§ 21:9 Definitions—Watercourse
§ 21:10 —Lake
§ 21:11 —Riparian land
§ 21:12 —Riparian proprietor
§ 21:13 —Groundwater
§ 21:14 —Surface water
§ 21:15 —Use of water
§ 21:16 —Public and private waters
§ 21:17 Interference with use of watercourses and lakes;
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3. GROUND, UNDERGROUND, AND
PERCOLATING WATERS

§ 21:29 Obstructing and diverting water, generally
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§ 21:30.10 Injection well wastewater

D. ANIMALS

1. IN GENERAL

§ 21:31 Liability in tort, generally

2. LIABILITY FOR TRESPASSING LIVESTOCK

§ 21:32 Generally
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§ 21:33 Types of trespassing animals

3. ANIMALS AT LARGE; COLLISION WITH
VEHICLES OR PERSONS ON ROAD
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§ 21:35 Theories of liability—Negligence, strict tort liability
§ 21:36 Types of animals at large on street or highway
§ 21:37 Defenses

4. MATTERS COMMON TO LIABILITY OF
POSSESSORS OF WILD ANIMALS OR OF
ABNORMALLY DANGEROUS DOMESTIC
ANIMALS

§ 21:38 Wild and dangerous domestic animals, generally
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§ 21:45 Generally
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§ 21:47 Bees
§ 21:48 Cats
§ 21:49 Cattle
§ 21:50 Dogs
§ 21:51 Hogs
§ 21:52 Horses and mules
§ 21:53 Sheep

6. WILD ANIMALS
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§ 21:55 Types
§ 21:56 Defenses

CHAPTER 22. INTERFERENCE WITH, AND
TORTS TO, FAMILIAL RELATIONS

A. IN GENERAL

§ 22:1 Historical and other concepts

B. HUSBAND AND WIFE

§ 22:2 Alienation of affections
§ 22:3 —Causation
§ 22:4 —Burden of proof; sufficiency of evidence; damages
§ 22:5 —Statutory abolition
§ 22:6 —Defenses
§ 22:7 Criminal conversation
§ 22:8 —Statutory abolition
§ 22:9 Fraud affecting marital and other familial relations

C. PARENT AND CHILD

§ 22:10 Tort actions involving parent and child relationship
§ 22:11 Actions by parent or child for alienation of other’s
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§ 22:12 Liability for causing minor child to leave, or not to
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§ 22:13 Abduction or kidnapping of child
§ 22:14 Custody
§ 22:15 Visitation
§ 22:16 Adoption

CHAPTER 23. TRESPASS

A. IN GENERAL

§ 23:1 Historical background; definitions
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C. TRESPASS TO THE LAND

§ 23:5 Generally
§ 23:6 Burden of proof
§ 23:7 Standing
§ 23:8 Intentional intrusions on land
§ 23:9 Intrusions on, beneath, and above earth’s surface

§ 23:9.10 Cutting trees or timber
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§ 23:13 Intended intrusions causing no harm
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possession; adverse possession

§ 23:16 —Constructive possession

§ 23:17 —Sufficiency of possession

§ 23:18 —Time of possession
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§ 23:20.10 Damages
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D. OTHER REMEDIES FOR POSSESSORS OF
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§ 23:21 Ejectment

§ 23:22 Trespass to try title

§ 23:23 Louisiana possessory action

§ 23:24 Forcible entry and detainer
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G. WHO MAY MAINTAIN ACTION
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H. PERSONS LIABLE

§ 23:30 Generally

I. DEFENSES

§ 23:31 Generally
§ 23:32 Consent
§ 23:33 Estoppel

J. DAMAGES

§ 23:34 Generally

CHAPTER 24. CONVERSION

A. CONVERSION IN GENERAL
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§ 24:2 Demand and refusal
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§ 24:3.10 Abandoned property
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and the like
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§ 24:17 Constitutionality of statutes
§ 24:18 Replevin and conversion distinguished
§ 24:19 Replevin proceedings
§ 24:20 Replevin damages
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CHAPTER 25. VIOLATIONS OF CIVIL
RIGHTS

A. IN GENERAL; FEDERAL LAW

§ 25:1 Federal law civil rights violations
§ 25:2 42 U.S.C.A. § 1981
§ 25:3 42 U.S.C.A. § 1985(3)

B. 42 U.S.C.A. § 1983; CIVIL ACTION FOR
DEPRIVATION OF RIGHTS

§ 25:4 Section 1983, in general
§ 25:5 Deprivation of rights; under color of state law
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negligence; loss of property rights
§ 25:7 Causation factors

§ 25:8 Specific torts—Conspiracy

§ 25:9 —Assault and battery

§ 25:10 —Search and seizure

§ 25:11 —False imprisonment or arrest

§ 25:12 —Malicious prosecution
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§ 25:13 Vicarious liability of superiors

§ 25:14 —Municipalities and other political subdivisions;
the Monell case

§ 25:15 State liability
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§ 25:18 Fugitives; extradition proceedings
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other state officials
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§ 25:22 —Prosecuting attorneys
§ 25:23 —Private defense counsel; public defenders
§ 25:24 —Political subdivisions
§ 25:25 —Legislators
§ 25:26 —Assertion of good faith
§ 25:27 Damages
§ 25:27.10 Injunction
§ 25:28 Damages—Punitive damages
§ 25:28.10 Injunction

C. STATE STATUTE CIVIL RIGHTS VIOLATIONS

§ 25:29 State law civil rights violations

CHAPTER 26. BATTERY; ASSAULT

A. MATTERS COMMON TO BOTH CIVIL BATTERY
AND ASSAULT

§ 26:1 Common considerations
§ 26:2 Actions constituting tort
§ 26:3 Relationship between civil actions and criminal

prosecutions
§ 26:4 Questions of law and of fact

§ 26:5 Causation; application to indirect force cases

§ 26:6 Transferred intent
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§ 26:8 Intent to inflict harm

§ 26:9 Effect of deception

§ 26:10 Defenses
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§ 26:11.10 Damages
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§ 26:13 Characteristics of necessary intent

§ 26:14 Harmful contact

§ 26:15 Offensive contact

§ 26:15.10 Medical battery

C. ASSAULTS
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§ 26:17 Intent; character of intent
§ 26:18 Assault using firearm
§ 26:19 Sexual assault or indecent proposal
§ 26:20 Employer, in discharging employee
§ 26:21 Shoplifting and assault
§ 26:21.10 Public employees
§ 26:22 Use of force; excessive force
§ 26:23 Persons liable; vicarious liability; respondeat

superior
§ 26:24 Defenses

CHAPTER 27. FALSE IMPRISONMENT

A. IN GENERAL

§ 27:1 History and definitions
§ 27:2 Related torts distinguished
§ 27:3 Persons liable
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§ 27:8 Damages
§ 27:9 Defenses
§ 27:10 Evidence
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ARRESTS; WARRANTS: FORCE USED
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§ 27:17 Use of force; excessive or deadly force

C. SHOPLIFTING DETENTIONS
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§ 27:19 Construction and effect of statutes for detention of
suspected shoplifters

CHAPTER 28. MALICIOUS PROSECUTION;
ABUSE OF PROCESS

A. GENERAL PRINCIPLES APPLICABLE TO ALL
FORMS OF MALICIOUS-PROSECUTION
ACTIONS

§ 28:1 Generally
§ 28:2 History
§ 28:3 Malicious-prosecution actions disfavored

B. MALICIOUS PROSECUTION ARISING FROM
CRIMINAL PROCEEDINGS

§ 28:4 Elements of action
§ 28:5 Termination of proceedings in favor of present
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§ 28:7 Probable cause
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§ 28:15 Damages
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§ 28:21 Probable cause
§ 28:22 Impropriety of purpose in bringing earlier action;

malice
§ 28:23 Termination of earlier proceedings; counterclaims
§ 28:24 Persons who may sue; persons liable; attorneys;

countersuits
§ 28:25 Various earlier civil proceedings—Those causing

arrest under civil process or deprivation of property
§ 28:26 —Proceedings alleging insanity or mental or
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or like proceedings

§ 28:27 Damages
§ 28:28 Evidence, presumptions, and burden of proof
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fact
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D. ABUSE OF PROCESS
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§ 28:32 Definitions
§ 28:33 Distinctions
§ 28:34 Elements
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§ 28:36 Persons liable; attorneys

E. OTHER RELATED TORTS

§ 28:37 Generally
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A. IN GENERAL

§ 29:1 History and resources
§ 29:2 Definitions
§ 29:3 Distinctions
§ 29:4 Elements

B. PUBLICATION

§ 29:5 Requirement defamation published
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§ 29:6 By plaintiff
§ 29:7 Intracorporate communications
§ 29:8 “Letters to the editor”
§ 29:9 Commercial printer

§ 29:10 To plaintiff

§ 29:11 Repetition or republication

§ 29:12 Single or multiple publication

C. CONSTITUTIONAL ISSUES UNDER FIRST AND
14TH AMENDMENTS

1. GENERAL PRINCIPLES DEVELOPED UNDER
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DECISIONS
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§ 29:14 The New York Times case

§ 29:15 The Gertz case
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2. “PUBLIC” AND PRIVATE

§ 29:17 Generally

§ 29:18 Public officials
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§ 29:22 Public figures
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3. MEDIA AND NONMEDIA DEFENDANTS

§ 29:27 Media defendants

§ 29:28 Nonmedia defendants

4. TESTS OR STANDARDS

§ 29:29 Generally

§ 29:30 Negligence as test

§ 29:31 Gross irresponsibility as test

§ 29:31.10 Totality of circumstances test
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§ 29:32 “Actual malice”—Knowledge of falsity or reckless
disregard of truth or falsity

§ 29:33 Evidence

5. NONACTIONABILITY OF OPINION

§ 29:34 Generally
§ 29:35 Cases in which opinion is and is not actionable
§ 29:36 Common-law “fair comment” privilege

D. RULES OF CONSTRUCTION

§ 29:37 Generally
§ 29:38 “Inducement,” “colloquium,” and “innuendo”
§ 29:39 Doctrine of “innocent construction”
§ 29:40 Headlines

E. QUESTIONS OF LAW OR FACT

§ 29:41 Questions for court—Law
§ 29:42 Questions for jury—Fact

F. PARTIES

1. PLAINTIFFS

§ 29:43 Private and public persons
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§ 29:45 Deceased persons
§ 29:46 Corporations, partnerships, and associations
§ 29:47 Group defamation

2. DEFENDANTS

§ 29:48 Generally
§ 29:49 Necessity of connection between defendant or

defendants and alleged defamation
§ 29:50 Vicarious liability; employers
§ 29:51 Telecommunications; radio, television, Internet, other

media

G. DEFAMATION PER SE AND PER QUOD

1. IN GENERAL

§ 29:52 Generally; proof of special damages
§ 29:53 Classes of actions defamatory per se
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§ 29:54 Slander per se
§ 29:55 Slander per quod
§ 29:56 Libel per se
§ 29:57 Libel per quod
§ 29:58 Nondefamatory communications

2. IMPUTATION OF CRIME OR CRIMINAL
OFFENSE

§ 29:59 Generally
§ 29:60 False communication or report that plaintiff had been

arrested
§ 29:61 False statement or publication that plaintiff has been

indicted or is under indictment
§ 29:62 Charge of being a “crook”
§ 29:63 Accusation or imputation of commission of particular

crime or criminal offenses
§ 29:64 Nondefamatory communications, statements, or

utterances

3. IMPUTATION OF DISEASE

§ 29:65 Diseases, generally
§ 29:66 Insanity and other mental incompetence or emotional

instability

4. IMPUTATION OF UNCHASTITY, SEXUAL
ACTIVITY, OR HOMOSEXUALITY

§ 29:67 Generally
§ 29:68 Calling one a “slut” or a “bitch”
§ 29:69 Imputation of homosexuality

5. IMPUTATIONS ADVERSELY AFFECTING
PERSON’S BUSINESS, TRADE, CALLING, OR
PROFESSION

§ 29:70 Generally
§ 29:71 Attorneys
§ 29:72 Physicians, similar medical arts healers; dentists;

nurses
§ 29:73 Psychiatrists, psychologists, counselors, social

workers

§ 29:74 Teachers and the like; clergy

§ 29:75 Professional athletes or sports figures
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§ 29:76 Employees, laborers, unions, and other labor
organizations

§ 29:77 Business credit, insolvency, and the like

H. PARTICULAR DEFAMATIONS

§ 29:78 Imputation of objectionable political, social principles;
racial or religious intolerance; statements reflecting
on religious beliefs, standing, or activities, or on
race, color, or nationality

§ 29:79 Libel by will
§ 29:80 Libel by question
§ 29:81 Libel by gesture, photograph, or cartoon
§ 29:82 Libel by jest, joke, humor, ridicule, or rumor
§ 29:83 Defamation by miscellaneous acts and activities

I. EFFECT OF TRUTH

§ 29:84 Generally

J. DEFENSES; PRIVILEGES

1. IN GENERAL

§ 29:85 Privileged communications, generally

§ 29:86 Consent

2. ABSOLUTE PRIVILEGE

§ 29:87 Doctrine of absolute privilege

§ 29:88 Judicial proceedings

§ 29:89 —Attorneys

§ 29:90 —Parties

§ 29:91 —Jurors, petit and grand

§ 29:92 —Witnesses

§ 29:93 Legislative proceedings

§ 29:94 Executive officers in discharge of duties
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3. QUALIFIED OR CONDITIONAL PRIVILEGE

a. General Principles

§ 29:96 Generally

§ 29:97 Nature of defense; burden of proof

§ 29:98 Elements
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§ 29:99 Interests protected; self-interest of communicator
§ 29:100 —Of recipient or a third person
§ 29:101 —Common interest of communicator and recipient

of communication
§ 29:102 —Family relationships

b. Specific Applications
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§ 29:104 Physicians and other healing arts practitioners
§ 29:105 Insurance companies, insureds, and similar entities
§ 29:106 Reporters, newspapers, and media
§ 29:107 Employees
§ 29:108 —Privilege upheld
§ 29:109 —Privilege denied
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qualifications
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unions
§ 29:112 Miscellaneous
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Meetings

§ 29:113 Generally; absolute and qualified privilege

§ 29:114 Common-law rules; privilege of reports of official
proceedings and of public meetings; privilege of
reports of judicial proceedings

§ 29:115 Statutory privilege grants

d. Abuse of the Privilege

§ 29:116 Generally; loss of privilege by abuse

§ 29:117 Knowledge of falsity or reckless disregard of truth

4. LIBEL PROOF PLAINTIFF

§ 29:118 Generally

5. RETRACTION

§ 29:119 Retractions and corrections

K. PRACTICE AND PROCEDURE

1. GENERALLY; PLEADING

§ 29:120 General observations; pleading
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2. SUMMARY JUDGMENT PRACTICE

§ 29:121 Generally
§ 29:122 Summary judgment granted
§ 29:123 Summary judgment denied

L. DAMAGES

1. GENERAL CONSIDERATIONS

§ 29:124 Recovery of damages
§ 29:125 Nominal damages

2. COMPENSATORY

§ 29:126 Compensatory damages; generally
§ 29:127 Special harm or damage
§ 29:128 Emotional distress
§ 29:129 Excessiveness, adequacy, or inadequacy

3. PUNITIVE

§ 29:130 Generally
§ 29:131 Excessiveness or inadequacy
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CHAPTER 30. INVASION OF RIGHT OF
PRIVACY AND RELATED WRONGS

A. GENERAL PRINCIPLES

§ 30:1 Development of tort
§ 30:2 History
§ 30:3 Evolution of tort seen in legal periodicals
§ 30:4 Constitutional issues
§ 30:5 Effect of passage of time on privacy
§ 30:6 Personal character of right of privacy; action by

living person only
§ 30:6.10 Elements
§ 30:7 Defenses
§ 30:8 Damages

B. INTRUSION INTO SOLITUDE

§ 30:9 Generally
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§ 30:10 Entry into living quarters or other private
premises

§ 30:11 Invalid, unauthorized, or forged court orders or
tests

§ 30:12 Photographs, films, pictures, videotapes, and the
like

§ 30:13 Telephones and faxes
§ 30:14 Mail
§ 30:14.10 Credit card information
§ 30:15 Investigations, surveillance, shadowing, trailing,

and similar conduct
§ 30:16 Mental health records
§ 30:17 Eavesdropping
§ 30:18 Electronic devices; interception; telephone and

wiretaps; telephone call recording and
monitoring; microphones and similar equipment

§ 30:19 Debt collection practices
§ 30:19.10 Medical examinations

C. COMMERCIALIZATION; APPROPRIATION OF
NAME OR LIKENESS

1. IN GENERAL

§ 30:20 Appropriation, generally
§ 30:21 Common law right
§ 30:22 Statutory implementation; validity, construction,

application, and effect

2. SPECIFIC APPLICATIONS

§ 30:23 Photographs and similar images
§ 30:24 Printed media
§ 30:25 Use of a person’s name
§ 30:25.10 Video

D. PUBLIC DISCLOSURE OF PRIVATE FACTS

§ 30:26 Generally
§ 30:27 Situations in which recovery has been granted
§ 30:28 Situations in which recovery has been denied
§ 30:29 —Constitutional issues including free press;

information part of public domain or a matter of
public record

§ 30:30 —Matter published not highly offensive to a
reasonable person
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§ 30:31 —Published matter disseminated to few or limited
number of persons

E. PUBLICITY PUTTING PERSON IN FALSE
LIGHT

§ 30:32 Generally
§ 30:33 Constitutional limitations
§ 30:34 Defenses

§ 30:35 Damages

F. RIGHT OF PUBLICITY

§ 30:36 Generally

§ 30:37 Descendibility of right

PART IV. BUSINESS TORTS

CHAPTER 31. INTERFERENCE WITH
CONTRACTUAL OR BUSINESS RELATIONS

A. GENERAL OBSERVATIONS AND SURVEY

§ 31:1 Generally

§ 31:2 Advertising; franchise litigation

§ 31:3 Antitrust, monopolies, and restraints of trade

§ 31:4 Patent infringement

B. TRADEMARK AND TRADE NAME
INFRINGEMENT

§ 31:5 Generally

§ 31:6 Trade names

§ 31:7 Trade dress

§ 31:8 Definitions and distinctions; “Generic” and other
classifications or appellations

§ 31:9 The Lanham Act; state registration of trademarks;
right to exclusive use

§ 31:10 Establishing infringement; proving likelihood of
confusion

§ 31:11 Effect of doctrine of secondary meaning

§ 31:12 —Similarity between trademarks or trade names

§ 31:13 —Reasonably prudent purchaser
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§ 31:14 —Necessity of proving wrongful intent
§ 31:15 —Use of mark on noncompetitive goods or services
§ 31:16 —Geographical limitations
§ 31:17 Defenses
§ 31:18 Damages

C. COPYRIGHT INFRINGEMENT; LITERARY,
ARTISTIC, ETC., PROPERTY; PLAGIARISM

1. GENERAL PRINCIPLES

§ 31:19 Generally
§ 31:20 Basic principles and rules as to copyright

infringement
§ 31:21 Contributory infringement
§ 31:22 Distinctions
§ 31:23 Common law rules
§ 31:24 Literary property
§ 31:25 Plagiarism
§ 31:26 Statutory implementation: The Federal Copyright Act

of 1976
§ 31:27 Extent of rights; duration; license, assignments, and

transfer
§ 31:28 Obtaining and securing copyrights; notices, etc
§ 31:29 Termination
§ 31:30 Remedies
§ 31:31 —Injunctions
§ 31:32 —Summary judgment
§ 31:33 Defenses
§ 31:34 —Fair use
§ 31:35 Damages
§ 31:36 —Profits; accounting; royalties

2. SUBJECT MATTER OF ASSERTED
INFRINGEMENT

§ 31:37 Generally

D. INTERFERENCE

1. WITH CONTRACTUAL RELATIONS

§ 31:38 Generally
§ 31:39 General recognition of doctrine
§ 31:40 Non-actionability of a party’s “interference” with

performance of the party’s own contract
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§ 31:41 Liability of agents
§ 31:42 Liability of corporate directors, officers, or employees
§ 31:43 Negligent interference
§ 31:44 Elements

2. NECESSITY OF A CONTRACT

§ 31:45 Generally
§ 31:46 Contracts terminable at will
§ 31:47 Voidable contracts
§ 31:48 Invalid or unenforceable contracts
§ 31:49 Void contracts

3. INDUCING BREACH OF CONTRACT

§ 31:50 Generally
§ 31:51 Causation factors
§ 31:52 Defendant’s knowledge of contract
§ 31:53 Defendant’s intent and purpose
§ 31:54 Defendant’s “malice”
§ 31:55 Defendant’s motive to injure the plaintiff

4. DEFENSES

§ 31:56 Generally
§ 31:57 Justification
§ 31:58 Privilege
§ 31:59 Competition
§ 31:60 Protection of economic or welfare interest
§ 31:61 —Defendant having financial or economic interest
§ 31:62 —Defendant responsible for welfare of another
§ 31:63 —Defendant with inducement to influence another’s

business policy
§ 31:64 Advice or truthful information
§ 31:65 Asserting bona fides claim

5. DAMAGES

§ 31:66 Generally
§ 31:67 Punitive

6. SITUATIONS

§ 31:68 Generally; miscellaneous
§ 31:69 Real estate transactions; broker-vendor-vendee

arrangements
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§ 31:70 Leases
§ 31:71 Franchises
§ 31:72 Professional relations; attorneys; physicians
§ 31:73 Employer-employee relations
§ 31:73.10 Insurers

7. WITH PROSPECTIVE CONTRACTS OR
ADVANTAGEOUS BUSINESS RELATIONS

a. General Principles as to Advantageous
Business or Economic Relations

§ 31:74 Generally
§ 31:75 Restatement principles
§ 31:76 —Cases citing Restatement Second of Torts
§ 31:77 Negligent interference with advantageous business

relations
§ 31:78 Dispensing with necessity of contract
§ 31:79 Elements
§ 31:80 —Knowledge
§ 31:81 —Intent; malice
§ 31:82 —Causation
§ 31:83 Defenses
§ 31:84 Justification; as balancing process
§ 31:85 —Effect or evil motive
§ 31:86 —Where act otherwise justifiable
§ 31:87 —Grounds for justification; to protect legitimate

interests of interferer, generally
§ 31:88 —Fair competition
§ 31:89 —To protect interests of third party
§ 31:90 Interference by competitor—Instituting, or

threatening to institute, legal or administrative
action—Allegations or evidence of interference
sufficient

§ 31:91 — —Allegations or evidence of interference not
sufficient

§ 31:92 Opening, or threatening to open, competing
business—Allegations or evidence of interference
sufficient

§ 31:93 —Allegations or evidence of interference not sufficient
§ 31:94 Damages
§ 31:95 —Punitive

b. Situations

§ 31:96 Generally
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§ 31:97 Attacking personal or business character
§ 31:98 Threatening interferer’s employees for dealing with

competitor
§ 31:99 Other acts of interference by competitor—

Allegations or evidence sufficient
§ 31:100 —Allegations or evidence of interference not

sufficient
§ 31:101 Interference by noncompetitor—Governmental; city;

state; allegations or evidence not sufficient
§ 31:102 —Interference with use of building

§ 31:103 Other governmental agents

§ 31:104 Interference by private competitor where
employment relationship exists between interferer
and interferee

§ 31:105 —Interference by former employer with employee’s
future employment—Allegations or evidence of
interference sufficient

§ 31:106 —Allegations or evidence of interference not
sufficient

§ 31:107 Distributorship or dealership—Interference by
supplier—Allegations or evidence of interference
sufficient

§ 31:108 —Interference by supplier, distributor, or
franchisor—Allegations or evidence of interference
not sufficient

§ 31:109 —Interference by distributor

§ 31:110 Credit—Allegations or evidence of interference
sufficient

§ 31:111 —Allegations or evidence of interference not
sufficient

§ 31:112 Lease

§ 31:113 Miscellaneous relationships—Allegations or evidence
of interference sufficient

§ 31:114 —Allegations or evidence of interference not
sufficient

§ 31:115 No relationship between interferer and interferee;
exercising authority over persons, agents, or
instrumentalities under interferer’s control—
Allegations or evidence of interference sufficient

§ 31:116 —Allegations or evidence of interference not
sufficient

§ 31:117 —Property—Allegations or evidence of interference
sufficient

§ 31:118 —Interference by negligence not sufficient
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§ 31:119 By other means—Allegations or evidence of
interference sufficient

§ 31:120 —Allegations or evidence of interference not
sufficient

§ 31:121 Status of interferer as competitor or noncompetitor
not specified—Allegations or evidence of
interference sufficient

§ 31:122 —Allegations or evidence of interference not
sufficient

c. With Prospective or Future Contractual
Relationships

§ 31:123 Generally
§ 31:124 Liability apart from justification or privilege;

interference with employment contract—Liability
upheld or supportable

§ 31:125 —Liability denied or not supportable
§ 31:126 Interference with contract for sale of business, stock,

or real property—Liability upheld or supportable
§ 31:127 —Liability denied or not supportable
§ 31:128 Interference with building construction or paving

contract
§ 31:129 Interference with contract for sale, distribution, or

manufacture of goods or products—Liability upheld
or supportable

§ 31:130 —Liability denied or not supportable
§ 31:131 Interference with lease or sublease agreement, or

contract for sale of lease—Liability upheld or
supportable

§ 31:132 —Liability denied or not supportable
§ 31:133 Interference with loan or bonding agreement
§ 31:134 Interference with miscellaneous contracts—Liability

upheld or supportable
§ 31:135 —Liability denied or not supportable
§ 31:136 Justification or privilege—Competition—Conduct

held privileged
§ 31:137 — —Conduct held not privileged
§ 31:138 Financial interest—Conduct held privileged
§ 31:139 —Conduct held not privileged
§ 31:140 Advice—Conduct held privileged
§ 31:141 —Conduct held not privileged
§ 31:142 Assertion of bona fide claim

§ 31:143 Miscellaneous privileges—Public interest

§ 31:144 —Person responsible for welfare of another
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§ 31:145 —Statements made by member of legislative body or
made during judicial or other official proceeding

8. WITH INHERITANCE OR GIFT

§ 31:146 Generally
§ 31:147 Interference with execution, alteration, or revocation

of will
§ 31:148 Suppression, spoliation, destruction, or loss of will
§ 31:149 Deprivation of inheritance by inducing inter vivos

transfer
§ 31:150 With gift

9. WITH MISCELLANEOUS SUBSTANTIVE
RIGHTS OR PECUNIARY INTERESTS

§ 31:151 Generally
§ 31:152 Property rights
§ 31:153 Games, sporting events, or contests

10. WITH LEGAL PROCESS OR TRIAL;
SPOLIATION OF EVIDENCE

§ 31:154 Generally
§ 31:155 Spoliation of evidence
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CHAPTER 32. FRAUD AND DECEIT;
MISREPRESENTATION AND
CONCEALMENT

A. GENERAL CONSIDERATIONS

§ 32:1 Generally

§ 32:2 Restatement Second of Torts

§ 32:3 History

§ 32:4 Definitions and distinctions

§ 32:5 Remedies related to tort action of deceit; breach of
warranty (contract); equitable remedy of rescission
(and cancellation); restitution

§ 32:6 Effect of fraud

§ 32:7 Fraud as defense
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B. KINDS OF FRAUD

§ 32:8 Generally
§ 32:9 Actual fraud
§ 32:10 Constructive or legal fraud

C. MISREPRESENTATION

1. GENERAL CONSIDERATIONS

§ 32:11 Generally
§ 32:12 Restatement provisions
§ 32:13 Manner of making
§ 32:14 Ambiguous representation; construction of language
§ 32:15 Representation erroneously expressed
§ 32:16 Representation misleading because incomplete
§ 32:17 Misrepresentation of intention

2. ELEMENTS OF FRAUD

§ 32:18 Generally
§ 32:19 Causation

3. FACT OR OPINION

§ 32:20 Generally
§ 32:21 Distinction between statements of fact and matters of

opinion
§ 32:22 Exceptions to, and qualifications of, rules regarding

opinions
§ 32:23 —Where relation of trust and confidence exists; effect

of superior knowledge
§ 32:24 —Opinion of professional adviser
§ 32:25 —Opinion deliberately given falsely with intent to

deceive
§ 32:26 Commendatory trade talk; puffing

4. MATTERS OF FUTURITY; MERE PROMISES

§ 32:27 Generally
§ 32:28 Illustrations
§ 32:29 Exceptions
§ 32:30 Mere promises, promissory statements, and

assertions as to future intentions

§ 32:31 —Illustrations

§ 32:32 —Exceptions

AMERICAN LAW OF TORTS

c



5. MATTERS AS TO LAW

§ 32:33 Generally
§ 32:34 Exceptions
§ 32:35 Foreign law

6. KNOWLEDGE OF FALSITY; INTENT TO
DECEIVE

a. Knowledge of Falsity

§ 32:36 Generally
§ 32:37 Necessity and effect of belief of representor in truth

of representation
§ 32:38 Qualified statements
§ 32:39 Duty to know facts; forgetfulness
§ 32:40 Statements made as of personal knowledge,

unqualifiedly and recklessly
§ 32:41 How knowledge is shown

b. Intent to Deceive

§ 32:42 Generally
§ 32:43 Representations made directly or indirectly
§ 32:44 Immateriality of motive

7. FALSITY

§ 32:45 Generally
§ 32:46 Representation erroneously expressed
§ 32:47 Partial truths; representations misleading because

incomplete
§ 32:48 Truth or falsity of particular representations

8. RELIANCE; EXPECTATION OF INFLUENCING
CONDUCT

§ 32:49 Generally
§ 32:50 Restatement provisions
§ 32:51 Knowledge of existence of representation
§ 32:52 Necessity of belief by representee in truth of

representation and resultant deception
§ 32:53 Circumstances precluding belief
§ 32:54 —Effect of resort to extraneous sources of information

9. RIGHT TO RELY; JUSTIFIABLE RELIANCE

§ 32:55 Generally

TABLE OF CONTENTS

ci



§ 32:56 Restatement provisions
§ 32:57 Qualifications of general rule
§ 32:58 Duty to investigate
§ 32:59 Effect of investigation
§ 32:60 Effect of time of making representation
§ 32:61 Effect of making representation indirectly
§ 32:62 Right to rely as dependent on character of

representation

10. MATERIALITY

§ 32:63 Generally
§ 32:64 Restatement provisions
§ 32:65 Specific types of representations

§ 32:66 Immateriality of collateral matters

D. CONCEALMENT; SILENCE, NONDISCLOSURE

§ 32:67 Generally

§ 32:68 Restatement provisions

§ 32:69 Distinction between mere silence and concealment

§ 32:70 Duty to speak

§ 32:71 Effect of partial disclosure

§ 32:72 Concealment, silence, nondisclosure as to particular
matters

§ 32:73 Nondisclosure coupled with tricks, artifices, or
misrepresentation

E. NEGLIGENT REPRESENTATIONS

§ 32:74 Generally

§ 32:75 “Relationship” between fraud and negligence—
Ultramares Corp. v. Touche, Niven & Co

§ 32:76 History

§ 32:77 Restatement provisions

§ 32:78 Illustrations

F. INNOCENT REPRESENTATIONS

§ 32:79 Generally

§ 32:80 Restatement provisions

G. CONFIDENTIAL AND FIDUCIARY RELATIONS

§ 32:81 Generally
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§ 32:82 Competence and capacity of parties to transaction
§ 32:83 —Unconscionable advantage; surprise

H. FRAUDULENT DEVICES AND ARTIFICES;
FALSE PRETENSES

§ 32:84 Generally
§ 32:85 Securing goods and services with intent not to pay
§ 32:86 Promises made with present intention not to perform

I. PERSONS ENTITLED TO RECOVER

§ 32:87 Generally
§ 32:88 Parties plaintiff

J. PERSONS LIABLE

§ 32:89 Generally
§ 32:90 Rationale and illustrations
§ 32:91 As between innocent persons
§ 32:92 Third persons not parties to transaction
§ 32:93 Representations by persons other than one charged
§ 32:94 Benefit to, or interest of, wrongdoer
§ 32:95 Effect of participation
§ 32:96 Parties defendant

K. REMEDIES, PROCEDURE, AND PLEADING

§ 32:97 Generally
§ 32:98 Tort actions at law

§ 32:99 Modern rule of pleading requiring specificity

§ 32:100 Rescission and other remedies in equity

L. EVIDENCE; TRIAL

§ 32:101 Evidence in general

§ 32:102 Burden of proof

§ 32:103 Inferences and presumptions

§ 32:104 Admissibility

§ 32:105 Standard or degree of proof; clear and convincing
evidence; preponderance

§ 32:106 Character of evidence; circumstantial evidence

§ 32:107 Degree of evidence, as to various elements such as
intent, etc

§ 32:108 Trial in general
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§ 32:109 —Right to trial by jury
§ 32:110 —Questions of fact and law

M. DEFENSES; CONTRIBUTORY NEGLIGENCE OR
COMPARATIVE FAULT; DUTY TO INVESTIGATE

§ 32:111 Generally
§ 32:112 Contributory negligence
§ 32:113 —Duty to investigate
§ 32:114 Prior litigation; res judicata
§ 32:115 Laches
§ 32:116 Waiver; proceeding with contract; ratification or

affirmance
§ 32:117 Estoppel

N. DAMAGES

1. COMPENSATORY

§ 32:118 Generally
§ 32:119 The “benefit of the bargain” rule

§ 32:120 The “out of pocket” rule

§ 32:121 Cost of making property conform to represented
condition

§ 32:122 Equitable or flexible rule; undecided jurisdictions

§ 32:123 Effect of nature of transaction or property involved

§ 32:124 Character of representation made

2. PUNITIVE

§ 32:125 Generally

§ 32:126 Allowance as question for jury

§ 32:127 Illustrative fact situations; deceit actions, etc., by
purchasers of real property

O. SPECIFIC FACT SITUATIONS

§ 32:128 Generally; miscellaneous

§ 32:129 Banks and bank officers; franchises or
distributorships

§ 32:130 Corporations, directors, shareholders, and
disposition of corporate stock

§ 32:131 Insurance; insurance companies

§ 32:132 Real estate, in general

§ 32:133 —Title and ownership
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§ 32:134 —Liens and encumbrances
§ 32:135 —Location of real property
§ 32:136 —Quantity, area, acreage, and boundaries
§ 32:137 —Quality, condition, and character of land
§ 32:138 —Buildings
§ 32:139 —Use and adaptability
§ 32:140 —Productivity
§ 32:141 —Value of land
§ 32:142 —Cost, price, and the like of land
§ 32:143 —Income, profits, or rental value of land
§ 32:144 Personal property, in general
§ 32:145 —Quality, condition, and character
§ 32:146 —Automobiles and other motor vehicles; odometers
§ 32:147 —Livestock; animals

§ 32:148 Credit, solvency, and financial standing

P. CONSUMER PROTECTION AND FRAUD
PREVENTION LEGISLATION

1. FEDERAL LEGISLATION

§ 32:149 Generally; Federal Trade Commission

§ 32:150 Fair Credit Reporting Act

§ 32:151 Fair Debt Collection Act

§ 32:152 Truth in Lending Act

§ 32:153 Interstate Land Sales Full Disclosure Act

2. STATE LEGISLATION

a. General Principles

§ 32:154 Generally

§ 32:155 Validity of statutes

§ 32:156 Construction vis-à-vis Federal Trade Commission
and FTC Act

§ 32:157 Elements

§ 32:158 “Consumer”

§ 32:159 “Unconscionable,” “fraudulent,” and the like

§ 32:160 “Use,” or “used” or “second hand”

§ 32:161 Damages assessable

§ 32:162 Availability of remedies to private persons

§ 32:163 Persons liable

§ 32:164 Miscellaneous practices

§ 32:165 —Advertising
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§ 32:166 —Acts affecting land or real estate
§ 32:167 —Repairs
§ 32:168 —Pyramid distribution schemes
§ 32:169 —Debt collection practices
§ 32:169.10 Funeral services

Q. SECURITIES ACTS VIOLATIONS

1. FEDERAL ACTS AND REGULATIONS

§ 32:170 Generally
§ 32:171 Civil actions by the Security Exchange Commission

(SEC)
§ 32:172 Pleading requirements
§ 32:173 The Securities Act of 1933 (15 U.S.C.A. §§ 77a to

77aa)
§ 32:174 —Private claims under 1933 Act

2. THE 1934 SECURITIES EXCHANGE ACT (15
U.S.C.A. §§ 78A TO 78PP)

§ 32:175 Generally; § 10(b) of the Act (15 U.S.C.A. §§ 78j to
78j-4)

§ 32:176 Private claims under § 10(b) and other provisions of
15 U.S.C.A. § 78

§ 32:177 “Purchase” and “sale”; “Manipulative or deceptive
device or contrivance in contravention” of statute,
etc

§ 32:178 Fraud or deceit “in connection with” purchase or
sale

§ 32:179 The Supreme Court’s Ernst decision
§ 32:180 Scienter
§ 32:181 Duty to disclose
§ 32:182 Reliance
§ 32:183 Causation
§ 32:184 Materiality
§ 32:185 Damages
§ 32:186 Liability relating to prospectuses
§ 32:187 Liability in respect of proxies, proxy statements, or

solicitations
§ 32:188 Section 13 of 1977 Act; Williams Act amendments;

§ 14
§ 32:189 Federal Rule 10b-5
§ 32:190 What constitutes a “security”; “investment

contracts”
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§ 32:191 —Stocks

§ 32:192 —Miscellaneous—Bonds (debentures), certificates of
deposit, notes, pledges, etc

§ 32:193 Miscellaneous violations and activities

§ 32:194 —Margins; margin requirements and calls

§ 32:195 —Insiders; inside information

§ 32:196 —Tender offers, takeovers, and the like

§ 32:197 —Short-swing transactions and operations

§ 32:198 Defenses

3. PARTIES PLAINTIFF

§ 32:199 Generally

4. PERSONS LIABLE

§ 32:200 Generally

§ 32:201 Controlling person

§ 32:202 Aiders and abettors

§ 32:203 Stockbrokers and their employees

§ 32:204 Attorneys

§ 32:205 Accountants and auditors

5. OTHER FEDERAL LEGISLATION; PRIVATE
MARKET RULES

§ 32:206 Commodity Exchange Act

§ 32:207 Investment Advisers Act

§ 32:208 Private market rules

6. STATE BLUE SKY LAWS

§ 32:209 Generally

§ 32:210 Security; investment contract

§ 32:211 Person who offers or sells a security; dealer; trader

§ 32:212 Sale of unregistered securities

§ 32:213 Exemptions

§ 32:214 Remedies; rescission, etc., and voiding of contract

§ 32:215 Defenses
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7. CIVIL ACTIONS UNDER RACKETEER
INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (RICO)

§ 32:216 Generally
§ 32:217 History and purpose of RICO legislation
§ 32:218 The Sedima case: prerequisites to liability
§ 32:219 Causation
§ 32:220 Jurisdiction
§ 32:221 Parties
§ 32:222 —Standing
§ 32:223 Elements of civil RICO claim
§ 32:224 Racketeering activity; pattern of racketeering

activity
§ 32:225 “Enterprise”; “Person”
§ 32:226 “Business”; “Property”
§ 32:227 Pleading

§ 32:228 —Particular allegations

§ 32:229 Remedies

§ 32:230 Evidence

§ 32:231 Damages; treble damages

§ 32:232 Defenses

CHAPTER 33. DISPARAGEMENT OF
GOODS; SLANDER OF TITLE; FALSE
WORDS

A. DISPARAGEMENT OF GOODS OR SERVICES;
TRADE LIBEL; INJURIOUS FALSEHOOD OR
FALSE WORDS

§ 33:1 Generally

§ 33:2 Elements of disparagement or injurious falsehood
action

§ 33:3 Distinctions

§ 33:4 Publication

§ 33:5 Disparaging statement; plain and natural meaning of
words

§ 33:6 Falsity

§ 33:7 Malice
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§ 33:8 Liability, or not, in particular instances
§ 33:9 Remedies
§ 33:10 Damages—Compensatory and punitive
§ 33:11 Defenses

B. SLANDER (DISPARAGEMENT) OF TITLE

§ 33:12 Generally
§ 33:13 Definition and nature
§ 33:14 Similarities and distinctions
§ 33:15 Elements and requisites
§ 33:16 Illustrations of liability or not
§ 33:17 Special damages; pecuniary loss
§ 33:18 Impairment of vendibility or value
§ 33:19 —Sufficiency of allegations or of evidence
§ 33:20 —Litigation and related expenses; attorney’s fees
§ 33:21 —Other elements
§ 33:22 Punitive damages
§ 33:23 Defenses

CHAPTER 34. UNFAIR COMPETITION AND
RELATED BUSINESS TORTS: TRADE
SECRETS; WRONGFUL DISCHARGE;
WRONGFUL TERMINATION

A. UNFAIR COMPETITION

1. AT COMMON LAW; UNDER FEDERAL
LEGISLATION

§ 34:1 Generally

§ 34:2 Federal statute—Lanham Act, § 43(a)—15 U.S.C.A.
§ 1125(a)

§ 34:3 — — —Elements

§ 34:4 — — —Trade dress

§ 34:5 — — —Advertising

2. FEDERAL PREEMPTION

§ 34:6 Generally

3. STATE LEGISLATION

§ 34:7 Generally
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B. EMPLOYER-EMPLOYEE (MASTER AND
SERVANT) TORTIOUS RELATIONSHIPS

§ 34:8 Generally
§ 34:9 Employee’s inventions, etc
§ 34:10 Employer’s shop right or license in invention
§ 34:11 Employee’s use of former employer’s confidential

information or trade secrets
§ 34:12 —Solicitation of former employer’s customers;

customer lists
§ 34:13 Stealing, inducing, enticing, luring away at-will

employees by third person, former employee, or both
§ 34:14 —General rule denying liability
§ 34:15 —Exceptions generally to rule of nonliability;

unlawful or improper means or purpose
§ 34:16 —Breach of collateral contract or violation of

restrictive covenant
§ 34:17 —Breach of fiduciary duty
§ 34:18 —Unjustified interference with business relations
§ 34:19 —Unfair competition; unreasonable restraint of trade

C. TRADE SECRETS

1. INTRODUCTION

§ 34:20 Generally
§ 34:21 History
§ 34:22 Essence of action; doctrinal bases
§ 34:23 State statutory regulation
§ 34:24 Misappropriation
§ 34:25 Definitions
§ 34:26 Elements, characteristics, factors
§ 34:27 Discovery and related processes; protective orders
§ 34:28 Various applications: computers, technology, customer

lists
§ 34:29 Preemption

2. REMEDIES AGAINST MISAPPROPRIATORS

§ 34:30 Remedies; jurisdiction; burden of proof
§ 34:31 Damages; in general
§ 34:32 Plaintiff’s losses; lost profits; propriety as measure
§ 34:33 —Other losses and expenses; cost of remedial efforts

§ 34:34 —Reduction in capital value

§ 34:35 —Development costs
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§ 34:36 —Miscellaneous
§ 34:37 Defendant’s gains—Profits; propriety as measure
§ 34:38 —As preferred measure where plaintiff’s losses not

shown
§ 34:39 —Circumstances in which deemed inappropriate

measure
§ 34:40 Determination of amount of profits—Accounting

period; commencement
§ 34:41 —Duration
§ 34:42 —Sales of related products
§ 34:43 Deductability of business expenses, in general
§ 34:44 —Particular claimed deductions; cost of goods sold
§ 34:45 —Organization, depreciation, and amortization
§ 34:46 —Research and development
§ 34:47 —Salaries and consulting fees
§ 34:48 —Maintenance and repair
§ 34:49 —Advertising and marketing expenses
§ 34:50 —Bad debts, returns, and allowances
§ 34:51 —Legal expenses
§ 34:52 —Taxes
§ 34:53 —Insurance
§ 34:54 —Interest on invested capital
§ 34:55 Adjustments; claimed offsets
§ 34:56 —Prejudgment interest on amount of profits
§ 34:57 Defendant’s savings; resulting from increased

productivity
§ 34:58 —Resulting from reduced research and development

costs
§ 34:59 Royalty as a measure of damages
§ 34:60 Punitive damages
§ 34:61 Attorney’s fees
§ 34:62 Injunctions

3. DEFENSES

§ 34:63 Generally; statute of limitations
§ 34:64 Abandonment
§ 34:65 —General view that public disclosure results in

abandonment
§ 34:66 —View that limited disclosure does not result in
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§ 34:67 —Requirement of substantial element of secrecy
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§ 34:69 —Absence as establishing abandonment
§ 34:70 —Particular types of disclosure; marketing of product
§ 34:71 —Public use of items incorporating trade secrets
§ 34:72 —Public exhibition
§ 34:73 —Plant tours or access
§ 34:74 —Published material; trade or technical literature
§ 34:75 —Advertising or promotional material
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business associate
§ 34:77 Employees; former employees
§ 34:78 —Actual or potential licensees
§ 34:79 —Customer or client
§ 34:80 —Competitor
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DISMISSAL
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§ 34:92 Attachment or garnishment of wages or earnings

§ 34:93 Civil rights violations or discriminatory practices

§ 34:94 Sexual harassment

§ 34:95 Effect of various labor-management relations
statutes

§ 34:96 Polygraph examination restrictions; barring tests
as condition of employment
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§ 34:97 Fair Labor Standards Act

§ 34:98 Exercising rights under ERISA—Employee benefit
plans

§ 34:99 Filing claim for health insurance under employer’s
group plan

§ 34:100 Assertion of rights as stockholder

§ 34:101 Unlawful or unethical acts of employer or
co-employees

§ 34:102 Miscellaneous grounds for discharge

c. Remedies; Procedure; Evidence; Damages

§ 34:103 Generally

§ 34:104 Evidence; burden of proof; questions of law and fact

§ 34:105 Damages

§ 34:106 —Punitive damages

2. EXPRESS CONTRACTS FOR TERM
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§ 34:108 Construction and effect of provisions for discharge
“for cause”

§ 34:109 Reduction in rank or other demotion as breach of
contract

§ 34:110 Matters relating to bonuses, perquisites, etc

§ 34:111 Contract remedies, practice, and procedure

§ 34:112 Contract damages

3. PUBLIC EMPLOYMENT

a. General Considerations
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§ 34:114 Civil service statutes and regulations

§ 34:115 Constitutional issues and limitations

§ 34:116 —Procedural due process

§ 34:117 Substantive due process—“Property” right or
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CHAPTER 35. PRIMA FACIE TORT

A. IN GENERAL

1. DEFINITION

§ 35:1 Classic prima facie tort; purpose

2. ORIGIN AND DEVELOPMENT OF DOCTRINE

§ 35:2 Generally
§ 35:3 Relationship to trespass on the case
§ 35:4 Relationship to the development of modern tort law
§ 35:5 Development of the doctrine in New York
§ 35:6 The approach of the Restatement Second of Torts
§ 35:7 Other theoretical approaches
§ 35:8 Courts recognizing doctrine
§ 35:9 Courts not recognizing doctrine

B. ELEMENTS OF PRIMA FACIE TORT

1. RESTATEMENT SECOND OF TORTS

a. Intent to Injure

§ 35:10 Generally
§ 35:11 Distinction between intent to injure and intent to do

act
§ 35:12 Balancing approach when defendant’s intent is not

solely to injure
§ 35:13 Distinction between “harm” and “injury”

b. Absence of Sufficient Justification

§ 35:14 Balancing approach; relationship to public policy
§ 35:15 Economic benefit as a justification
§ 35:16 Relationship to other torts and privileges
§ 35:17 Justification measured by objective and subjective

standards
§ 35:17.10 Frivolous claim

c. Injury Resulting from the Defendant’s Acts

§ 35:18 Generally
§ 35:19 Damages; requirement of proof of actual harm

d. Defenses

§ 35:20 Generally
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2. APPROACH OF NEW YORK AND
JURISDICTIONS APPLYING SIMILAR
ANALYSES

a. A Tort of Last Resort

§ 35:21 Requirement that a nominate or classic tort not be
available as a remedy

§ 35:22 Distinction between prima facie tort and established
torts

§ 35:23 Distinction between prima facie tort and developing
or other torts

§ 35:24 Permissibility of alternative pleading

b. Disinterested Malevolence
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§ 35:30 Exemplary or punitive damages

d. Justification

§ 35:31 Justification

§ 35:32 Business or commercial interest

§ 35:33 Limits on justification of commercial self-interest

§ 35:34 Government or public interest

C. APPLICATION OF PRIMA FACIE TORT THEORY

1. IN GENERAL

§ 35:35 Prima facie tort not available when action should
proceed under other tort theory

§ 35:35.10 Adding a claim for prima facie tort

§ 35:35.20 Abandonment of prima facie tort claim

§ 35:36 Cannot be used to avoid statute of limitations
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§ 35:36.20 Discovery
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2. INTENTIONAL DEPRIVATION OF PROPERTY,
GENERALLY

§ 35:37 Applicability
§ 35:38 Justification

3. INTENTIONALLY CAUSING LIABILITY

§ 35:39 Generally

4. COMMERCIAL AND NONCOMMERCIAL
APPLICATIONS, GENERALLY

§ 35:40 Business and commercial applications, generally
§ 35:41 Intentional breach of contract
§ 35:42 Intentional interference with contract or prospective

economic relations
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§ 35:50 Abusive or wrongful discharge from at-will
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§ 35:51 —Damage to reputation

6. ACTIONS DESIGNED TO INJURE THE
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§ 35:53 Dissemination of information with intent to injure
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7. TORTIOUS BEHAVIOR ASSOCIATED WITH
LAWSUIT OR PROSECUTION
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8. GOVERNMENT ACTIONS OR INACTIONS

§ 35:56 Denial of needed document or permit; other acts
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