TABLE OF CONTENTS

Page
Committee MeEmDbDETS. .. ...ttt e e e e 1ii
INtrodUCHION . ..o et \%

Instruction
GENERAL INSTRUCTIONS FOR CIVIL CASES
Chapter 1.

PRELIMINARY INSTRUCTIONS FOR USE AT
COMMENCEMENT OF TRIAL AND/OR AT END OF

S 7 N 1
1.1 Preliminary Instructions—Introduction; Role of Jury...... 2
1.2 Preliminary Instructions—Description of Case; Summary

of Applicable Law..........c..ooiiiiiiiiii i 3
1.3 Preliminary Instructions—Conduct of the Jury ............ 5
1.4 Preliminary Instructions—Bench Conferences.............. 9
1.5 Preliminary Instructions—Evidence........................ 10
1.6 Preliminary Instructions—Direct and Circumstantial

Evidence.......coouiiiiiiiiiiii i 13
1.7 Preliminary Instructions—Credibility of Witnesses....... 15
1.8 Preliminary Instructions—Jury Questions for

WiENESSES .ttt ettt e 17
1.9 Preliminary Instructions—Note-Taking By Jurors........ 19
1.10 Preliminary Instructions—Preponderance of the

Evidence........cooiiiiiiiiiiiiii i i 23
1.11 Preliminary Instructions—Clear and Convincing

Evidence.......ccouiiiiiiiiiiii i 25
1.12 Preliminary Instructions—Description of Trial

Proceedings .......cccooviiiiiiii e 26

Chapter 2.

GENERAL INSTRUCTIONS FOR USE DURING TRIAL....29
2.1 General Instructions For Use During Trial—Impeachment

of Witness’s Character for Truthfulness.................. 30
2.2 General Instructions For Use During Trial—Judicial
N O ICE. . it s 31



MODEL CIVIL JURY INSTRUCTIONS

Instruction Page
2.3 General Instructions For Use During Trial—Stipulation of
TesStimONY ...t e 32
2.4  General Instructions For Use During Trial—Stipulation of
Fact. ..o 33
2.5  General Instructions For Use During Trial—Use of
Deposition.......cocviiiiiii 34
2.6 General Instructions For Use During Trial—Use of
Interrogatories...........ooviiiiiiii i 35
2.7 General Instructions For Use During Trial—Charts and
Summaries in Evidence ............c.coooiiiiiiiii. 36
2.8 General Instructions For Use During Trial—Charts and
Summaries Not Admitted in Evidence.................... 37
2.9  General Instructions For Use During Trial—Striking
Evidence.......ooouuiiiiiiiiii 38
2.10 General Instructions For Use During Trial—Evidence
Admitted for a Limited Purpose........................... 39
2.11 General Instructions For Use During Trial—Opinion
TeStimONY . ..ottt i et 41
2.12 General Instructions For Use During Trial—Foreign
Language Testimony or Audio Recording................. 43
2.13 General Instructions For Use During Trial—Transcript of
Audio-Recorded Conversation..................coovieenn.. 44
2.14 General Instructions For Use During Trial—Recess
Admonition .......c.iiiiiii 45
Chapter 3.
GENERAL INSTRUCTIONS FOR USE AT END OF
TRIAL ..o e e e e e 47
3.1 General Instructions For Use At End of
Trial—Deliberations............ccooviiiiiiiiiiiniiiiine .. 48
3.2 General Instructions For Use At End of Trial—Number of
WSS . . ettt 53
3.3 General Instructions For Use At End of Trial—Read-Backs
of Trial Testimony .........coiviiiiiieiiiiieeiiiie i 54

3.4 General Instructions For Use At End of Trial—Deadlock .56

FEDERAL CLAIMS INSTRUCTIONS

Chapter 4.
INSTRUCTIONS FOR CIVIL RIGHTS CLAIMS UNDER
SECTION 1983 . ...t e 59
4.1 Section 1983 Introductory Instruction.................... 61
4.2 Section 1983—Burden of Proof............................ 63
4.3 Section 1983—Elements of Claim......................... 66
4.4 Section 1983—Action under Color of State Law......... 69

viii



Instruction

441

4.4.2
44.3

4.5
4.6.1

4.6.2
4.6.3

4.6.4
4.6.5

4.6.6

4.6.7
4.6.8

4.7.1
4.7.2
4.7.3
4.8.1
4.8.2
4.8.3
4.9

49.1

4.10
4.11

4111

TABLE OF CONTENTS

Page
Section 1983—Action under Color of State Law—Action
under Color of State Law Is Not in Dispute ........... 74
Section 1983—Action under Color of State Law—

Determining When an Official Acted under Color of

State Law ....oooiiiii e 75
Section 1983—Action under Color of State Law—

Determining Whether a Private Person Conspired with

a State Official.............oooiii i 81
Section 1983—Deprivation of a Federal Right........... 88
Section 1983—Liability in Connection with the Actions

of Another—Supervisory Officials ....................... 89
Section 1983—Liability in Connection with the Actions

of Another—Failure to Intervene........................ 99

Section 1983—Liability in Connection with the Actions
of Another—Municipalities—General Instruction....101

Section 1983—Liability in Connection with the Actions
of Another—Municipalities—Statute, Ordinance,
Regulation, or Official Policy ........................... 108

Section 1983—Liability in Connection with the Actions
of Another—Municipalities—Choice by Policymaking

Official ....oooii 110
Section 1983—Liability in Connection with the Actions
of Another—Municipalities—Custom.................. 114

Section 1983—Liability in Connection with the Actions
of Another—Municipalities—Liability Through
Inadequate Training or Supervision................... 122

Section 1983—Liability in Connection with the Actions
of Another—Municipalities—Liability Through

Inadequate Screening ..............ccooiiiiiiiiiiaiin.. 127
Section 1983—Affirmative Defenses—Conduct Not
Covered by Absolute Immunity ........................ 132
Section 1983—Affirmative Defenses—Qualified
Immunity ... 139
Section 1983—Affirmative Defenses—Release-Dismissal
Agreement ............ooi i 158
Section 1983—Damages—Compensatory Damages....163
Section 1983—Damages—Nominal Damages .......... 172
Section 1983—Damages—Punitive Damages........... 174
Section 1983—Excessive Force (Including Some Types of
Deadly Force)—Stop, Arrest, or other “Seizure”...... 190
Section 1983—Instruction for Garner-Type Deadly Force
Cases—Stop, Arrest, or other “Seizure”............... 201

Section 1983—Excessive Force—Convicted Prisoner ..211
Section 1983—Conditions of Confinement—Convicted

Prisoner. ... ..o 218
Section 1983—Conditions of Confinement—Convicted
Prisoner—Denial of Adequate Medical Care.......... 219

ix



MODEL CIVIL JURY INSTRUCTIONS

Instruction Page
4.11.2 Section 1983—Conditions of Confinement—Convicted
Prisoner—Failure to Protect from Suicidal Action ...234
4.11.3 Section 1983—Conditions of Confinement—Convicted
Prisoner—Failure to Protect from Attack............. 242
4.12  Section 1983—Unlawful Seizure......................... 249
4.12.1 Section 1983—Unlawful Seizure—7Terry Stop and
FrisK. oo 259
4.12.2 Section 1983—Unlawful Seizure—Arrest—Probable
(0710 1T Y 271
4.12.3 Section 1983—Unlawful Seizure—Arrest—Warrant
Application ..........cooiiiiiii 285
4.13  Section 1983—Malicious Prosecution.................... 295
4.13.1 Section 1983—Burdens of Proof in Civil and Criminal
[0F= 11 =Y T 310
414  Section 1983—State-created Danger .................... 313
415 Section 1983—High-Speed Chase........................ 331
4.16  Section 1983—Duty to Protect Child in Foster Care ..334
Chapter 5.
INSTRUCTIONS FOR EMPLOYMENT DISCRIMINATION
CLAIMSUNDERTITLE VII.............ooiiiiiiiiii, 339
5.0  Title VII Introductory Instruction ........................ 340
5.1.1 Elements of a Title VII Claim—Disparate
Treatment—Mixed-Motive ..............ccoiiiiiiinn.... 356
5.1.2 Elements of a Title VII Claim—Disparate
Treatment—Pretext....................ooiiiiiii. 366
5.1.3 Elements of a Title VII Claim—Harassment—Quid Pro
QUO ottt 375
5.1.4 Elements of a Title VII Action—Harassment—Hostile

5.1.5

5.1.6
5.1.7
5.2.1

5.2.2
5.3.1

5.3.2
54.1

5.4.2

Work Environment—Tangible Employment Action ...384
Elements of a Title VII Claim—Harassment—Hostile
Work Environment—No Tangible Employment

ACtiON. ... 392
Elements of a Title VII Claim—Disparate Impact...... 406
Elements of a Title VII Claim—Retaliation.............. 408
Title VII Definitions—Hostile or Abusive Work

Environment.............ooii i 427
Title VII Definitions—Constructive Discharge .......... 431
Title VII Defenses—Bona Fide Occupational

Qualification ...........cooiiiiiiiiiii 433
Title VII Defenses—Bona Fide Seniority System ....... 436
Title VII Damages—Compensatory Damages—General

Instruction ... 437
Title VII Damages—Punitive Damages .................. 445

X



TABLE OF CONTENTS

Instruction Page
5.4.3 Title VII Damages—Back Pay—For Advisory or
Stipulated Jury...........cooiiiiiiii i 450
5.4.4 Title VII Damages—Front Pay—For Advisory or
Stipulated Jury.............oooiiiiiiii 460
5.4.5 Title VII Damages—Nominal Damages.................. 463
Chapter 6.
INSTRUCTIONS FOR RACE DISCRIMINATION CLAIMS
UNDER 42 U.S.C §1981 ... 465
6.0  Section 1981 Introductory Instruction.................... 466
6.1.2 Elements of a Section 1981 Claim—Disparate
Treatment—Pretext................cooiiiiiiii i, 469
6.1.3 Elements of a Section 1981 Claim—Harassment—Hostile
Work Environment—Tangible Employment Action ...474
6.1.4 Elements of a Section 1981 Claim—Harassment—Hostile
Work Environment—No Tangible Employment
ACtION. ... 479
6.1.5 Elements of a Section 1981 Claim—Disparate Impact .486
6.1.6 Elements of a Section 1981 Claim—Retaliation......... 487
6.1.7 Elements of a Section 1981 Claim—Municipal
Liability—No Instruction................c.coiiiiiinnn... 495
6.2.1 Section 1981 Definitions—Race ........................... 497
6.2.2 Section 1981 Definitions—Hostile or Abusive Work
Environment................ 500
6.2.3 Section 1981 Definitions—Constructive Discharge...... 503
6.3.1 Section 1981 Defenses—Bona Fide Occupational
Qualification ...........cooiiiiiiiiii i 505
6.3.2 Section 1981 Defenses—Bona Fide Seniority System ..506
6.4.1 Section 1981 Damages—Compensatory Damages—
General Instruction....................coooiiii. 507
6.4.2 Section 1981 Damages—Punitive Damages ............. 512
6.4.3 Section 1981 Damages—Back Pay—For Advisory or
Stipulated Jury...........ccooiiiiii 517
6.4.4 Section 1981 Damages—Front Pay—For Advisory or
Stipulated Jury...........cooiiiiiii 520
6.4.5 Section 1981 Damages—Nominal Damages ............. 523
Chapter 7.
INSTRUCTIONS REGARDING SECTION 1983
EMPLOYMENT CLAIMS. ...ttt 525
7.0 Section 1983 Employment Discrimination................. 526

7.1 Section 1983 Employment Discrimination—Mixed

MOtIVE . et 532

7.2 Section 1983 Employment Discrimination—Pretext...... 537

pal



MODEL CIVIL JURY INSTRUCTIONS

Instruction Page
7.3 Section 1983 Employment
Discrimination—Harassment.............................. 541
7.4 Employment Discrimination—Retaliation—First
Amendment. ... 548
7.5 Section 1983—Employment—Damages .................... 567
Chapter 8.
INSTRUCTIONS FOR CLAIMS UNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT.................. 575
8.0 ADEA Introductory Instruction ........................... 576

8.1.1 Elements of an ADEA Claim—Disparate Treatment ...581
8.1.2 Elements of an ADEA Claim—Harassment—Hostile Work
Environment—Tangible Employment Action .......... 591
8.1.3 Elements of an ADEA Claim—Harassment—Hostile Work
Environment—No Tangible Employment Action ...... 594

8.1.4 Elements of an ADEA Claim—Disparate Impact ....... 601
8.1.5 Elements of an ADEA Claim—Retaliation............... 606
8.2.1 ADEA Definitions—Hostile or Abusive Work

Environment. ... 615
8.2.2 ADEA Definitions—Constructive Discharge ............. 618
8.3.1 ADEA Defenses—Bona Fide Occupational

Qualification ...........cooiiiiiiii 620
8.3.2 ADEA Defenses—Bona Fide Seniority System .......... 622
8.3.3 ADEA Defenses—Waiver............ccoovvviiiiiiiiinnnnn.. 624
8.4.1 ADEA Damages—General Compensatory Damages ....628
8.4.2 ADEA Damages—Back Pay ............................... 629
8.4.3 ADEA Damages—Liquidated Damages .................. 633
8.4.4 ADEA Damages—Front Pay............................... 637
8.4.5 ADEA Damages—Nominal Damages..................... 640

Chapter 9.
INSTRUCTIONS FOR EMPLOYMENT CLAIMS UNDER
THE AMERICANS WITH DISABILITIES ACT ............... 641

9.0 ADA Employment Claims—Introductory Instruction...642
9.1.1 Elements of an ADA Claim—Disparate

Treatment—Mixed-Motive .............cocovviiiiinn.... 649
9.1.2 Elements of an ADA Claim—Disparate
Treatment—Pretext....................oiiiiii. 657
9.1.3 Elements of an ADA Claim—Reasonable
Accommodation.............ooiiiiiii i 663
9.1.4 Elements of an ADA Claim—Harassment—Hostile Work
Environment—Tangible Employment Action .......... 681

9.1.5 Elements of an ADA Claim—Harassment—Hostile Work
Environment—No Tangible Employment Action ...... 686

xi1



TABLE OF CONTENTS

Instruction Page
9.1.6 Elements of an ADA Claim—Disparate Impact ......... 694
9.1.7 Elements of an ADA Claim—Retaliation................. 696
9.2.1 ADA Definitions—Disability......................cooo. 709
9.2.2 ADA Definitions—Qualified Individual................... 730
9.2.3 ADA Definitions—Hostile or Abusive Work

Environment...... ..o 741
9.2.4 ADA Definitions—Constructive Discharge............... 744
9.3.1 ADA Defenses—Direct Threat............................. 746
9.4.1 ADA Damages—Compensatory Damages—General
Instruction ... 749
9.4.2 ADA Damages—Punitive Damages....................... 755
9.4.3 ADA Damages—Back Pay—For Advisory or Stipulated
UL e 760
9.4.4 ADA Damages—Front Pay—For Advisory or Stipulated
JUTY . 767
9.4.5 ADA Damages—Nominal Damages....................... 770

Chapter 10.

INSTRUCTIONS FOR CLAIMS UNDER THE FAMILY AND

MEDICAL LEAVE ACT ... i 773
10.0 FMLA Introductory Instruction.......................... 774
10.1.1 Elements of an FMLA Claim—Interference With Right

to Take Leave ......coovvuiiiiiiiiiiiiii 783
10.1.2 Elements of an FMLA
Claim—Discrimination—Mixed-Motive ............... 797
10.1.3 Elements of an FMLA
Claim—Discrimination—Pretext....................... 808
10.1.4 Elements of an FMLA Claim—Retaliation for Opposing
Actions in Violation of FMLA .......................... 817
10.2.1 FMLA Definitions—Serious Health Condition ......... 826
10.2.2 FMLA Definitions—Equivalent Position ................ 833
10.3.1 FMLA Defense—Key Employee.......................... 834
10.4.1 FMLA Damages—Back Pay—No Claim of Willful
Violation .......ooviiiiiiii 838
10.4.2 FMLA Damages—Back Pay—Willful Violation ........ 843
10.4.3 FMLA Damages—Other Monetary Damages........... 850
10.4.4 FMLA Damages—Liquidated Damages................. 854
10.4.5 FMLA Damages—Nominal Damages.................... 855

Chapter 11.

INSTRUCTIONS FOR SEX DISCRIMINATION CLAIMS
UNDER THE EQUAL PAY ACT........cccoiiiiiiiiiiiiiieee. 857

Introductory Note to Equal Pay Act Instructions ........... 858

xiii



Instruction
11.0
11.1.1
11.1.2
11.2.1
11.2.2
11.2.3

11.2.4
11.3.1

11.3.2
11.3.3
11.3.4
11.3.5

11.3.6
11.3.7

MODEL CIVIL JURY INSTRUCTIONS

Page

Equal Pay Act Introductory Instruction................. 860
Basic Elements of an Equal Pay Act Claim ............ 866
Equal Pay Act—Retaliation .............................. 872
Equal Pay Act Defenses—Seniority System ............ 882
Equal Pay Act Defenses—Merit System ................ 885
Equal Pay Act Defenses—System Measuring Earnings

By Quantity or Quality.....................ooiiiiL. 888
Equal Pay Act Defenses—Factor Other Than Sex..... 891
Equal Pay Act Damages—General Compensatory

Damages ......ccooviiiii e 895
Equal Pay Act Damages—Back Pay—Non-Willful

Violations ......ooviiiiiiii 896
Equal Pay Act Damages—Back Pay—Willful

Violations ......ooviiiin i 899
Equal Pay Act Damages—Liquidated Damages........ 903
Equal Pay Act Damages—Front Pay.................... 904
Equal Pay Act Damages—Nominal Damages .......... 905

Equal Pay Act Damages—Damages for Retaliation ...906

Appendix

Integrated Instruction and Verdict Form—Section 1983 Claim—
Excessive Force (Stop, Arrest, or other “Seizure”) ................ 914

Xiv



