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termination and effective dates

—Notice and reporting requirements

—Administrative duties of plan sponsors of mass-
withdrawal-terminated plans

Involuntary termination by the PBGC

Employer liability for termination

—Liability for termination of single employer plans under
distress or involuntary terminations

— —Liability to PBGC

— —Liability to trustee

— —Tax deductibility

— —Claim priority in bankruptcy

— —Transactions to avoid liability

— —Liability of substantial employer

— —Enforcement authority

— —Administrative procedures

— —Restoration of plans

EMPLOYER WITHDRAWAL LIABILITY

Employer withdrawal liability under multiemployer pension
plans

—Complete withdrawal

—Reduction or waiver of complete withdrawal liability

—Partial withdrawals from a multiemployer plan

—Exemptions for certain industries and new employers

—Exemption from complete withdrawal for change in
corporate structure and labor disputes

—Limitations on amount of withdrawal liability

—De minimis rules

—Dollar limitations on withdrawal liability

—Calculation of withdrawal liability
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ERISA PraAcTICE AND PROCEDURE

§ 7.69 —Presumptive method

§ 7:70 — —The post-September 25, 1980 liability
§ 7:71 — —The pre-September 26, 1980 liability
§ 7:72 —The modified presumptive method

§ 7:73 —The rolling-5 method

§ 7:74 —Direct attribution method

§ 7:75 —Alternative methods and modifications
§ 7:76 —Transactions to evade liability

§ 7:77 —Notice of liability and payment

§ 7:78 —Mass withdrawal/allocating liability

§ 7:79 —Who is liable for withdrawal liability

§ 7:80 — —Common control groups

§ 7:81 — —Sole proprietors

§ 7:82 — —Officers and shareholders

§ 7:83 — —Other issues

§ 7:84 —Resolution of disputes and interim liability

§ 7:85 — —Requirement of arbitration

§ 7:86 — —Arbitration procedures—Procedures specified in PBGC
regulations

§ 7:87 — — —International Foundation/American Arbitration
Association Procedures

§ 7:88 — — —Obligation to pay pending review

§7:89 — — —Presumptions in arbitration

§ 790 — — —Review of award

§ 791 —Civil enforcement

VIII. REORGANIZATION, MERGERS AND TRANSFERS

§ 7:92 Employer withdrawal liability under multiemployer pension
plans—Supplemental and voluntary withdrawal liability
payment funds

§ 7:93 Mergers of plans and transfers of plan assets and liabilities

CHAPTER 8. ADMINISTRATION AND
ENFORCEMENT

I. ENFORCEMENT OF ERISA
A. DEPARTMENT OF LABOR

§ 8:1 Enforcement of ERISA by Department of Labor and
Department of Treasury

§ 8:2 —DOL—Reporting and disclosure

§ 8:3 — —Plan expenses

§ 8:4 — —Participation, vesting and funding
§ 8:5 —Fiduciary obligation (joint authority)

B. INTERNAL REVENUE SERVICE
§ 8:6 Enforcement of ERISA by Department of Labor and
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Department of Treasury—IRS—Tax qualification—
Determination letters

§ 8:7 — — —“Savings Initiative”

§ 8:8 — — —Correction procedures

§ 8:9 — — —HEART Act

§ 8:10 — — —Final 401(k) regulations

II. PENALTIES, ENFORCEMENT AND APPLICABLE
LAW

§ 8:11 Criminal penalties

§ 8:12 Civil enforcement—In general

§ 8:13 Applicable law and principles of construction
§ 8:14 Actions for benefits

III. ACTIONS FOR BENEFITS
A. ENTITLEMENT TO SUE

§ 8:15 Actions for benefits—Classes of persons entitled to sue for

benefits
§ 8:16 — —Participants
§ 8:17 — —Beneficiaries
§ 8:18 — —Assignees
§ 8:19 — —Fiduciaries and plan administrators
§ 8:20 — —Other parties
§ 8:21 — —Claim must arise under ERISA

B. SUBJECT TO SUIT
§ 8:22  Actions for benefits—Persons subject to suit for benefits

C. ELEMENTS OF RECOVERY

§ 8:23  Actions for benefits—Elements of recovery of plan benefits,
enforcement of plan terms and clarification of future

benefits
§ 8:24 — —Rules of construction
§ 8:25 — — —Application of state/federal common law
§ 8:26 — —Plan recovery of overpayments

D. ACTIONS FOR SEVERANCE BENEFITS

§ 8:27 Actions for benefits—Actions for severance benefits—In

general
§ 8:28° — —“Change of control,” sale or plant closing
§8:29 — —“Good reason”
§ 8:30 — —Requirement of a release
§ 8:31 — —Vesting of severance
§ 8:32 — —Application of state law
§ 8:33 — —Severance not an employment guarantee
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E.

§ 8:34
§ 8:35

F.

§ 8:36

G.

§ 8:37

§ 8:38

§ 8:39

§ 8:40

§ 8:41
§ 8:42

§ 8:43
§ 8:44

§ 8:45

§ 8:46
§ 8:47

§ 8:48
§ 8:49

§ 8:50
§ 8:51

§ 8:52
§ 8:53
§ 8:54
§ 8:55
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RELIEF

Actions for benefits—Relief available—In general
—Awvailability of individual relief

NON-EQUITABLE BENEFITS

Actions for benefits—Claims for “benefits” ruled not
equitable in nature

PLAN REIMBURSEMENT ACTIONS

Actions for benefits—Plan reimbursement actions—Relief
not allowed
— —Relief allowed

“MAKE WHOLE” RULE

Actions for benefits—Application of the “make whole” rule

AGREEMENTS, RELEASES AND WAIVERS

Actions for benefits—Settlement agreements, releases and
participant waivers

ATTORNEY’S FEES

Actions for benefits—Award of attorney’s fees
—Amount of attorney’s fees

RECOVERY AND DAMAGES

Actions for benefits—Recovery of costs and interest
—Punitive damages

STANDARD OF COURT REVIEW

Actions for benefits—Standard of court review—Arbitrary
and capricious

— —De novo

— —Application of arbitrary and capricious rule after
Firestone

— —Application of arbitrary and capricious rule after
Firestone—Effect of “proof of loss” provisions

— —Application of arbitrary and capricious rule after
Firestone—Effect of a conflict of interest

— —Examples of application—Experimental treatment

— — —Cancellation of service credit and suspension of
benefits

— — —Disclosure of financial difficulties
— — —Contravention of plan language
— — —Ambiguity and silence

— —Examples of application



TaBLE oF CONTENTS

§ 8:56
§ 8:57

§ 8:58
§ 8:59
§ 8:60

— — —Conflict with ERISA policies

— — —PFailure to develop information or offer an
explanation

— — —Violation of collective bargaining agreement

— — —Decision legally incorrect

— — —Amendment issues

M. RIGHT TO JURY TRIAL

§ 8:61

Actions for benefits—Right to jury trial

N. PROCEDURAL CONSIDERATIONS

§ 8:62

§ 8:63
§ 8:64
§ 8:65
§ 8:66
§ 8:67
§ 8:68
§ 8:69
§ 8:70

O.

§ 8:71

P.

§ 8:72

Q.

§ 8:73
§ 8:74
§ 8:75
§ 8:76

R.

§ 8:77

Actions for benefits—Procedural considerations—
Jurisdiction

— —Pendent jurisdiction

— —Removal and the “well-pleaded complaint” rule

— —Venue

— —Service of process

— —Res judicata/collateral estoppel/issue preclusion

— —Mootness

— —Attorney-client privilege

— —Discovery

CLASS ACTIONS

Actions for benefits—Class actions

STATUTE OF LIMITATIONS AND ACCRUAL

Actions for benefits—Statute of limitations and accrual of
cause of action

CLAIMS PROCEDURE

Actions for benefits—Claims and appeals procedures
—Claims procedure—“Full and fair review”

— —Exhaustion requirement

—Claims and appeal procedures—Futility and inadequacy

ARBITRATION

Actions for benefits—Arbitration

IV. PROHIBITED DISCRIMINATION

§ 8:78
§ 8:79

§ 8:80
§ 8:81

Prohibited discrimination—Interference with protected
rights

— —dJurisdiction over civil actions for prohibited
discrimination

— —Parties to action for prohibited discrimination

— —Elements of action for prohibited discrimination and
burden of proof
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§ 8:82 — —Procedural considerations in actions for prohibited
discrimination

§ 8:83 — —Relief available for prohibited discrimination and class
actions

§ 8:84 — —Exhaustion of internal remedies

§ 8:85 — —Arbitration

V. COMPEL DISCLOSURE

§ 8:86  Actions to compel disclosure
§ 8:87 —Parties to suit

§ 8:88 —Suits based on a request for information
§ 8:89 —Penalties
§ 8:90 —Procedural considerations

VI. BREACH OF FIDUCIARY DUTY
A. FIDUCIARY DUTY
§ 8:91 Actions for breach of fiduciary duty

§ 8:92 —Parties entitled to maintain an action for breach of
fiduciary duty

§8:93  —Persons against whom suit may be brought

§ 8:94 —dJurisdiction

§ 8:95 —Venue

§ 8:96 —Standard of court review

§ 8:97 —Arbitration

§ 8:98 —Exhaustion of internal remedies

§ 8:99 —CClass actions

§ 8:100 —Jury trial

§ 8:101 —Privileges

§ 8:102 —Burden of proof

§ 8:103 —Limitations period and accrual of cause of action

B. RELIEF AVAILABLE FOR BREACH

§ 8:104 Actions for breach of fiduciary duty—Relief available in
actions for breach of fiduciary duty

§ 8:105 — —Monetary damages

§ 8:106 — —Rescission and restitution

§ 8:107 — —Attorneys’ fees, costs, interest and other fees
§ 8:108 — —Constructive trusts

§ 8:109 — —Injunctive relief

§ 8:110 — —Removal of fiduciaries

§ 8:111 — —Contribution and indemnity

VII. CIVIL ACTIONS

§ 8:112  Civil actions relating to collectively bargained trusts
§ 8:113 —Actions to enforce delinquent contributions
(multiemployer plans)
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§ 8:114
§ 8:115
§ 8:116
§ 8:117
§ 8:118
§ 8:119
§ 8:120
§ 8:121

§ 8:122
§ 8:123
§ 8:124
§ 8:125
§ 8:126
§ 8:127
§ 8:128

§ 8:129
§ 8:130

—The obligation to contribute—General principles

— —Form of agreement

— —Contractual termination provisions

—Defenses

—Union majority status and prehire agreements

—Other contractual issues

—Liability of nonsignatory parties

—Obligation to contribute following expiration of collective
bargaining agreement

—Other National Labor Relations Board Issues

—Audit of employer records

—Offset of overpayments

—Procedural considerations—dJurisdiction

— —Venue

— —Parties

—Burdens of proof, evidence, right to jury trial and
defenses

—Limitations of actions

—Remedies
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