
Detailed Contents

Volume 1

Chapter 1

Introduction to Probation and Parole

§ 1:1 Introduction
§ 1:2 Probation—a brief history
§ 1:3 —State adoption of probation
§ 1:4 —Federal adoption of probation
§ 1:5 Theoretical bases for probation—rehabilitation as primary goal of

probation
§ 1:6 —Retribution
§ 1:7 —Deterrence
§ 1:8 —Incapacitation
§ 1:9 —Other policy considerations
§ 1:10 Overview of probation procedures
§ 1:11 Parole—a brief history
§ 1:12 —Developments in the United States
§ 1:13 Theoretical bases for parole—generally
§ 1:14 —Rehabilitation as primary goal of parole
§ 1:15 —Incapacitation
§ 1:16 —Deterrence
§ 1:17 —Retribution
§ 1:18 —Impact on prison management
§ 1:19 —Equalize and �ne-tune sentences
§ 1:20 —Other functions
§ 1:21 Overview of parole procedures
§ 1:22 Future of probation and parole
§ 1:23 —Failure of rehabilitation
§ 1:24 —Too much discretion
§ 1:25 Probation trends
§ 1:26 Parole trends

ix



Chapter 2
Probation Granting: Eligibility, Limits of
Discretion, and Factors Used in Probation

Decisions

§ 2:1 Legal sources and limits of probation—introduction
§ 2:2 Probation eligibility—timing
§ 2:3 —Shock probation
§ 2:4 —Persons eligible
§ 2:5 —Type of o�ense
§ 2:6 —Manner of committing crime; use of �rearm
§ 2:7 —Characteristics of o�ender
§ 2:8 —Nature of victim
§ 2:9 —Other sentences
§ 2:10 —Miscellaneous requirements
§ 2:11 —Constitutional issues
§ 2:12 — —Equal protection
§ 2:13 — —Cruel and unusual punishment
§ 2:14 — —Separation of powers
§ 2:15 — —Miscellaneous constitutional challenges
§ 2:16 Interpretation and proof
§ 2:17 —Statutory interpretation
§ 2:18 —Factual �ndings
§ 2:19 Scope and limits of discretion in probation release decisions
§ 2:20 —Duty to exercise discretion
§ 2:21 —Statutory preference for sentences other than con�nement
§ 2:22 —Least restrictive alternative
§ 2:23 —Vast judicial discretion
§ 2:24 —Statutory factors
§ 2:25 —Plea bargaining
§ 2:26 Selected factors used in probation release decisions
§ 2:27 —Defendant’s attitude toward crime and rehabilitation
§ 2:28 —Defendant’s truthfulness
§ 2:29 —Defendant’s willingness to assist law enforcement e�orts
§ 2:30 —Defendant’s willingness or refusal to plead guilty
§ 2:31 —Defendant’s dangerousness
§ 2:32 —Defendant’s prior criminal record
§ 2:33 —Acts not resulting in conviction
§ 2:34 —Juvenile court dispositions
§ 2:35 —Defendant’s conduct between conviction and sentencing
§ 2:36 —Defendant’s medical condition
§ 2:37 —Defendant’s use of alcohol
§ 2:38 —Defendant’s employment record
§ 2:39 —Defendant’s political or societal beliefs

x

The Law of Probation and Parole



§ 2:40 —Defendant’s race, national origin, sex, or religion
§ 2:41 —Need for deterrence
§ 2:42 —Nature and seriousness of o�ense
§ 2:43 —Need for public protection
§ 2:44 —Possibility of restitution
§ 2:45 —Victim’s preferred sentence
§ 2:46 —Recommendations in presentence and other reports

Chapter 3
Probation Granting: Due Process and Procedures

§ 3:1 Procedures in probation granting—applicability of constitutional
principles

§ 3:2 —Due process analysis
§ 3:3 —Right to a hearing
§ 3:4 —Information about availability of probation
§ 3:5 —Right to appear, speak, and present evidence
§ 3:6 —Presence
§ 3:7 —Address the court
§ 3:8 —Present arguments and evidence
§ 3:9 —Right to counsel
§ 3:10 — —Waiver of counsel
§ 3:11 — —Choice of counsel
§ 3:12 — —Quality of defense counsel’s work
§ 3:13 —The presentence report
§ 3:14 — —Preparation
§ 3:15 — —Content
§ 3:16 — —Disclosure of contents of report
§ 3:17 —Rights of confrontation and cross-examination
§ 3:18 —Evidence
§ 3:19 —Inaccurate information
§ 3:20 —Illegally obtained evidence
§ 3:21 —Providing reasons for decision; transcript
§ 3:22 — —Written judgment and reasons
§ 3:23 — —Transcript

Chapter 4
Parole Granting: The Approaches Used by the

States

§ 4:1 Introduction
§ 4:2 Parole boards—composition, appointment, and immunity from

suit
§ 4:3 —Use of panels

xi

Table of Contents



§ 4:4 —Quorum and voting
§ 4:5 —Functions and powers in parole granting
§ 4:6 —Schedule review of cases
§ 4:7 —Establish procedures
§ 4:8 —Gather information
§ 4:9 —Issue subpoenas
§ 4:10 Eligibility for parole—few o�enders ineligible for parole
§ 4:11 —Parole barred by order of court
§ 4:12 —Date of eligibility; requirement to serve minimum term
§ 4:13 —Capital crimes
§ 4:14 —Crimes involving sex o�enders
§ 4:15 —Crimes involving violent or dangerous o�enders
§ 4:16 —Crimes involving illegal drug o�enses
§ 4:17 —Life imprisonment
§ 4:18 —Consecutive sentences
§ 4:19 —Concurrent sentences
§ 4:20 —Good time credits
§ 4:21 Constitutional challenges—in general
§ 4:22 —Ex post facto laws
§ 4:23 — —Policy considerations
§ 4:24 — —Disadvantage to the defendant
§ 4:25 — —Law versus procedure
§ 4:26 — —Victim noti�cation laws
§ 4:27 — —Time between parole hearings
§ 4:28 — —Good-time credits and early release
§ 4:29 — —Release eligibility
§ 4:30 Criteria for release—preconditions to parole
§ 4:31 —Validity of general preconditions
§ 4:32 —Factors
§ 4:33 —Limits on factors
§ 4:34 —Guidelines
§ 4:35 —Burden of proof

Chapter 5
Parole Granting: Federal Parole Law and

Supervised Release

§ 5:1 Federal parole law
§ 5:2 —Introduction; judicial review
§ 5:3 —Criteria
§ 5:4 —Guidelines
§ 5:5 —O�ense severity
§ 5:6 —O�ender characteristics; salient factor scores
§ 5:7 —Special role of other misdeeds

xii

The Law of Probation and Parole



§ 5:8 —Departures
§ 5:9 —Validity of guidelines
§ 5:10 Federal supervised release law
§ 5:11 —Introduction
§ 5:12 —Imposing supervised release on federal defendants
§ 5:13 —Conditions of supervised release

Chapter 6
Parole Granting: Due Process and Procedures

§ 6:1 Due process requirements in parole granting
§ 6:2 Due process in parole granting—historical background and

Supreme Court decisions
§ 6:3 —Pre-Morrissey cases
§ 6:4 —Morrissey v. Brewer
§ 6:5 —Greenholtz v. Inmates of Nebraska Penal and Correctional

Complex
§ 6:6 —Liberty interests created by statute; statutory sources
§ 6:7 —Federal parole law
§ 6:8 —Interpretive guides for state parole laws
§ 6:9 —Liberty interests created by administrative rules or regulations
§ 6:10 —Liberty interests and other limitations created by constitutional

principles
§ 6:11 —Liberty interests created by an accepted practice
§ 6.12 —Liberty interests created by unilateral expectation or uno�cial

statements
§ 6:13 Procedures typically used in parole granting
§ 6:14 —Procedures in parole granting—notice
§ 6:15 — —Content of notice
§ 6:16 —Notice to public or to victims of crimes committed by prospec-

tive parolee
§ 6:17 —Requirement for providing foreign language interpreters
§ 6:18 —Appearance and presentation of evidence
§ 6:19 —Consideration of hearsay evidence
§ 6:20 —Access to inmate's �le and disclosure of other information
§ 6:21 —Representation by attorneys or lay advocates
§ 6:22 —Confrontation and cross-examination
§ 6:23 —Impartial hearing tribunal
§ 6:24 —Reasons for decision and record of hearing—written conclu-

sions requirement
§ 6:25 —Su�ciency of transcribed or tape-recorded version of hearing
§ 6:26 Duration of parole

xiii

Table of Contents



Chapter 7
Probation and Parole Conditions in General

§ 7:1 Purpose of probation and parole conditions
§ 7:2 —Corporate probation
§ 7:3 —Rehabilitation
§ 7:4 —Protection of the public
§ 7:5 —Restitution to victim
§ 7:6 —Punishment of o�ender
§ 7:7 Selection of probation and parole conditions—an overview
§ 7:8 —Categories of conditions
§ 7:9 —E�ect of conditions
§ 7:10 —E�ect of probation conditions on others
§ 7:11 —Limits on conditions
§ 7:12 —Statutory limits
§ 7:13 —Varieties of statutes
§ 7:14 —Standard lists
§ 7:15 —General principles
§ 7:16 Informing probationer or parolee of release conditions
§ 7:17 —Statutes
§ 7:18 —Standard form conditions
§ 7:19 —Vague or incomprehensible conditions
§ 7:20 —Ambiguous conditions
§ 7:21 —Rules of construction
§ 7:22 —Constitutional issues
§ 7:23 Delegation of authority to establish conditions
§ 7:24 —Delegation to department of corrections or probation depart-

ment
§ 7:25 —Delegation to supervising o�cer
§ 7:26 —Delegation to others
§ 7:27 —Policy considerations
§ 7:28 O�ender's consent to conditions
§ 7:29 —Consent to searches
§ 7:30 —Other areas
§ 7:31 —Role of counsel
§ 7:32 Survey of grounds for challenging conditions
§ 7:33 —Statutory or procedural irregularities
§ 7:34 —Unreasonable conditions not authorized by statute
§ 7:35 —Other statutory challenges
§ 7:36 —State constitutional challenges
§ 7:37 —Federal constitutional challenges
§ 7:38 — —Supremacy clause
§ 7:39 — —Bill of Rights
§ 7:40 — —First Amendment

xiv

The Law of Probation and Parole



§ 7:41 — —Second Amendment
§ 7:42 — —Fourth Amendment
§ 7:43 — —Fifth Amendment—self-incrimination
§ 7:44 — —Fifth Amendment—double jeopardy
§ 7:45 — —Sixth Amendment
§ 7:46 — —Eighth Amendment
§ 7:47 — —Tenth Amendment
§ 7:48 — —Due process
§ 7:49 — —Privacy
§ 7:50 — —Equal protection

Chapter 8
Speci�c Conditions of Probation and Parole:

Obedience to the Law, Searches, Con�nement, and
Cooperation with Authorities

§ 8:1 Obey the law
§ 8:2 —Statutory and implied authorities
§ 8:3 —Proof
§ 8:4 — —Standard of proof
§ 8:5 — —E�ect of acquittal or reversal of new charges
§ 8:6 —Double jeopardy
§ 8:7 —Timing of violation
§ 8:8 —Distinction between arrest and conviction
§ 8:9 Submission to searches
§ 8:10 —Authority for search condition
§ 8:11 —Validity; purposes of probation and parole terms
§ 8:12 —Validity; Fourth Amendment issues
§ 8:13 Limits on possession or use of weapons or explosives
§ 8:14 Supplying information or taking polygraph test
§ 8:15 —Information about others
§ 8:16 —Information about oneself; registration
§ 8:17 — —Registration
§ 8:18 — —Fifth Amendment
§ 8:19 Con�nement: serving a jail term
§ 8:20 —Sources
§ 8.21 —Policy considerations
§ 8:22 —Con�nement: halfway house, home con�nement, electronic

monitoring, and boot camps
§ 8:23 — —Halfway house
§ 8:24 — —House arrest
§ 8:25 — —Electronic monitoring
§ 8:26 — —Boot camp
§ 8:27 Maintenance of contact with probation or parole o�cer

xv

Table of Contents



§ 8:28 —Policies
§ 8:29 —Authorities
§ 8:30 —Validity

Chapter 9
Speci�c Conditions of Probation and Parole:
Limits on Speech and Associational Rights

§ 9:1 Limits on speech
§ 9:2 —Barring speech that allows defendant to pro�t from crime
§ 9:3 —First Amendment challenges
§ 9:4 —Statutory challenges
§ 9:5 Limits on association
§ 9:6 —Authority
§ 9:7 —Coverage
§ 9:8 — —Limits on contact with particular persons
§ 9:9 — —Limits on contact with category of persons
§ 9:10 — —Limits on type of contact
§ 9:11 — —Interpretation of ‘‘association’’
§ 9:12 — —Interpretation of ‘‘contact’’
§ 9:13 — —Interpretation of ‘‘law abiding’’
§ 9:14 —Scienter
§ 9:15 —Vagueness
§ 9:16 —Serving purposes of release
§ 9:17 —First Amendment
§ 9:18 —Privacy
§ 9:19 —Substantive due process
§ 9:20 —Policy considerations

Chapter 10
Speci�c Conditions of Probation and Parole:

Restrictions on Movement and Employment Rights

§ 10:1 Restrictions on freedom of movement
§ 10:2 —Authorities
§ 10:3 —Curfews
§ 10:4 —Remaining in prescribed area
§ 10:5 —Avoiding proscribed areas
§ 10:6 — —Vagueness
§ 10:7 — —Relationship to o�ense
§ 10:8 — —Abortion cases
§ 10:9 — —Banishment from speci�c location
§ 10:10 — —Banishment from geographical area

xvi

The Law of Probation and Parole



§ 10:11 —Policy considerations
§ 10:12 Limits on access to automobiles and other vehicles
§ 10:13 —Drug cases
§ 10:14 —Sex o�ense cases
§ 10:15 —Automobile o�ense cases
§ 10:16 —Unrelated to crime
§ 10:17 —Con�ict with drivers’ licensing laws
§ 10:18 —Vagueness
§ 10:19 —Practical considerations
§ 10:20 Mandatory paid or volunteer work
§ 10:21 —Paid employment
§ 10:22 —Volunteer work, community service, or charitable donations
§ 10:23 — —Purposes
§ 10:24 — —Statutory and related authority
§ 10:25 —General limits
§ 10:26 —Tort and related aspects
§ 10:27 —Practice considerations
§ 10:28 Proscribed employment

Chapter 11
Payment of Restitution

§ 11:1 Payment of restitution and reparation; corporate restitution
§ 11:2 —Policy bases
§ 11:3 —Authorities
§ 11:4 — —Ancillary conditions
§ 11:5 —Amount of loss
§ 11:6 — —Property crimes
§ 11:7 — —Crimes against the person
§ 11:8 — —Other crimes
§ 11:9 —Restitution to persons other than the immediate victim
§ 11:10 — —Government unit
§ 11:11 — —Insurance company
§ 11:12 — —Indirect victim
§ 11:13 — —Multiple victims
§ 11:14 —Charity
§ 11:15 — —Restitution for other acts
§ 11:16 — —Restitution only for o�enses where was conviction
§ 11:17 — —Expended restitution with consent
§ 11:18 —Expanded restitution without consent
§ 11:19 — —Ability to pay
§ 11:20 —Bankruptcy
§ 11:21 —Procedures
§ 11:22 —Hearing requirements

xvii

Table of Contents



§ 11:23 —Allocation of responsibility
§ 11:24 — —Practical suggestions

Chapter 12
Speci�c Conditions of Probation and Parole

Payment of Family Support, Fines, and Costs

§ 12:1 Payment of family support
§ 12:2 —Policies
§ 12:3 —Authorities
§ 12:4 —Limits
§ 12:5 —Practical considerations
§ 12:6 Payment of �nes and various costs
§ 12:7 —General authorities
§ 12:8 —Fines
§ 12:9 —Court and related costs
§ 12:10 —Fees of appointed counsel
§ 12:11 — —Ability to pay
§ 12:12 — —Equal protection and right to counsel
§ 12:13 —Cost of supervision or correctional programs
§ 12:14 —Other costs
§ 12:15 — —Law enforcement expenses
§ 12:16 — —Extradition and related expenses
§ 12:17 —Ability to pay
§ 12:18 —Policy considerations
§ 12:19 —Practical considerations

Chapter 13
Speci�c Conditions of Probation and Parole:
Requirements for Education, Treatment, and

Counseling, and Restrictions on Drugs and Alcohol

§ 13:1 Education
§ 13:2 —AIDS education
§ 13:3 Restrictions on contact with drugs and alcoholic beverages; tests
§ 13:4 —Barring presence in certain places
§ 13:5 —Blood or urine tests
§ 13:6 —Indirect limits
§ 13:7 —Policies
§ 13:8 —Validity
§ 13:9 — —Unrelated to rehabilitation or public protection
§ 13:10 — —Cruel and unusual punishment
§ 13:11 — —Unreasonable condition

xviii

The Law of Probation and Parole



§ 13:12 — —Unlawful delegation
§ 13:13 —Practical considerations
§ 13:14 Required medical treatment
§ 13:15 —Cruel and unusual punishment
§ 13:16 —Privacy
§ 13:17 —Religious beliefs
§ 13:18 —Practical suggestions
§ 13:19 Participation in counseling
§ 13:20 —Authorities
§ 13:21 —Limits
§ 13:22 — —Compliance
§ 13:23 — —Need for counseling
§ 13:24 — —Other limits
§ 13:25 —Practical considerations

Chapter 14
Speci�c Conditions of Probation and Parole:

Miscellaneous and Unusual Conditions

§ 14:1 Miscellaneous conditions—In general
§ 14:2 Posting bond
§ 14:3 —Validity
§ 14:4 —Amount of bond
§ 14:5 —Policy considerations
§ 14:6 Waiver of appeal
§ 14:7 General good conduct
§ 14:8 —Authorities
§ 14:9 —Interpretation
§ 14:10 —Proof
§ 14:11 —Policy considerations
§ 14:12 Dress and appearance
§ 14:13 Marital status, pregnancy, and castration
§ 14:14 —Birth control and pregnancy
§ 14:15 —Castration
§ 14:16 —Marital status
§ 14:17 Not maintaining a checking, savings, or bank account
§ 14:18 Paying taxes
§ 14:19 Changing environment, customs, or behavior
§ 14:20 Engaging in a required public activity or writing an essay
§ 14:21 —Public activity
§ 14:22 —Make speech or write essay
§ 14:23 Helping to facilitate administration of justice; waiving extradition
§ 14:24 —‘‘Hester Prynne’’ conditions; acknowledgment sanctions
§ 14:25 Validity of unusual conditions

xix

Table of Contents



Chapter 15
Rescission of Probation and Parole

§ 15:1 Introduction
§ 15:2 Grounds for rescission: in general
§ 15:3 —Statutes
§ 15:4 —Conduct occurring after a favorable parole or probation deci-

sion
§ 15:5 —Other evidence not available at the time of the initial decision
§ 15:6 —Newly discovered evidence in existence at the time of the initial

decision
§ 15:7 —Constitutional considerations
§ 15:8 — —Fifth Amendment
§ 15:9 — —Ex post facto
§ 15:10 — —Due process
§ 15:11 Procedures in rescission: is there a constitutional interest at stake?
§ 15:12 —Procedures required by statutes
§ 15:13 —Procedures required by the Constitution
§ 15:14 Speci�c procedures: hearing
§ 15:15 —Witnesses allowed to testify
§ 15:16 Confrontation and cross-examination requirements
§ 15:17 —Notice
§ 15:18 —Appear and present evidence
§ 15:19 —Fair and impartial decisionmaker
§ 15:20 —Record of proceeding and right to judicial review
§ 15:21 —Counsel
§ 15:22 —Relief in appropriate cases

Chapter 16
Modi�cation of Probation or Parole

§ 16:1 Introduction
§ 16:2 —Who may seek modi�cation; in general
§ 16:3 —Probationer or parolee
§ 16:4 —Probation or parole o�cer
§ 16:5 —Court or parole board
§ 16:6 —Who may order modi�cation
§ 16:7 —Granting authority
§ 16:8 —Revoking authority
§ 16:9 —Federal probation, supervised release, and parole; federal courts
§ 16:10 —Parole or probation o�cer
§ 16:11 Timing of modi�cation
§ 16:12 Grounds for modi�cation
§ 16:13 —No violation of existing condition

xx

The Law of Probation and Parole



§ 16:14 No changed circumstances
§ 16:15 —Exercise of constitutional rights
§ 16:16 Limits on the types of modi�cations which can be ordered
§ 16:17 Procedures
§ 16:18 —Statutes
§ 16:19 —Probation
§ 16:20 —Parole
§ 16:21 —Due process

Chapter 17
Supervision of Persons On Probation or Parole

§ 17:1 Introduction
§ 17:2 —Authority
§ 17:3 —Personnel; quali�ed immunity
§ 17:4 —Duties and roles
§ 17:5 —Forms of supervision
§ 17:6 —Unsupervised probation or parole
§ 17:7 Searches by probation or parole o�cer
§ 17:8 —Consent
§ 17:9 —Need for a warrant
§ 17:10 — —Pre-Gri�n
§ 17:11 — —Gri�n v. Wisconsin
§ 17:12 — —Policy
§ 17:13 —Reasonableness of the search
§ 17:14 — —Manner of search
§ 17:15 —Remedies for an unconstitutional search
§ 17:16 — —Policy
§ 17:17 — —Pennsylvania Board of Probation and Parole v. Scott
§ 17:18 Search of probationer or parolee by police o�cer
§ 17:19 Questioning
§ 17:20 —Right to remain silent
§ 17:21 — —Fifth Amendment
§ 17:22 —Immunity
§ 17:23 —Applicability of Miranda to questioning by probation and pa-

role o�cers
§ 17:24 — —Not in custody
§ 17:25 — —Not interrogation
§ 17:26 — —Law enforcement o�cer
§ 17:27 — —Waiver
§ 17:28 — —Absence of Miranda warning—e�ect on revocations
§ 17:29 — —Absence of Miranda warnings—e�ect on subsequent trial
§ 17:30 —Applicability of Miranda to questioning by police o�cer
§ 17:31 —Voluntariness

xxi

Table of Contents



§ 17:32 —Privilege
§ 17:33 Interstate Compact for the supervision of parolees and probation-

ers
§ 17:34 —Provisions
§ 17:35 —Amendment
§ 17:36 —Extradition versus interstate compact
§ 17:37 —Validity
§ 17:38 —E�ect on habeas corpus

Volume 2

Chapter 18

Revocation of Probation or Parole: General
Principles

§ 18:1 Introduction
§ 18:2 Brief history of revocation law: the Morrissey revolution
§ 18:3 —Morrissey v. Brewer
§ 18:4 —Gagnon v. Scarpelli
§ 18:5 Bail pending revocation
§ 18:6 —Constitutional authority for bail
§ 18:7 —Statutory authority for bail
§ 18:8 —Inherent authority to grant bail
§ 18:9 Changes in statutes that a�ect probationers or parolees adversely;

ex post facto laws
§ 18:10 —Victim noti�cation laws
§ 18:11 Timing of the violation and probation or parole term
§ 18:12 —Begin revocation hearing before term expires
§ 18:13 —Warrant or petition before term expires
§ 18:14 —Defendant responsible for delay
§ 18:15 —Defendant advised of post-term revocation
§ 18:16 —Post-sentencing, pre-probation misconduct
§ 18:17 —Pre-sentencing misconduct
§ 18:18 —After entry of probation order but before beginning of proba-

tion term
§ 18:19 —Post-probation or parole misconduct
§ 18:20 —Date of term and wrongful conduct
§ 18:21 E�ect of reversal of conviction for which probation or parole

granted
§ 18:22 Remedy for procedural defects in revocations

xxii

The Law of Probation and Parole



Chapter 19
Revocation of Probation or Parole: General Bases

for Revocation

§ 19:1 General reasons or grounds justifying revocation
§ 19:2 —Violation of a condition
§ 19:3 —Misconduct otherwise meriting revocation
§ 19:4 —Fraud or concealment in obtaining probation or parole
§ 19:5 —Applicable rules
§ 19:6 Commission of petty o�enses
§ 19:7 Commission of additional criminal o�enses or prohibited acts
§ 19:8 —Illustrations
§ 19:9 —Type of crimes
§ 19:10 —Need for a conviction
§ 19:11 —E�ect of arrest or accusation
§ 19:12 —E�ect of appeal and non�nal conviction
§ 19:13 E�ect of acquittal or dismissal of new o�enses
§ 19:14 —Discretionary or mandatory revocation
§ 19:15 Rehabilitative purpose of probation not being achieved
§ 19:16 Need to protect society
§ 19:17 Willful failure to pay court-ordered restitution, �ne, or court costs
§ 19:18 Fraud in obtaining probation or parole
§ 19:19 —Misrepresentation and concealment of material facts
§ 19:20 —Perjury
§ 19:21 —Duty to disclose
§ 19:22 —Revocation when truth discovered
§ 19:23 Misconduct not in violation of a condition
§ 19:24 Examples of conduct justifying revocation

Chapter 20
Revocation of Probation or Parole: Evidentiary

Matters

§ 20:1 Introduction
§ 20:2 —Morrissey v. Brewer
§ 20:3 General comments about applying rules of evidence
§ 20:4 —Reliability and relevance of evidence
§ 20:5 —Privileges; statements to parole or probation o�cers
§ 20:6 —Confrontation and cross-examination of adverse witnesses
§ 20:7 —Evidence helpful to accused
§ 20:8 —Prejudice
§ 20:9 —Corroboration
§ 20:10 —Use of polygraph evidence

xxiii

Table of Contents



§ 20:11 —Use of hearsay evidence
§ 20:12 —Admissibility of evidence obtained in violation of statutes or

the constitution
§ 20:13 —Rationale for exclusionary rule
§ 20:14 —Decisions holding that exclusionary rule is not applicable to re-

vocation proceedings: Pennsylvania Board of Probation and Pa-
role v. Scott

§ 20:15 —Decisions holding that exclusionary rule is applicable to revo-
cation proceedings

§ 20:16 — —Special need for deterrence
§ 20:17 — —Imperative of judicial integrity; bad faith
§ 20:18 — —Coerced confessions
§ 20:19 —Procedures

Chapter 21
Revocation of Probation or Parole: Constitutional

Rights and Guarantees

§ 21:1 Application of Rules of Criminal Procedure
§ 21:2 Right to counsel; introduction
§ 21:3 —Supreme Court decisions: Mempa and Gagnon
§ 21:4 —Applying Gagnon
§ 21:5 — —Colorable claim
§ 21:6 — —Substantial reasons revocation inappropriate
§ 21:7 — —O�ender cannot speak adequately for self
§ 21:8 — —Preliminary v. �nal revocation hearings
§ 21:9 —Equal protection considerations; appointed counsel
§ 21:10 —Statutory law, state constitutions, and state court decisions
§ 21:11 —Notice of right to counsel
§ 21:12 —Responsibility for appointment of counsel
§ 21:13 —Record of denial of counsel
§ 21:14 —Timeliness of request for counsel
§ 21:15 —Waiver of counsel
§ 21:16 — —Capacity to execute waiver
§ 21:17 — —Constructive waiver
§ 21:18 — —Representation by self or nonlawyer
§ 21:19 — —Discharge of defense counsel
§ 21:20 —Scope of advocate’s work
§ 21:21 —E�ect of wrongful denial of counsel
§ 21:22 Right to appear and present a defense; introduction
§ 21:23 —Personally appear
§ 21:24 —Speak in one’s own behalf
§ 21:25 —Introduce evidence
§ 21:26 —Call witnesses

xxiv

The Law of Probation and Parole



§ 21:27 —Issue subpoenas
§ 21:28 —Discover evidence in government’s possession
§ 21:29 — —Inculpatory evidence
§ 21:30 — —Exculpatory evidence
§ 21:31 Right to confront and cross-examine witnesses; introduction
§ 21:32 —Waiver
§ 21:33 —Sixth Amendment and due process considerations
§ 21:34 —Scope of confrontation
§ 21:35 —Reasons for denial of confrontation
§ 21:36 —Procedural aspects of confrontation
§ 21:37 — —Proof of good cause
§ 21:38 — —Request for presence
§ 21:39 — —Waiver of confrontation
§ 21:40 — —Remedies
§ 21:41 —Cross-examination
§ 21:42 Right to remain silent; introduction
§ 21:43 —Policy considerations
§ 21:44 —Statutory guidelines and constitutional requirements
§ 21:45 —Immunity from later use
§ 21:46 —Scope of use immunity
§ 21:47 —Informing violator of immunity
§ 21:48 —Scheduling as a means of minimizing self-incrimination

problems
§ 21:49 Right to jury trial
§ 21:50 Right to a prompt hearing: speedy trial and due process
§ 21:51 —Statutes and rules
§ 21:52 Guilty plea or nolo contendere plea procedures
§ 21:53 —Due process considerations
§ 21:54 Competency
§ 21:55 —Incompetency to participate in revocation hearing
§ 21:56 — —Probation
§ 21:57 — —Parole
§ 21:58 —Raising the incompetency issue
§ 21:59 —Test of incompetency
§ 21:60 —Evidence
§ 21:61 —Disposition
§ 21:62 —Incompetency following a �nding of a parole or probation viola-

tion

Chapter 22
Revocation of Probation or Parole: Defenses to

Revocation

§ 22:1 Overview

xxv

Table of Contents



§ 22:2 —Five categories of defenses
§ 22:3 Invalidity of the underlying conviction
§ 22:4 Invalidity of the new conviction for which revocation is sought
§ 22:5 Invalidity of the probation or parole condition
§ 22:6 Double jeopardy
§ 22:7 —Revocation after conviction in criminal trial for new o�ense
§ 22:8 —Criminal trial after revocation based on same conduct
§ 22:9 —Harsher sentence after new revocation
§ 22:10 —Harsher sentence without revocation
§ 22:11 —E�ect of acquittal in earlier revocation
§ 22:12 —Minority view
§ 22:13 —Proof indicates defendant committed di�erent o�ense than one

charged
§ 22:14 Collateral estoppel
§ 22:15 —E�ect of acquittal in criminal case
§ 22:16 — —Minority view: collateral estoppel applies
§ 22:17 —E�ect of conviction in criminal case
§ 22:18 —E�ect of acquittal in earlier revocation proceeding
§ 22:19 — —New revocation
§ 22:20 — —New criminal trial
§ 22:21 Insanity
§ 22:22 —Finding of insanity in earlier criminal proceeding
§ 22:23 —Court-ordered mental examination
§ 22:24 —Policy considerations
§ 22:25 Entrapment
§ 22:26 Failure to provide probationer with written copy of probation

conditions
§ 22:27 Defendant’s inability to understand English
§ 22:28 Injustice
§ 22:29 —Minor violations
§ 22:30 —Compliance useless
§ 22:31 —Noncompliance reasonable or compliance impossible
§ 22:32 — —Noncompliance reasonable
§ 22:33 — —Compliance impossible
§ 22:34 —Actions of other persons in causing violation
§ 22:35 —Estoppel
§ 22:36 —Unreasonable delay by state
§ 22:37 —Failure to inform probationer of condition
§ 22:38 —Lack of warning
§ 22:39 Miscellaneous defenses
§ 22:40 —Lack of intent
§ 22:41 —Self-defense
§ 22:42 —Racial discrimination
§ 22:43 —Religious discrimination
§ 22:44 —Inability to pay restitution, court costs, or fees

xxvi

The Law of Probation and Parole



§ 22:45 —Selective enforcement
§ 22:46 —Intoxication or addiction to alcohol or drugs
§ 22:47 —Lack of clarity or speci�city in probation order
§ 22:48 —Clerical errors in judgment or probation order
§ 22:49 —Transactional immunity

Chapter 23
Initiation of Revocation Proceedings: Arrest and

Notice

§ 23:1 Who may initiate revocation proceedings
§ 23:2 What constitutes initiation of revocation proceedings
§ 23:3 Timely initiation and completion of revocation proceedings: in

general
§ 23:4 —Duty to initiate revocation soon after violation
§ 23:5 —Duty to initiate revocation before end of term
§ 23:6 — —Escape
§ 23:7 — —Remedy for tardy proceedings
§ 23:8 —Timely completion of revocation proceedings; issuance of deci-

sion
§ 23:9 — —Issuance of decision
§ 23:10 Summons, arrest warrant, and detainer; generally
§ 23:11 Summons
§ 23:12 Arrests by violator warrant
§ 23:13 —Who can issue
§ 23:14 —Probable cause
§ 23:15 —Proof
§ 23:16 —Who can execute
§ 23:17 —Procedures in executing warrant
§ 23:18 —‘‘Knock and announce’’ rules
§ 23:19 —Withdrawal of executed warrants
§ 23:20 —Timeliness in executing warrant; due diligence
§ 23:21 Warrantless arrests
§ 23:22 —Statutes
§ 23:23 —Common law
§ 23:24 —Fourth Amendment
§ 23:25 Immunity from arrest
§ 23:26 Notice: In general
§ 23:27 —Service of notice
§ 23:28 —E�ect of notice; tolling of probation period
§ 23:29 Timing of notice
§ 23:30 —Amending notice
§ 23:31 Form of notice
§ 23:32 —Content of notice: in general
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§ 23:33 —Time and place of hearing
§ 23:34 —Purpose of hearing
§ 23:35 —Rights at hearing
§ 23:36 —Alleged violation
§ 23:37 — —Condition allegedly violated
§ 23:38 — —Circumstances of alleged violation
§ 23:39 —Adverse evidence to be used
§ 23:40 —Possible consequences
§ 23:41 —Remedies for improper notice
§ 23:42 Notice to, and participation by, victims of crime
§ 23:43 —Timing and nature of victims’ statements
§ 23:44 —Evidentiary e�ect of victims’ statements

Chapter 24

Initiation of Revocation Proceedings: Detainers

§ 24:1 Introduction
§ 24:2 Legal basis for detainers
§ 24:3 —Interstate compact for the supervision of parolees and probation-

ers
§ 24:4 Consequences of outstanding detainers
§ 24:5 Statutory limits
§ 24:6 Interstate agreement on detainers
§ 24:7 —Uniform Mandatory Disposition of Detainers Act
§ 24:8 Judicial decisions requiring reasonableness
§ 24:9 Administrative review
§ 24:10 Constitutional limits
§ 24:11 —Moody v. Daggett
§ 24:12 —Jurisdictions subject to Moody
§ 24:13 —Adverse e�ect on opportunity to be released on bail bond
§ 24:14 —Adverse e�ect on parole opportunities as a liberty interest
§ 24:15 —Parole from original sentence
§ 24:16 —Parole from new sentence
§ 24:17 —Adverse e�ect on concurrent sentences as a liberty interest
§ 24:18 —Adverse e�ect on prison conditions as a liberty interest
§ 24:19 —Challenge classi�cation directly
§ 24:20 —Adverse e�ect on defense at revocation as liberty interest
§ 24:21 Possible remaining Constitutional limits: the due process approach
§ 24:22 —Speedy trial
§ 24:23 —Pre-indictment delay
§ 24:24 —Reasonable diligence
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Chapter 25
Revocation Proceedings: The Preliminary Hearing

§ 25:1 Nature and functions
§ 25:2 Necessity of a preliminary hearing
§ 25:3 —No loss of freedom
§ 25:4 —Probable cause found elsewhere
§ 25:5 — —New criminal conviction
§ 25:6 — —Preliminary hearing on new charges
§ 25:7 — —Indictment
§ 25:8 — —Other proceedings
§ 25:9 —Admitted violation
§ 25:10 —Obvious violation
§ 25:11 —Waiver
§ 25:12 —Combined preliminary and �nal hearing
§ 25:13 —Remedy
§ 25:14 Timing
§ 25:15 —Remedy
§ 25:16 Venue
§ 25:17 Who can conduct a preliminary hearing
§ 25:18 Standard of proof
§ 25:19 Burden of proof
§ 25:20 State’s obligation to present evidence
§ 25:21 Role of defense counsel
§ 25:22 Record of decision

Chapter 26
Revocation Proceedings: the Final Hearing

§ 26:1 Nature of �nal hearing
§ 26:2 —Functions of �nal revocation hearing
§ 26:3 —Necessity of �nal revocation hearing
§ 26:4 Timing
§ 26:5 —Statutory limits
§ 26:6 —Constitutional limits
§ 26:7 —Remedies
§ 26:8 Venue
§ 26:9 Who can conduct a �nal hearing
§ 26:10 —Neutral and detached standard
§ 26:11 — —Remedy
§ 26:12 —Other standards
§ 26:13 Standard of proof
§ 26:14 Burden of proof
§ 26:15 —Opportunity to rebut government’s proof
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§ 26:16 State’s obligation to present and disclose evidence
§ 26:17 —Preserve evidence
§ 26:18 Role of defense counsel
§ 26:19 Record of decision
§ 26:20 —Form—Written record
§ 26:21 —Form—Transcript or summary of hearing
§ 26:22 —Content—Statement of court’s or board’s conclusions and

reasons
§ 26:23 —Content—Documentation of waivers
§ 26:24 —Content—Reasons for denial of counsel and confrontation
§ 26:25 Distribution of report

Chapter 27

Revocation Proceedings: Sanctions for Revocation

§ 27:1 Introduction and overview of sanctions
§ 27:2 —Federal approach
§ 27:3 —Options
§ 27:4 —Criteria
§ 27:5 Information used to determine appropriate sanction; generally
§ 27:6 Presentence reports
§ 27:7 Violator’s access to data
§ 27:8 —Violator’s provision of data
§ 27:9 —Requiring additional data
§ 27:10 —Mental health diagnostic exam
§ 27:11 Sanctions; dismiss charges
§ 27:12 Issue warning
§ 27:13 —Change conditions of release
§ 27:14 —Fines and restitution
§ 27:15 —Increase or modify probation or parole term or term of super-

vised release
§ 27:16 —Revocation of probation
§ 27:17 —Revocation of parole
§ 27:18 —Revocation of supervised release
§ 27:19 —Incarceration
§ 27:20 —Mandatory prison sentences
§ 27:21 —Detention in ‘‘boot camps’’
§ 27:22 —Split sentences
§ 27:23 —Consecutive or concurrent sentences
§ 27:24 —Sentencing under habitual o�ender statutes
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Chapter 28
Revocation Proceedings: Computing Credits for

Time Served

§ 28:1 Credit for time on probation or parole
§ 28:2 — Policy considerations
§ 28:3 —Statutory law
§ 28:4 —Constitutional issues: double jeopardy
§ 28:5 — —Due process
§ 28:6 — —Cruel and unusual punishment
§ 28:7 — —Equal protection
§ 28:8 — —Miscellaneous challenges
§ 28:9 —Interests of justice
§ 28:10 Credit for time in custody
§ 28:11 —What types of restrictions count as ‘‘creditable custody’’
§ 28:12 — —House arrest
§ 28:13 — —Hospitals and institutions
§ 28:14 — —Work release
§ 28:15 —Relationship between custody and the basis for the revocation
§ 28:16 —Detainers
§ 28:17 —Custody resulting from a parole or probation condition
§ 28:18 —Constitutional considerations
§ 28:19 — —Double jeopardy
§ 28:20 — —Equal protection
§ 28:21 — —Due process
§ 28:22 —Applying credit for time served
§ 28:23 —Double credit
§ 28:24 —O�ender’s waiver of credit
§ 28:25 —Conclusion
§ 28:26 E�ect on good time credits; awarding good time credits
§ 28:27 —Good time credits for transferred prisoners sentenced in foreign

country
§ 28:28 —Taking away good time credits

Chapter 29
Appeals and Other Remedies

§ 29:1 Generally
§ 29:2 —Array of remedies
§ 29:3 —Selection of correct remedy
§ 29:4 —Timely initiation
§ 29:5 —Modi�cation and reconsideration
§ 29:6 Administrative relief; exhausting administrative remedies
§ 29:7 —In probation cases
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§ 29:8 —In parole cases
§ 29:9 —Review by governor
§ 29:10 —Conclusions
§ 29:11 Judicial relief—basic issues
§ 29:12 —Parole versus probation
§ 29:13 —Direct appeal versus collateral relief
§ 29:14 —Mootness
§ 29:15 —Standing
§ 29:16 —Finality of decision being reviewed
§ 29:17 —Standard of review
§ 29:18 —Discretionary matters
§ 29:19 —Burden of proof
§ 29:20 —Appeals
§ 29:21 —Appeals by the government
§ 29:22 —Appeals in probation cases
§ 29:23 —Appeals in parole cases
§ 29:24 Collateral attacks
§ 29:25 —Federal habeas corpus
§ 29:26 —Custody
§ 29:27 —Forum
§ 29:28 —Repeated hearings
§ 29:29 —Exhaustion of other remedies
§ 29:30 Federal Civil Rights Action (42 USC § 1983)
§ 29:31 —Tort actions in general
§ 29:32 —Tort actions between o�ender and public employee
§ 29:33 —Tort actions by third persons against public employees
§ 29:34 —Tort actions brought under federal tort claims act
§ 29:35 —Immunity as a bar
§ 29:36 —Actions against state governments
§ 29:37 —Actions against local governments
§ 29:38 —Actions against judges
§ 29:39 —Actions against parole boards
§ 29:40 —Actions against individual parole board members and parole

hearing examiners
§ 29:41 —Actions against probation and parole o�cers
§ 29:42 —Good faith requirement
§ 29:43 Mandamus
§ 29:44 Expungement, pardon, and related remedies
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