Index

ACCIDENTS
Automobiles
see Automobile Collision Cases
Cause of death, hypothetical ques-
tion, 18:70
Reconstruction
permissible subject, 14:4
utility of expert testimony, 16:13
Scene, description, 18:35
Traffic engineer
direct examination, 16:14
utility of testimony, 16:14

ACCOUNTANTS
Expert testimony
direct examination, 16:25
permissible subjects, 14:4
Privileged communication, 13:104

ADMISSIONS
Cross-examination
primary purpose, 19:15
Impeachment
conviction of crime, 20:101
favorable admissions, 20:78
signatures, 20:45, 20:46
Insurance disability claim, 19:16
Judicial admissions, 12:122
Offers to compromise, admissibility,
13:115
Paternity case
complaining witness, 19:17
defendant, 19:17

Payment of medical expenses, admis-
sibility, 13:116

AFFIDAVITS
Extension of time, motion, 24:44
Impeachment
automobile ownership, denial,
20:77

example, 20:76

AFFIRMATIVE DEFENSES
Pleadings, 5:11, 5:29

ALCOHOLIC BEVERAGES
See Intoxication

ALIBIS
Criminal cases, 4:45

AMENDMENTS
See also Motions
Pleadings

see Pleadings

ANSWERS
Cross-examination
favorable, 19:74, 19:81
insistence on response, hazards,
19:82
exception, 19:83
objections, 19:79
striking from record, 19:79, 19:81
unfavorable, 19:81
Pleadings, libel action injuries to
invitee, 5:29

APPEALS
Appealable orders, 24:10
civil cases, 24:12
criminal cases, 24:12
definition, 24:11
non-final orders, 24:13
Appellee’s brief
argument, 24:75
statement of facts, 24:75
Audience, 24:3
Briefs, 24:50
appellate rules, application, 24:52
example, 24:53
appellee’s brief, 24:75
argument, 24:69
audience, 24:70
case authority, 24:71, 24:72
logical sequence, 24:71
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APPEALS—Cont’d

Briefs, 24:50—Cont’d
argument, 24:69—Cont’d
subdividing arguments, 24:71
certificate of interest, 24:56
example, 24:57
conclusion, 24:73
example, 24:74
dismissal, effect, 24:53
issues on review, 24:65
example, 24:66
jurisdictional statement, 24:63
example, 24:64
nature of case, 24:61
example, 24:62
points and authorities, 24:67
example, 24:68
reply briefs, 24:76
statement of facts
argumentative statements, 24:58
citing facts to record, 24:59
detail, 24:60
presentation, 24:58
table of contents, 24:55
Common law record, 24:32
Costs
assessment, 24:48
Federal Rule, 24:49
losing party, 24:48
Court rules
federal, 24:4
record, filing requirements, 24:35,
24:36
state, 24:4
Diligence, attorney’s, 24:1
Docketing statements
example, 24:31
purpose, 24:30
Filing appeal, 24:5
appeals before final judgments,
24:6
automatic right, 24:6
criminal sentences, 24:7
economic considerations, 24:7
jeopardizing client’s position, 24:9
postponing inevitable result, 24:8
Final orders, 24:10
civil cases, 24:12
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APPEALS—Cont’d
Final orders, 24:10—Cont’d
criminal cases, 24:12
definition, 24:11

Impeachment, appeal of former
felony conviction pending,
20:99

Judgments, preventing execution,
24:39

Jurisdiction
briefs
jurisdictional statement, 24:63
example, 24:64
non-final orders
jurisdictional issues, 24:16
Money judgments, 24:40
bond, 24:41
non-money judgments, 24:42
Motions
citations of legal authority, 24:47
dismiss, 24:46
extension of time, 24:44, 24:45
filing after commencement of
appeal, 24:38 to 24:47
new trial, 24:16
post-trial, 24:19
stay reviewing court, 24:43
venue, transfer, 24:16
Non-final orders, 24:13
certified questions, 24:18
injunctions, 24:17
jurisdictional issues, 24:16
multiple parties, 24:14
new trial motions, 24:16
separate causes of action, 24:15
venue, transfer, 24:16
Notice of appeal, 24:24
content of notice, 24:28
example, 24:29
cross-appeal, 24:27
instanter, 24:26
late notices, 24:26
premature, 24:10, 24:25
timeliness, 24:25
Objections, 24:2
Offer of proof, 24:2
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APPEALS—Cont’d

Oral arguments, 24:77
content
complex cases, 24:81
quotations from cases, 24:81
court’s discretion, 24:78
Federal Rule, 24:79
impassionate arguments, 24:83
outline of key points, 24:80
preparation, 24:80
questions by court, response, 24:82
requests, 24:78
time limitations, 24:84
Petitions
leave to appeal, 24:92
response to petition, 24:93
Petitions for rehearing
deferential tone of argument, 24:90
filing decision, 24:89
issues argued, 24:86
length, 24:87
purpose, 24:86
response to petition, 24:88
Post-trial motions, 24:19
preserving issues for appeal, 24:20
prevailing motions, 24:21
staying time for appeal, 24:23
value, 24:22
Preparation, 24:1
Record
bystander’s report, 24:33
certified transcript, 24:34
filing, time limitations, 24:35
Record on appeal
appellant’s responsibilities, 24:32
bystander’s report, 24:33
certified transcripts, 24:34
cross-appeals, 24:37
example, 24:36
injunctions, 24:37
preservation, 24:2
review, 24:54
summary judgments, 24:37
table of contents, 24:55
time requirements, 24:35
Remedies, losing party, 24:85
Reply briefs, 24:76

APPEALS—Cont’d

Scope, 24:1

State court appeals, 24:91

Timing
late notice, 24:26
premature, 24:10, 24:25

Writs of certiorari, 24:94
example, 24:95

APPELLATE PRACTICE
See Appeals

ARGUMENT
See also Closing Argument; Opening
Statement
Appeals
content, 24:81
court’s discretion, 24:78
emotion, restrained, 24:83
Federal Rule, 24:79
outline of argument, 24:80
preparation, 24:80
purpose, 24:77
questions by court, 24:82
quotations from cases, 24:81
rehearsals, 24:80
requests, 24:78
time limitations, 24:84
Credibility of witness, 19:35
Criminal case
defendant’s failure to testify, 23:11
Injury case
picturization
defendant, 23:63
plaintiff, 23:64, 23:66
Life insurance, double indemnity
defendant, 23:133
plaintiff, 23:132
Limitation on content, 23:2
Objections, 13:118
closing argument, 23:39
opening statements, 13:120
summation, 13:121
Threshold argument, hypothetical
questions, 18:62
Will contest
picturization
contestants, 23:130
respondents, 23:131
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ARGUMENT—Cont’d
Wrongful death action, 23:129

ARRAIGNMENT
Criminal cases, 4:13
waiver of felony, 4:14

ARREST
Criminal cases, 4:27
impeachment of defendant, 20:98

ATTORNEY-CLIENT PRIVILEGE
Generally, 13:97
Attorneys’ agent, 13:98
Counseling function
alternatives, advice, 1:16

caution against uncounseled state-
ments, 1:19

realities of case, explanation, 1:20

referrals for nonlegal assistance,
1:17,1:18

ATTORNEYS
Advocacy training, 1A:3
Case preparation, 1A:4
preparation of law, 4:24, 5:1
trial notebook, development of,
1:60
Communication skills
components of process, 1A:5
confidence development, 1A:4
feedback, 1A:22
importance, 1A:1
nonverbal, 1A:29 et seq.
persuasion, 1A:54 et seq.
relaxation, 1A:7
abdominal breathing, 1A:9
techniques, 1A:8
verbal, 1A:23 et seq.
voice quality, 1A:45 et seq.
Credibility of expert witness, knowl-
edge derived in part from
attorney, 17:37
Criminal cases
charge, information, complaint,
indictment, 4:12
compensation, 4:5
employment as defense counsel,
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ATTORNEYS—Cont’d
Criminal cases—Cont’d
knowledge of constitutional rights,
4:2
research of law, 4:24
scene of crime, visit, 4:15
Cross-examination procedures
dramatization of case, 19:59
emotions, control, 19:85
fumbling hesitant manner, 19:13
language, simple use, 19:31
listening carefully to direct, 19:29
mastery of art, 19:96
note taking, 19:30
outline, 19:24
position, physical, 19:12
preparation, 19:23
primary purpose, 19:15
principles, 19:22
secondary purpose, 19:20
Expert testimony
see Expert Witnesses
Fees
see Attorneys’ Fees
Follow-up letter
see Correspondence
Investigation
client’s prior medical history, 2:51
criminal cases, 4:1
Jury selection process, 9:1 et seq.
Knowledge of contract law, 3:1
Knowledge of medicine, 2:48
Liens
see Attorneys’ Liens
Listening skills, 1A:10 et seq.
Malicious prosecution, expert
testimony, 16:37

Objection, order not to discuss case
with counsel, 13:42

Personal injury cases, employment of
attorney, 2:2, 2:4

Privileged communications, 13:97,
13:98

attorneys’ agent, 13:98
Refusal of case, 1:20
Settlement techniques, 7A:1 et seq.
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ATTORNEYS—Cont’d
“Unholy alliance” between expert
and attorney, collateral attack,
17:47

ATTORNEYS’ FEES
Client interview discussion
generally, 1:24
contingent, 1:26
fixed, 1:29
hourly, 1:28
sample attorneys’ fee agreement,
1:25
sample retainer agreement, 1:27
Contingent, 1:26
Criminal cases, 4:5, 4:6
Expert witness, 16:36
Fixed, 1:29
Hourly, 1:28
Liens
see Attorneys’ Liens
Personal injury cases, 2:2, 2:17
Sample attorney’s fees agreement
(dissolution of marriage), 1:25
Sample retainer agreement, 1:27

ATTORNEYS’ LIENS
Client interview
generally, 1:30
sample notice of attorney’s lien,
1:31
Personal injury cases, 2:17

AUTOMOBILE COLLISION
CASES
Cross-examination
example, 19:11, 19:19, 19:37
Expert testimony
reconstruction evidence, 16:13
traffic engineer, 16:14
Interrogatories
see Interrogatories
Investigation
checklist, 2:70
photographs, 2:37, 2:38
Laboratory examinations
reconstruction, 1:53
tire prints, 1:53
Opening statement, sample, 10:74

AUTOMOBILE COLLISION

CASES—Cont’d
Pleadings

injury and loss of consortium, 5:31
Posttraumatic psychosis, hypothetical

question, 18:66

Questionnaire to client, sample, 2:10
Witnesses

interview, 2:45

BEST EVIDENCE

Business records, 12:60

Federal rules, 13:71
admissibility of duplicates, 13:74
admission by party, 13:78
definitions, 13:72
other evidence, admissibility,

13:75

public records, 13:76
requirement of original, 13:73
summaries, 13:77

Objections, 13:112

Original document rule, 13:70

Photographic copies, 12:82

Proof of copies, 12:63

Sound recordings, 12:91

Trier of fact, function, 13:79

BIAS

Cross-examination, 19:20
Impeachment
see Impeachment

BILLS OF PARTICULARS

See also Motions
Amendments to pleadings

generally, 7:25 to 7:30
Change of venue

generally, 7:16 to 7:19
Civil cases, generally, 7:5 to 7:7
Continuances

generally, 7:22 to 7:24
Criminal cases

generally, 7:61 to 7:93

Motion, 7:77 to 7:89

Motion to suppress confession,
7:67 to 7:74
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BILLS OF PARTICULARS—Cont’d
Criminal cases—Cont’d
Notice and petition for mental
examination of defendant,
7:76
Petition and motion for a sever-
ance, 7:75
Right to speedy trial discharge
petition, 7:91
Rule to show cause, 7:90
Sample federal motion for
omnibus hearing, 7:93
Search and seizure, 7:61 to 7:66
Speedy trial, 7:92
Motion for default judgment, 7:8, 7:9
to 7:14
Motion for order of protection, 7:15
Motions relating to discovery
generally, 7:46 to 7:51
Motion to substitute attorneys, 7:21

Motion to withdraw as attorney of
record, 7:20

Sample motion for summary judg-
ment

generally, 7:41 to 7:45
Setting case for trial
generally, 7:55 to 7:59

motion for voluntary pretrial
conference, 7:60

Summary judgments
generally, 7:31 to 7:40

BLACKBOARDS
See also Demonstrative Evidence
Demonstrative evidence, 2:72, 14:50
objections to use, 2:72
qualification at trial, 11:166

BLOOD IDENTIFICATION
Criminal cases, 4:23
Laboratory examination, 1:53

BOND REDUCTION
Criminal cases, 4:11

BOOK OF ACCOUNT
See Records

BRAIN INJURY CASE
See Injuries
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BRIEFS
Argument, 24:69
Certificate of interest, 24:56
Conclusion, 24:73
Issues on review, 24:65
Jurisdictional statement, 24:63
Nature of case, 24:61
Points and authorities, 24:67
Statement of facts, 24:58
Table of contents, 24:55
Timeliness, 24:51
Trial, 5:2

contents, 5:3

BURGLARY
Diagram of case, 4:50

CELL PHONE RECORDS
Criminal cases, 4:26.50

CHANGE OF VENUE
See Venue

CHARACTER
Admissibility in evidence
appeal of conviction pending,
effect, 20:99
extrinsic evidence, 20:86
hearsay exceptions, 20:86

witness’s, attacking or supporting,
20:86

CHARACTER WITNESS
See also Reputation

Preparation, 20:92
Selection, 20:88

CHARLATAN OR FAKE
Medical witnesses, cross-examina-
tion, 17:10, 17:19, 17:44
CHARTS
See also Demonstrative Evidence
Demonstrative evidence, 2:74
qualification at trial, 11:166

CHEMISTS

Expert witness, direct and cross-ex-
amination, 16:24

CIVIL CASES
Guilty plea, admissibility, 11:179
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CIVIL ENGINEERS

Expert testimony, scaffold safety,
16:29

CLASS ACTIONS
Adverse examination of officer of
defendant, 11:210

Certification
direct examination, 11:209
evidence, 11:208

Equitable nature, 11:207

Purpose, 11:207

Validity, factors, 11:207

CLERGY

Privileged communications, priest-

penitent privilege, 13:102
CLIENT PREPARATION
Generally, 6:7 to 6:10

CLIENTS
Interview
generally, 1:3 et seq.

adverse party’s claim, anticipation,

1:15
alternatives, advice, 1:16

attorney as counselor, 1:16 et seq.

avoidance of role of therapist,
1:17

attorneys’ fees

see Attorneys’ Fees
attorney’s fees

see Attorneys’ Fees
attorneys’ liens

see Attorneys’ Liens
client relaxation techniques, 1:9
contract cases, 3:3

information sought, 3:2
criminal cases, 4:2

checklist, 4:4

information sought, 4:9

interpreters, 4:7

office, 4:3

discussion of case with outsiders,

counseling, 1:15
eliciting facts, 1:7
eliciting withheld information,
1:10
empathy, 1A:15

CLIENTS—Cont’d
Interview—Cont’d

empathy with client, 1:9
evaluation of client as potential
witness, 1:13
evidence
safety standards, codes, rules,
2:30
evidence corroboration, 1:14
family members present, 1:6
feedback, 1A:22
follow-up letter
lawyer retained, 1:32, 1:35
forms, 1:21 et seq.
importance, 1:3
judgment, withheld, 1A:16
listening skills, 1:11
distractions, 1A:11 et seq.
reaction avoidance, 1:12
nonlegal assistance, referral, 1:17,
1:18
opponent’s strengths, client’s view,
1:15
organization of information, 1A:18
personal injury cases, 2:5 et seq.
psychodynamics, 1:7
purpose, 1:8
questions, open-ended, 1:10

realistic valuation of liability,
7A:10

correction of client’s valuation,
7A:11

withholding of early valuation
opinion, 7A:12
realities of case, explanation, 1:20
record, 1:5

safety standards, codes, rules, due
care as to, 2:30

scope, 1:8
setting, 1:4
settlement preparation, 7A:9

explanation of case process,
7A:14

gain of client’s confidence,
7A:15

time for settlement discussions,
7A:13
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CLIENTS—Cont’d
Investigation
injury, 2:47
prior medical history, 2:51
Jury selection process
participation in process, 9:82
personal injury plaintiff, 9:83
presence at counsel’s table, 9:16
personal injury plaintiff, 9:17
Personal injury cases
client’s insurance investigator,
2:41
Settlement of case

communication with attorney,
7A:16
satisfaction of needs, 7A:6

CLOSING ARGUMENT
Advance preparation, 23:89
Analogies, 23:98
Bible, references, 23:37
Circumstantial evidence, 23:99

reliability, 23:100
Client, personalization, 23:94, 23:95
Common sense, 23:73
Conclusion, 23:83
Corroboration, 23:67

clients, 23:68

common sense, 23:73

exhibits, 23:70

tactics, 23:71
tangible objects, 23:72

human nature, 23:73

physical facts, 23:74

witnesses, 23:69
Counterclaims, 23:107
Credibility of witnesses, 23:9
Criminal cases, 23:4

defendant’s failure to testify, 23:11
Cross-examination, 19:35
Damages, 23:18

apologies, 23:61

codefendant, 23:58

commercial cases, 23:80

defendant’s approach, 23:56 to
23:61

injuries, attacking evidence, 23:59
issues, obligation to discuss, 23:57
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CLOSING ARGUMENT—Cont’d

Damages, 23:18—Cont’d

per diem argument, 23:19

personal injury case

see subheading Personal injury
case, below in this topic
plaintiff’s approach, 23:80 to
23:82

timeliness of argument, 23:60
Defendant’s final argument, 23:104
Demonstrative evidence, use, 11:162,

23:35

Deposition transcripts, 23:38
Discrepancies, meaningless, 23:101
Discretion of court, 23:3, 23:4
Distracting habits, 23:120
Documentary evidence, 23:36
Emphasizing own case, 23:93
Evidence

excluded, 23:26

failure to produce, 23:12

instructions, 23:13

maximizing impact, 23:47
Exaggerations, 23:105
Exhibits, 23:70

tactics, 23:71

tangible objects, 23:72
Eye contact with jury, 23:119
Fairness, 23:103
Financial status of parties, 23:32
Gestures by attorney, 23:120
“Golden rule”, 23:33
Historical facts, 23:15
Human nature, 23:73
Humor, 23:96
Impeachment, 20:20
Improbabilities, 23:79
Improper argument, 23:39

motion to strike, 23:40
Inflammatory language, 23:30
Instructions

see Instructions
Insurance, reference, 23:31
Introduction, 23:1, 23:48
Issues

defendant’s approach, 23:63

simplification, 23:62
Judicial notice, 23:15
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CLOSING ARGUMENT—Cont’d

Jury
appeals to sympathy, 23:23
challenges, 23:102
name, reference to juror by, 23:22
nonjury cases, 23:113
note-taking, 23:27
passion appeals, 23:30
special interrogatories, 23:29
Key witnesses, 23:49
Language, clarity, 23:117
Latitude, 23:6
Law, comments, 23:20
Length, 23:5, 23:91
Life insurance
double indemnity
defendant, 23:133
plaintiff, 23:132
Literary writings, 23:97
Medical experts, 17:60
Memorized, 23:114
Minors, 23:50
Misstatements of law, 23:20
Murder case
bribery defense, immunized wit-
nesses, 23:125
prosecution
confession by defendant, 23:122
self-defense, 23:123
aggravated assault, 23:124
Nonjury cases, 23:112
Notes
jurors, 23:27
making during opponent’s argu-
ment, 23:121
preparation, 23:116
use, 23:116
Objections
opponent’s, 23:25
rebuttal argument, plaintiff’s,
23:42
specific, 23:41
waiver, 23:39
Opinions not based on evidence,
23:16
Opponent’s claims
refutation, 23:75
rhetorical question, 23:75

CLOSING ARGUMENT—Cont’d

Outline
civil case, 23:43
commercial cases, 23:47
criminal case, 23:43
opening statement, compared,
23:44
personal injury case
defendant, 23:46
plaintiff, 23:45
Overstatements, 23:105
Pacing in front of jury, 23:120
Parties
conduct, relevancy, 23:8
failure to testify, 23:10
Passion appeals, 23:30
Past arguments, study, 23:88
Personal animosity, 23:17
Personal injury case
basis of liability, 23:66
contributory negligence, 23:109
conduct, compared, 23:110
damages, 23:18, 23:81, 23:127
elderly plaintiff, 23:82
per diem argument, 23:19
defendant, 23:128
negligence, 23:111
hospital procedures, 23:53
plaintiff, 23:126, 23:127
reasonable person standard, 23:108
scene, 23:51
time of occurrence, 23:55
weather, 23:54
willful, wanton and malicious
conduct, 23:112
Personalization of client, 23:94
corporate clients, 23:95
Personal knowledge, 23:16
Physical facts, 23:74
Physical position, attorney’s, 23:120
Picturization
client’s version, 23:64
exhibits, reference, 23:64
“flashback” technique, 23:65
injury cases, 23:63, 23:64, 23:66
will contest cases, 23:130, 23:131
Pleadings, reference, 23:7
Poetry, 23:97
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CLOSING ARGUMENT—Cont’d
Prejudicial appeals, 23:30
Preparation, 23:99
Previous trial, 23:24
Printed materials not in evidence,

23:37
Probabilities, 23:79
Psychological principles, 23:1
Questions, response, 23:106
Reading to jury, 23:114
Reasonable time, request, 23:91
Rebuttal argument
damages, 23:28
example, 23:86
importance, 23:84
new matters, 23:28
outline, 23:85
psychological advantage, 23:84
right, 23:4
separate trials
damages, 23:87
liability, 23:87
waiver, 23:28
Refutation of claims, 23:75
Responsive argument, 23:41
Retaliatory remarks, 23:34
Reversible error, 23:39
curative instructions, 23:30
discretion of court, 23:30
opposing counsel inviting argu-
ment, 23:34
Rhetorical questions, 23:115
Right, 23:2, 23:4
Rulings, court’s, 23:25
Salutation to court, 23:48
Scene of accident, 23:51
Scope, 23:6 et seq.
Special interrogatories, 23:29
Stories, 23:98
circumstantial evidence, 23:99
discrediting, 23:100
Sympathy, 23:23
Testing, 23:90
Third-party actions, 23:107
Time limitations, 23:5
Trial transcripts, 23:38
Violent language, 23:30
Voice tone, 23:118
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CLOSING ARGUMENT—Cont’d
Waiver, generally, 23:2, 23:92
Will contest case

contestants, 23:130
respondents, 23:131
Witnesses
corroboration, 23:69
credibility, 23:9
failure to produce, 23:12
argument without instruction,
23:14
instructions, 23:13
motives, 23:8
relationship with party, 23:49
vouching, 23:9
Wrongful death action, 23:129

COMMUNICATION SKILLS
Anticipation of bad features, 1A:62
Bibliographic references, 1A:63
Delivery, 1A:51

nonverbal, 1A:53
voice production, 1A:52
Feedback, 1A:22
Importance, 1A:1
Jurors
see Jurors
Listening, 1A:10
distractions, 1A:11
environmental, 1A:12
listener source, 1A:14
speaker created, 1A:13
empathy, 1A:15
evaluation of information, 1A:19
nonverbal cues, 1A:20
organization of information, 1A:18
review, 1A:21
suspending judgment, 1A:16
Nonverbal communication, 1A:29
appearance, 1A:30
chronemics, 1A:42
deception leakage, 1A:44
environmental factors, 1A:41
kinesics, 1A:31
adaptors, 1A:36
affect displays, 1A:34

application of oral interpretation
skills, 1A:37
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COMMUNICATION SKILLS
—Cont’d
Nonverbal communication, 1A:29
—Cont’d
kinesics, 1A:31—Cont’d
emblems, 1A:32
illustrators, 1A:33
regulators, 1A:35
objectics, 1A:40
proxemics, 1A:38
touching, 1A:43
vocalics, 1A:39
Opening statements
attitude and demeanor of prosecu-
tor in criminal cases, 10:72
attitude during delivery, 10:61
corporate representation, 10:70
emphasizing picturing case and not
witnesses, 10:16
humanizing and personalizing cli-
ent, 10:46
manner of defendant, 10:62
overstatement and exaggeration,
10:63
reference to event as accident or
occurrence, 10:67
talking down to jurors, 10:59
visual aids, use, 10:6, 10:54
voice, 10:60
Persuasion, 1A:54
competence, 1A:57
enthusiasm, 1A:59
identification and human motiva-
tion, 1A:55
moral character, 1A:58
speaker credibility, 1A:56
Relaxation, 1A:7
abdominal breathing, 1A:9
techniques, 1A:8
Repetition, 1A:61
Settlement of cases, 7A:16
Structure of presentation, 1A:60
Verbal communication, 1A:23
audience analysis, 1A:24

avoidance of offense or embarrass-
ment, 1A:28

language selection, 1A:25
vivid language, use, 1A:27

COMMUNICATION SKILLS

—Cont’d

Voice, 1A:45

articulation, 1A:47
opening statements, 10:60
pitch and inflection, 1A:48
resonance, 1A:50

vocal mechanism, 1A:46
volume, 1A:49

Voir dire examination, 9:1

affectations, 9:52

anticipating opposing counsel’s
damaging questions, 9:86

assumption of blame for com-
munication failure, 9:73

corporate representation, 9:75

display of attorney’s brilliancy,
9:50

excusing jurors, illustrations, 9:84

favorable words and phrases, use,
9:69, 9:70

handling opposing counsel’s
damaging questions, 9:85

inquisitional conduct, 9:59

manner of questioning, 9:68

technical terms, use, 9:76

unfairness, appearance of, 9:51

COMPETENCY
See also Direct Examination
Judge as witness, 11:46
Witnesses, 11:41

characteristics, 11:42
children, 11:47
voir dire, 11:48
federal rule, 11:43
juror as witness, 11:46
lack of personal knowledge, 11:44
limited waiver, 11:53
oath or affirmation, 11:45

offer of favorable, incompetent
witnesses, 11:52

COMPLAINTS
See Pleadings

COMPUTERS
Error control, 12:131
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COMPUTERS—Cont’d
Introduction of evidence
regular course of business, 12:134

illustration, 12:134

Receiving information, 12:127

Reliability of data, 12:131

Software programs, 12:129

Technological background, 12:126

Transmitting information, 12:128

CONFESSIONS
Civil actions, 11:179
defendant’s guilty plea, admission,
11:180
explanation of guilty plea, 11:181
federal rule, 11:182
Criminal cases, 11:175
client interview, information
sought, 4:9
closing argument, 23:122
impeachment of defendant, 4:38
motions to suppress
defendant’s evidence, 11:178
guidelines, 11:176
improperly obtained confession,
generally, 4:30
prosecution’s evidence, 11:177

CONSPIRACY

Hearsay exception, coconspirator’s
statements, 4:46

Jury selection, questions to jurors in
conspiracy case, 9:94, 9:95

CONSTITUTIONAL RIGHTS
Attorney-client relationship, knowl-
edge of constitutional rights, 4:2
Client interview, criminal case, 4:9
Cross-examination, 19:10
Miranda rights, 4:30, 4:41, 11:175

CONTINUANCES
See also Motions

CONTRACT CASES
Account stated
accuracy, 3:7
actual, 3:6
implied, 3:6
Accuracy of account stated, 3:7
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CONTRACT CASES—Cont’d
Client interview, 3:3
information sought, 3:2
Custom, usage and trade practice,
11:150
disproving existence, 11:152
proving existence, 11:151
Defense preparation, 3:11
Diagram of contract case, 3:13
Employment contract breach, sample
pleadings, 5:27
Experts, use, 3:5
Investigation of dispute, 3:4
Letter to debtor, 3:8 to 3:10
Parol evidence rule, 13:92
Pleadings, 5:11
breach of employment contract,
5:27
Sufficiency of allegations in com-
plaint, 3:12

CONTRADICTORY STATEMENTS
See Impeachment; Witnesses

CORPORATIONS
Discovery, against, 6:58
Representation of during voir dire
examinations, 9:75

CORRESPONDENCE
Attorneys not retained, follow-up
letter, 1:37, 1:38
Attorneys retained, follow-up letter,
1:32 to 1:38
Contract cases
debtor, letter to, 3:8 to 3:10
Personal injury cases
client’s insurance investigator,
2:41
contacting defendant
lien letters, samples, 2:17, 2:18
secretary of state, sample letter,
2:18
hospital records, request for, 2:61
medical update letter, sample, 2:7
physician, request for report, 2:56
to 2:58

police records, sample letter to
obtain, 2:29
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CORRESPONDENCE—Cont’d
Personal injury cases—Cont’d
request for paid medical bills,
2:86, 2:87
weather report, letter requesting,
2:79

COSTS
Federal Rule, 24:49
Losing party, 24:48

COURT REPORTERS
Cross-examination, 20:71
Freelance, 20:71
Impeaching witness, 20:68

Interviewing witnesses, court reporter

statements, 1:43
Jury selection, use during, 9:18
Objections to final question, 20:70
Official, 20:71
Pretrial conferences, use at, 8:20
Pretrial preparation, arrangements,
1:64
Qualification, 20:69

Testimony as to oral confessions,
11:175

CRIME
Impeachment of witness
prior convictions
admissions, 20:101

cross-examination, 20:102,
20:104

felonies, 20:99
infamous crime, 20:97
old convictions, 20:104
proof, 20:100, 20:103

CRIMINAL CASES
Abortion
hypothetical question, 18:72
Alibis, 4:45
Arraignment, 4:13
Arrest, 4:27
Attorneys, compensation, 4:5, 4:6
Bail, 4:10, 4:11
Bond reduction, 4:11

Cell phone records, motion to sup-
press, 4:26.50

CRIMINAL CASES—Cont’d

Charge, information, complaint,
indictment, 4:12

Client, interpreters, 4:7
Client interview, 4:2

checklist, 4:4

information sought, 4:9

interpreters, 4:7

office setting, 4:3
Confessions

see Confessions
Cross-examination

see Cross Examination
Defenses

intoxication, 4:44
Diagrams

scene of crime, 4:15
Discovery, 4:19

see also other entries throughout

this topic
pre-trial discovery, 4:20

videotape recordings of deposi-
tions

see Depositions
Evidence
evidence depositions, 11:200
experts, 4:22
motions to suppress
see Motions
scientific aids, 4:23
use of testimony in subsequent
civil suit, 11:183
Hearsay
see Hearsay
Identification
cross-examination, 19:27
prior out-of-court identification,
admissibility, 4:49
propriety of identification
procedures, 4:18
Impeachment of defendant, 4:38
confessions in violation of
Miranda guidelines, 4:41
flight, 4:40
omission of particular fact, 20:72
prior convictions, 4:42
Investigation, 4:1
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CRIMINAL CASES—Cont’d

Jury selection, 9:1
federal rules, 9:21
jury or nonjury determination,
4:37,9:2
number of jurors, 9:9
preferred jurors, 9:45
defense, 9:49
prosecution, 9:48
use of new jury, 9:10
Multiple defendants, 4:35
Opening statements, 10:71
attitude of prosecutor, 10:72
demeanor of prosecutor, 10:72
government references, 10:73
reservation of statement, 10:10
sample statement
murder case, prosecution, 10:76
rape case, defendant, 10:77
waiver of right to make first state-
ment, 10:9
Photographs
see Photographs
Plea bargaining, 4:14
Pleadings, 5:11
Pleas, 4:13
Prior out-of-court identification,

admission as substantive evi-
dence, 4:49
Publicity, 4:34
Rape shield statutes, 4:51
Res gestae, examples admissible,
11:110
Search and seizure, 4:27, 4:28
Severance, sample motion, 4:36
Sex crimes
see Sex Crimes
Speedy trial, 4:13.50
Statute of limitations, 4:32
Visit to scene of crime by attorney,
4:15
Waiver of felony, 4:14
Witnesses
description of perpetrator by
complaining witness, 4:39
handwriting experts, 4:22
interviews
court order, 4:16
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CRIMINAL CASES—Cont’d

Witnesses—Cont’d
interviews—Cont’d
fact witnesses, 4:8
prosecution witnesses, 4:16
reputation and character, 4:43

CROSS-EXAMINATION

Generally, 19:1
Adverse party, 19:18
Adverse witnesses, 19:10, 20:95
““After-thought” question, 19:62
Answers
favorable, 19:74, 19:81
insistence on response, hazards,
19:82
exception, 19:83
objections, 19:79
striking from record, 19:79, 19:81
unfavorable, 19:81
Arguing with witness, 19:89
“As a matter of fact”, 19:77
Assumption of facts, 19:4
Attorney’s expert, 16:37
Attorney’s position, physical
jury box, proximity, 19:12
witness’ side, 19:12
Attorney’s procedure
see Attorneys
Automobile accident case, 19:34,
19:37
“Baiting” by opponent, 19:95
Bias, elicitation, 19:20
“Bit by bit” procedure, 19:36
automobile accident, 19:37
Broad, avoidance, 19:33
Character witness, 20:92
Chemists, 16:24
Children, 19:10, 19:20, 19:42, 19:45
memorized story, 19:76
Closing argument, 19:35
Collateral matters, 19:5
Color blindness, 19:64
Completion, 19:80
Compliance with safety standards,
codes, rules, 2:34
Condemnation proceedings
defendant’s expert, 16:21
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CROSS-EXAMINATION—Cont’d
Condemnation proceedings—Cont’d
petitioner’s expert, 16:20
Consultation with attorney, pretrial,
19:50
Contradiction by witnesses, 19:60
Control, discretion of court, 19:2,
19:6, 19:8, 19:20
Conversations about case, 19:42,
19:43, 19:50 to 19:52
Court
court reporter, 20:71
participation, 19:92
witness, 19:3
Criminal cases
adverse witnesses, 19:10
confrontation clause, 19:10
constitutional right, 19:10
Federal Rules of Evidence, 19:10
identification, improbabilities,
19:27
impeachment of witness, evidence
of prior convictions, 20:102,
20:104
limitations, 19:10
prior convictions, 19:20, 20:102,
20:104
sexual assault of minor, 19:10
Defendant
class action, certification, 11:210
Derogatory questions, 19:6
Determination, 19:28
Direct examination, 19:29
note-taking, 19:30
Directions, 19:68
Discretion of court, 19:11
Distances, 19:65, 19:91
Diversion, avoidance, 19:78
Dramatization, 19:59
explosion, 19:60
fire, 19:60
Emotive areas, 19:11
Emphasis, 19:40
Ending, 19:73
English rule, 19:8
Evasions, 19:44
Evidence
assumptions, 19:87

CROSS-EXAMINATION—Cont’d

Evidence—Cont’d
distortion, 19:86
misstating, 19:86

Expert witnesses
generally, 14:23, 17:9
see also Medical Evidence

disclosure of underlying facts,
14:15

eliciting opinions, 14:24
Federal Rules of Evidence
see Federal Rules of Evidence
Forgery
will contest, attesting witness,
19:47
Forgetful witness, 19:61
Fumbling hesitant manner, 19:13
Goal, 19:32
Grantor, competency, 19:72
Handwriting expert, 16:12
Harmful evidence, 11:79
Harmless error, 19:10
Hearing of witness, 19:66
Hidden objective, attorney’s
example, 19:32
method, 19:32
“Horns of a dilemma”’, 19:71
competency of grantor, illustration,
19:72
Hypothetical questions
see Hypothetical Questions
Identical stories, 19:58
Identification of accused, 19:27
Impeachment, 20:2, 20:3
admissions of witness, 20:78
credibility of witness, 19:20
foundation, 20:79

prior criminal convictions, 19:20,
20:102, 20:104

Important subjects, 19:41
Improbabilities

conversations about case, 19:50 to
19:52

delivery of package, 19:56
gross sales, 19:26
identification of accused, 19:27
increasing, 19:49
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CROSS-EXAMINATION—Cont’d CROSS-EXAMINATION—Cont’d

Medical witnesses—Cont’d

Improbabilities—Cont’d
lawsuit predicated on occurrence
of event, 19:54
planning, 19:25, 19:48
testator, mental incompetence,
19:55

witness’ knowledge of participa-
tion at trial, 19:53

Insurance disability claim, 19:16
Interruptions by opposing counsel,

“Isn’t it a fact”, 19:77
Judge’s role
abuse of discretion, 19:3
bench trial, 19:2
jury trial, 19:2

“Jumping around” technique, 19:24

Leading questions, 19:8, 19:39
medical witnesses, 17:7
Learned treatises
expert witness, 14:21

“Leaving well enough alone”, 19:34

Limitation on scope, 19:8, 19:10,
19:11
confrontation right, 19:10
Mannerisms, 19:13
Mastery of art, 19:96
Mechanical engineer
ladder failure, 16:32, 16:33
Medical witnesses
acknowledging medical authori-
ties, 17:38, 17:39
attending hospital resident, 17:57
avoidance may be best, 17:10

charlatan or fake, 17:10, 17:19,
17:44

classical symptoms, 17:14
closing argument, 17:60
collateral attack
generally, 17:18
professional witness and
attorney, unholy alliance,
17:47
credibility
attorney, knowledge derived in
part from, 17:37
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credibility—Cont’d
direct versus collateral attack,
17:18
poor showmanship, 17:46
professional witness and
attorney, unholy alliance,
17:47
diagnosis, 17:48
distinguishing symptoms, 17:26
direct attack, 17:18, 17:19
discrepancies between testimony
and medical reports, 17:20
incomplete medical examina-
tion, 17:25
evasive answers, 17:8
expert’s own writings, 17:33
explanation of condition
brain injuries, 17:12
postoperative bleeding,
proximate cause of paraly-
sis, 17:57
knowledge imparted by attorney,
17:37
leading questions, 17:7
lectures should be prevented, 17:6
limiting answers, 17:8
medical records, failure to bring
into court, 17:21, 17:22
cross-examination of reasons,
17:22
narrowing questions, 17:5, 17:8
opponent’s medical witness, how
to cross examine, 17:9
as own witness, strategies, 17:48
preparation, 17:1
proof of other cause of injury,
17:58
proximate cause of paralysis,
spinal clot as, 17:57
purposes, 17:2 et seq.
discrediting witness, 17:4
securing admissions, 17:3
qualifications, 17:27, 17:28
attorney, knowledge derived
from, 17:37

reading, knowledge derived
from, 17:36
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CROSS-EXAMINATION—Cont’d

Medical witnesses—Cont’d
refusal to acknowledge authority,
17:41, 17:42
specialists, 17:40, 17:42
symptoms
other causes, 17:17
subjective symptoms, 17:15
illustration, 17:45
textbooks, 17:32
authorities not used as basis of
opinion, 17:34
opinions to contrary, 17:29
use, 17:24

“unholy alliance” between expert
and attorney, 17:47

x-rays, 17:13, 17:52
Memorized story, 19:76
Misconduct, specific acts, 19:11
Misstatements, 19:86
“Movie” style, 19:13
Musicologist

copyright infringement, 16:39,

16:40

Narcotics use, 20:80
Narrowing questions, 17:5, 17:8
Notes of witness, 19:8
Objective, 19:32
Opening door to redirect, 19:88
Opponent’s expert
use in qualifying own expert, 15:7
Outline, 19:24
Out-of-court statements, 19:11
Party to lawsuit, 19:11
Paternity case
complaining witness, 19:17
defendant, 19:17
Perjury, 19:13, 19:46
will contest, 19:47
Planning, 19:24, 19:25
Police lineup, 19:27
Postponement, 19:11
Preparation, 19:23
Principles, 19:22
Prior convictions, 19:20, 20:102,
20:104
Prior inconsistent statements, 19:11

CROSS-EXAMINATION—Cont’d

Purpose
primary, 19:14, 19:15
insurance disability claim, 19:16
outline, 19:24
paternity case, 19:17
secondary, 19:14
bias of witness, 19:20
competency of witness, 19:20
outline, 19:24
prior consistent statement, 19:20
specific acts of misconduct,
19:20
Qualification of experts
medical experts
see Medical Evidence
weaknesses, 14:37
Quantities, 19:70
Questions
“after-thought”, 19:62
aimless, 19:94
anticipation of favorable answer,
19:74
argumentative, 19:6
““as a matter of fact”, 19:77
assumptions, 19:4
“bit by bit” procedure, 19:38
by court, 19:2
derogatory, 19:6
examination by court, 19:92
improbabilities, 19:50 to 19:56
insulting, 19:6
“isn’t it a fact”, 19:77
by juror, 19:2
leading questions, above in this
index topic
limiting to one subject, 19:84
mayhem case, 19:33
prolonged cross-examination,
unnecessary questions, 19:94
repeated by witness, 19:21
repetition, 19:7
Recollection, testing, 19:8
Redirect, 19:88
Refreshing memory, 19:8
Relevance, 19:11

Repeating direct examination, 19:7,
19:75
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CROSS-EXAMINATION—Cont’d
Reputation witness, 20:91
Restrictions, 19:11
Retelling story, 19:75
Reversible error, 19:11
Right, 19:11
Rules of evidence

see Federal Rules of Evidence
Scope, 19:8, 19:10, 19:11, 19:33
discretion of court, 19:11
limitations
confrontation right, 19:10
rules of evidence, 19:11
specificity, 19:38
time, 19:91
Sexual assault of minor, 19:10
Simple language, use, 19:31
Speed, 19:91
Subpoenas, 19:90
Surprises, 19:63 et seq.
Tactics, 19:32
Temper, control, 19:85
Termination by trial court, 19:8
Time, 19:69, 19:91
Timing, 19:41
Trick question, 19:42
example, 19:43
Triumph
avoiding small triumphs,
technique, 19:40
end on note of, 19:73
“Unbholy alliance,” medical witness
and attorney, 17:47
Vision, 19:67
Waiver
fifth amendment privilege, 19:10
presumption, 19:10
Witnesses
answers, 19:74, 19:81, 19:82
color blindness, 19:64
contradiction, 19:60
directions, 19:68
distances, 19:65, 19:91
diverting cross-examiner, 19:78
failure to remember, 19:61
hearing, 19:66
identical stories, 19:58
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CROSS-EXAMINATION—Cont’d

Witnesses—Cont’d
medical witnesses, above in this
index topic
oath, 19:93
quantities, 19:70
speed, 19:91
subpoenas, 19:90
time, 19:69, 19:91
vision, testing, 19:67
Women, 19:45

CUSTOM, USAGE, TRADE

PRACTICE
Applicability, 11:155
Contract cases, 11:150
disproving existence, illustration,
11:151, 11:152
Federal rule, 11:154
Tort cases, 11:153
illustration, 11:156

DAMAGES

See also Closing Argument; Earnings
Codefendant, 23:58
Commercial cases, 23:80
Compensatory, 2:83
aggravation of preexisting ail-
ments, 2:84
collateral source rule, 2:108
earnings, 2:108
earning capacity impairment, 2:88
future earnings lost, 2:100
infants, 2:99
past earning lost, 2:92 et seq.
hedonic damages, 2:91
inflation, 2:104
pain and suffering, 2:90
present cash value, 2:103
profits lost, 2:101
tax impact, 2:105
Derivative suits, 2:106
Hedonic damages, 2:91
Injuries, attacking evidence, 23:59
Life insurance
double indemnity, 23:132, 23:133
Opening statement discussion, 10:39
et seq.
defendant, 10:42
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DAMAGES—Cont’d
Opening statement discussion, 10:39
et seq.—Cont’d
plaintiff in contract cases, 10:40
plaintiff in personal injury case,
10:41
Personal injury cases, 2:83 et seq.,
11:184

actuary, testimony of, 11:188,
11:189
closing argument
see Closing Argument
elderly plaintiff, 23:82
loss of earnings, proof, 2:92 et
seq., 11:185
loss if salary paid, 11:186
loss of profits, proof, 2:101,
11:187
mortality tables, 2:102, 11:190
pain and suffering, proof, 2:90,
11:191
lay witness testimony, 11:192
physician testimony, 11:193
Punitive, 2:98
Special damages, pleadings, 5:11
Survival actions, 2:107
Will contest, 23:130, 23:131
Wrongful death actions, 2:107,
23:129

DAUBERT TEST
Expert testimony, 14:10

DEAD MAN’SACT
See also Direct Examination
Effect on testimony, 11:49
exception to rule, 11:51
waiver of objection, 11:50
inadvertent, 11:77
Effect on testimony, offering favor-
able incompetent witness, 11:52
Witness’ incompetency, waiver, 11:49

DEFENSES
Criminal cases
alibis, 4:45
intoxication, 4:44
self-defense
aggravated assault, 23:124
murder, 23:123

DEFENSES—Cont’d
Opening statement, anticipating and
refuting defenses, 10:38

DEMONSTRATIVE EVIDENCE
Generally, 2:71 et seq., 11:160
See also Evidence; Photographs
Blackboards, 2:72
qualification, 11:166
Charts, 2:74, 15:13
qualification, 11:166
Color photographs, 2:77
Experiments and demonstrations,
11:167
automobile accident cases, 11:170
extent of physical injuries, 11:169
foundation, illustration, 11:168
qualities of substance, 11:171
Laboratory reports, 2:80
Medical charts, 15:13

Medical illustrations, skeletons,
models, mannequins, 2:75
Model skeletons, qualification,
11:165
Motion pictures, 2:75
Printed charts, 2:74
Real evidence, distinction, 11:158
Record of use, 11:161
Sketchpads, 2:73
Testimonial aids
expert witnesses, 14:50
medical witnesses, 15:13
Traffic boards, qualification, 11:166
Use
closing argument, 11:162, 23:35
opening statements, 10:6
Utility, 2:71
Weather reports, 2:78
letter requesting, 2:79
X-ray films, 2:80, 15:34, 17:13
presentation, 2:82
radiologist, role, 2:81
X-ray projector, qualification, 11:164

DEMURRERS
See also Motions

DEPOSITIONS
See also Discovery
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DEPOSITIONS—Cont’d
Discovery depositions
see Discovery
Evidence depositions, 11:196

mitigation of disadvantages,
11:202
preparation of jury, illustration,

requesting instructions and argu-
ment, 11:206
selection of reader, 11:205
use of reader, illustration, 11.199
perpetuation of testimony, 11:199
procedure for taking, 11:197
use de bene esse, 11:198
use in criminal trials, 11:200
Evidence depositions, physician,
11:201

DERMATITIS
Hypothetical question, 18:68

DIRECTED VERDICT
Opening statements, 10:3

DIRECT EXAMINATION
See also Testimony; Witnesses
Adverse party examination, 11:84
calling adverse party as witness,
11:85
Anticipation of harmful cross-exami-
nation, 11:79
Attorney’s expert, 16:37
Authentication, 11:103
federal rule, 11:103, 11:104
Case theory development, 11:24
Chemical tests for intoxication,
11:172
pathologist, 11:174
police technician, 11:173
Class action, certification, 11:209
Competency of witnesses, 11:41
characteristics of competent wit-
ness, 11:42
child witnesses, 11:47
voir dire, 11:48
federal rule, 11:43
judge as witness, 11:46
juror as witness, 11:46
lack of personal knowledge, 11:44
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DIRECT EXAMINATION—Cont’d
Competency of witnesses, 11:41
—Cont’d
limited waiver, 11:53
oath or affirmation, 11:45
offer of favorable, incompetent,
witnesses, 11:52
Connectives, 11:37
Contract cases, pattern of proof,
11:56
Conversations, face-to-face, 11:90
fixing time, 11:91
Correction of testimony, 11:76
Court’s witnesses, 11:86
experts, court appointed, 11:88
federal rules, 11:87
Custom, usage, trade practice, 11:150
disproving existence, illustration,
11:152
proving existence, illustration,
11:151
Dead Man’s Act, 11:49
exception to rule, 11:51
party’s incompetency as witness,
waiver, 11:49
waiver of objection, 11:50
inadvertent, 11:77
Dead Man’s Act, offering favorable
incompetent witness, 11:52
Directing witness to tell court and
jury, 11:36
Dying declarations, 11:78
Exclusion of witnesses, 11:29
federal rule, 11:30
hearing on violation of order,
11:32
illustration, 11:33
motion to exclude, 11:31
overruling of motion, 11:34
Expert witnesses
ballistics comparison tests
prosecution witness, 16:27
chemists, 16:24
civil engineer, scaffold safety,
16:29
condemnation proceedings
defendant’s expert, 16:21
petitioner’s expert, 16:20
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DIRECT EXAMINATION—Cont’d
Expert witnesses—Cont’d
demonstrative aids, 14:50
establishing credibility, 14:41
examinations or tests, 14:52
handwriting expert, 16:11
learned treatises, 14:20
limiting scope of question, 14:54
limiting testimony to objective
findings, 15:28
local standard of care, 15:31
mechanical engineers
conveyor belt design defects,
16:42
ladder failure, 16:32, 16:33
medical experts
see Medical Evidence
musicologist, copyright infringe-
ment, 16:39
narrowing question, 14:42, 14:43
preparation of testimony, 14:34 et
seq.
qualifications, 14:37
redirect, 14:55
surveyor, 16:23
technical terms, 14:51
treating physician, checklist for
examination of, 15:33
Foundation for demonstrative evi-
dence, 11:164, 11:165
Guilty pleas, admission into evi-
dence, 11:180, 11:181
Hearing to suppress criminal confes-
sions, 11:177, 11:178
Hypothetical questions
medical witnesses, 15:4, 15:30
Identification, 11:103
federal rule, 11:103, 11:104
Identification of persons by witness,
11:89
illustrations, 11:89
Injuries, prior or subsequent, 11:80
Interpreters, use of, 11:119 to 11:134
Invasion of province of jury, 11:54
federal rule, 11:55
Leading questions, 11:39
federal rule, 11:40
hostile witnesses, 11:81

DIRECT EXAMINATION—Cont’d

Negative evidence, 11:135
eliciting from witness, illustrations,
11:136
Nonverbal responses, 11:38
Notes, 11:22
Number of witnesses, 11:27
Opinion as to speed, 11:58
Opinion as to under influence of
alcohol, 11:59
Order of presenting witnesses, 11:26
Pacing testimony, 11:28
Past recollection recorded, 11:116
admission into evidence, illustra-
tion, 11:117
Personal injury cases
loss of earnings, illustration,
11:185
proof of loss if salary paid,
11:186
loss of profits, illustration, 11:187

testimony of actuary, 11:188,
11:189
pain and suffering, 11:191
questions to plaintiff, sample,
11:57
Position of attorney, 11:35

Preparation of narrative statements,
11:22

Present recollection revived, 11:111
use of memoranda, 11:112
federal rule, 11:114
inspection, right of opposing
counsel, 11:113
Probate of wills, 11:60
lay opinion in will contest, 11:67
noncupative wills, 11:65
presumption of death, 11:64
proof of heirship, 11:61
proof of will, 11:62
secondary proof to will, 11:63
testamentary capacity, 11:68

concluding questions, improper,
11:69

concluding questions, proper,
11:68

proving sound mind, 11:71
proving unsound mind, 11:70
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DIRECT EXAMINATION—Cont’d

Probate of wills, 11:60—Cont’d
testamentary capacity, 11:68
—Cont’d
testimony concerning mental
capacity, 11:72
witnesses to signatures, 11:66
Proving own case, 11:23
Redacted version of admitted docu-
ment, 11:118
Refreshing memory after surprise
statement, 11:83
Self-authentication, federal rule,
11:106, 11:107
Telephone conversations, 11:92
federal rule, 11:93
foundation for admissibility, 11:94
admission, during subsequent
face-to-face conversation,
11:101
business call using alphabetical
directory, 11:99

business call using classified
directory, 11:98
call made by witness, 11:95

call made through secretary,
11:97

call received by witness, 11:96

subsequent acts proving identity,
11:102
voice recognition based on

subsequent conversation,
11:100

Use of easily understood questions,
11:25

Use of interpreters, 11:119 et seq.

Usual method, practice, or procedure,
11:153

application to other types of cases,
11:155

federal rule, 11:154

proving existence, illustration,
11:156

Voir dire examination, illustration,
11:73

Withdrawal of witness, 11:74
Witnesses, preparation conference
approach, 11:3
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DIRECT EXAMINATION—Cont’d

Witnesses, preparation conference
—Cont’d
attorney preparation for confer-
ence, 11:4
burden of proof, explanation,
11:18
consideration of juror’s view, 11:9

cross-examination preparation,
11:11

descriptions of judge and opposing
counsel, 11:19

dress and appearance discussion,
11:6

logistics of coming to court, 11:20

looking at jury, 11:15

loudness of speech, 11:16

manner on stand, discussion, 11:7

memory of favorable facts, 11:17

redirect examination preparation,
11:12

review of all possible questions,
11:10

subpoena explanation, 11:5
technical terms, explanation, 11:8
truthfulness of answers, 11:13
visit of courtroom, 11:21

warning against unsolicited
answers, 11:14

Witness resuming stand, 11:75

DISCOVERY

See also Depositions; Interrogatories
Accident reports, 6:57
Completion date, anticipated, 8:11
additional time request, 8:12
Corporations, 6:58
Criminal cases, 4:19, 6:44 to 6:50
investigation by defendant, 4:18
Depositions
admission of facts, 6:40 to 6:43
generally, 6:26 to 6:34

impeachment of witness, 20:73,
20:74
produce documents and land
inspection, 6:35 to 6:39
videotape
see Depositions
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DISCOVERY—Cont’d
Documents

admissibility, 12:122

depositions, 20:73, 20:74

introduction into evidence, 12:122

requests to produce documents and
inspect land. Requests to pro-
duce documents and inspect
land, below in this index topic

subpoena of medical records,
17:21

Eminent domain proceedings, 6:60
Examinations, physical and mental.
Physical or mental examination,
below in this index topic
Expert opinions, 6:55
Illinois, 6:56
Financial status of parties, 6:63
Income tax returns, 6:59
Insurance agreements, 6:62
Lay opinions
I1linois, 6:56
Medical records, subpoenas where
doctor fails to bring, 17:21
Personal injury cases
hospital records, 2:60 to 2:62
identification of opponent’s
experts, 2:43
knowledge of safety standards,
codes, rules, 2:32
location of witnesses, 2:43
medical history, plaintiff, 2:65
medical malpractice, above in this
index topic
medical reports, 2:55
physician’s report, 2:56 to 2:58
Physical or mental examination
California, 6:52
generally, 6:51
Illinois, 6:53
New York, 6:54
Pretrial
generally, 6:1 to 6:63
overview, 6:1 to 6:6
Pretrial conference, examination, 8:1,
8:5
time set for completion, 8:5
Role in trial preparation, 1:54

DISCOVERY—Cont’d

Subpoenas

medical records, 17:21
Surveillance films, impeaching, 6:61
Videotapes

depositions

see Depositions
surveillance tapes, impeaching,
6:61

Witness’ statements, 6:57

DISCOVERY DEVICES
Physician malpractice, 6:22
another form, 6:23
interrogatories to plaintiff, 6:24
Premises liability case, 6:25
Sample interrogatories, 6:17 to 6:21
Written interrogatories, 6:11 to 6:16

DISPUTED DOCUMENTS
Experts, document examiners, 1:55

DIVORCE
Sample pleadings, divorce petition,
5:24

DOCUMENTS
Admissibility
business records, 12:60 et seq.
medical records, 15:13
rule of completeness, 12:125
see also Best Evidence;
Computers
Authentication
illustrations, 12:70 et seq.
signature, proof, 12:20

activities prior to execution,
12:23

admissions in pleadings,
discovery, 12:25

adverse party examination,
12:24

distinctive characteristics of
documents, 12:27

expert testimony, 12:28

familiarity with handwriting,
12:26

notary, 12:118
self-authentication, 12:29
stipulations, 12:25
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DOCUMENTS—Cont’d
Authentication—Cont’d
signature, proof, 12:20—Cont’d
witness signed after party
charged, 12:22
witness signed prior to party
charged, 12:21
Birth certificates, 12:146
authenticated copies, 12:121
certified copies, 12:119
exemplified copies, 12:120
preparation of original, 12:64
proving up, 12:63
Corporate minutes, 12:35
Death certificates, 12:146
Discovery
see Discovery
Examination, pretrial, 1:55
Handwriting experts, 4:22
Handwritten documents, exhibits,
12:69
Impeachment, 20:29
extent of offer, 20:43
opposing counsel’s right to see,
20:40
Inspection by opposition
effect on admissibility, 12:67
original produced, 12:68
Marriage certificates, 12:144
offering into evidence, 12:145
Medical records as evidence, 15:13
Mortality tables, 12:34
Notice to produce, 12:65
form, 12:66
Parol evidence rule, 13:92
Past recollection recorded, 12:148
Police reports
see Police Reports
Public records, 12:143
Redacted versions, 11:118
Statutes and ordinances
method of proof, 12:141
reading by city clerk, 12:142
Statutory notices, 12:140

DRAMSHOP ACTION

Wrongful death, sample pleading,
5:20
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DRUGS
Addicts, impeachment, 20:80
Criminal cases, 4:23
Laboratory examination, 1:53

EARNINGS
See also Damages
Discovery of financial status, 6:63
Impairment of earning capacity, 2:88

authorization to view employment
records, sample, 2:93
future earnings lost, 2:100
income tax authorization, sample,
2:97
infants, 2:99
pain and suffering, 11:191
lay witness testimony, 11:192
physician testimony, 11:193
past earnings lost, 2:92 et seq.
permanent disability, 2:88
proof of loss, 11:185
mortality tables, 2:102, 11:190

ECONOMISTS
Expert witnesses
generally, 16:34
future earnings lost, 2:100

EMINENT DOMAIN
Discovery in proceedings, 6:60
Expert witnesses
bases of opinion, 16:19
civil procedure rules, 16:15
cross examination
defendant’s expert, 16:21
petitioner’s expert, 16:20
direct examination
defendant’s expert, 16:21
petitioner’s expert, 16:20
expert appraisal, 16:18
just compensation, 16:16
utility of testimony, 16:15, 16:18
Laymen opinions as proof of value
bases of opinion, 16:19
owner’s opinion, 16:17

EMPLOYMENT CONTRACT
Breach, sample pleadings, 5:27



INDEX

ENGINEERS
Conveyor belt design defects,
defendant’s mechanical
engineer, 16:42
Expert testimony
ladder failure
defendant’s mechanical
engineer, 16:32
plaintiff’s mechanical engineer,
16:33
scaffold safety, 16:29
traffic engineer, 16:14
ventilation and exhaust, 16:28

Ladder failure, expert testimony,
16:32, 16:33

ENTRAPMENT
Prior similar crimes, 20:87

EQUITY
Class actions, nature, 11:207

EVIDENCE
See also Criminal Cases; Demonstra-
tive Evidence; Federal Rules of
Evidence; Rebuttal Evidence
Admissibility
character of witness, 20:86
confessions, criminal, 11:175
motions to suppress, guidelines,
11:176
earning capacity impairment, 2:88
future earnings lost, 2:100
infants, 2:99
past earnings lost, 2:92 et seq.
exclusion for failure to adhere to
pretrial order, 8:1
guilty pleas, 11:179
admission of defendant’s guilty
plea, illustration, 11:180
explanation of guilty plea,
illustration, 11:181
federal rule, 11:182
inflation effect on damages, 2:104
insurance, mention, 11:194
federal rule, 11:195
limited purposes, instruction,
20:28
mortality tables, 2:102
outcry of child in sex cases, 4:48

EVIDENCE—Cont’d
Admissibility—Cont’d
prior convictions, 20:97
prior inconsistent statements, 20:4
prior out-of-court identification,
substantive evidence, 4:49
rape shield statutes, victim’s past
sexual history, 4:51
rebuttal, 22:5
rehabilitation of witness, 20:86
reputation of witness, 20:86
res gestae, excited utterance,
11:108
criminal cases, sample state-
ments, 11:110
personal injury cases, sample
statements, 11:109
tax impact on damages, 2:105

testimony of deceased or absent
witness, 11:144

Authentication or identification,
11:103
federal rules, 11:104, 11:106
in practice, 11:105
self-authentication, 11:106
in practice, 11:107
Business records
admissibility, 12:60
Class action, certification, 11:208
Client interview, corroboration of
evidence, 1:14
Contract cases

custom, usage, trade practice,
11:150

disproving existence, illustra-
tion, 11:152
proving existence, illustration,
11:151
Criminal cases
experts, 4:22
hearsay
see Hearsay
motions to suppress
see Motions
reputation and character, 4:43
scientific aids, 4:23

use of testimony in subsequent
civil suit, 11:183
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EVIDENCE—Cont’d

Cross-examination
assumptions, 19:87
distortions, 19:86
misstatements, 19:86

Damages
disability, proof, 2:89
paid medical bills, 2:85
pain and suffering, 2:90
personal injury cases, 11:184 et

seq.

Dying declarations, 11:78
Experiments and demonstrations
see Demonstrative Evidence

Federal Rules of Evidence
see Federal Rules of Evidence
hypothetical questions, 18:3
Handwriting authentication
see Handwriting
Identification
see Identification
Judicial notice, 11:146
adjudicative facts, 11:149
federal rule, 11:148
legislative facts, 11:149

transmitting information to jury,
11:147

Negative, 11:135
examination of witness to elicit
evidence, illustrations, 11:136
Negligence
safety standards, 2:30
admissibility, 2:35
cross examination as to compli-
ance, 2:34
introduction, illustration, 2:36
sources, 2:31
usual method, 11:153

application to other types of
cases, 11:155

federal rule, 11:154

proving existence, illustration,
11:156

Opening statement, description, 10:5
Parol evidence rule, 13:92
Past recollection recorded, 11:116

admission of memorandum,
illustration, 11:117
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EVIDENCE—Cont’d
Personal injury cases
discovery, 2:43
proof of damages, 11:184

loss of earnings, 2:92 et seq.,
11:185

loss of profits, 2:101, 11:187
mortality tables, 2:102, 11:190
pain and suffering, 2:90, 11:191
Pleadings, 5:11
Present recollection revived, 11:111
use of memoranda, 11:112
federal rule, 11:114
right to inspect, opposing
counsel, 11:113
Presumptions
see Presumptions
Prior inconsistent statements
contextual evidence, admissibility,
20:4
extrinsic evidence to prove, 20:4
Real, 11:159
demonstrative evidence, distinc-
tion, 11:158
use for demonstrative purposes,
11:163
Rebuttal
collateral issues, 22:7
court’s discretion, 22:5
cumulative evidence, 22:9
immaterial evidence, 22:8
new matter, 22:6
Relevancy
admissibility under federal rules,
13:81 et seq.
credibility of witnesses, relevant
evidence concerning, 14:12
probative value, 13:85
Res gestae, excited utterance, 11:108
criminal cases, 11:110
personal injury cases, 11:109
Sex crimes
outcry of child in sex cases, 4:48
rape shield statutes, victim’s past
sexual history, 4:51

Sound recordings, 11:105, 12:91
Stipulations, 11:157
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EVIDENCE—Cont’d
Subsequent remedial measures
admissibility, 13:114
Telephone conversations, 11:92

call made by witness, illustration,
11:95
business call using alphabetical
directory, 11:99

business call using classified
directory, 11:98
call made through secretary,
11:97
call received by witness, 11:96
federal rule, 11:93
proving foundation, 11:94

subsequent acts tending to proving
identity of person, 11:102

subsequent admission during face-
to-face conversation, 11:101

voice recognition based on
subsequent conversation,
11:100

Visual aids, 2:71 et seq.

EXAGGERATION
Hypothetical questions, 18:18

EXAMINATION OF WITNESSES

See Cross-Examination; Direct
Examination; Federal Rules of
Evidence; Rebuttal; Redirect
Examination; Witnesses

EXCLUSIONARY RULE
See Search and Seizure

EXCLUSION OF WITNESSES
See Witnesses

EXHIBITS

See also Computers; Photographs;
Sound Recordings

Business records, 12:60

Charts, 12:99

Closing argument, 23:70 to 23:72

Diagrams, 12:99

Federal Rules of Evidence, generally,
12:61

Foundational proof

business records, 12:60 et seq.

EXHIBITS—Cont’d
Foundational proof—Cont’d
notice to produce, 12:65
form, 12:66

proof of copies and duplicates,
12:63 et seq.
Handwritten documents, 12:69
Impeachment, 20:41
jury room use, impeachment docu-
ments, 20:29
Introduction, 12:7
Jury room use of impeachment docu-
ments, disallowing, 20:29
Maps, 12:99
Models, 12:100, 12:101
not to scale
qualified by lay person, 12:100
scale model, 12:101, 12:102
qualified by expert, 12:101
Objections
general, 13:20, 13:21
genuineness, 13:68
prejudicial exhibits, 13:86
use in jury room, 13:123
Offering opponent’s exhibit into evi-
dence, 12:55
Paid bills
itemization, 12:109
repairs or services, 12:106
direct examination, 12:108
necessity of repairs, 12:107
Past recollection recorded
admissibility, 12:148
illustration, 12:151
Photographs
see Photographs
Police reports, 12:147
Premature display, 12:56
preliminary hearing, 12:57
Procedure for introduction
approaching witness, 12:13
business records, 12:60 et seq.
chain of custody, illustration,
12:18
checklist of steps, 12:7
description, oral, 12:11
documents
authentication, 12:20 et seq.
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EXHIBITS—Cont’d
Procedure for introduction—Cont’d

documents—Cont’d

signature of witness, 12:21 et
seq.

foundation questions, 12:14
authentication, 12:16
demonstrative exhibits, 12:30
exclusion of exhibit, 12:32
identification, 12:16
illustrative exhibits, 12:30
materiality, 12:15
multiple witnesses, 12:31
relevancy, 12:15
unique chattels, 12:17

handling, 12:5

introducing multiple exhibits,

12:53

mark for identification, 12:8
methods, 12:9
premarking, 12:10
striking identifying marks,

12:41

obtaining court’s ruling, 12:40

offering into evidence, 12:33
admission of authenticity, 12:35
irrelevant portions, 12:34

stipulation of authenticity, 12:35

opposing counsel, display prior to
introduction, 12:12
Publication and use, 12:42
by attorney, 12:50
direct examination, close, 12:46
direct examination, during, 12:45
making record, 12:51
methods, in general, 12:47
placement in courtroom, 12:52
timing, 12:43
viewing by jury, 12:48
by witness, 12:49
Purpose, 12:1
Refreshing present recollection,
12:149

illustration, direct examination,
12:150

Reoffering, 12:59
Sample trial exhibit list, 12:6
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EXHIBITS—Cont’d

Selection, 12:4

foundation witness, 12:5
Stipulations to admissibility, 12:54
Substitution of copies, 12:58
Types, 12:3
Unpaid bills and estimates, 12:110

direct examination, illustration,
12:111

Viewing by opposing counsel, 12:36
careful examination, 12:37
objections, 12:38

Voir dire examination, 12:39

Weather reports, 12:74

X-rays, 12:83

EXPERIMENTS

See Demonstrative Evidence

EXPERT TESTIMONY

See Expert Witnesses

EXPERT WITNESSES

See also Attorneys; Cross-Examina-
tion; Direct Examination;
Engineers; Federal Rules of Evi-
dence; Handwriting Experts;
Medical Evidence; Sample
Testimony

Accident reconstruction
human factors consultant, 16:13
permissible subjects, 14:4
subjects of testimony, 16:13
Accountants
direct examination, 16:25
permissible subjects, 14:4
Actuary
proof of damages in personal
injury cases, 11:188, 11:189
Admissibility of opinions
generally, 14:1 to 14:3
discretion of trial court, 14:10
facts in evidence, 16:1
facts not in evidence, 14:13
permissible subjects, 14:4
ultimate issues, 14:10, 14:17
federal rules, 14:18
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EXPERT WITNESSES—Cont’d

Admissibility of testimony, generally,
14:1
court’s discretion, 14:2
competency as expert, 14:5
necessity to case, 14:3
Attorneys
attorney’s fees, 16:36
credibility of expert witness,
knowledge derived in part
from attorney, 17:37
knowledge of attorney, 14:45
legal malpractice, attorney as
expert, 16:36
malicious prosecution, 16:37
permissible subjects, 14:4
Automobile accidents
see Automobile Collision Cases
Ballistics expert, 16:26
comparison tests, 16:27
Bases of opinion
court-approved, 14:13
disclosure, 14:13
federal rules, 14:15
experience, 14:6
facts not in evidence, 14:13
federal rule, 14:10, 14:14
foundation for admissibility, 14:13
Frye test, 14:10
hypothetical questions, 14:16
illustration, 16:19
learned treatises, 14:20, 14:21
medical periodicals, 17:43
overall knowledge, 14:8
source of underlying facts, 14:13
federal rules, 14:14
standard authorities, 14:7
study as source of expertise, 14:7
Burden of proof, 11:18
Change of opinion, notification of
adverse party, 6:55
Chemists, 16:24
Civil engineer
scaffold safety, 16:29
Compensation
effect on credibility, 14:32
Condemnation proceedings
see Eminent Domain

EXPERT WITNESSES—Cont’d

Confusion of jury, avoiding, 14:3
Contract cases
trial preparation, 3:5
Conveyor belt design defects, 16:41
mechanical engineer, direct exami-
nation, 16:42
Court appointed, 11:88
Court-appointed, 14:25
federal rules, 14:26
Credibility
compensation, effect of, 14:32
trial preparation, 14:11
trial strategy, establishing cred-
ibility, 14:41
Criminal cases
handwriting experts, 4:22
scientific evidence, 4:23
Cross-examination
see Cross-Examination
Daubert test, 14:10
Direct examination
see Direct Examination
Discovery of opinions, 6:55
Illinois, 6:56
Document examiners, 1:55
Economists
see Economists
Eminent domain proceedings
see Eminent Domain
Experience as source of expertise,
14:6
Federal Rules of Evidence, 18:3
Firearms and ballistics expert, 16:26
comparison tests, 16:27
Forestry professor, ladder failure,
16:31
Handwriting analysis
see Handwriting
Hypothetical questions
bases of opinion, 14:16
cause of death, 18:70
discretion of court, 15:4
Federal Rules of Evidence, 18:3
medical experts, 15:4, 15:30,
15:42, 15:44, 15:46, 15:48,
15:52, 15:54
preparation, 18:9
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EXPERT WITNESSES—Cont’d

Hypothetical questions—Cont’d
pretrial discussion, 18:41
sanity, 18:59
technical language, 18:63
testamentary capacity, 18:59
Jury
confusion of jury, avoiding, 14:3
educating jury, 14:37, 17:11
Knowledge, scope, 14:8
Ladder failure, 16:30 to 16:33
Learned treatises, 14:19, 14:20
Machine guards, OSHA codes, 16:42
Mechanical engineers
conveyor belt design defects,
16:42
ladder failure, 16:32, 16:33
Medical
conclusions of different physicians
from examining evidence,
14:13
conferences, pretrial, 2:62
disability, nature, 2:89
discovery of opponent’s, 2:43
future earnings lost, 2:100
impeachment, discrepancies in
medical reports, 17:20
injury, 2:59
pain and suffering, 2:90, 15:5,
15:21
preparation of hypothetical ques-
tion, 2:63
Motorcycle speed, tire tracks indicat-
ing, 16:13
Musicologists
copyright infringement, 16:39
utility of testimony, 16:38
Nurses
see Nurses

Opinion and basis, generally, 16:18,
16:19

Order of appearance, 14:53

Pathologist, tests for intoxication,
11:174

Photographic experts, 16:35
Physician, proof of damages, 11:193
Preliminary questions

federal rules, 14:9
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EXPERT WITNESSES—Cont’d

Psychiatrists and psychologists
see Psychiatrists and Psychologists
Qualifications, 14:5, 15:6, 16:1
attorney’s knowledge, 14:45
background information, 14:43
checklist, 14:41
chiropractor, 15:40
clinical psychologist, 15:39
development, 14:38 et seq.
educating jury, generally, 14:37
establishing credibility, 14:44
experience, 14:6
federal rules, 14:10
foundation
objections, 13:19
medical witnesses, 15:6
chiropractors, 15:40
clinical psychologist, 15:39
cross-examination of opponent
expert, 15:7
stipulation
benefits, 14:47
drawbacks, 14:48
illustration, 14:46 to 14:48
trial preparation, below in this
index topic
trial strategy, below in this index
topic
voir dire, 14:49
Radiologists
see Radiologists
Redirect testimony, 14:55
Scaffold safety, civil engineer, 16:29
Scope of questions, 14:35, 14:54
Selection, 1:51
factors, 14:30
opposing expert’s superior, 14:33
paid experts, 14:32
sources, 14:31
Speed of vehicle, tire tracks indicat-
ing, 16:13
Subject of opinions
accidents, 14:4, 16:13
accountants, 14:4
attorney’s fees, 14:4
law questions, 14:4
mechanical subjects, 14:4
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EXPERT WITNESSES—Cont’d
Subject of opinions—Cont’d
medical science, 14:4
police officers, 14:4
ultimate issues, 14:10, 14:17,
14:18
Surveyors, 16:22
cross-examination, 16:23
direct examination, 16:23
Technical terms, 14:51
Test findings, 14:52
Textbooks, 14:19
cross-examination, 14:21
direct examination, 14:20
federal rules, 14:22
medical evidence
see Medical Evidence
Traffic engineer
direct examination, 16:14
Trial preparation
see Trial Preparation
Trial strategy
see Trial Strategy
Ultimate issue
direct examination, 14:20
Federal Rule 704, opinion on
ultimate issue, 14:18
invading province of jury, 14:17
Validation, 16:1

Vocational rehabilitation experts,
medical malpractice, 16:38.50

Weight of testimony, 15:4

EXPLOSIONS

Cross examination, dramatizing on,
19:60

Pleadings, sample, 5:19, 5:23

EYE INJURY CASE
See Injuries

FACTS
Client interview, elicitin facts, 1:7
Cross-examination
assumption of facts, 19:4
immaterial facts, 19:5
Hypothetical question
basis of opinion, 18:14
court’s discretion, 18:17

FACTS—Cont’d

Hypothetical question—Cont’d
disproved facts, 18:55
disputed, 18:13
exaggeration, 18:18
facts not in evidence, 18:19, 18:54
materiality, 18:12
undisputed facts, 18:15
Prelitigation investigation, mastering
the facts, 1:1

FEDERAL RULES OF EVIDENCE

Admissibility of evidence
preliminary questions, 14:9
Authentication, 11:103, 11:104
Authentication of documents
self-authentication, 13:69
Bases of opinion
disclosure of underlying facts,
14:15
Best evidence, 13:71
admissibility of duplicates, 13:74
admissibility of other evidence,
13:75

admission by party, 13:78
definitions, 13:72
proof of copies, 12:63
public records, 13:76
requirement of original, 13:73
summaries, 13:77
trier of fact, function, 13:79
Character
methods of proving, 20:89
specific instances of conduct,
20:86, 20:89
Class actions, 11:207
Competency, witnesses, 11:10a
Conviction of crime, impeachment
dishonesty, limitation, 20:97
juvenile adjudications, 20:97
pardon, effect, 20:97
pendency of appeal, 20:97
time limit, 20:97
Credibility, attack, 20:15
Cross-examination
generally, 19:9

accused testimony, preliminary
matter, 19:10
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FEDERAL RULES OF EVIDENCE

—Cont’d
Cross-examination—Cont’d
balancing test, 19:20
judicial control, 19:8
leading questions, 19:8
scope, 19:8, 19:11
Examination of witnesses
prior inconsistent statement, 20:4
Exclusion of witnesses, 11:30
Exhibits
see Exhibits
Expert witnesses
bases of opinion, 14:10, 14:14
court-appointed, 14:26
form of question, 14:10
handwriting authentication, 16:3
learned treatises, 14:22
opinion on ultimate issue, 14:18
opinions on ultimate issues, 14:18
preliminary questions, 14:9
qualifications, 14:12
Expert witnesses, court appointed,
11:88
Habit, 11:154
Hearsay, 13:51
business records, 12:60
credibility of declarant
admissibility of hearsay, 13:58
definitions, 13:52
exceptions
availability of declarant immate-
rial, 13:55
declarant unavailable, 13:56
hearsay within hearsay, 13:57
self-serving statements, 13:59
statement of rule, 13:54
statements not hearsay, 13:53
Hypothetical questions, 18:3
Identification, 11:103, 11:104
Impeachment, 13:91
conviction of crime, impeachment,
above in this index topic
own witness, 20:15
Insurance, 11:195
Interpreters, 11:121
Judgments, proof
conviction of crime, 20:97
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FEDERAL RULES OF EVIDENCE

—Cont’d
Judgments, proof—Cont’d
prior inconsistent statements, 20:4
who may impeach witness, 20:86
Judicial notice, 11:148, 11:149
learned treatises, 14:22
Jury instructions
limited admission of evidence,
20:28
Lay witnesses
opinion testimony, 14:27 to 14:29
Limited admissibility of evidence,
20:28
Objections, 13:2, 13:3
grounds
asked and answered, 13:111
materiality, 13:81
relevancy, 13:83
admissibility, 13:84
definitions, 13:83
prejudice, 13:85
probative value, 13:85 et seq.
Offers of proof, 13:3
jurors, outside hearing, 13:33
Offers to compromise, 13:115
Payment of medical expenses, 13:116
Plain error, 13:35
Plea admissibility, 11:182
Preliminary questions, 13:4
Presumptions, 11:138
Prior inconsistent statement, 20:28
Privileged communications
conflicts of law, 13:95, 13:96
preliminary questions, 13:94
Refreshing recollection, 11:114
Rehabilitation of witness, 20:86
Relevancy. Objections, above in this
topic
Reputation
proof, 20:89
specific instances of conduct,
20:86, 20:89
Routine practice, 11:154
Rulings on evidence, objections, 13:3
Self-authentication, 11:106, 11:107
Statements of witnesses, 20:4
Telephone conversations, 11:93



INDEX

FEDERAL RULES OF EVIDENCE
—Cont’d
Ultimate issue, opinion on, 11:55,
14:18
Witnesses
see more specific lines in this
index topic
court examination, 11:87
exclusion, 11:30
leading questions, 11:40
Witnesses, competency, 11:46

FELONY CONVICTION
Impeachment, 20:99

FILM
Micofilm
see Microfilm
X-rays
see X-Rays

FINGERPRINTS
Criminal cases, 4:23
Laboratory examination, 1:53

FLIGHT

Impeachment of criminal defendant,
4:38

FOREIGN LANGUAGE

See Interpreters

Interviewing witnesses, translator’s
affidavit as to witnesses state-
ments, 1:49

FOUNDATION
See Impeachment

FRACTURE
See Injuries

FRYE TEST
Expert testimony, 14:10

GUILTY PLEAS
Admission into evidence, 11:179

defendant’s plea, illustration,
11:180

explanation of plea, illustration,
11:181

federal rule, 11:182

HAIR
Criminal cases, 4:23
Laboratory examination, 1:53

HANDWRITING
Admissibility of evidence
proof allowed, 16:5
Authentication
methods of proof, 12:20
actions prior to execution, 12:23
admission, 12:25

adverse party examination,
12:24

distinctive characteristics of
documents, 12:27

familiarity with handwriting,
12:26

handwriting expert, 12:28

self-authentication, 12:29

stipulation, 12:25

witness signed after party
charged, 12:22

witness signed prior to party
charged, 12:21
Authentication procedure
federal courts, 16:3
proof allowed, 16:5
state courts, 16:4
Criminal cases, 4:23
Evidence, generally, 16:5 et seq.
Expert testimony
admissibility of opinion
federal courts, 16:3
state courts, 16:4
authentication, 12:28
authorities, 16:2
bases of opinion, 16:9
cross-examination
illustration, 16:12
direct examination
illustration, 16:11
federal courts, 16:3
general principles, 16:1
importance, 16:2
qualifications
associations, 16:10
utility, 16:2
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HANDWRITING—Cont’d
Expert witnesses
proof, illustration, 16:5
Laboratory examination, 1:53
Standards of comparison
admission of genuineness
notice, 16:7
notices of intent to use, 16:6
offering into evidence, 16:8
similarity of writing habits, 16:9
statutory notice, 16:6

HEARSAY
Credibility of declarant
admissibility of hearsay, 13:58
Criminal cases, 4:46
coconspirator’s statements, 4:47
prior out-of-court identification,
admission as substantive evi-
dence, 4:49
sex crimes, child’s outcry in, 4:48
Definition, 13:52
federal rules, 13:52
Exceptions
availability of declarant immate-
rial, 13:55
medical witnesses, 15:9
business records, 12:60 et seq.
criminal cases, above in this index
topic
declarant unavailable, 13:56
excited utterance, 11:108
medical records, 17:23
medical witnesses, history of
patient, 15:8, 15:9
Hearsay within hearsay
admissibility, 13:57
Objections
textbooks, 17:31
Self-serving statements, 13:59
Statement of rule, 13:54
availability of declarant immate-
rial, 13:55
declarant unavailable, 13:56

HOSPITAL RECORDS
Generally. Medical Evidence
Admissibility, 17:23
Personal injury cases, 2:60 to 2:62
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HUSBAND AND WIFE

Loss of consortium, automobile
accident, pleadings, 5:31
Privileged communications, 13:99

HYPOTHETICAL QUESTIONS
Abortion
criminal case, 18:72
Answers
basis for striking, 18:28
opinions on same hypothesis,
18:29
Basis of opinion, 14:16, 18:30
facts not in evidence, 18:30
inadmissible evidence, 18:30
Body, 18:24
Brain injury, 18:67
objections to answer, 18:67
rephrasing question, 18:67
Cause of death
accidental burns, 18:70
syphilitic condition, 18:70
Commencement, 18:21
improper form, 18:22
Conclusion, forms
examples, 18:27
“might or could” language, 18:26
Contact dermatitis, 18:68
Contents, 18:12 to 18:19

Copies furnished to opposing
counsel, 18:44

Court’s discretion, 18:17
assuming facts not in evidence,
18:19
misleading facts, 18:18
Cross-examination
brain injury case, 18:67
disproved facts, 18:55
emphasizing hypothetical character
of question, 18:52
expert’s failure to examine injured
party, 18:57
facts not in evidence, 18:54
Federal Rules of Evidence, 18:49
general rule, 18:49
limiting facts in question, 18:56
omitted facts, 18:50
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HYPOTHETICAL QUESTIONS

—Cont’d
Cross-examination—Cont’d
requesting opponent’s question,

sanity, 18:59
testamentary capacity, 18:59
testing recollection, 18:58
undisputed facts, 18:16
will contest, 18:60, 18:61
witness familiar with question,
18:51
Disputed facts, 18:13
Elements, 18:20 et seq.
commencement, 18:21
Examples, 18:64 et seq.
Expert witnesses
see Expert Witnesses
Eye injury, 18:69
Facts
additional, 18:54
court’s discretion, 18:17
disproved, 18:55
disputed, 18:13
materiality, 18:12
omission, 18:50
opinion on case theory, 18:14
undisputed, 18:15
Federal Rules of Evidence, 18:3
Fractures
femur, 18:65
foot, 18:64
leg, 18:64
Judicially noticed facts, 18:25
Limiting use of word “assume”,
18:23
Medical experts, 15:4, 15:30, 15:42,
15:44, 15:46, 15:48, 15:52,
15:54
Medical witnesses, 15:4, 15:30,
15:42, 15:44, 15:46, 15:48,
15:52, 15:54
Michigan rule, 18:4
Motion to strike, 18:46
Objections, 18:42
copies furnished to opposing
counsel, 18:44
modifying question, 18:47

HYPOTHETICAL QUESTIONS

—Cont’d
Objections, 18:42—Cont’d
motion to strike, 18:46
noting, 18:43
question reread, 18:45
Opinion evidence, 14:16, 18:29 to
18:31
Personal injury cases
activities before injury, 18:34
example, 18:34
conclusion, 18:39
condition of plaintiff after injury,
18:37, 18:38
pain and suffering, 18:38
description of person, 18:33
events, plaintiff’s description,
18:36
example, 18:32
health, prior condition, 18:34
proper names, 18:40
scene of injury, 18:35
Phthisis bulbi, 18:69
Picturization, 18:11
Posttraumatic psychosis, 18:66
automobile accident, 18:66
modifying question, 18:66
objection to question, 18:66
Preparation, attorney’s, 18:5 to 18:11
advance of trial, 18:5
discussion with expert witness,
18:9, 18:41
knowledge of case, 18:6
length of question, 18:10
psychological value, maximiza-
tion, 18:8
Psychological effect, 18:2, 18:8
Question reread, 18:45
Scope, 18:1
State rules, 18:4
Technical language, 18:63
Theory of case, 18:6
modification, 18:7
Threshold argument, 18:62
Undisputed facts, 18:15
Use of opponent’s question, 18:48
Value, 18:2
Will contest, 18:60, 18:61, 18:71
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IDENTIFICATION
Cross-examination

ILLUSTRATIONS—Cont’d
Closing argument—Cont’d

example, 19:27
robbery suspect, 19:27
Informants, protection of identity,
4:18
Pleadings, correct name and entity,
1:50
Prior out-of-court identification,
admission as substantive evi-
dence, 4:49
Voice
see Voice Identification
Witnesses, identification at pretrial
conference, 8:1

ILLUSTRATIONS

See also Demonstrative Evidence
Bond on money judgment, 24:41
Briefs
appellate rules, 24:53
certificate of interest, 24:56
conclusion, 24:73
issues on review, 24:65
jurisdictional statements, 24:63
nature of case, 24:61
points and authorities, 24:67
statement of facts, 24:58
table of contents, 24:55
Closing argument
circumstantial evidence, 23:100
conclusion, 23:83
corroboration, 23:73
clients, 23:68
exhibits, 23:70 to 23:72
physical facts, 23:74
witnesses, 23:69
criminal case
self-defense, 23:123
damages, 23:45, 23:57 to 23:61
commercial cases, 23:80
elderly person, 23:82
hospital procedures, 23:53
instructions
burden of proof, 23:79
cautionary, 23:77
criminal case, 23:78
peremptory, 23:76
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instrumentalities, 23:52

issue of case, 23:62, 23:63

jury, challenging, 23:102

life insurance, double indemnity
defendant, 23:133
plaintiff, 23:132

minor’s interest, protection, 23:50

murder cases

aggravated assault, defense,
23:124

bribery defense, immunized wit-
ness, 23:125
confession by defendant, 23:122
self-defense, 23:123
objections, 23:40
rebuttal argument, plaintiff’s,
23:42
opponent’s claims, refutation,
23:75
personal injury case, 23:66
contributory negligence, 23:109
damages, 23:127
defendant, 23:128
hospital procedures, 23:53
negligence of defendant, 23:111
plaintiff, 23:126
reasonable person standard,
23:108

willful, wanton and malicious
conduct, 23:112

personalization of client, 23:94,
23:95

picturization, 23:64
“flashback” technique, 23:65

rebuttal, 23:28

rebuttal argument, 23:86

retaliatory remarks, 23:34

rhetorical question, 23:30, 23:115

salutation to court, 23:48

scene of accident, 23:51

special interrogatories, 23:29

tangible objects, 23:72

theory of non-liability, 23:46

time of occurrence, 23:55

weather, 23:54
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ILLUSTRATIONS—Cont’d
Closing argument—Cont’d
will contest case
contestants, 23:130
respondents, 23:131
witness, failure to produce, 23:14
wrongful death action, 23:129
Cross-examination
automobile accident case, 19:11,
19:19, 19:31
closing argument, 19:35
competency of grantor, 19:72
delivery of package, 19:56
explosion and fire, 19:60
hidden objective, 19:32
improbabilities
gross sales, 19:26
identification of accused, 19:27
insisting upon an answer, 19:82
insurance disability claim, 19:16
mental incompetence of testator,
19:55
opening door to redirect, 19:88
paternity case, 19:17
will contest, 19:47
Docketing statements, 24:31
Exclusion order, violation, 11:33
Expert witness
attorney’s expert, direct and cross
examination, 16:18, 16:19
defective conveyor belt design,
direct examination of
mechanical engineer, 16:42
economists, 16:34
firearms and ballistics expert,
16:26
handwriting, 12:28, 16:5
opinion and basis, 16:18, 16:19
Filing record, 24:36
Hypothetical questions
answers, 18:28
assuming facts not in evidence,
18:19
commencement, 18:22
cross-examination
disproved facts, 18:55

emphasizing nature of question,
18:52

ILLUSTRATIONS—Cont’d
Hypothetical questions—Cont’d
cross-examination—Cont’d
expert’s failure to examine
injured party, 18:57
facts not in evidence, 18:54
limiting facts in question, 18:56
omitted facts in evidence, 18:50
testing recollection, 18:58
will contest, 18:60, 18:61
witness’ familiarity with ques-
tion, 18:51
discussions with expert, 18:41
judicially noticed facts, 18:25
personal injury case

events described by plaintiff,
18:36
plaintiff’s activities prior to
injury, 18:34
scene of accident, 18:35
Impeachment
automobile collision, 20:54
bias of witness, 20:83 to 20:85
claims of impeached witnesses,
20:48
contradictory sworn testimony,
20:62
coroner’s inquest, 20:66
criminal conviction, proof, 20:103
failure to complete, 20:10, 20:11
instruction
prior inconsistent statement,
20:22
multiple signatures, 20:51
objections, 20:7
oral contradictory statement
criminal case, 20:35
pleadings, 20:75
preliminary questions, 20:8
questions, form, 20:27
rehabilitation of witness
check forgery, 20:32
notice to municipality, 20:31
reputation of witness, 20:94
criminal case, 20:90
signed statements, 20:39
sworn applications
denial of ownership, 20:77
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ILLUSTRATIONS—Cont’d
Instrumentalities, 23:52
Medical, demonstrative evidence,
2:75,15:13
Notice of appeal, 24:28
Personal injury case
hospital procedures, 23:53
Rebuttal evidence
specific statements
denial, 22:16
proving statement was made,
22:17
Redirect examination
automobile speed, explaining con-
tradiction, 21:26
bias of witness, 21:27
forgotten conversations, 21:19
mistake about lost time from work,
21:20
preparation of witness, 21:7
questions remembered during
cross-examination by
opponent, 21:24, 21:25
“signaling” by witness, 21:9
Signatures
denial, 20:50
examining questioned documents,
20:50
Sketches of accidents, 20:49
Writ of certiorari, 24:94

IMPEACHMENT
Admissions, 20:78
Adverse character witness, 20:95
Affidavits, 20:76, 20:77
Arrests, 20:98
Bad faith of proponent, 20:15
Bias, 20:82
criminal cases, 20:98

family relation with party to
lawsuit, 20:84

financial interest of witness, 20:85

friendship with party to lawsuit,
20:83
Character witness
see also Reputation, below in this
index topic
adverse, 20:95
preparation, 20:92
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IMPEACHMENT—Cont’d

Character witness—Cont’d
selection, 20:88
Check forgery, rehabilitation of wit-
nesses, 20:32
Claims of impeached witnesses,
20:48
Closing argument, 20:20
Collateral matters, 20:13
Completion, 20:64
Contradictory acts, 20:72
Contradictory statement, 20:14
deposition, 20:73
example, 20:14
oral, 20:34
sworn contradictory statement,
below in this index topic
written, 20:25, 20:36, 20:38
Convictions
admission, 20:101
cross-examination, 20:102, 20:104
felonies, 20:99
infamous crimes, 20:97
nolo contendere, 20:97
old, 20:104
probative value, 20:97
proof, 20:100, 20:103
remoteness, ten years in prison as
affecting use of old convic-
tion, 20:104
Court reporter, 20:68
coroner’s inquest, 20:65
cross-examination, 20:71
examination, 20:69
freelance, 20:71
objections to final question, 20:70
official, 20:71
qualification, 20:69
Criminal defendant, 4:38
confessions and Miranda
guidelines, 4:41
flight, 4:40
omission of particular fact, 20:72
prior convictions, 4:42
Cross-examination
adverse character witness, 20:95
cardinal principles, 20:2
criminal conviction, 20:102
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IMPEACHMENT—Cont’d

Cross-examination—Cont’d
prior convictions, 20:3
secondary purpose, 20:3

Defendant testifying as witness,

20:19

Discovery depositions, 20:73
impeaching proof, 20:74

Discrediting witness, 20:3

Disinterested witnesses, 20:26

Documents, 20:29
extent of offer in evidence, 20:55

right of opposing counsel to see,
20:40

Drug use, 20:80
Exhibits, 20:41
whether sent to jury, 20:29

Expert witnesses, learned treatises,
14:21

Facts, failure to state, 20:72
Failure to complete, 20:9
example, 20:10, 20:11
Federal Rules of Evidence, 20:4
conviction of crime, 20:97
own witness, 20:15
reputation of witness, 20:86, 20:87
methods of proving, 20:89
substantive evidence, 20:28
Felony convictions, 20:99

Forgery conviction, rehabilitation of
witnesses, 20:32

Foundation, 20:4
adverse parties, 20:17
automobile collision, 20:54
completion, 20:53
court’s witness, 20:19
narcotics addiction, 20:80
party as witness, 20:5
psychological advantage, 20:5
questions, form, 20:27

sworn contradictory testimony,
20:57

favorable statement, 20:60
generalizations, 20:61
oath, effect, 20:59

witness in prior trial of case,
20:58

IMPEACHMENT—Cont’d

Foundation, 20:4—Cont’d
written contradictory statement,
20:43
Hospital records, 20:46
Hostile witnesses, 20:16
Importance, 20:3
Improper, 13:89
federal rules, 13:91
own witness, 13:90
standard of review, 20:15
Inconsistent acts, 20:72
Inconsistent statement, 20:14
own witness, 20:15
prior consistent statement, below
in this index topic
Indictments, 20:98
Instructions
generally, 20:21
limited admissibility of evidence,
20:28
prior convictions, 20:97
prior inconsistent statements,
20:22
Insurance investigator, 20:44
Intoxication, 20:81
Introduction, 20:1
Jury instruction
instructions, above in this index
topic
Leading questions, 20:27
Leniency, witness exchanging
testimony for, 20:106
Materiality, 20:12
Medical witnesses
medical reports, discrepancies,
17:20
Municipality, notice to, rehabilitation
of witness, 20:31
Narcotics addiction, 20:80
Objections, 20:6, 20:7
Omission, impeachment by, 20:72
Oral contradictory statements, 20:34
Own witness, 20:15
Parties adverse, 20:17
Past transactions, use, 20:3
Pleadings, 20:75
Preliminary questions, 20:8
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IMPEACHMENT—Cont’d
Presumptions
reputation of witness, 20:91
Prior convictions, 4:42, 19:20,

IMPEACHMENT—Cont’d
Reputation—Cont’d
discussing, 20:91
good, 20:87

20:106
instructions, 20:97

Prior inconsistent statements, 20:4

admission by witness, 20:23
extrinsic evidence, 20:9
instructions to jury, 20:22
jury instruction, illustration, 20:22
opportunity to explain, 20:4
own witness, 20:15
proof, 20:23

necessity, 20:24
substantive evidence, 20:28

written statement, admissibility,
20:23

opponent’s witness, 20:96
proof, 20:89, 20:94
Signatures
admission, 20:45
denial of statement, 20:46
court order, 20:52
denial, 20:50, 20:51
discovery depositions, 20:73
identification, 20:42
multiple, 20:51
Substantive evidence, 20:28
Surprise witnesses, 20:16
Surveillance tapes, discovery, 6:61
Sworn applications, 20:76

Prior or subsequent injuries, 11:32
Probation granted, proof of convic-

tion in case where, 20:100
Proof

denial of ownership, 20:77
Sworn contradictory statement
coroner’s inquest, 20:65, 20:66

authenticity of statement, 20:47

coroner’s inquest, 20:67

criminal conviction, 20:100,
20:103

prior inconsistent statement, 20:23,
20:24

probation granted, proof of convic-
tion where, 20:100

reputation of witness, 20:89, 20:94

substantive evidence, 20:28

sworn contradictory testimony,
20:63

Questions, form, 20:27

Rehabilitation of witness

check forgery, 20:32

developing other statements, 20:30
notice to municipality, 20:31

prior consistent statements, 20:30

prior inconsistent statements,
20:30

reasonable explanations solicited
by counsel, 20:4

Religious beliefs, 20:105
Reputation

bad, 20:86, 20:93
criminal cases, 20:87
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former, 20:56
foundation, 20:57
prior favorable statement, 20:60
proof, 20:63
Tactics, 20:79
Time of making impeaching proof,
20:25
Types, 20:33
Witnesses, leniency, witness
exchanging testimony for,
20:106
Written contradictory statement,
20:25, 20:36, 20:38
basic problem, 20:38
foundation, 20:43
signed statements, 20:37

IMPROBABILITIES
Cross-examination
gross sales, 19:26
identification of accused, 19:27
increasing, 19:49
planning, 19:48
preliminary questions

conversations about case, 19:50

to 19:52
lawsuit at time of occurrence,
19:54
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IMPROBABILITIES—Cont’d

Cross-examination—Cont’d
preliminary questions—Cont’d
package delivery, 19:56
participation in proceedings,
19:53
prior consultation about case,
19:50
testator, mental incompetence,
19:55

INCOME TAX

See Taxation

INFORMANTS

Identity, protection of, 4:18

INJURIES

See also Personal Injury Cases
Brain
hypothetical question, 18:67
neurosurgeon, direct examination,
15:41
psychologist, direct examination,
tests for brain damage, 15:51
Eye
cross examination of medical wit-
ness, other causes, 17:58
hypothetical question, 18:69
Fractures
femur, 18:65
foot, 18:64
leg, 18:64
skull, direct examination of
neurosurgeon, 15:41
Paralysis, 17:55 to 17:57
Posttraumatic psychosis
see Hypothetical Questions

INSTRUCTIONS

Closing argument
anticipating, 23:76
burden of proof, 23:79
cautionary, 23:77
criminal cases, 23:78
cure of error by instruction, 23:39
favorable, 23:76
necessity, 23:14
peremptory, 23:76
reference by attorney, 23:21

INSTRUCTIONS—Cont’d

Closing argument—Cont’d
time to argue, 23:78
unfavorable, 23:76
Confessions, 11:175
Cross-examination, disregarding
evasive expert’s volunteered
opinions, 17:8
Cure of error by instruction
closing argument, 23:39
cross-examination, evasive
expert’s volunteered opinions,
17:8
Impeachment of witnesses
see Impeachment
Objections, 13:122
Presumptions, illustrations, 11:140
Recess periods of jurors, 9:19
Use at pretrial conference, 8:19

INSURANCE

See also Life Insurance
Closing argument, 23:31
Disability claim, 19:16
Discovery of agreements, 6:62
Discussion of with jurors during voir
dire, 9:43
Mention during trial, 11:194
federal rule, 11:195
Pleadings, boiler explosion, subroga-
tion by insurer, 5:23
Privileged communication
insurer-insured privilege, 13:105
Settlement of claims, 7A:23
submission of documents to adjus-
tor, 7A:24

INTERPRETERS

Criminal cases, 4:7

Federal rule, 11:121

Ignoring presence of interpreter,
11:130

Interviewing witnesses, translator’s
affidavit as to witness’ state-
ments, 1:49

Oath administration through
interpreter, 11:129

Objections to interpreters, 11:132

Opening statements, foreign language
interpreter, 10:52
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INTERPRETERS—Cont’d
Opposing counsel’s interpreter,
11:127

Position, 11:128

Record for appeal, 11:134

Swearing-in, 11:126

Use at trial, 11:119 to 11:134

Use of two, 11:133

Verbatim translations, 11:131

Voir dire, 11:121, 11:122
collateral attack, 11:124
direct attack, 11:123
specific agreement to use withheld,

11:125
Voir dire of witness, 11:120

INTERROGATORIES
See also Discovery
Corporations, 6:58

Lay and expert opinions
Illinois, 6:56

INTERVIEWS
Client
contract cases, 3:3
information sought, 3:2
criminal cases, 4:2
checklist, 4:4
information sought, 4:9
interpreters, 4:7
office interview, 4:10
personal injury cases
see Personal Injury Cases
Police officers
criminal cases, 4:2
Prosecution witness, 4:16
Skill development, 1:2
Witnesses
see Witnesses

INTOXICATION

Chemical tests, 11:172
pathologist, testimony, 11:174
police technician, testimony,

11:173
Criminal cases, defense, 4:44
Dramshop action, wrongful death,
sample pleading, 5:20
Impeachment of witness, 20:81
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INVESTIGATION
Contract cases, 3:4
information sought, 3:2
Criminal cases, 4:1
handwriting experts, 4:22
Personal injury cases, 2:24, 2:47
accident explanation, 2:25
checklist usage, 2:67 to 2:70
choice of person to investigate,
2:26
conferences with medical wit-
nesses, 2:62
dictionary, medical, 2:49
electronic research, 2:64
experts, medical, 2:59
government agency reports, 2:28
hospital records, 2:60 to 2:62
investigators, 2:27
literature, medical, 2:50
location of witnesses, 2:39 et seq.
discovery, 2:43
investigative reports, 2:40, 2:41
neighborhood canvas, 2:42
medical history, prior, 2:51, 2:65
medical release, 2:52 to 2:54
medical reports, 2:55
photographs, on-the-scene, 2:37
police reports, 2:28, 2:29
prior medical history, discovery by
defendant, 2:65
proof of witnesses” handwriting,
2:46
visit to scene of accident, 2:38
Settlement, effect upon, 7A:17

JUDGES
Communications process
judge as receiver, 1A:6
listening skills
empathy, 1A:15
judgment, withheld, 1A:16
Judicial notice, 11:142 to 11:145
Settlement of cases
satisfaction of judge’s needs, 7A:8
Voir dire examination of jurors, 9:35

additional questioning by attorney,
9:37
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JUDGES—Cont’d
Voir dire examination of jurors, 9:35
—Cont’d
questions prepared by attorney,
9:36
Witnesses, 11:46

JUDGMENTS
See also Orders
Foreign, 12:114
identity of debtor, illustration,
12:115
Money judgments, 24:40
Non-money judgments, 24:42
Summary judgment
see Summary Judgment

JUDICIAL NOTICE
Adjudicative facts, 11:149
Closing argument, 23:15
Federal rule, 11:148
Hypothetical questions

facts, 18:25
Information transmitted to jury,
11:147
Learned treatises, 14:19, 14:22
reliability, 14:21
Legislative facts, 11:149
Statutes and ordinances, 12:141

JURISDICTION
Appeals
see Appeals
Pleadings
form, 5:10
libel complaint for exemplary
damages, diversity jurisdic-
tion, 5:28

JURORS
Communications process
analysis of jury, 1A:24
distractions
environment, 1A:12
speaker behavior, 1A:13
facts presentation, 1A:26
feedback, 1A:22
jargon usage, 1A:25
jury as receiver, 1A:6
language choices, 1A:27, 1A:28

JURORS—Cont’d
Communications process—Cont’d
listening skills
empathy, 1A:15
judgment, withheld, 1A:16
nonverbal, 1A:29 et seq.
persuasion, 1A:54 et seq.
structure of presentation, 1A:60
Witnesses, 11:46

JURY
See also Instructions; Jurors; Voir
Dire Examination
Closing argument
see Closing argument
Deliberations
exhibits in jury room
objections, 13:123
Expert witnesses
confusion of jury, avoiding, 14:3
educating jury, 14:37, 17:11
Instructions
see Instructions
Jury selection
generally, 9:1 et seq.
acceptance of panel, 9:40
breaking panel, 9:40
challenges, 9:23
after tender or acceptance of
panel, 9:41
array, 9:23, 9:30
Batson v. Kentucky and its prog-
eny, 9:27
cause, 9:23 to 9:26
grounds, examples, 9:25
juror’s acquaintance with
attorney, 9:25
peremptory, generally, 9:23,
9:27

procedure, 9:26
record, 9:29
tactful exercise of challenge,
9:28
court reporter use, 9:18
defense attorney’s choice of words,
9:97, 9:98
federal rules
civil cases, 9:20
criminal cases, 9:21
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JURY—Cont’d
Jury selection—Cont’d
if defendant permits you to remain,
9:99
introductory remarks, 9:34, 9:38
jury or nonjury determination,
4:37,9:2
new jury, 9:10
number of jurors, 9:9
objections, 13:118, 13:119
observation of jurors’ actions, 9:39
personal injury case
see Personal Injury Cases
preparation, 9:4
discussion of case with others,
9:8
investigation of jurors, 9:5
questionnaire, sample, 9:6
use of professional consultants,
9:7
Opening argument
see Opening Statements
Presence of parties, 9:16
personal injury plaintiff, 9:17
Questions by jurors, propriety, 19:2
Questions to jurors, illustrations, 9:92
et seq.
civil cases
defendant’s, 9:94
plaintiff’s, 9:93
criminal cases
conspiracy, defendant’s ques-
tions, 9:96
conspiracy, prosecution’s ques-
tions, 9:95
Selection process. Jury selection,
above in this index topic
State court rules, 9:22
Tactics to avoid, 9:50
accepting juror without question-
ing, 9:62
affectations of voice, 9:52
appearance of unfairness, 9:51
conduction of inquisition, 9:59
display of attorneys’ brilliancy,
9:50
embarrassing prospective juror,
9:53
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JURY—Cont’d
Tactics to avoid, 9:50—Cont’d

neglecting last few jurors, 9:63
questioning all jurors in detail,
9:60
questions relating to prejudice,
bias, 9:58
sacrificing goals, 9:61
selection of expert juror, 9:55
challenge opponent to keep
“expert” juror, 9:57
jurors versed in law, medicine,
or other professions, 9:56

use of word “accident” in personal
injury case, 9:54

Tactics to practice, 9:64

accident history of jurors, family,
friends, 9:81

admitting weakness of case, 9:77

assumption of blame for com-
munication failure, 9:73

collective questioning, 9:65

counterclaims disclosure, 9:87

definitions of technical terms, 9:76

emphasizing damages, 9:89

examination of first several jurors,
9:66

excusing jurors, 9:84

explanation of procedure, 9:67

final statement, 9:91

handling opposing counsel’s ques-
tions, 9:85

anticipating damaging questions,
9:86

inquiry into familiarity with laws
of road, 9:88

inquiry into occupational and
professional experience of
juror, 9:80

manner of questioning, inof-
fensive, 9:68

participation of and consultation
with client, 9:82

personal injury plaintiff, 9:83

recognizing prejudices and natural
sympathies, 9:79

representation of corporations,
9:75
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JURY—Cont’d
Tactics to practice, 9:64—Cont’d
request of names of jurors, 9:71
use, 9:72
stressing law, 9:90
use of favorable words and
phrases, 9:69, 9:70
use of parties’ names, 9:74
vary position while questioning
jurors, 9:64
warning of handicaps of client or
witnesses, 9:78
Talking down to jurors in opening
statement, 10:59
Tendering of panel, 9:40
Type of jurors desired, 9:45
defense
criminal, 9:49
personal injury case, 9:47
plaintiff in personal injury case,
9:46
prosecution in criminal case, 9:48
Voir dire examination
generally, 9:1 et seq.
communication skills
see Communication Skills
examination by attorneys, 9:38
examination by judge, 9:35
additional questioning by
attorney, 9:37
questions prepared by attorney,

goals, 9:3
hypothetical questions, 9:31
insurance discussion, 9:43
number in panel examined, 9:42
open-ended questions, 9:12
preparation of questions in
advance, 9:11
questions concerning law, 9:32
prevention of statements on law,
9:33
record of answers, 9:13
diagram of responses, 9:14, 9:15
tort reform discussion, 9:44

LABOR AND EMPLOYMENT

Breach of employment contract,
sample pleadings, 5:27

LABORATORIES
See Scientific Aids

LAYMEN OPINIONS
Admissibility, 14:27
Discovery

Illinois, 6:56
Eminent domain proceedings, proof
of value
bases of opinion, 16:19
owner’s opinion, 16:17
Federal rules, 14:29
Subjects, 14:28
Ultimate issues, 14:28
form of question, 14:10

LEADING QUESTIONS
Cross-examination, 19:8, 19:39
medical witnesses, 17:7
Direct examination
see Direct Examination
Rebuttal
see Rebuttal
Redirect examination, 21:12

LEARNED TREATISES
Generally, 14:19 to 14:22
Textbooks, offering into evidence,

12:139

LEGAL MALPRACTICE

Expert witness, attorney as, 16:36

LENIENCY
Impeachment, witness exchanging
testimony for leniency, 20:106
LETTERS
See Correspondence

LIBEL COMPLAINT
Diversity jurisdiction action for
exemplary damages, sample
pleadings, 5:28
Injuries to invitee, answer and affir-
mative defense, 5:29

LIE DETECTOR TEST
Criminal cases, 4:23

LIFE INSURANCE
Double indemnity
defendant, 23:133

Index-45



LIFE INSURANCE—Cont’d
Double indemnity—Cont’d
plaintiff, 23:132

LIMITATION OF ACTIONS
See Statute of Limitations

LOSS OF CONSORTIUM
Pleadings
automobile accidents, 5:31

MECHANICAL ENGINEERS
Expert witnesses

conveyor belt design defects,
16:42
ladder failure, 16:32, 16:33

MEDIATION
Settlement conferences, 7A:50

MEDICAL CARE OR
TREATMENT

Cross-examination of expert witness,
17:48
Damages
see Damages
Direct examination of medical expert,
treatment, 15:16

prognosis and future treatment,
15:22

MEDICAL CHARTS
Demonstrative evidence, 15:13

MEDICAL EVIDENCE
Causation, 15:17
Cross-examination. Expert testimony,
below in this index topic
Demonstrative evidence, 15:13
Diagnosis
expert testimony, direct examina-
tion, 15:15
hearsay exceptions, 15:9
procedures used, 15:10
Direct examination
expert witnesses
attending physician, 15:3, 15:5
illustration, 15:35
soft tissue injury, 15:38
chiropractor
qualifying, 15:40
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MEDICAL EVIDENCE—Cont’d
Direct examination—Cont’d
expert witnesses—Cont’d
condition’s effect on activity,
15:24
diagnosis, 15:15
documentary evidence, 15:13

ear, nose and throat specialist,
15:45

hypothetical questions, 15:46
electroencephalographer, 15:50
epilepsy, traumatic

x-rays, findings, 15:34
examining physicians, 15:26

history, 15:27

hypothetical questions, 15:30

proximate cause, 15:31, 15:32

purpose, 15:29

scope of testimony, 15:28

standard of care, 15:31, 15:32

future medical services and
expenses, 15:22, 15:25

general medical practitioner,
15:2

hypothetical questions, 15:4,
15:30, 15:42, 15:44, 15:46,
15:48, 15:52, 15:54

inadmissible evidence, use, 15:8

licensing requirement, 15:31

literature, use, 15:6

medical expenses, 15:18 to
15:25

neurologist
traumatic conditions, 15:49
neurosurgeon, 15:41
hypothetical questions, 15:42

opinion of expert, conclusive-
ness, 15:11

orthopedic surgeon, 15:43
disk injuries, 15:43
hypothetical questions, 15:44
otolaryngologist, 15:45
hypothetical questions, 15:46
otoneurology
additional tests, 15:47
hypothetical questions, 15:48
qualifications, 15:47
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MEDICAL EVIDENCE—Cont’d
Direct examination—Cont’d
expert witnesses—Cont’d
permanence of medical condi-
tion, 15:23
proximate cause, 15:17
psychiatrist
sanity, 15:53
psychologist
brain damage, 15:51
hypothetical questions, 15:52
qualifying, 15:39
qualifications of witness, 15:6
radiologists, 15:34
roentgenologist, 15:34
traumatic epilepsy, 15:36
standard of care, 15:30, 15:31
treating physician, 15:3, 15:5
checklist for direct examina-
tion of, 15:33
illustration, 15:35
soft tissue injury, 15:38
treatment, 15:16

vocational rehabilitation expert,
16:38.50

weight of testimony, 15:4

x-rays, foundation, 15:32 to
15:34
supervised by witness, 15:33
vocational rehabilitation expert,
16:38.50
Documentary evidence, 15:13
Experience, qualification of expert,
14:6
Expert testimony
attending physician
direct examination, 15:5
testimony, illustrations, 15:34 et
seq.
credibility
direct versus collateral attack,
17:18
cross-examination
arthritis, 17:16
classical symptoms, 17:14
covering up data, 17:22
diagnosis, 17:26, 17:48
differential diagnosis, 17:26

MEDICAL EVIDENCE—Cont’d
Expert testimony—Cont’d
cross-examination—Cont’d
incomplete medical examina-
tion, direct attack, 17:25
limiting answers, 17:8
medical negligence, 17:49 et
seq.
medical reports, discrepancies,
17:20
medical textbooks as basis,
17:29
narrowing cross-examination,
17:5
narrow questions requiring nar-
rowest answer, 17:8
purposes, 17:2 et seq.
qualification of witnesses.
Qualifications, below in
this group
subjective symptoms, 17:15
x-rays, 17:13, 17:52
damages, 11:193
diagnosis, 15:15
direct examination, above in this
index topic
examining physician
direct examination, 15:26 et
seq.
expenses, 15:18 to 15:25
explanation of condition
brain injuries, 17:12
postoperative bleeding,
proximate cause of paraly-
sis, 17:57
general practitioner, direct exami-
nation, 15:2
hypothetical questions, 15:4, 15:30
malingering plaintiff, 15:20
medical expenses, 15:18 to 15:25
nurses
see Nurses
pain, 15:5, 15:21
permanence, 15:23
preparation for cross-examination,
17:1
prognosis, 15:19, 15:22
effect on activity, 15:24
future medical services, 15:25
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MEDICAL EVIDENCE—Cont’d
Expert testimony—Cont’d
proximate cause, 15:17
qualifications, 15:6, 17:27, 17:28
attorney, knowledge derived
from, 17:37
cross-examination of opponent’s
expert, 15:7
reading, knowledge derived
from, 17:36
redirect examination, 17:59
standard of care, 15:31, 15:32
Symptoms
arthritis, 17:16
classical, 17:14
objective, 15:11, 15:12
subjective, 15:11, 17:15
treating physicians
direct examination, above in this
index topic
testimony illustrations, 15:34 et
seq.
treatment, 15:16
lack of informed consent, 15:16
prognosis and future treatment
or services, 15:22, 15:25
Future medical services and
expenses, 15:22, 15:25
Hospital records
objections
remedies, 12:105
personal injury cases, 2:60 to 2:62
Uniform Business Records as Evi-
dence Act, 12:90, 12:103
Hypothetical questions, 15:4, 15:30,
15:42, 15:44, 15:46, 15:48,
15:52, 15:54
Inadmissible evidence, use, 15:8
Lay opinions
subjects, 14:28
Licensing requirement, 15:31
Literature, use, 15:6
Medical expenses, 15:18 to 15:25
Nurses
see Nurses
Objective findings, 15:11, 15:12,
15:28
Opinion of expert, conclusiveness,
15:11

Index-48

GoOLDSTEIN TrIAL TECHNIQUE

MEDICAL EVIDENCE—Cont’d
Patient’s history, 15:8, 15:9
Privileged communications

physician-patient privilege, 13:100
Qualifications of witness, 15:6
Records

discovery, necessity, 17:21

failure to bring into court, 17:21,

17:22
cross-examination of reasons,
17:22

hospital records, above in this

index topic
Standard medical practice

cross-examination, 17:18
Standard of care, 15:31, 15:32
Symptoms

arthritis, 17:16

classical, 17:14

expert testimony

other causes, 17:17

objective findings, 15:11, 15:12

subjective, 15:11, 17:15
Textbooks

admissibility

medical malpractice, 17:43
objections, 17:31
closing arguments, 17:38
cross-examination
named medical text, 17:32
text not used as basis of opinion,
17:34

expert’s own writings, 17:33

improper reference, 17:31

use in cross-examination, 17:24
Treatment, 15:16
Weight of testimony, 15:4
X-rays

see X-Rays

MEDICAL EXPENSES

Expert witness, direct examination,
15:18 to 15:25

Personal injury cases, medical bills,
2:85 to 2:87
MEDICAL NEGLIGENCE

Admissibility of evidence
medical textbooks, 17:43
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MEDICAL NEGLIGENCE—Cont’d
Discovery
see Discovery
Expert witnesses
cross-examination
illustration, 17:49 et seq.
Pleadings, wrongful death and sur-
vival actions, 5:30
Standard of care
see Standard of Care

MEDICAL WITNESS

See Cross-Examination; Expert Wit-
nesses

MICROFILM
Generally, 12:87
Offering into evidence
hospital records, 12:90
illustration, 12:89

Uniform Business Records as Evi-
dence Act, 12:88 et seq.

MIRANDA RIGHTS

Confessions in criminal cases, 4:30,
4:41, 11:175

MODELS
See also Demonstrative Evidence
Demonstrative evidence, 2:75
qualification at trial, 11:165
use in opening statements, 10:6

MOTION PICTURES
See also Demonstrative Evidence
Exhibits, 12:84
foundational testimony, 12:84

photographer, direct examination,
12:85

Surveillance films, use, 6:61

MOTIONS

Appeals
see Appeals

Civil cases, 7:1 to 7:93
demurrers, 7:2

Class actions, certification, 11:207

Criminal cases
severance, sample motion, 4:36

MOTIONS—Cont’d
Criminal cases—Cont’d
suppression of evidence, 4:25 et
seq.
confessions
see Confessions
search and seizure, 4:27, 4:28
wiretapping, recording devices,
4:31
venue, change of
appeals, 24:16
pretrial publicity, 4:34
Dismissal, to, 5:11
Mistrial, 23:39
New trial, 24:16
Post-trial, 24:19
Strike, to, 18:46, 19:79, 23:40
Suppression of evidence. Criminal
cases, above in this index topic

MOVIES
See also Motion Pictures

Cross examination, ‘“‘movie” style,
19:12

MUNICIPALITIES
Notice of claim, 1:58
statutory notices, 2:19 to 2:22
Suits against, 2:19 to 2:22
statute of limitations, 2:23

MUSICOLOGIST
See Expert Witnesses

NEGLIGENCE
See also Medical Negligence
Contributory negligence, 23:109
Dramshop act, wrongful death,
sample pleading, 5:20
Invitee’s injury, pleadings, 5:22
Medicine
see Medical Negligence
Nurses, standard of care, 15:31
Reasonable person standard, 23:108
defendant’s negligence, 23:111
Safety standards, codes, rules, 2:30 et
seq.
Slip and fall on ice, pleadings, 5:18

Standard of care, medical witnesses,
15:30, 15:31
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NEGLIGENCE—Cont’d
Subsequent remedial measures,
admissibility, 13:114
Thrown objects, pleadings, 5:21
Willful, wanton and malicious
conduct, 23:112

NEGOTIATIONS
See also Settlement Techniques
Commencement, 7A:20
Face-to-face, 7A:21
Keeping client informed, 7A:34
Location of discussions, 7A:22

Personal injury cases, 7A:23 et seq.
Skill, 7A:2

NOTICE
Handwriting authentication
standards of comparison, 16:6
notice of admission, 16:7
Judicial notice
see Judicial Notice
Municipalities, claim pending, 1:58
Pleadings, 5:1 et seq.
Pretrial conference, 8:6

NOTICE OF APPEAL

Content of notice, 24:28
example, 24:29

Filing requirements
cross-appeals, 24:27
instanter, 24:26
premature, 24:25
timeliness, 24:25

NURSES
Expert testimony
permissible subjects, 14:4
qualification, experience as source
of expertise, 14:6

OBJECTIONS

See also Expert Witnesses; Federal
Rules of Evidence; Hearsay;
Hypothetical Questions; Sample
Testimony

Arguments of counsel

see Arguments

Best evidence rule, 13:112

Closing argument, 23:39

Continuing, 13:28
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OBJECTIONS—Cont’d
Cross-examination
evasions by witness, 19:44
rulings on objections, 19:11
Estoppel from making, 13:14
Exceptions, 13:38
Exhibits
see Exhibits
General objections, 13:15 to 13:18
method, 13:16
Grounds
arguments of counsel
opening statements, 13:120
summation, 13:121
asked and answered, 13:111
assumption of facts, 13:41
best evidence rule, 13:111
beyond scope of examination,
13:80
counsel, order not to discuss case
with, 13:42
cumulative evidence, 13:88
distortions, 13:65
document speaks for itself, 13:112
exclusion of witnesses, 13:113
exhibits in jury room, 13:123
foundation, 13:18
children, 13:19
demonstrative evidence, 13:20
documentary evidence, 13:20
expert witness, qualifications,
13:19
personal knowledge, 13:18
scientific tests, 13:20
genuineness of exhibits, 13:68
hypothetical questions, improper,
13:40
identification of voice, 13:69
impeachment, improper, 13:89
own witness, 13:90
improper characterization, 13:64
improper conduct, 13:67
improper remarks, 13:66
incompetence of witness, 13:117
jury instructions, 13:122
materiality, 13:17, 13:81
misstatement of evidence, 13:65
nonresponsive answers, 13:39
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OBJECTIONS—Cont’d

Grounds—Cont’d
opinions
expert witnesses, 13:62
invading province of jury, 13:63
lay witnesses, 13:61
prejudicial exhibit, 13:86
prejudicial testimony, 13:87
privileged material, 13:93
question, form, 13:43
argumentative, 13:46
compound, 13:47
confusing or vague, 13:44
leading, 13:45
requiring narrative, 13:49
requiring speculation, 13:48
relevancy, 13:17, 13:81
federal rules, 13:82 et seq.
prejudice, 13:85
probative value, 13:85
request by opposing counsel, 13:27
unfair tactics, 13:124
Hypothetical questions
furnishing counsel with copies of
questions, 18:44
modifying question after objection
sustained, 18:47
notation of objections, 18:43
questions reread, 18:45
Impeachment, 20:6, 20:7
Implied consent, 5:11
Jury selection, 13:118
specific objections, 13:119
Law and tactics, 13:1
Making, generally, 13:24
Privileged communications, 13:93
Procedure
address to court, 13:6
bases, 13:23
general objections, 13:16
jury’s presence, 13:7
motion for mistrial, 13:13
motion to strike, advisability,
13:13
preservation for appeal, 13:24
Rulings
generally, 13:3
adherence to issues, 13:5

OBJECTIONS—Cont’d

Rulings—Cont’d
importance, 13:5
leading court to error, 13:26
necessity, 13:38
sua sponte, 13:37
waiver, 13:14

Specific objections, 13:15, 13:21
waiver, 13:21

Strategy
general versus specific objections,

13:22

interrupting flow, 13:12
jury’s presence, 13:7
legal bases, 13:9
motion for mistrial, 13:13
protecting record for appeal, 13:11
timing, 13:8

Waiver

admission of improper evidence,
13:25
of error, 13:14

OFFER OF PROOF

See also Federal Rules of Evidence;
Objections; Sample Testimony

Federal rules, 13:2
Jurors, outside hearing, 13:33
Narrative method, 13:30
Objections, 13:29
Question and answer method, 13:31
Series, 13:32
Witnesses, outside hearing, 13:34

OMISSION
Impeachment by, 20:72

OPENING STATEMENTS
Generally, 10:1 et seq.
Admission of liability, 10:68
Admissions of counsel, 10:4

Anticipation of weaknesses in case,
10:49

client not to testify, 10:50
language barriers, 10:52

missing witnesses and parties,
10:51

Attitude in manner of delivery, 10:61
manner of defendant, 10:62
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OPENING STATEMENTS—Cont’d

Avoiding objections, 10:69
Communication skills
see Communication Skills

Confusion with introductory remarks
during jury selection, 9:34

Corporation representation, 10:70
Criminal cases, 10:71
attitude of prosecutor, 10:72
demeanor of prosecutor, 10:72
government references, 10:73
Defendant’s statement, 10:15
Degree of detail in statement, 10:57

witness, inarticulate or technical,
10:58

Demonstrative evidence, use, 10:6
Denial by defense, 10:56

Directed verdict, 10:3

Discussion of law, 10:7

Emphasis on picturing case, 10:16

Expressing statement’s expectation of
proof, 10:47

Expressing statement’s expectations
of proof

combating opponent’s objections,
10:48

Foreign language barriers, interpret-
ers, 10:52

Gestures, 10:55

Goals, 10:1

Humanizing and personalizing client,
10:46

Importance, 10:1
Interpreters, foreign language barri-
ers, 10:52
Motions to exclude witnesses, 10:65
Nonjury cases, 10:66
Notes and outline preparation, 10:53
Objections, 13:120
Outline, 10:12
anticipation of defenses, 10:38
basis of guilt/innocence, 10:36
basis of liability/nonliability, 10:36
checklist, 10:14
clarification that statement is not
evidence, 10:21
conclusion, 10:44
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OPENING STATEMENTS—Cont’d

Outline, 10:12—Cont’d
creation of issues by defendant,
10:32
damages discussion, 10:39
defendant, 10:42, 10:43
plaintiff in contract case, 10:40
plaintiff in personal injury case,
10:41
date of case events, description,
10:31
events underlying action, descrip-
tion, 10:33
flashback technique, 10:34
importance, 10:35
explanation’s purpose, 10:19,
10:20
history of parties and key wit-
nesses, 10:26
administrators, executors, trust-
ees, next friends, 10:27
instrumentality, description, 10:29
introduction
defendant, 10:25
plaintiff, 10:17, 10:23
making theory flow, 10:13
practices, procedures, customs,
descriptions, 10:30
salutation, 10:18
scene of events, description, 10:28
statutory basis discussion, 10:37
time of case events, description,
10:31
title of case, 10:24
trial procedure, description, 10:22
weather during case events,
description, 10:31
Overstatement and exaggeration,
10:63
Propriety of argument, 10:11
Reference to event as accident or
occurrence, 10:67
Right to make first statement, 10:8
reservation of statement, 10:10
waiver of right, 10:9
Right to make, generally, 10:2
Samples, civil cases

automobile collision case,
defendant, 10:75
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OPENING STATEMENTS—Cont’d
Samples, civil cases—Cont’d
personal injury case, plaintiff,
10:73
Samples, criminal cases
murder case, prosecution, 10:76
rape case, defendant, 10:77
Scope, 10:5
Talking down to jurors, 10:59
Test of statement on friend, 10:64
Use of rhetorical questions, 10:45
Visual aids, use, 10:6, 10:54
Voice, 10:60

OPHTHALMOLOGISTS
Cross-examination, 17:58

OPINION EVIDENCE
See also Expert Witnesses; Hypothet-
ical Questions
Admissibility, 14:1
necessity, 14:3
Basis of opinion
experience, 14:6
see also Expert Witnesses;
Federal Rules of Evidence;
Laymen Opinions; Medical
Evidence
expert witnesses, 14:13
hypothetical questions, 14:16
learned treatises, 14:20, 14:21
privileged information, 6:55
hypothetical questions, 14:16,
18:30

overall knowledge, 14:8
standardized authorities, 14:7
Court’s discretion, 14:2
Discovery of opinion, 6:55
Illinois, 6:56
Expert witnesses
basis of opinion, 14:13
learned treatises, 14:20, 14:21
privileged information, 6:55
cross-examination
classical symptoms, 17:14
diagnosis, 17:26, 17:48
differential diagnosis, 17:26
direct attack, 17:18 et seq.

OPINION EVIDENCE—Cont’d
Expert witnesses—Cont’d
cross-examination—Cont’d
disagreement with medical
authorities, 17:41, 17:42
discrepancy with reports, 17:20
narrow questions, 17:8
subjective symptoms, 17:15
textbooks as basis, 17:29 to
17:33
volunteered opinions, 17:7, 17:8
facts not in evidence, 14:13
hypothetical questions, 14:16
qualifications, 14:5
experience, 14:6
threshold requirements, 15:1
ultimate issues
federal rules, 14:18
form of question, 14:10
invading province of jury, 14:17
Hypothetical questions, 14:16, 18:29
to 18:31
“opinion on opinion”’, 18:31
Laymen opinions
admissibility, 14:27
federal rules, 14:29
Illinois, 6:56
subjects, 14:28
ultimate issues, 14:28
Ultimate issues
expert’s opinion. Expert witnesses,
above in this index topic

ORAL ARGUMENT
See Argument

ORDERS

See also Appeals

Costs, 24:48

Final judgments
“without prejudice”, 24:12
“with prejudice”, 24:12

Final orders, 24:11

Non-final judgments
injunctions, 24:17
multiple causes of action, 24:15

parties affected by judgment,
24:14
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PARTIES

Closing argument, 23:8
conduct, relevancy, 23:8
failure to testify, 23:10

Multiple, 24:14

Pleadings
caption, 5:6, 5:7
characterization, 5:9
correct name and entity, 1:50

Presence during jury selection, 9:16,
9:17

PARTISANSHIP
Hypothetical questions, 18:18

PATERNITY CASE

Cross-examination
complaining witness, 19:17

defendant, 19:17

PERSONAL INJURY CASES

Additional pre-suit requirements,
2:23.50

Argument of counsel

see Closing Argument
Attorney, employment of, 2:2, 2:4
Attorney’s fees, 2:3, 2:17
Automobile accidents

see Automobile Collision Cases
Checklists

case file, 2:110 to 2:112

investigations, 2:67 to 2:70
Client interview

disclosure of all information, 2:6

instructions to client, 2:11, 2:13

medical update letter, 2:7

protecting case, 2:14, 2:15

questions, sample, 2:8 to 2:10
Closing argument

see Closing Argument
Contacting defendant, 2:16 to 2:18
Correspondence

see Correspondence
Cross-examination

automobile accident, 19:19, 19:37
Damages

see Damages
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PERSONAL INJURY CASES
—Cont’d
Damages—Cont’d
proof

actuary testimony, 11:188,
11:189

loss if salary paid, 11:186

pain and suffering, 11:192,
11:193

Diagram of case, 2:113, 2:114
Direct examination

see Direct examination
Discovery

see Discovery

Electronic medical records, request
for, 2:61.50
Employment of attorney, 2:2, 2:4
Evidence
discovery, 2:43
safety standards, codes, rules, 2:30
et seq.
discovery use, 2:32
Hospitals
records, 2:60 to 2:62
releases, 2:52 to 2:54
Hypothetical questions
assuming description of person,
18:33
conclusion, 18:39
example, 18:32
medical care, 18:38

plaintiff’s description of accident,
18:36

post-condition of plaintiff, 18:37

prior condition of plaintiff
activities, 18:34
health, 18:34

proper names, 18:40

scene, 18:35

Instructions to client
protection of case, 2:14, 2:15

statement of client’s typical day,
2:11 to 2:13

Interview
client interview, above in this
index topic
witnesses, 2:44, 2:45
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PERSONAL INJURY CASES
—Cont’d
Investigation

generally, 2:24 et seq., 2:47 et seq.

see also Investigation
Jury selection, 9:1
avoiding word ““accident’ during
voir dire, 9:54
jury or nonjury determination, 9:2
participation of plaintiff, 9:83
plaintiff’s presence at counsel
table, 9:17
preferred jurors, 9:45
for defendant, 9:47
for plaintiff, 9:46
use of new jury, 9:10
Lab reports and x-ray films, 2:80 to
2:82
Letters
see Correspondence
Location of witnesses, 2:39 et seq.
discovery, 2:43
investigative reports, 2:40, 2:41
neighborhood canvas, 2:42
Medical bibliography for lawyers,
2:66
Medical update letter, sample, 2:7
Opening statements, 10:12
sample statement, plaintiff, 10:74
Photographs
see Photographs
Pleadings, sample
automobile accident, 5:31
invitee’s injury, 5:22, 5:29
slip and fall on ice, 5:18
Police reports, 2:28, 2:29
Preexisting ailments
aggravation, compensatory dam-
ages, 2:84
investigation, client’s prior medi-
cal history, 2:51
Premises liability
see Premises Liability
Preparation, 2:1
Pretrial notice, 8:6
Records
case file, checklists, 2:110 to 2:112

PERSONAL INJURY CASES
—Cont’d
Records—Cont’d
hospital records, 2:60 to 2:62
releases, 2:52 to 2:54
police records, sample letter to
obtain, 2:29
Reports
lab reports and x-ray films, 2:80 to
2:82
medical reports, 2:55
releases, 2:52 to 2:54
physician’s report, 2:56 to 2:58.50
police reports, 2:28, 2:29
weather reports, 2:78, 2:79
Res gestae, example admissible,
11:109
Retainer agreement, sample, 2:4
Sample retainer agreement, 2:4
Settlement, 7A:23

documents, submission to insurer,
TA:24

initial demands and offers, 7A:29
valuation of case, 7A:25
consultation with outside
sources, 7A:28
factors to consider, 7A:27
injury, 7A:26
Taxation
damages, admissibility of evidence
of tax impact on, 2:105
lost past earnings, sample income
tax authorization, 2:97

Usual method, practice, or procedure,
11:153

application to other types of cases,
11:155

federal rule, 11:154

proving existence, illustration,
11:156

Wage loss letters and verification
form, 2:94 to 2:96

Weather reports, 2:78, 2:79
Witnesses

interview, 2:44, 2:45

location of witnesses, above in this

index topic
proof of handwriting, 2:46
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PETITION FOR REHEARING
See Appeals; Petitions

PETITIONS
Leave to appeal, 24:92
response to petition, 24:93
Rehearing, 24:86
arguments, 24:90
decision to file, 24:89
length, 24:87
response to petition, 24:88
‘Writ of certiorari, 24:94
example, 24:95

PHOTOGRAPHS

Admissibility
gruesome descriptions, 12:75
probative value, 12:75

Aerial, 12:80

Copies of documents, 12:82

Criminal cases
identification of defendant, 4:18
scene of crime, 4:15

Exhibits. See entries throughout this

topic

Expert testimony, 16:35

Injuries, depiction, 12:81

Introduction into evidence
enlargements, 12:79
illustration, 12:78

Microfilm
see Microfilm

Motion pictures
see Motion Pictures

Mug shots, 12:76

Personal injury cases
automobile accidents, 2:37, 2:38
demonstrative evidence, 2:77

Real evidence, 12:77

Video tapes, 12:84

X-rays
see X-Rays

PHYSICAL OR MENTAL
EXAMINATION
Discovery
California, 6:52
Illinois, 6:53
New York, 6:54
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PHYSICIANS AND SURGEONS

See Expert Evidence; Medical Evi-
dence

PICTURIZATION
Closing argument
criminal case
defendant, 23:123
prosecutor, 23:122
flashback technique, 23:65
outline, 23:43

personal injury case, 23:64 to
23:66

will contest
contestants, 23:130
respondents, 23:131
Hypothetical question, 18:11
Opening statement, 10:16

PLEA BARGAINING
Criminal cases, 4:14

PLEADINGS
Admissibility
laying foundation, 12:124
Affirmative defenses, 5:11, 5:29
Amendments
misnomers, 1:50
trial, 5:11
Caption, party designation, 5:7
Cause of action
assertion, 5:11
civil, 5:11
Contract cases, sufficiency of allega-
tions in complaint, 3:12
Counterclaims, 5:11
Demand, 5:12
Divorce petition, 5:24
Documents attached
admissibility, 12:122
Dramshop action, wrongful death,
5:20
Endorsement by attorney, 5:13
annexed exhibits, 5:15
outline form of complaint, 5:16
verification, 5:14
Exhibits, annexed, 5:15
Explosions, 5:19, 5:23
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PLEADINGS—Cont’d
Form, 5:5
caption, 5:6, 5:7
characterization of parties, 5:9
fraud claim, 5:11
introduction, 5:8
jurisdiction and venue, 5:10
sample party designations, 5:7
specificity, 5:11
Fraud
elements, 5:11
Invitee’s injuries, 5:22, 5:29
Judicial admissions, 12:122
Jurisdiction and venue, 5:10
Monitoring, 5:4
Motion to dismiss, 5:11
Premature filing of complaint, rush-
ing into suit, 1:57
Preparation, 5:4
Slip and fall on ice, 5:18
Special damages, 5:11
Specificity, 5:11
sua sponte dismissal, 5:11
Statutory citations, requirement
where alleging statutory causes
of action, 5:5, 5:11
Thrown object, negligence, 5:21
Verification, 5:14
Warranty breach, defective product,
5:26
Will contest, general form, 5:25
PLEAS

Criminal cases, 4:13
waiver of felony, 4:14

POLICE LINEUP
Cross-examination, 19:27

POLICE REPORTS

Exhibits, 12:76

Investigations, personal injury cases,

2:28, 2:29

Witnesses, locating, 2:40
POLYGRAPH TEST

Criminal cases, 4:23
POSTTRAUMATIC PSYCHOSIS

CASE
See Hypothetical Questions

PREEXISTING AILMENTS OR
CONDITIONS
See Personal Injury Cases

PRELIMINARY MOTIONS
See Motions

PREMISES LIABILITY
Discovery
see Discovery
Invitee’s injury, pleadings, 5:22, 5:29
Slip and fall on ice, pleadings, 5:18

PRESUMPTIONS
Generally, 11:137

Chemical tests for intoxication,
11:172

Eyewitness absence, 11:141

Failure to produce evidence or wit-
nesses, 11:139
accounting for absence of eyewit-
ness, 11:141
instructions, illustrations, 11:140
Federal rules, 11:138
Impeachment, reputation of witness,
20:91
Instruction, 11:140

PRETRIAL CONFERENCES
Admissions and stipulations, 8:13
binding effect, 8:14
Court reporter’s presence, 8:20
Discovery examination, 8:1, 8:5
time for completion, 8:11
additional time request, 8:12
Exhibits, 8:18
Identification of trial witnesses, 8:1
Instructions, 8:19
Medical authorities, 8:17
Medical reports, 8:16
Memorandum, 8:21
Notice, 8:6
Penalties for failure to comply with
rules, 8:8
defendant’s attorney, 8:10
plaintiff’s attorney, 8:9
Preliminary rulings, 8:5
Preparation, legal research, 8:15
Purposes, 8:1
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PRETRIAL CONFERENCES
—Cont’d
Rule and statutory basis, 8:2
federal rule, 8:3
state court rule, 8:4
Sample pretrial memorandum, 8:22
Sample pretrial memorandum No. 2,
8:23
Sample pretrial memorandum No. 3,
8:24
Settlement of case, 8:5

PRETRIAL DISCOVERY
Criminal cases, 4:20

PRETRIAL PUBLICITY
Change of venue, motion, 4:34

PRIOR CONSISTENT
STATEMENTS

Admissibility, 20:4, 20:30

PRIOR CONVICTIONS
See Impeachment

PRIOR INCONSISTENT
STATEMENTS
Impeachment of witnesses
see Impeachment
Opportunity to explain, 20:4
Own witness, 20:15
Prior consistent statement, 20:4,
20:30
Scope, 20:14
Substantive evidence, 20:28

PRIVILEGED
COMMUNICATIONS
Accountant-client, 13:104
Attorney-client
see Attorney-Client Privilege
Burden of proof, 13:93
Child abuse investigation, 13:107
Compulsory reports, 13:109
Conflicts of law, 13:95, 13:96
Expert testimony, basis of opinion,
6:55
Husband-wife, 13:99
Identity of informant, 13:106
Insurer-insured, 13:105
Journalist-source, 13:103
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PRIVILEGED
COMMUNICATIONS—Cont’d

Physician-patient, 13:100
Preliminary questions, 13:94
Priest-penitent, 13:102
Psychotherapist-patient, 13:101
Social worker-client, 13:107
State secrets, 13:108
Trade secrets, 13:110
Trial practice, 13:93

PROCEDURE
See Appeals

PRODUCTS LIABILITY
Breach of warranty, defective prod-
uct, sample pleadings, 5:26
Conveyor belt design defects, 16:41

mechanical engineer, direct exami-
nation, 16:42

PROPERTY DAMAGE
Pleadings, sample
boiler explosion, subrogation by
insurer, 5:23
gas explosion damaging building,
5:19

PSYCHIATRISTS AND
PSYCHOLOGISTS
Criminal cases, expert testimony,
4:22
Expert opinions, 14:6, 14:8
criminal cases, 4:22
hypothetical questions, 15:52,
15:54
illustrations, 15:51 et seq.
pain and suffering, 2:90
Opinions
sanity, 15:53
Privileged communications
psychotherapists-patient, 13:101
Qualifications, 15:39

QUALIFICATION
Expert
see Expert Witnesses

QUESTIONS
See also Cross-examination; Hypo-
thetical Questions; Leading
Questions
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QUESTIONS—Cont’d
Jury selection
see Jury

Personal injury client, sample ques-
tions, 2:8 to 2:10

RADIOLOGISTS
Direct examination, 15:34
X-rays
see X-Rays

RAPE SHIELD STATUTES

Evidence of victim’s past sexual his-
tory, 4:51

REAL ESTATE
Boundaries
surveyors
cross-examination, 16:23
direct examination, 16:23
utility of testimony, 16:22
Eminent domain proceedings
determination of value
owner’s opinion, 16:17
utilization of experts, 16:18
expert testimony
bases of opinion, 16:19

defendant’s expert, sample
examinations, 16:21
just compensation, 16:16
petitioner’s expert, sample
examinations, 16:20
proper subjects, 16:19
utility, 16:15, 16:18

REBUTTAL
See also Evidence; Rebuttal Evidence
Closing argument
see Closing Argument
Direct questions, 22:15
Jury selection, handling opposing
counsel’s damaging questions,
9:85
Leading questions, 22:15
specific statements
denial, 22:16
proof of statement, 22:17
Purpose, 22:15
“Rule of exclusion”, 22:11

REBUTTAL—Cont’d

Scope, 22:4
collateral issues, 22:7
court’s discretion, 22:5
cross-rebuttal, 22:10
cumulative evidence, 22:9
immaterial evidence, 22:8
new matter developed by

opponent, 22:6
Surrebuttal, 22:14

Witnesses
adversary’s statements, denial,
22:12
“rule of exclusion’, 22:11
REBUTTAL EVIDENCE
Admission, court’s discretion, 22:5,
22:13

Generally, 22:1

Objective evaluation, 22:3
Surrebuttal, 22:14

Tactical importance, 22:2
Withholding evidence, 22:13

RECOLLECTION
Cross-examination, 19:8
Hypothetical question, 18:58
Past recorded, 11:116, 11:117
Redirect examination

forgotten conversations, 21:19
forgotten questions
direct examination, 21:23

mistake about lost time from work,
21:20

purpose, 21:18

refreshing memory, 21:21

remembering questions
cross-examination by opponent,

21:24, 21:25
Refreshing, 11:111

hypnosis, 11:115

using memoranda, 11:112
federal rule, 11:114
right to inspect, 11:113

RECORDING DEVICES
See also Sound Recordings

Wiretapping, motions to suppress
evidence, 4:31
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RECORDS

See also Reports
Appellant’s responsibilities, 24:32
Bystander’s report, 24:33
Certified transcripts, 24:34
Cross-appeals, 24:37
Example, 24:36
Hospitals

see Hospital Records
Injunctions, 24:37
Personal injury cases

see Personal Injury Cases
Preservation, 24:2
Review, 24:54
Summary judgments, 24:37
Table of contents, 24:55
Time requirements, 24:35
Trial manual

see Trial
Trial notebook

see Trial Preparation

REDIRECT EXAMINATION
Bias, rebuttal, 21:27
Cross-examination by opponent,

21:25
court’s discretion, 21:24
example, 21:24
negative inference, 21:24
Expert witnesses, medical, 17:59
Generally, 21:1
Incompetent testimony, 21:3
court’s discretion, 21
Inconsistent testimony, 21:3
Leading questions, 21:12
Minor details, 21:14
“Opening the door”, 21:16
Preparation
“signaling” by witness, 21:6, 21:8
examples, 21:9
proper behavior, 21:10
“winning note,” end on, 21:5
witnesses, 21:6
example, 21:7
Purpose, 21:2
Questions, forgotten, 21:23
Recollection
see Recollection
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REDIRECT EXAMINATION
—Cont’d
Refreshing memory, 21:18
appropriate circumstances, 21:22
forgotten conversations, 21:19
mistake about lost time from work,
21:20
prior to testifying, 21:21
Repeating favorable testimony, 21:13
Restoring confidence of witness,
21:11
Scope, 21:3
Speed of automobile
example, 21:26
explaining contradiction, 21:26
Traps, 21:15
Waiving redirect, 21:17
“Winning note,” end on, 21:1

REHABILITATION
Impeachment
see Impeachment

RELEVANCY
Credibility of witnesses, relevant
evidence concerning, 14:12
Objections to irrelevant evidence,
federal rules

see subheading Federal Rules of
Evidence, above in this topic
Probative value, 13:85

RELIGION
Impeachment, religious beliefs,
20:105
Privileged communications, priest-
penitent privilege, 13:102

REMEDIES
Appellate procedure
rehearing petitions
deferential argument, 24:90
filing decision, 24:89
length, 24:87
purpose, 24:86
response to petition, 24:88
Leave to appeal, petition, 24:92
example, 24:95
response to petition, 24:93
Writ of certiorari, 24:94
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REPORTS

Discovery of accident reports, 6:57
Discovery of expert opinions, 6:55
Interviewing witness, evaluation
report, 1:42
Medical, 2:55
releases, 2:52 to 2:54
use at pretrial conferences, 8:6,
8:16
Personal injuries
see Personal Injury Cases
Physician’s report, personal injury
cases, 2:56 to 2:58
Police reports
see Police Reports
Weather reports, 2:78, 2:79

REPUTATION

Attacking or supporting witness’ rep-
utation, 20:86

Bad, 20:86, 20:93

Character of witness, opinion
testimony, 20:86

Conviction of crime

old, 20:104
Criminal cases, 20:87

Criminal defendant, reputation and
character, 4:43

Discussing, 20:91
Good, 20:87
admission, 20:101
proof of former, 20:103
Proving, 20:89

RESEARCH

Trial preparation, researching the law,
4:24, 5:1

RES GESTAE

Criminal cases, 11:110
Excited utterance, 11:108
Personal injury case, 11:109

RULES

Appellate procedure, 24:4
briefs, 24:53
costs, 24:49
oral arguments, 24:79
time of filing record, 24:36

RULES—Cont’d
Civil procedure

eminent domain proceedings,
16:15

SAMPLE PLEADINGS

Generally, 5:17

Boiler explosion, subrogation by
insurer, 5:23

Caption, party designations, 5:7

Divorce petition, 5:24

Dramshop action, wrongful death,
5:20

Explosions, 5:19, 5:23

Gas explosion damaging building,
5:19

Slip and fall on ice, 5:18

Subrogation by insurer, boiler explo-
sion, 5:23

Thrown objects, negligence, 5:21

Warranty breach, defective product,
5:26

Will contest, general form, 5:25

SAMPLE RETAINER
AGREEMENT

Attorneys’ fees discussion, client
interview, 1:27

SAMPLE TESTIMONY
Authenticating handwriting

adverse party, 12:24

handwriting expert
cross-examination, 16:12
direct examination, 16:11

methods
actions prior to execution, 12:23

distinctive characteristics of
document, 12:27

familiarity with signor’s
handwriting, 12:26
witness signing document
after party charged, 12:22
prior to party charged, 12:21
Authentication of documents
checks, 12:71
delivery receipt, 12:72
promissory note, 12:70
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SAMPLE TESTIMONY—Cont’d
Carbon copies
proof of preparation of original,
12:64
City ordinances
offering into evidence, 12:142
Computer information
introduction into evidence, 12:136
adverse party, 12:135
bookkeeping records, 12:134
potential for error, 12:136
offering into evidence
adverse party, 12:135
reliability of information,
12:136
Enforcing judgments
identity of debtor, direct examina-
tion, 12:115
Estimated repairs
direct examination, 12:111
Exhibits
demonstrative
foundation, 12:30
illustrative
foundation, 12:30
introduction
business records, 12:60
multiple exhibits, 12:53
publication and use
direct examination, 12:45, 12:46
making record, 12:51
Expert witnesses
accountants
direct examination, 16:25
attorneys
malicious prosecution, 16:37
background information, 14:42,
14:43
ballistics comparison tests
prosecution witness, 16:27
chemists, 16:24
civil engineer, scaffold safety,
16:29
cross-examination
authoritative texts, 17:34, 17:35
eminent domain
defendant’s expert, 16:21
petitioner’s expert, 16:20
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SAMPLE TESTIMONY—Cont’d

Expert witnesses—Cont’d
cross-examination—Cont’d
handwriting expert, 16:12
medical negligence, complete
examination, 17:49 to
17:51
medical witnesses
acknowledging medical
authorities, 17:38, 17:39
completeness of examination,
17:49 to 17:51
examination outside special-
ity, 17:50
experience, 17:28
knee injury, 17:52
limitations on x-rays, 17:52
malpractice, standard of care,
17:54, 17:56
medical history, 17:58
medical negligence, complete
examination, 17:49 to
17:51
medical specialist, 17:41
neurosurgeon, 17:55 to 17:57
orthopedic examination,
17:51
qualifications, 17:27, 17:36,
17:37
refusal to acknowledge
authority, 17:41, 17:42
retinal detachment, 17:58
specialist, 17:40, 17:42
subjective symptoms, 17:45
subjective symptoms of pain,
17:52
times spent on examination,
17:52
direct examination
civil engineer, scaffold safety,
16:29
eminent domain
defendant’s expert, 16:21
petitioner’s expert, 16:20
handwriting expert, 16:11
ladder failure, 16:31, 16:32
medical experts
see Medical Evidence
traffic engineer, 16:14
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SAMPLE TESTIMONY—Cont’d
Expert witnesses—Cont’d
eminent domain, direct and cross-
examination
defendant’s expert, 16:21
petitioner’s expert, 16:20
engineers
scaffold safety, 16:29
traffic engineer, 16:14
ventilation and exhaust, 16:28
forestry professor
ladder failure, 16:31
handwriting expert
cross-examination, 16:12
direct examination, 16:11
knee injury, medical witnesses,
17:52
ladder failure, 16:32, 16:33
mechanical engineer
ladder failure, 16:32, 16:33
musicologist
copyright infringement, 16:39,
16:40
neurosurgeon
cross-examination, 17:55 to
17:57
qualifications
establishing credibility, 14:41
surveyors, 16:23
technical terms, 14:51
test results, 14:52
witness compensation
minimization of effect, 14:32
Hospital records
offering into evidence, 12:103
Lost or destroyed instruments
proving up contents, 12:73, 13:75
Marriage certificates
offering into evidence, 12:145
Microfilm
offering into evidence, 12:89
hospital records, 12:90
Mortality tables
offering into evidence, 12:137
Objections
authentication, lack of, 13:68
impeachment
own witness, 13:90

SAMPLE TESTIMONY—Cont’d
Offers of proof
narrative method, 13:30
question and answer method,
13:31
Paid receipts
introduction of automobile repairs
into evidence, 12:108
Past recollection recorded
introduction of gun into evidence,
12:148
Photographs
introduction into evidence, 12:78
motion pictures, 12:84
photographer, direct examina-
tion, 12:86
Pleadings, admission

foundation on cross-examination,
12:124

Sound recordings
preliminary questions, 12:98

SAVING QUESTIONS FOR
REVIEW

Objections, 24:2

Offer of proof, 24:2

Post-trial motions, 24:20, 24:65
Waiver, 24:20

SCIENTIFIC AIDS
Criminal cases, 4:23
Laboratory analysis, 1:53

SEARCH AND SEIZURE
See also Evidence
Arrest, 4:27
Evidence
motions to suppress, 4:25, 4:29

SEMEN
Criminal cases, 4:23
Laboratory examination, 1:53

SEPARATE TRIAL

Multiple defendants or charges, crim-
inal cases, 4:35

SEQUESTRATION OF WITNESSES
See also Direct Examination
Federal rule, 11:30
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SEQUESTRATION OF WITNESSES
—Cont’d
Hearing, violation of order, 11:32
illustration, 11:33
Motion to exclude, 11:31
overruling of motion, 11:34

SERVICE DOGS

Witnesses, use while testifying,
11:41.50

SETTLEMENT TECHNIQUES
Client interview, 7A:9
explanation of case process, 7A:14
gain of client’s confidence, 7A:15
realistic valuation of liability,
7A:10
avoid having client valuate case,
7A:35
correction of client’s valuation,
7A:11
withholding of early valuation
opinion, 7A:12
time for settlement discussions,
7A:13
Client’s objections to agreement,
7A:48
Common interests, 7A:32
Communication with client, 7A:16
expenses of investigation, 7A:17
investigation checklist, 7A:18
Compromise, 7A:3
Counteroffers, 7A:31
Credibility maintenance, 7A:30
Frequency of settlement, 7A:1
Goal of litigation, 7A:1
High-low agreements, 7A:41
Mediations and settlement confer-
ences, 7A:50
Multiparty litigation, 7A:36
covenants not to sue, 7A:37
loan receipt agreements, 7A:38
Mary Carter agreements, 7A:39
Pierrenger releases, 7A:40
releases, 7A:37
Negotiations, 7A:2
commencement, 7A:20
face-to-face, 7A:21
keeping client informed, 7A:34
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SETTLEMENT TECHNIQUES
—Cont’d
Negotiations, 7A:2—Cont’d
location of discussions, 7A:22
Personal injury cases, 7A:23
documents, submission to insurer,
TA:24
initial demands and offers, 7A:29
valuation of case, 7A:25
consultation with outside
sources, 7A:28
factors to consider, 7A:27
injury, 7A:26
Power projection, 7A:33
Pretrial conference attempts, 8:5
Recommendations on accepting
agreement, 7A:47
acceptance of client’s decision,
7A:49
Satisfaction of needs, 7A:4, 7A:5
client’s needs, 7A:6
judge’s needs, 7A:8
opposition’s needs, 7A:7
Structured settlements, 7A:42
contents of agreement, 7A:45
parties benefitted, 7A:43
professional assistance, 7A:44
Trial preparation of case, 7A:19

SEX CRIMES
Outcry of child in sex cases, hearsay
exception, 4:48
Rape shield statutes, evidence of
victim’s past sexual history,
4:51
Semen
see Semen

SKELETONS
See also Demonstrative Evidence
Demonstrative evidence, 2:75
qualification at trial, 11:165

SOUND RECORDINGS
Admissibility, 12:91
Admissibility: authentication, on

direct examination, 11:105
Identification of contents, 12:94
Identification of machine

qualification, 12:93
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SOUND RECORDINGS—Cont’d
Interviewing witnesses, court reporter
statements, 1:43
Master tapes, 12:92
Preliminary listening
offer of proof, 12:97
outline of testimony, 12:98
outside jury’s presence, 12:96
Transcripts, 12:92

SPEEDY TRIAL
Criminal cases, 4:13.50

STANDARD OF CARE

Medical witness’ negligence, stan-
dard of care, 15:31, 15:32

Other specialists, standard expected
of, 14:8
Reasonable person standard, 23:108
defendant’s negligence, 23:111

STATUTE OF LIMITATIONS
Criminal cases, 4:32
Municipalities, suits against, 2:23

STAYING APPEALS
See also Appeals
Motions, filing
reviewing court, 24:43
trial court, 24:43
Post-trial motion, 24:23

STIPULATIONS

Facts
admissibility of exhibits, 12:54
authentication of documents, 12:25
reduction to writing, 12:116
withdrawal, 12:116, 12:117

Form, 12:117

Illustration, 11:157

Statutes and ordinances, 12:141

STRUCTURED SETTLEMENTS
See Settlement Techniques

SUBPOENAS
Medical records, 17:21
Witnesses
see Witnesses

SUBROGATION
Boiler explosion, sample pleadings,
subrogation by insurer, 5:23

SUMMARY JUDGMENT
Generally, 24:37
See also Motions

SUPPRESSION OF EVIDENCE
Criminal cases
see Motions

SURREBUTTAL
See Rebuttal; Rebuttal Evidence

SURVEILLANCE TAPES
Discovery, 6:61

TAPES AND RECORDING
DEVICES
See also Sound Recordings;
Videotape
Wiretapping, motions to suppress
evidence, 4:31

TAXATION
Income tax returns, discovery, 6:59
Personal injury cases
see Personal Injury Cases

TELEPHONE CONVERSATIONS

Witnesses, direct examinations,
telephone conversations, 11:92
to 11:102

TESTIMONY
See also Cross-Examination; Direct
Examination; Evidence; Expert
Witnesses; Witnesses
Chemical tests for intoxication,
11:172
pathologist, 11:174
police technician, 11:173
Civil suits
use of prior criminal testimony,
11:183
Custom, usage, trade practice, 11:150
disproving existence, illustration,
11:152
proving existence, illustration,
11:151
Deceased or absent witness, 11:144
Evidence depositions, 11:196 et seq.
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TESTIMONY—Cont’d
Hypnosis enhanced, 11:115
Interpreters, use, 11:119 et seq.
Objections, 13:19
Personal injury cases

proof of damages, 11:184
loss of earnings, 11:185
loss of profits, 11:187
pain and suffering, 11:191
lay witness, 11:192
physician, 11:193
Prior, 11:144 11:145

Usual method, practice, or procedure,

11:153

application to other types of cases,
11:155

federal rule, 11:154

proving existence, illustration,
11:156

TEXTBOOKS
Expert testimony
see Expert Witnesses
Learned treatises, offering into evi-
dence, 12:139
Medical evidence
see Medical Evidence

THIRD-PARTY ACTIONS
Closing argument, 23:107

TORT REFORM

Discussion of with jurors during voir
dire, 9:44

TRADE SECRETS
Privileged communication, 13:110

TREATING AND ATTENDING
PHYSICIAN

See Expert Witnesses; Medical Wit-
nesses

TREATISES
Courtroom resources, 5:2

Expert’s opinion, basis for, 14:19 to
14:22

Textbooks, offering into evidence,
12:139
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TREATMENT
See Expert Witnesses; Medical Wit-
ness

TRIAL
Brief, 5:2
contents, 5:3
Communications process, 1A:5 et
seq.
structure of presentation, 1A:60
Criminal cases
interpreters, 4:7
jury or nonjury determination, 4:37
multiple defendants, 4:35
Cross-examination
compliance with safety standards,
codes, rules, 2:34
Direct examination, 11:1 et seq.
Evidence
safety standards, codes, rules, 2:34
Insurance, mention, 11:194
federal rule, 11:195
Interpreters, use, 11:119 et seq.
Jury selection, 9:1 et seq.
Manual
advance sheets, pretrial prepara-
tion, 1:62
courtroom resource, 5:2
Opening statements to jury, 10:1 et
seq.
Resources, courtroom, 5:2

TRIAL PREPARATION
See also Discovery
Advance sheets, noting for future use,
1:62
Attorney’s notebook

see subheading Trial notebook,
below in this topic
Brief, 5:2
contents, 5:3
Case theory development, 11:24
Closing argument, advance prepara-
tion, 23:89
Communication skill development,
1A:1
case preparation, 1A:2, 1A:4
trial technique familiarization,
1A:2,1A:3
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TRIAL PREPARATION—Cont’d
Contract cases
defense, 3:11
Court reporter arrangements, 1:64
Cross-examination, 19:23
Demonstrative evidence selection,
2:71
Discovery, 1:54
criminal cases, 4:21
Document examination by profes-
sional, 1:55
Education, medical, 2:48
Expert witnesses
credibility, 14:11
cross-examination, 14:35
demeanor, 14:34
medical reports, discrepancies,
17:20
preparation of testimony
attorney’s knowledge, 14:36
demeanor, 14:34
expert’s preparedness, 17:1
potential questions, 14:35
qualifications
attorney’s knowledge, 14:45
checklist, 14:41
discovery, 14:40
scope of questions, 14:35
selection, 1:51, 14:30
opposing expert’s superior,
14:33
sources, 14:31
File organization, 1:59
documents and exhibits, 1:60
junk folder, 1:60
law and pleadings, 1:60
witnesses, 1:60
Interviews
client, 1:3 et seq.
witnesses, 1:39 et seq.
criminal cases, 4:8, 4:16
Investigation, 1:1
client, 1:50
identification of name and entity,
1:50

location of witnesses, 2:39 et seq.

investigative reports, 2:40
opponent, 1:50

TRIAL PREPARATION—Cont’d

Investigation, 1:1—Cont’d
personal injury cases, 2:24
Laboratories, 1:53
Mastery of facts, 1:1
Notes, 11:22
Notices to municipalities, 1:58
Opening statement outline, 10:53
Outline, diagram or synopsis of case,
1:56
Personal injury cases, 2:1
Pleadings, 5:1
misnomers, amendment, 1:50
Premature filing of complaint,
dangers, 1:57
Pretrial conferences, 8:1 et seq.
Relaxation techniques, 1A:8
Researching the law, 4:24
Scientific aids, 1:52, 1:53
Settlement of case, 7A:19
Survey of safety codes, rules, regula-
tions, 2:30
safety trial brief preparation, 2:33
Trial notebook, 1:61
structure, 1:62
Witness’ conference, 11:2 et seq.

TRIAL STRATEGY

Cross-examination
“bit-by-bit”, procedure, 19:36
“leaving well enough alone™,
19:34
Exhibits
mannerisms while referring, 12:52
publication and use
attorney, 12:50
witness, 12:49
stipulations to admissibility, 12:54
Expert witnesses
background information, 14:42,
14:43
cross-examination
avoidance may be best, 17:10
classical symptoms, 17:14
collateral attack, 17:18
credibility
direct versus collateral attack,
17:18
direct attack, 17:18
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TRIAL STRATEGY—Cont’d
Expert witnesses—Cont’d
cross-examination—Cont’d

discrediting testimony, 17:4
educating jury, 17:11
evasive answers, 17:8
explanation of condition, 17:12
known charlatan, 17:44
medical negligence, 17:53

medical textbooks, 17:29 et seq.

medical witnesses, 17:1 et seq.
narrowing answers, 17:8
narrowing questions, 17:5, 17:8
own witness, 17:48
proof of other cause of injury,
17:58
purposes, 17:2 et seq.
qualifications, 17:27
securing admissions, 17:3
subjective symptoms, 17:15
textbooks contradicting witness,
17:24
demonstrative aids, 14:50
narrowing questions, 14:42, 14:43
order of appearance, 14:53
qualifications
development, 14:38, 14:39
establishing credibility, 14:41
necessary to summation, 14:39
stipulation, 14:46 et seq.
voir dire, 14:49
reporting test results, 14:52
scope of question, 14:54
technical terms, 14:51
Handwriting authentication
admission by party, 12:25
Objections
address to court, 13:6
basis, 13:23
document speaks for itself, 13:112
general versus specific, 13:22
impact on jury, 13:8, 13:11
interruption of flow, 13:12
jury’s presence, 13:7
making objections, generally,
13:24
request for bases, 13:27
sustained, 13:9
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TRIAL STRATEGY—Cont’d
Objections—Cont’d
timing, 13:8
Preservation for appeal
prejudicial error, 13:36
Privileged communications
attorney-client privilege, 13:97,
13:98
burden of proof, 13:93
Witnesses’ answers
correcting, 13:60

ULTIMATE ISSUE

Federal Rules of Evidence, opinion
on ultimate issue, 11:55

ULTIMATE ISSUES
Federal Rules of Evidence, opinion
on ultimate issue, 14:18
Layman’s opinion, 14:28
Opinion evidence, form of question,
14:10

UNHOLY ALLIANCE
Cross-examination, medical wit-
nesses, collateral attack, 17:47

URINE
Criminal cases, 4:23
Laboratory examination, 1:53

VENUE
Criminal cases, change in
adverse publicity, 4:34
appeals, 24:16
Pleadings, allegations, 5:10

Pretrial publicity as ground for
change, 4:34

VERDICT

Closing argument, damages, request
for verdict, 23:80

VIDEOTAPE
Depositions
see Depositions
Discovery
depositions
see Depositions

impeaching surveillance tapes,
6:61



INDEX

VISUAL AIDS
Opening statements, use in, 10:6,
10:54

VOCATIONAL REHABILITATION
EXPERTS

Medical malpractice direct examina-
tion, 16:38.50

VOICE CHARACTERISTICS AND
USAGE
Generally. See Communication Skills

VOICE IDENTIFICATION
Criminal cases, 4:23
Laboratory examination, 1:53
Objection, 13:68

VOIR DIRE EXAMINATION
Child witness, 11:48
Communication skills

see Communication Skills
Competency
expert witnesses, 14:49
witnesses and documents, 11:73
Examination by attorneys, 9:38
Examination by judge, 9:35
additional questioning by attorney,
9:37
questions prepared by attorney,
9:36
Expert witness, surveyor, 16:23
Goals, 9:3
Hypothetical questions, 9:31
Insurance discussion, 9:43
Interpreters
see Interpreters
Number in panel examined, 9:42
Open-ended questions, 9:12
Preparation of questions in advance,
9:11
Questions concerning law, 9:32
prevention of statements on law,
9:33
Record of responses, 9:13
diagram, 9:14, 9:15
Tort reform discussion, 9:44

WARRANTS
Criminal cases
arrest, 4:27

WARRANTS—Cont’d
Criminal cases—Cont’d
search and seizure
suppression of evidence, 4:29

WARRANTY

Breach, defective product, sample
pleadings, 5:26

WEAPONS OF CRIME
Chain of custody, 12:18

WEATHER REPORTS
Personal injury cases, 2:78, 2:79

WILLS
See also Direct Examination
Closing argument
contestants, 23:130
respondents, 23:131
Contest
argument, picturization
contestants, 23:130
respondents, 23:131
cross examination, 19:47
sample pleading, general form,
5:25
Cross-examination

mental competence of testator,
19:55
will contest, 19:47
Hypothetical questions, 18:59 to
18:61, 18:71
Probate, 11:60
lay opinion, 11:67
improper concluding questions,
11:69
proving sound mind, 11:71
proving unsound mind, 11:70
testamentary capacity, 11:68
testimony concerning mental
capacity, 11:72
noncupative will, illustration,
11:65

witnesses to original signatures,
illustration, 11:66

presumption of death, illustration,
11:64

proof of heirship, illustration,
11:61
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WILLS—Cont’d

Probate, 11:60—Cont’d
proof of will, illustration, 11:62
secondary proof to will, illustra-

tion, 11:63
Testamentary capacity, 18:59
Testing sanity and testamentary
capacity, 18:59

WIRETAPPING, RECORDING
DEVICES

Motions to suppress evidence, 4:31

WITNESSES

See also Direct Examination; Expert
Witness; Medical Witness;
Testimony

Adverse witnesses, incompetent,
11:53

Answers, 19:74, 19:81, 19:82
Arguing, 19:89
Bias, 19:20, 20:82

family relation with party to
lawsuit, 20:84

financial interest, 20:85

friendship with party to lawsuit,
20:83

Bolstering

impeachment, 20:86
Careful habits of deceased, 11:77
Character, 20:86

Chemical tests for intoxication,
11:172

pathologist, 11:174
police technician, 11:173
Children, 11:47, 11:48, 11:73, 19:20,
19:45
Competency, 11:41 to 11:48
Conversations, 11:90, 11:91
telephone, 11:92 to 11:102

Conviction of crime, admissibility,
20:97

Correction of testimony, 11:76
Court examination, 11:86, 19:3
bench trial, 19:2
federal rule, 11:87
jury trial, 19:2
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WITNESSES—Cont’d

Credibility, 19:20
cross-examination of medical
expert
see Cross-Examination
federal rules, 14:12
Cross-examination
answers, 19:82
no, 19:81
yes, 19:81
color blindness, 19:64
directions, 19:68
distances, 19:65, 19:91
evasions by witness, 19:44
harmful evidence, 11:79
hearing, 19:66
preparation, 11:12
prior convictions, 19:20
prior injuries, 11:80
quantities, 19:70
questions
“after-thought”, 19:62
derogatory, 19:6
leading, 19:39
speed, 19:91
subsequent injuries, 11:80
surprises, 19:63 et seq.
time, 19:69, 19:91
vision, 19:67
Custom, usage, trade practice, 11:150
disproving existence, illustration,
11:152
proving existence, illustration,
11:151
Direct examination, 11:12
Discovery
depositions
see Depositions
witness’ statements, 6:57
Dying declarations, 11:78
Evidence depositions, 11:196 et seq.
Exclusion, 11:29
direct examination
see Direct Examination
federal rule, 11:30
motion, 11:31
violation of order, 11:32 to 11:34,
13:113
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WITNESSES—Cont’d

Federal Rules of Evidence, 11:3,
20:4, 20:89
see also Federal Rules of Evidence
prior misconduct, 20:86
rehabilitation of impeached wit-
ness, 20:28
Forgetful witness, 19:61
Hostile
adverse party, 11:84, 11:85
leading questions, 11:81
refreshing memory, 11:83
withdrawal of testimony, 11:82
Identical stories, 19:58
Identification at pretrial conference,
8:1
Identifying persons, 11:89
Impeachment
see Impeachment
Incompetence
objections, 13:117
Interpreters, use, 11:119 et seq.
Interview, 1:39 et seq.
automobile accident cases, 2:45
criminal cases
court order, 4:16
fact witnesses, 4:8
prosecution witnesses, 4:16
evaluation of information, 1A:19
evaluation report, 1:42
favorable, testimony, 1:40
feedback, 1A:22
listening skills
distractions, 1A:11 et seq.
empathy, 1A:15
judgment, withheld, 1A:16
organization of information,
1A:18
personal injury actions, 2:44, 2:45
unfavorable, testimony, 1:41
Judges, 11:46
Judicial examination, 19:3
Jurors, 11:46
Leading questions, 11:39
federal rule, 11:40
Location, 2:39 et seq.
discovery, 2:43
investigative reports, 2:40

WITNESSES—Cont’d

Location, 2:39 et seq.—Cont’d
neighborhood canvas, 2:42
Memorized story, 19:76
Nonverbal responses, 11:38
Notes, 11:22
Number, 11:27
Past recollection recorded, 11:116,
11:117
Paternity case
complaining witness, 19:17
defendant, 19:17
Personal injury actions
see Personal Injury Cases
Preparation conference, 11:2 et seq.
Presentation, 11:23
Presentation order, 11:26
Presumptions arising from failure to
produce, 11:137, 11:139
accounting for absence of eyewit-
ness, 11:141
instructions, illustrations, 11:140
Prior consistent statements, 19:20
Prior testimony, use of, 11:144,
11:145
Rebuttal
evidence
collateral issues, 22:7
court’s discretion, 22:5
cross-rebuttal testimony, 22:10
cumulative evidence, 22:9
irrelevant evidence, 22:8
new matter, 22:6
“rule of exclusion’, 22:11
Redirect examination
court’s discretion, 21:4
preparation, 11:12
purpose, 21:2
refreshing memory of witness,
21:21
forgotten conversations, 21:19

lost time from work, mistake,
21:20
scope, 21:3
“signaling” by witness, 21:8 to
21:10
Refreshing recollection, 11:111
hypnosis, 11:115
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WITNESSES—Cont’d
Refreshing recollection, 11:111
—Cont’d
using memoranda, 11:112
federal rule, 11:114
right to inspect, 11:113
Rehabilitation, 20:28, 20:30, 20:86
Relevancy
credibility, relevant evidence
concerning, 14:12
Reputation
see Reputation
Resumption of stand, 11:75
Salary and expenses, inquiry, 20:82
Sequestration
see Sequestration of Witnesses
Service dogs, use while testifying,
11:41.50
Statements, 1:40 et seq.
copies, 1:48
electronic recording, 1:43
error corrections as validation
technique, 1:47
linkage to witness’ personal infor-
mation, 1:46
translator’s affidavit, 1:49
witness’ subscription, 1:45
witness to taking of statement,
signatures, 1:45
written, 1:44 to 1:49
Subpoenas
cross-examination, 19:90
failure of subpoenaed witness to
appear, 11:142
offer to stipulate, illustration,
11:143
preparation conference for direct
examination, explanation of
need for subpoena, 11:5
Surrebuttal, 22:14
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WITNESSES—Cont’d
Testimony
case theory development, 11:24
pacing, 11:28
Testimony in civil suits, use of prior
criminal testimony, 11:183
Testimony of deceased or absent wit-
ness, admissibility, 11:144
Usual method, practice, or procedure,
11:153
application to other types of cases,
11:155
federal rule, 11:154
proving existence, illustration,
11:156
Voir dire examination, 11:73
Withdrawal, 11:74
Women, 19:45

WRIT OF CERTIORARI
See Appeals; Petitions

WRONGFUL DEATH
Damages, 2:107, 23:129
Pleadings
dramshop action, 5:20
medical negligence action, 5:30

WRONGFUL SURVIVAL
Pleadings, wrongful death and sur-
vival actions, 5:30

X-RAYS
Cross examination of medical wit-
ness, 17:13, 17:52
Demonstrative evidence
see Demonstrative Evidence
Direct examination of medical wit-
ness, foundation for admission
of x-rays, 15:32 to 15:34
Exhibits, 12:83
Laboratory examination, 1:53



