
Table of Contents
CHAPTER 25. BUSINESS EXPENSES:
DEDUCTIBLE OR CAPITALIZABLE

I. INTRODUCTION
§ 25:1 Overview
§ 25:2 Historical development
§ 25:3 Two percent floor on miscellaneous itemized deductions and

three percent overall limitation [Deleted]

II. BASIC CONCEPTS

A. GENERAL

§ 25:4 Requirements for business expense deductions—
Introduction

B. TRADE OR BUSINESS

§ 25:5 Trade or business—General
§ 25:6 —Introduction
§ 25:7 Profit motive
§ 25:8 Personal investments
§ 25:9 Interruption or expansion of existing business
§ 25:10 Temporary unemployment
§ 25:11 Beginning or ceasing business

C. ORDINARY AND NECESSARY

1. General
§ 25:12 Ordinary and necessary—General
§ 25:13 —Introduction
§ 25:14 Reasonableness standard

2. Ordinary
§ 25:15 Ordinary requirement
§ 25:16 Ordinary expenses or capital expenditures
§ 25:17 —Nature and scope of business

3. Necessary
§ 25:18 Necessary requirement

vK 2025 Thomson Reuters, 6/2025



D. PAID OR INCURRED

§ 25:19 Paid or incurred
§ 25:20 When expenses can be deducted
§ 25:21 Expenses for benefits extending beyond the tax year

E. PAYMENTS FOR OTHERS

1. General
§ 25:22 Payments for others—General
§ 25:23 Expenses incurred for another’s benefit
§ 25:24 Advancement of legal costs
§ 25:25 Business reputation

2. Related Taxpayers
§ 25:26 Corporations and shareholders
§ 25:27 Parent and subsidiary
§ 25:28 Member organizations
§ 25:29 Partnerships and partners
§ 25:30 Accrued unpaid expenses of related parties
§ 25:31 —Debts to related foreign person
§ 25:31.50 Related party amounts paid or accrued in hybrid

transactions or with hybrid entities

3. Employee
§ 25:32 Employer-employee expenses
§ 25:33 Reimbursed employee expenses
§ 25:34 Payments for general welfare of employees

F. PERSONAL EXPENSES

§ 25:35 Personal expenses
§ 25:36 Definition of personal expenses
§ 25:37 Allocation of expenditures
§ 25:38 Intrafamily dispute expenses
§ 25:39 Expenses in connection with wills
§ 25:40 Examples of deductible personal expenses
§ 25:41 Examples of nondeductible personal expenses

G. SUBSTANTIATION AND BOOKKEEPING
REQUIREMENTS

§ 25:42 Substantiation requirements—Introduction
§ 25:43 Cohan Rule
§ 25:44 Bookkeeping entries

LAW OF FEDERAL INCOME TAXATION

vi



III. DISTINCTION BETWEEN CAPITAL
EXPENDITURES AND BUSINESS
EXPENDITURES

A. GENERAL

§ 25:45 Capital expenditures—General

B. NATURE OF CAPITAL EXPENDITURES

§ 25:46 Distinction between capital expenditures and other
expenditures

§ 25:47 Debt v. equity factors
§ 25:48 Nature of capital expenditures
§ 25:49 Other factors affecting determination of capital

expenditures

C. DEDUCTIBILITY OF CAPITAL EXPENDITURES

§ 25:50 Deductibility of capital expenditures
§ 25:51 Expenditures which are partly business expenses

D. EXAMPLES OF CAPITAL EXPENDITURES

§ 25:52 Corporate related payments as capital expenditures
§ 25:53 Payments on liabilities
§ 25:54 Capital expenditures involving property
§ 25:55 Miscellaneous examples of capital expenditures

IV. PARTICULAR TYPES OF EXPENSES

A. LOANS

§ 25:56 Loans

B. LOSSES

§ 25:57 Losses
§ 25:58 Federal national mortgage association stock

C. DIVIDENDS

§ 25:59 Dividends
§ 25:60 Treatment by recipient
§ 25:61 Short sales

D. GIFTS

§ 25:62 Gifts

TABLE OF CONTENTS

viiK 2025 Thomson Reuters, 6/2025



E. REAL PROPERTY

1. General
§ 25:63 Real property costs—General

2. Purchase of Real Property
§ 25:64 Cost of real property
§ 25:65 Deductible expenses with regard to real estate
§ 25:66 Construction and improvements
§ 25:67 Incidental expenses
§ 25:68 Payments by mortgagor to be released from mortgage

3. Improvements and Repairs
§ 25:69 Replacements, improvements, or repairs
§ 25:70 Costs of general plan of rehabilitation
§ 25:71 Environmental remediation costs
§ 25:72 Qualified disaster expenses
§ 25:73 Repairs generally
§ 25:74 Distinguishing repairs and improvements
§ 25:75 —Examples of replacement and improvement

expenditures

4. Leases
§ 25:76 Payments by lessor in connection with leases
§ 25:77 Payments by lessee to acquire lease and other costs
§ 25:78 Termination and cancellation regarding leases

F. OTHER PROPERTY EXPENSES

1. General
§ 25:79 Other property costs—General

2. Ownership
§ 25:80 Cost of protecting ownership
§ 25:81 Protection of business interests
§ 25:82 Expenses to defend or correct title
§ 25:83 Examples of deductible costs of protecting ownership
§ 25:84 Examples of Nondeductible Costs of Protecting

Ownership

3. Fees
§ 25:85 Deduction of settlements and legal fees
§ 25:86 Nondeductible legal fees
§ 25:87 Commissions and fees
§ 25:88 Management fees

4. Other Expenses
§ 25:89 Carrying charges

LAW OF FEDERAL INCOME TAXATION

viii



§ 25:90 Property used by service providers
§ 25:91 Cost of goods included in inventory
§ 25:92 Expenditures incurred in producing creative

properties
§ 25:93 Franchise, trademark, or trade name

expenditures
§ 25:94 Trademark and trade name expenditures—Prior

law
§ 25:95 Miscellaneous expenses
§ 25:96 Expensing of capital costs incurred in complying

with the environmental protection agency’s
sulfur regulations

§ 25:97 Expensing of costs incurred in upgrading or
constructing energy-efficient commercial
building property

§ 25:98 Expensing qualified refinery property
§ 25:99 Certification for Section 179D deduction [Deleted]
§ 25:100 Election to expense advanced mine safety

equipment
§ 25:100.50 Wireline and Wireless Network Assets

G. EXPENSES RELATED TO CORPORATE
ORGANIZATIONS, MERGERS, AND
ACQUISITIONS

1. General
§ 25:101 Expenses related to corporate organizations,

mergers, and acquisitions—General

2. Alterations in Corporate Form
§ 25:102 Cost of organization, recapitalization, or merger
§ 25:103 Examples of business organization expenses
§ 25:104 Cost of dissolution and liquidation
§ 25:105 Merger or dissolution
§ 25:106 Partial liquidation

3. Organizational and Start-Up Expenditures
§ 25:107 Organizational expenditures
§ 25:108 Organizational expenditures defined
§ 25:109 Start-up expenditures
§ 25:110 Definition of start-up expenditures

4. Acquisition Costs
§ 25:111 Cost of acquiring business or goodwill
§ 25:112 Acquisition expenditures distinguished from

expenditures to retain or protect business

TABLE OF CONTENTS

ixK 2025 Thomson Reuters, 6/2025



§ 25:113 Examples—Capitalizable acquisition expenses

5. Other Costs

§ 25:114 Payments to suppress competition
§ 25:115 Financial institutions under farm credit

administration

H. RESEARCH AND EXPERIMENTAL
EXPENDITURES

§ 25:116 Research and experimental expenditures
§ 25:117 Research and experimental expenditures defined
§ 25:118 Prior law: research and experimental expenditures (before

2022)
§ 25:119 Capitalization election for research and experimental

expenditures [Deleted]
§ 25:120 Research and experimental expenditures defined [Deleted]
§ 25:121 Computer software [Deleted]

I. ADVERTISING AND POLITICAL ADVERTISING

§ 25:122 Advertising expenses
§ 25:123 Goodwill advertising
§ 25:124 Political and lobbying advertising expenses

J. FARMERS

§ 25:125 Farmers’ soil and water conservation deduction
§ 25:126 Farmers’ soil and water conservation

deduction—Definitions
§ 25:127 Expenditures by farmers for clearing land
§ 25:128 Expenditures by farmers for clearing land (prior

law)

K. PUBLIC OFFICE

§ 25:129 Expenses in connection with obtaining or holding
public office

§ 25:130 Comparison of campaign expenditures with other
expenditures

L. CIRCULATION OF PERIODICALS

§ 25:131 Circulation expenditures of newspapers, magazines,
or other periodicals

§ 25:132 Capitalization and amortization option for
circulation expenditures

LAW OF FEDERAL INCOME TAXATION

x



M. ARCHITECTURAL AND TRANSPORTATION
BARRIERS

§ 25:133 Expenditures to remove architectural and
transportation barriers

§ 25:134 Removal cost definitions
§ 25:135 Deduction limitation for partnerships

N. INTANGIBLES
§ 25:136 Intangibles

O. INSURANCE
§ 25:137 Deduction for insurance premiums paid

P. NATURAL GAS TRANSMISSION AND
DISTRIBUTION PROPERTY

§ 25:138 Safe harbor for natural gas distribution property

CHAPTER 25A. DEDUCTION OF EXPENSES
FOR PRODUCTION OF INCOME

I. INTRODUCTION
§ 25A:1 Overview
§ 25A:2 Historical developments
§ 25A:3 Public policy aspects of deductions for production of

income
§ 25A:4 Taxpayer’s burden of proof

II. DEDUCTIONS FOR THE PRODUCTION OF
INCOME

A. GENERAL
§ 25A:5 Deduction for production of income—General
§ 25A:6 Interaction between Sections 162 and 212

B. BASIC REQUIREMENTS FOR DEDUCTIBILITY
§ 25A:7 Ordinary and necessary expenses
§ 25A:8 —Examples
§ 25A:9 Paid or incurred by individual
§ 25A:10 Income defined

C. DEDUCTIONS FOR PRODUCTION OR
COLLECTION OF INCOME

§ 25A:11 Production or collection of income

TABLE OF CONTENTS

xiK 2025 Thomson Reuters, 6/2025



§ 25A:12 Sport, hobby or recreation

D. DEDUCTIONS FOR MANAGEMENT,
CONSERVATION, OR MAINTENANCE OF
PROPERTY

§ 25A:13 Property held for production of income
§ 25A:14 Management, conservation or maintenance
§ 25A:15 Deductions related to property involved in marital

litigation
§ 25A:16 Conversion of property to production of income

E. DEDUCTIONS FOR DETERMINATION,
COLLECTION OR REFUND OF ANY TAX

§ 25A:17 Determination, collection or refund of any tax

III. CLASSES OF DEDUCTIBLE EXPENSES
§ 25A:18 Investment expenses
§ 25A:19 Legal, accounting and tax advice expenses
§ 25A:20 Real estate expenses
§ 25A:21 Expenses of estates, trusts and fiduciaries
§ 25A:22 Certain interest and carrying costs in case of

straddles
§ 25A:23 Qualified business income

CHAPTER 25B. EMPLOYEE BENEFIT
PLANS—QUALIFICATION

I. INTRODUCTION
§ 25B:1 Overview
§ 25B:2 Legislative history
§ 25B:3 Standard of Review
§ 25B:3.50 Types of plans—General [Deleted]

II. TYPES OF PLANS
§ 25B:4 Types of plans—General
§ 25B:5 Defined benefit plans (pension plans)
§ 25B:6 Defined contribution plans (profit-sharing plans)
§ 25B:7 SEPs, SIMPLEs and starter 402(k) plans
§ 25B:8 Plans—Employee stock ownership plans (ESOPs)
§ 25B:9 Self-employed individuals—KEOGH or HR 10

plans
§ 25B:9.50 Eligible combined plans

LAW OF FEDERAL INCOME TAXATION

xii



III. GENERAL REQUIREMENTS OF PLANS
§ 25B:10 Requirements for qualification of plans—General
§ 25B:11 Permanency of plans
§ 25B:12 Written documents
§ 25B:13 Plan must be communicated to employees
§ 25B:14 Exclusive benefit of employees or their beneficiaries
§ 25B:15 —Employees
§ 25B:16 —Self-employed individuals
§ 25B:17 —Beneficiaries
§ 25B:18 —Impossibility of diversion of trust funds
§ 25B:19 —Excise tax on reversions to employer
§ 25B:20 —Transfers of excess pension assets to retiree health

accounts or retiree group term life insurance accounts
§ 25B:21 Change as amendment, curtailment or termination

of plan
§ 25B:22 Plan termination

IV. PARTICIPATION REQUIREMENTS
§ 25B:23 Participation standards of qualified plans—

General
§ 25B:24 Age and service conditions
§ 25B:25 Year of service
§ 25B:25.50 CODAs must allow long-term, part-time employees to

participate
§ 25B:26 Breaks in service
§ 25B:27 —Nonvested participants
§ 25B:28 —Maternity or paternity leave of absence
§ 25B:29 Time of participation
§ 25B:30 Minimum coverage requirements
§ 25B:31 Exemption of certain plans from participation

standards

V. VESTING REQUIREMENTS
§ 25B:32 Vesting requirements—General
§ 25B:33 Normal retirement benefit

A. VESTING

§ 25B:34 Vesting schedules for employer contributions
§ 25B:35 Nondiscrimination provisions
§ 25B:36 Service included in determination of vested

percentage
§ 25B:37 Breaks in service
§ 25B:38 —Nonvested participants
§ 25B:39 —Maternity or paternity absences

TABLE OF CONTENTS

xiiiK 2025 Thomson Reuters, 6/2025



§ 25B:40 Changes in vesting schedule
§ 25B:41 Exemption of certain plans from vesting standards

B. ACCRUED BENEFIT
§ 25B:42 Accrued benefit defined
§ 25B:43 Accrued benefit methods for defined benefit plans
§ 25B:44 Rules applicable to accrual methods
§ 25B:45 Forfeiture of accrued benefits
§ 25B:46 Decreases in accrued benefits (anti-cutback rules)
§ 25B:47 Effect of certain cash-outs of accrued benefits
§ 25B:48 Allocation of accrued benefits between employer and

employee contributions
§ 25B:49 Benefits not decreased by social security increases

VI. NONDISCRIMINATION
§ 25B:50 Nondiscrimination in plan’s terms and operations
§ 25B:51 Nondiscrimination requirements for qualified plans
§ 25B:52 Safe harbors for defined contribution plans
§ 25B:53 Safe harbors for defined benefit plans
§ 25B:54 Other safe harbor methods
§ 25B:55 Nondiscriminatory availability of benefits, rights,

and features
§ 25B:56 Plan amendments and plan terminations
§ 25B:57 Employee contributions
§ 25B:58 Permitted disparity
§ 25B:59 Cross-testing defined benefit and defined

contribution plans
§ 25B:60 Plan aggregation
§ 25B:61 Plan restructuring
§ 25B:62 Testing of former employees
§ 25B:63 Highly compensated employees
§ 25B:64 Special rules relating to nondiscrimination

requirements
§ 25B:65 Integration of plans with social security (OASDI)
§ 25B:66 Integration of defined contribution plans—General
§ 25B:67 —Integrating of defined benefit plans—Excess plans
§ 25B:68 — —Offset plans
§ 25B:69 — —Rules applicable to excess plans and offset

plans
§ 25B:70 Cash or deferred arrangements—CODAs
§ 25B:71 —Nonqualified cash or deferred arrangements
§ 25B:72 —Coverage requirements
§ 25B:73 —Distributions upon CODA termination
§ 25B:74 —Nondiscrimination requirements
§ 25B:75 —Withdrawal restrictions

LAW OF FEDERAL INCOME TAXATION

xiv



§ 25B:76 —Other restrictions
§ 25B:77 Nondiscrimination rules for employer matching

contributions and employee contributions
§ 25B:78 Diversification rights
§ 25B:79 Section 403(b) annuity plans
§ 25B:80 Pension plans funded only by employee

contributions

VII. FUNDING REQUIREMENTS
§ 25B:81 Minimum funding standards—General
§ 25B:82 —Exempted plans
§ 25B:83 Funding standard account—Determining costs of

pension plans
§ 25B:84 —Charges and credits
§ 25B:85 —Accumulated funding deficiency and full funding

limitation
§ 25B:86 —Multiemployer plans
§ 25B:87 Actuarial assumptions and funding methods
§ 25B:88 Special funding rules
§ 25B:89 Retroactive plan amendments
§ 25B:90 Waiver of funding requirements
§ 25B:91 Extension of amortization period
§ 25B:92 Benefits not to be increased during waiver or

extension period
§ 25B:93 Security for waivers and extension of amortization

period
§ 25B:94 Alternative minimum funding standards
§ 25B:95 Quarterly contribution and liquidity requirements
§ 25B:96 Excise tax for failure to meet funding standards
§ 25B:97 Penalty for substantial overstatement of pension

liabilities
§ 25B:98 Minimum funding requirements applied to

restored plan—Introduction
§ 25B:99 Application of minimum funding requirement to

restored plans
§ 25B:100 Restoration payment schedule
§ 25B:101 Deferral of minimum scheduled annual payment

amount
§ 25B:102 Deficit reduction contribution for restored plans
§ 25B:103 Other rules regarding restored plans

VIII. MAXIMUM CONTRIBUTION AND BENEFIT
LIMITATIONS

§ 25B:104 Maximum contribution and benefit
limitations—General

TABLE OF CONTENTS

xvK 2025 Thomson Reuters, 6/2025



§ 25B:105 Limitations on benefits paid under defined
benefit plans

§ 25B:106 —Adjustment of benefit limitations for early or
late retirement

§ 25B:107 —Qualified cost-of-living arrangements
§ 25B:108 Limitations for defined contribution plans
§ 25B:109 —Special rules for certain ESOPs
§ 25B:110 —Medical benefits treated as contributions to

defined contribution plans
§ 25B:110.50 —Student loan payments treated as elective deferrals

for matching contributions
§ 25B:110.70 —pension-linked emergency savings accounts
§ 25B:111 Limitation on deduction where same employee covered

by defined benefit and defined contribution plans
§ 25B:112 Maximum limitations increased for cost-of-

living adjustments
§ 25B:113 Annuity contracts for employees of exempt

organizations (Section 403(b) Plans)
§ 25B:114 Plan aggregation
§ 25B:115 Violation of limitations
§ 25B:116 Catch-up contributions

IX. PAYMENT OF BENEFITS
§ 25B:117 Payment of benefits—General

A. TIME FOR BENEFIT PAYMENT

§ 25B:118 Time by which benefits must begin
§ 25B:119 Time by which benefits must be completely paid

B. FORM OF BENEFITS

§ 25B:120 Form of benefits—Joint and survivor annuity and
preretirement survivor annuity

§ 25B:121 Election to waive survivor annuity requirements
§ 25B:122 Assignment and alienation of funds by

employees—Spendthrift provisions
§ 25B:123 —Qualified domestic relations orders
§ 25B:124 Restrictions on cash-outs of annuity benefits
§ 25B:125 Present Value of Benefits and Bifurcated Benefits

C. SPECIAL RULES

§ 25B:126 Merger or consolidation of plans and transfer of
plan assets

§ 25B:127 Cash or put distributions to participants in stock
bonus plans

LAW OF FEDERAL INCOME TAXATION

xvi



§ 25B:128 Rollover distributions
§ 25B:129 Governmental plans participating in group trusts

X. TOP-HEAVY PLANS
§ 25B:130 Top-heavy plans—General
§ 25B:131 —Defined
§ 25B:132 Key employee defined
§ 25B:133 Minimum vesting schedules for top-heavy plans
§ 25B:134 Minimum benefit requirements for nonkey

employees

XI. CONTROLLED GROUPS
§ 25B:135 Controlled groups—General
§ 25B:136 Controlled groups of corporations
§ 25B:137 Controlled groups of trades or businesses
§ 25B:138 Affiliated service groups
§ 25B:139 Leased employees
§ 25B:140 —Safe harbor plans
§ 25B:141 Separate lines of business

XII. SIMPLIFIED EMPLOYEE PENSION PLANS
(SEPS)

§ 25B:142 Simplified employee pension plans (SEPs)—
General

§ 25B:143 —Qualification requirements
§ 25B:144 —Salary reduction arrangements
§ 25B:145 —Contributions
§ 25B:146 —Top-heavy provisions
§ 25B:147 —Required reports
§ 25B:148 SIMPLE plans

XIII. EMPLOYEE STOCK OWNERSHIP PLANS
(ESOPS)

§ 25B:149 Employee stock ownership plans—General
§ 25B:150 Conversion into ESOP
§ 25B:151 Excise taxes imposed on ESOPs
§ 25B:152 Employer securities
§ 25B:153 Diversification of ESOP investments
§ 25B:154 Valuation of employer securities
§ 25B:155 Deduction for dividends paid on employer

securities
§ 25B:156 Tax-free sale of employer securities to ESOP
§ 25B:157 Exclusion of certain employer contributions and

forfeitures

TABLE OF CONTENTS

xviiK 2025 Thomson Reuters, 6/2025



§ 25B:158 Fiduciary responsibilities
§ 25B:159 Distributions of employer securities and other

assets

XIV. MULTIEMPLOYER PLANS
§ 25B:160 Definition of multiemployer plans
§ 25B:161 Funding rules for multiemployer plans
§ 25B:162 Critical, critical and declining, and endangered status
§ 25B:163 Plans in critical status
§ 25B:164 Requirements for plans in critical status
§ 25B:165 Plans in critical and declining status
§ 25B:166 Plans in endangered status
§ 25B:167 Operational rules applicable during adoption and

improvement periods
§ 25B:168 Insolvent plans
§ 25B:169 Prior law for financially distressed plans: Reorganization

status
§ 25B:170 Withdrawal from multiemployer plans

XV. SPECIAL RULES
§ 25B:171 United States citizens employed by foreign

affiliates of American employer
§ 25B:172 United States citizens employed by domestic

subsidiary with foreign operations
§ 25B:173 Collectively bargained plans
§ 25B:174 Multiple employer plans
§ 25B:175 Service for predecessor employer
§ 25B:176 Retirement plans for self-employed individuals
§ 25B:177 Governmental and plans of other tax exempt

entities
§ 25B:177.50 Nonqualified deferred compensation from certain tax-

indifferent parties
§ 25B:178 Puerto Rican plans
§ 25B:179 Church plans
§ 25B:179.50 Cooperative and small employer charity (CSEC)

plans
§ 25B:180 Plan assets excluded from participant’s

bankruptcy estate
§ 25B:180.30 Group Trusts
§ 25B:180.50 Special rules relating to veterans’ re-employment rights

XVI. NONQUALIFIED DEFERRED
COMPENSATION PLANS

§ 25B:181 Nonqualified deferred compensation plans

LAW OF FEDERAL INCOME TAXATION

xviii



XVII. FUNDING REQUIREMENTS AFTER THE
PENSION PROTECTION ACT OF 2006

A. INTRODUCTION
§ 25B:182 Overview

B. FUNDING RULES

1. Single-Employer Defined Benefit Plans
§ 25B:183 In general
§ 25B:184 Funding standard carryover balance and

prefunding balance
§ 25B:185 Calculation of minimum required contribution
§ 25B:186 Target normal cost
§ 25B:187 Funding target and shortfall amortization charges
§ 25B:188 Waiver amortization charges
§ 25B:189 Actuarial assumptions and methods
§ 25B:190 —Interest rates
§ 25B:191 Valuation of plan assets
§ 25B:192 Determination of at-risk status
§ 25B:193 Special rules for at-risk plans
§ 25B:194 Funding-based benefit limitations in general
§ 25B:195 Limitations on plant shutdown and other

unpredictable contingent event benefits
§ 25B:196 Limitations on plan amendments increasing

benefit liabilities
§ 25B:197 Limitations on accelerated benefit distributions
§ 25B:198 Limitations on benefit accruals

2. MultiEmployer Defined Benefit Plans
§ 25B:199 Amortization periods [Deleted]
§ 25B:200 Interest rate applicable to funding waivers and

extension of amortization periods [Deleted]
§ 25B:201 Controlled group liability [Deleted]
§ 25B:201.50 Critical and endangered status [Deleted]
§ 25B:202 Critical and endangered status [Deleted]
§ 25B:203 Requirements for plans in endangered status [Deleted]
§ 25B:204 Determination of critical status [Deleted]
§ 25B:205 Requirements for plans in critical status [Deleted]

CHAPTER 25B-1. EMPLOYEE BENEFIT
PLANS—PROCEDURE AND
ADMINISTRATION

I. INTRODUCTION
§ 25B-1:1 Administration of employee benefit plans, in

general

TABLE OF CONTENTS

xixK 2025 Thomson Reuters, 6/2025



II. DETERMINATION LETTERS: SERVICE
APPROVAL OF PLAN QUALIFICATION

§ 25B-1:2 Determination Letters—Overview
§ 25B-1:3 Establishing and maintaining a plan
§ 25B-1:4 Applying for a determination letter or opinion

letter
§ 25B-1:5 Scope of, and reliance on, determination or

opinion letter
§ 25B-1:6 Plan amendments; interim and discretionary
§ 25B-1:7 Six-year remedial amendment cycle for qualified pre-

approved plans and Section 403(b) pre-approved plans
(including the cumulative list)

§ 25B-1:8 Determination letters for individually designed
plans after 2016 (including the required
amendments list)

§ 25B-1:9 Determination letters for individually designed
plans before 2017 (five-year remedial
amendment cycle)

§ 25B-1:10 Opinion letters and determination letters for Section
403(b) plans

§ 25B-1:11 Opinion letters for IRAs
§ 25B-1:12 Extension of Amendment Deadlines and Retroactive Plan

Amendment
§ 25B-1:13 Revocation of qualified status
§ 25B-1:14 Appeal of unfavorable determinations
§ 25B-1:15 Encouraging self-correction: Employee Plans

Compliance Resolution System (EPCRS)
§ 25B-1:16 EPCRS Self Correction Program (SCP)
§ 25B-1:17 EPCRS Voluntary Correction Program with

Service approval (VCP)
§ 25B-1:18 EPCRS Audit Closing Agreement Program (Audit

CAP)

III. REPORTING TO THE DOL AND THE IRS
§ 25B-1:19 Plan reporting in general
§ 25B-1:20 Annual return: Form 5500
§ 25B-1:21 Form 5500 components: schedules and reports
§ 25B-1:22 Annual registration of separated participants with

vested benefits: Form 8955-SA
§ 25B-1:23 Change in plan’s status: plan termination or

merger: Form 5310-A
§ 25B-1:24 IRAs, SEPs and SIMPLEs: Form 5498
§ 25B-1:25 Excise tax return: Form 5330
§ 25B-1:26 Foreign financial accounts: FBAR and Form 8938
§ 25B-1:27 Delinquent Filer Voluntary Compliance Program

LAW OF FEDERAL INCOME TAXATION

xx



IV. PBGC REPORTING REQUIREMENTS
§ 25B-1:28 Premium payments to the PBGC (defined benefit

plans)
§ 25B-1:29 PBGC reportable events
§ 25B-1:30 PBGC requirements for plan termination
§ 25B-1:31 Annual funding notices
§ 25B-1:32 Penalty for failure to comply with PBGC

reporting and payment requirements

V. DISCLOSURE TO PLAN PARTICIPANTS AND
OTHER INTERESTED PARTIES

§ 25B-1:33 Reporting and disclosure to plan participants
§ 25B-1:34 Electronic provision of notices and elections
§ 25B-1:35 Summary plan description
§ 25B-1:36 Notice of plan amendment: summary of material

modifications
§ 25B-1:37 Summary annual report
§ 25B-1:38 Notice of application for determination letter
§ 25B-1:39 Notice that lump sum distribution is eligible for

rollover: Section 402(f) notices
§ 25B-1:40 Benefit statements
§ 25B-1:41 Notices related to survivor annuities
§ 25B-1:42 Annual funding notices (defined benefit plans)
§ 25B-1:43 Notice of failure to meet minimum funding

standards (failure to make required contribution
to a defined benefit plan)

§ 25B-1:44 Notice of request for waiver of minimum funding
requirements

§ 25B-1:45 Reduction of future benefit accrual
§ 25B-1:46 Notice on termination of employment
§ 25B-1:47 Notice of suspension of benefits
§ 25B-1:48 Actuarial, financial and withdrawal liabilities of

multiemployer plans
§ 25B-1:49 Additional disclosures required of multiemployer

plans
§ 25B-1:50 Notice of automatic enrollment and safe harbor

plan notices (individual account plans)
§ 25B-1:51 Notice of qualified default investment

alternatives; QDIAs (individual account plans)
§ 25B-1:52 Notice of blackout periods (individual account

plans)
§ 25B-1:53 Notice of right to divest employer securities
§ 25B-1:54 Notice of fees; fees paid to service providers must

be disclosed to plan
§ 25B-1:55 Notice of fees; disclosure to participants of fees and

investment performance

TABLE OF CONTENTS

xxiK 2025 Thomson Reuters, 6/2025



§ 25B-1:56 Notice of fees; investment advice disclosure to
participants

§ 25B-1:57 Notice for SIMPLE IRA plans
§ 25B-1:58 Notice of transfer of excess plan assets to retiree

health or life insurance benefits
§ 25B-1:59 Notice of plan termination
§ 25B-1:60 Form 1099-R for reporting distributions and

corrective distributions

VI. FIDUCIARY DUTIES AND PROHIBITED
TRANSACTIONS

§ 25B-1:61 Fiduciaries generally
§ 25B-1:62 Functional fiduciaries
§ 25B-1:63 Fiduciary responsibilities—Exclusive benefit of

participants (duty of loyalty)
§ 25B-1:64 —Duty of prudence
§ 25B-1:65 —Duty of diversification
§ 25B-1:66 —Duty to act in accordance with plan documents
§ 25B-1:67 Prohibited transactions and party in interest

transactions
§ 25B-1:68 Prohibited transactions: Disqualified Persons and

Parties in Interest
§ 25B-1:69 Statutory exemptions
§ 25B-1:70 Class exemptions (administrative exemptions) and

individual exemptions
§ 25B-1:71 Voluntary Fiduciary Correction Program
§ 25B-1:72 Abandoned plans and missing participants
§ 25B-1:73 ERISA remedies for fiduciary breaches and

prohibited transactions
§ 25B-1:74 Excise tax on prohibited transactions (Code

Section 4975)

CHAPTER 25B-2. DISTRIBUTIONS FROM
EMPLOYEE BENEFIT PLANS

I. INTRODUCTION
§ 25B-2:1 Overview
§ 25B-2:2 Legislative History

II. TIMING OF DISTRIBUTIONS AND REQUIRED
MINIMUM DISTRIBUTIONS

§ 25B-2:3 Time by Which Benefit Payments May Begin;
Distributable Events

§ 25B-2:4 Distributable Events

LAW OF FEDERAL INCOME TAXATION

xxii



§ 25B-2:5 Normal Retirement Age
§ 25B-2:6 Time by Which Benefits Must be Completely Paid;

Required Beginning Date
§ 25B-2:7 Required Minimum Distributions
§ 25B-2:8 Defined Contribution Plans: Amount and

Distribution Period of Required Minimum
Distributions

§ 25B-2:9 Defined Benefit Plans and Annuities: Amount and
Distribution Period of Required Minimum
Distributions

§ 25B-2:10 Effect of Rollover or Transfer on Distribution
Amount

§ 25B-2:11 Minimum Distribution Incidental Benefits
(MDIBs)

§ 25B-2:12 Longevity Annuity Contracts

III. FORM AND AMOUNT
§ 25B-2:13 Amount Distributable; Accrued Benefit
§ 25B-2:14 Distribution Options
§ 25B-2:15 Qualified Joint and Survivor Annuities
§ 25B-2:16 Qualified Preretirement Survivor Annuity
§ 25B-2:17 Election of Early Survivor Annuity
§ 25B-2:18 Bifurcated Benefits (Partial Annuities)
§ 25B-2:19 Participant Consent to Receive Accrued Benefit
§ 25B-2:20 Separation Prior to Early Retirement Age
§ 25B-2:21 Employment and Reemployment After Normal

Retirement Age
§ 25B-2:22 Involuntary Cash-Out of Annuity Benefits of

$5,000 or Less
§ 25B-2:23 Assignment and Alienation of Funds by

Employees—Spendthrift Provisions
§ 25B-2:24 —Qualified Domestic Relations Orders (QDROs)
§ 25B-2:25 Merger or Consolidation of Plans and Transfer of

Plan Assets
§ 25B-2:26 Cash or Put Distributions to Participants in Stock

Bonus Plans
§ 25B-2:27 Overpayment of Benefits

IV. TAXATION OF DISTRIBUTIONS
§ 25B-2:28 Taxation of Distributions Received as Periodic

Payments
§ 25B-2:29 Investment in the Contract
§ 25B-2:30 —Annuities with Starting Dates After July 1,

1986, and Before November 19, 1996
§ 25B-2:31 Distributions and Transfers of Annuities

TABLE OF CONTENTS

xxiiiK 2025 Thomson Reuters, 6/2025



§ 25B-2:32 Taxation of Distributions Received as Nonperiodic
Distributions (Including Lump-Sum
Distributions to Individuals Born After on or
after January 1, 1936)

§ 25B-2:33 Lump-Sum Distributions to Individuals Born
before January 2, 1936

§ 25B-2:34 Tax-deferred annuity plans (Section 403(b) plans)
§ 25B-2:35 Distributions of Employer Securities
§ 25B-2:36 —Amount of Net Unrealized Appreciation;

Allocation to Employee Contributions
§ 25B-2:37 Withholding

V. IN-SERVICE DISTRIBUTIONS AND LOANS
§ 25B-2:38 In-Service Distributions
§ 25B-2:39 Hardship Withdrawals from Defined Contribution

Plans
§ 25B-2:40 Loans from Qualified Plans
§ 25B-2:41 —Excise Tax on Prohibited Loans to Disqualified

Persons
§ 25B-2:42 —Loan Offset
§ 25B-2:43 Phased Retirement
§ 25B-2:44 Correction of Excess Deferrals
§ 25B-2:45 Correction of Excess Contributions
§ 25B-2:46 Distributions by Reason of Participant Election

Out of Automatic Enrollment
§ 25B-2:47 Distribution of Lifetime Income Options if Plan

Investment Option Discontinued (Portability)
§ 25B-2:48 In-Service Distributions by 403(b) Plans

VI. ROLLOVERS
§ 25B-2:49 Rollovers
§ 25B-2:50 60-Day Rollover Deadline
§ 25B-2:51 Rollover of Plan Loan Offset
§ 25B-2:52 Rollover of Property
§ 25B-2:53 Rollover by Beneficiary
§ 25B-2:54 Rollover from Designated Roth IRA

VII. EARLY WITHDRAWAL AND ADDITIONAL
TAXES AND PENALTIES

§ 25B-2:55 Additional 10% Tax on Early Distributions
§ 25B-2:56 Exception for Substantially Equal Periodic

Payments
§ 25B-2:57 Exception for Separation from Service after Age

55 (Early Retirement)
§ 25B-2:58 Exception for Medical Expenses

LAW OF FEDERAL INCOME TAXATION

xxiv



§ 25B-2:59 Exception for Birth and Adoption Expenses
§ 25B-2:60 Exception for Distributions to Alternate Payees

Pursuant to QDROs
§ 25B-2:61 Exception for Disability
§ 25B-2:62 Exception for Qualified Reservist Distributions
§ 25B-2:63 Exception for Disaster-Related Distributions
§ 25B-2:64 Exception for Personal Emergency Expenses and

Withdrawals from Pension-Linked Emergency
Savings Accounts

§ 25B-2:65 Exception for Distributions to Domestic Abuse
Victims

§ 25B-2:66 Exception for Distributions to Individuals with a
Terminal Illness

§ 25B-2:67 Exception for Long-Term Care Contracts
Purchased with Retirement Plan Distributions

§ 25B-2:68 Exception for Distributions to Public Safety
Employees and Private Sector Firefighters

§ 25B-2:69 Exception for Withdrawals from Automatic
Contribution Arrangements

§ 25B-2:70 Exception for Certain Refunds
§ 25B-2:71 Exceptions Applicable to Distributions from IRAs

but not from Qualified Plans
§ 25B-2:72 Excess benefits to 5% owners
§ 25B-2:73 50% Excise Tax for Failure to Take Minimum

Distributions

VIII. MISCELLANEOUS DISTRIBUTION RULES
§ 25B-2:74 Provision of life insurance
§ 25B-2:75 Provision of Accident, Health or Disability

Benefits
§ 25B-2:76 Deadlines Postponed for Service in a Combat

Zone, Natural Disaster, or Terrorist Action
§ 25B-2:77 Plan Termination
§ 25B-2:78 —Reversion of Plan Assets to Employer
§ 25B-2:79 Nonqualified Plans
§ 25B-2:80 Disqualified Plans
§ 25B-2:81 Nonqualified Annuities
§ 25B-2:82 International Issues

CHAPTER 25C. INDIVIDUAL RETIREMENT
ARRANGEMENTS (IRAS)

I. INTRODUCTION
§ 25C:1 Overview
§ 25C:2 Legislative history

TABLE OF CONTENTS

xxvK 2025 Thomson Reuters, 6/2025



II. TRADITIONAL IRAS
§ 25C:3 Required provisions for traditional IRA governing

document; forms
§ 25C:4 —Individual retirement annuities
§ 25C:5 —Group IRAs (established by employer, union or

other employee association)
§ 25C:6 —Deemed IRAs (IRAs established under employee

plans)
§ 25C:7 Contributions
§ 25C:8 —Limits on deduction of contributions for active

participants in employer plans
§ 25C:9 —Nondeductible contributions to traditional IRAs
§ 25C:10 —Excess contributions
§ 25C:11 —Contributions by persons other than the IRA

owner
§ 25C:12 —Maintenance fees and commissions
§ 25C:13 Distributions
§ 25C:14 —Distributions before age 59 1/2 and 10% tax on

premature distributions
§ 25C:15 —Required minimum distributions
§ 25C:16 —Required minimum distribution rules for

beneficiaries (inherited IRAs)
§ 25C:17 —Types of beneficiaries: eligible designated

beneficiaries, eligible beneficiaries and non-eligible
designated beneficiaries

§ 25C:18 —Required minimum distribution requirements for
annuities

§ 25C:19 —Distributions incident to divorce
§ 25C:20 Prohibited transactions and transactions treated as

distributions
§ 25C:21 —Exception from distributions rules for qualified

charitable distributions
§ 25C:22 —Distributions and loans after a disaster
§ 25C:23 —Qualified HSA funding distributions
§ 25C:24 Rollovers
§ 25C:25 —Rollovers by beneficiaries
§ 25C:26 Creditors and bankruptcy
§ 25C:27 Retirement savings credit for IRA contributions
§ 25C:28 Community property law considerations
§ 25C:29 IRAs and charitable giving

III. ROTH IRAS
§ 25C:30 Roth IRAs generally
§ 25C:31 Contributions to Roth IRAs
§ 25C:32 Qualified rollover contributions (conversions)

LAW OF FEDERAL INCOME TAXATION

xxvi



§ 25C:33 Recharacterized contributions
§ 25C:34 Distributions
§ 25C:35 Forms, reporting and disclosure
§ 25C:36 Gifting Roth IRAs

IV. SIMPLES AND SEPS
§ 25C:37 SIMPLE plans
§ 25C:38 —Contributions to and distributions from SIMPLEs
§ 25C:39 Simplified employee pensions (SEPs)

V. RULINGS, REPORTING, AND WITHHOLDING
§ 25C:40 Rulings and determination letters
§ 25C:41 Reporting and disclosure by IRA owners
§ 25C:42 Reports by trustees: annual reports to Service
§ 25C:43 Reports by trustees: annual report to owners of fair

market value and contributions
§ 25C:44 Reports by trustees: reporting distributions
§ 25C:45 Reports by trustees: reporting required minimum

distributions
§ 25C:46 Reports by trustees: disclosure statements
§ 25C:47 Withholding

CHAPTER 25D. TRAVEL AND
ENTERTAINMENT EXPENSES

I. INTRODUCTION
§ 25D:1 Overview
§ 25D:2 Legislative history

II. TRAVEL EXPENSES
§ 25D:3 Travel expenses, in general
§ 25D:4 Types of travel expenses
§ 25D:5 While away from home: the overnight rule
§ 25D:6 While away from home: tax home
§ 25D:7 —Principal place of business
§ 25D:8 —Residence and principal place of abode
§ 25D:9 —Temporary v. indefinite work
§ 25D:10 —No tax home
§ 25D:11 —Elected officials
§ 25D:12 —Military personnel
§ 25D:13 —Proposed safe harbor for certain local lodging
§ 25D:14 Pursuit of trade or business
§ 25D:15 Reasonable and necessary requirement

TABLE OF CONTENTS

xxviiK 2025 Thomson Reuters, 6/2025



§ 25D:16 Personal expenditures distinguished
§ 25D:17 Expenses of spouse or other family members
§ 25D:18 Allocation between business and personal expenses
§ 25D:19 Conventions within the United States
§ 25D:20 Foreign travel
§ 25D:21 Foreign conventions
§ 25D:22 Local travel expenses

III. MEAL AND ENTERTAINMENT EXPENSES
§ 25D:23 Limits on the deduction of meal and entertainment

expenses, in general
§ 25D:24 Meals and entertainment defined
§ 25D:25 Ordinary and necessary requirement for meal and

entertainment expenses
§ 25D:26 Former “directly related” requirement for entertainment

expenses
§ 25D:27 Former “associated with” requirement for entertainment

expenses
§ 25D:28 Former “associated with” requirement—Expenses of

spouses and other family members
§ 25D:29 Deductions for entertainment facilities
§ 25D:30 Limits on deductions for club dues
§ 25D:31 Exceptions to disallowance of deductions for entertainment

expenses and entertainment facilities
§ 25D:32 Amounts attributable to taxpayer: the Sutter rule
§ 25D:33 Business gifts
§ 25D:34 —Employee achievement awards

IV. LIMITS ON DEDUCTION AMOUNT;
REIMBURSEMENT; SUBSTANTIATION

§ 25D:35 50% reduction of meal expense deduction
§ 25D:36 50% reduction of meal and entertainment expense

deduction—Entertainment tickets and skyboxes
§ 25D:37 2% floor on unreimbursed employee business

expenses
§ 25D:38 3% ceiling on itemized deductions: the Pease

limitation
§ 25D:39 Reimbursement arrangements; accountable v.

nonaccountable plans
§ 25D:40 Reimbursement: reporting, withholding and

recordkeeping requirements
§ 25D:41 Additional provisions applicable to meals: lavish or

extravagant and presence of the taxpayer
§ 25D:42 Substantiation requirements, in general
§ 25D:43 —Adequate records

LAW OF FEDERAL INCOME TAXATION

xxviii



§ 25D:44 —Per diems
§ 25D:45 —Statistical sampling
§ 25D:46 —Standard meal and snack rates for family day

care providers
§ 25D:47 —Federal employees
§ 25D:48 Expenses for use of vehicles
§ 25D:49 Relief from substantiation requirements

TABLE OF CONTENTS

xxixK 2025 Thomson Reuters, 6/2025



Table of Contents
CHAPTER 30. BAD DEBT DEDUCTIONS

I. INTRODUCTION
§ 30:1 Overview
§ 30:2 Historical developments
§ 30:3 Statutory scheme
§ 30:4 Burden of proof

II. BONA FIDE DEBT REQUIREMENT
§ 30:5 General principles of the bona fide debt requirement
§ 30:6 Unenforceable moral obligations
§ 30:7 Uncollectible usurious obligations and gambling

obligations
§ 30:8 Obligations arising from rescissions
§ 30:9 Obligations owed by fiduciaries
§ 30:10 Obligations to share profits
§ 30:11 Action creating rights to recover contributions and

subrogation rights
§ 30:12 Repayment obligations arising from embezzlements
§ 30:13 Contracts with partial refund rights
§ 30:14 Contracts for the purchase and sale of property
§ 30:15 Obligations arising from bailments
§ 30:16 Loan agreements; debt v. equity; family members
§ 30:17 Multiple-party transactions
§ 30:18 Reasonable expectation of repayment requirement
§ 30:19 Obligations subject to conditions precedent

III. COMPUTATION OF DEDUCTIBLE AMOUNT
§ 30:20 Deductible amount
§ 30:21 Business and nonbusiness bad debts distinguished
§ 30:22 Bad debts from guaranteed obligation payments
§ 30:23 Business bad debt reserves
§ 30:24 Basis limitation
§ 30:25 Basis of transferees
§ 30:26 Debts involving unreported income items
§ 30:27 Uncollectible alimony and child support
§ 30:28 Notes or accounts receivable
§ 30:29 Debts payable from estates

vK 2025 Thomson Reuters, 6/2025



§ 30:30 Debts evidenced by bonds
§ 30:31 Election for uncollectible bank deposits
§ 30:32 Debts owed by political parties
§ 30:33 Sales of mortgaged or pledged property
§ 30:34 Recoveries of bad debts

IV. BUSINESS V. NONBUSINESS BAD DEBTS
§ 30:35 Limitations applicable to nonbusiness bad debts
§ 30:36 Nonbusiness debt defined
§ 30:37 Business nexus requirement for business bad debts
§ 30:38 Dominant motive standard
§ 30:39 Loans to support investment activities
§ 30:40 Business loans related to promotional activities
§ 30:41 Effect of corporate ownership
§ 30:42 Loans involving partnerships and joint ventures
§ 30:43 Loans related to lending businesses
§ 30:44 Loans to advance or preserve employment
§ 30:45 Loans to preserve business reputation and goodwill
§ 30:46 Loans made by professionals to clients
§ 30:47 Loans made to customers, suppliers, and landlords
§ 30:48 Accounts receivable related to business transfers

V. LOSSES OF GUARANTORS, ENDORSERS, AND
INDEMNITORS

§ 30:49 Generally applicable principles to losses of
guarantors, endorsers, and indemnitors

§ 30:50 Business or profit requirement
§ 30:51 Taxpayers qualifying as guarantors, endorsers, and

indemnitors
§ 30:52 Qualifying business nexus
§ 30:53 Payment of principal or interest
§ 30:54 Nonbusiness bad debts
§ 30:55 Guarantees of obligations issued by corporations
§ 30:56 Voluntary payments
§ 30:57 Reasonable consideration requirement
§ 30:58 Subrogation rights and subsequent recoveries

VI. EVIDENCE OF WORTHLESSNESS
§ 30:59 Generally applicable principles of evidence of

worthlessness
§ 30:60 Objective evidence requirement
§ 30:61 Presumption regarding regulated corporations
§ 30:62 Insolvency and unsecured debts
§ 30:63 Secured debts

LAW OF FEDERAL INCOME TAXATION

vi



§ 30:64 Reduced value of collateral
§ 30:65 Debts secured by insurance policies
§ 30:66 Guaranteed debts
§ 30:67 Identifiable event requirement
§ 30:68 Collection effort requirement
§ 30:69 Ascertainment that debtor is judgment-proof
§ 30:70 Effect of litigation on determination of worthlessness
§ 30:71 Effect of continued collection efforts
§ 30:72 Compromise or forgiveness of debt
§ 30:73 Effect of extending additional credit
§ 30:74 Effects of other subsequent events

VII. PARTIAL WORTHLESSNESS
§ 30:75 Election to deduct partially worthless business bad

debts
§ 30:76 Charge-off requirement
§ 30:77 Debt modifications
§ 30:78 Discretionary power of the Commissioner

VIII. RESERVE FOR LOSSES ON LOANS OF
BANKS

§ 30:79 Bad debt reserves for qualifying banks
§ 30:80 Elective methods for claiming bad debts
§ 30:81 Manner of electing deduction method
§ 30:82 Additions to reserves
§ 30:83 Determination of initial balance
§ 30:84 “Loan” and “eligible loan” defined
§ 30:85 Additional terms defined
§ 30:86 Adjustments to reserves
§ 30:87 Reorganizations and asset acquisitions
§ 30:88 Large banks
§ 30:89 Ratable inclusion adjustments
§ 30:90 Elective cut-off method
§ 30:91 Suspension of recapture rules for financially troubled

banks
§ 30:92 Making and revoking elections
§ 30:93 Distributions to thrift shareholders

CHAPTER 31. DEDUCTION OF
CHARITABLE CONTRIBUTIONS

I. INTRODUCTION
§ 31:1 Overview

TABLE OF CONTENTS

viiK 2025 Thomson Reuters, 6/2025



§ 31:2 Legislative history

II. ASPECTS OF DEDUCTIBLE CONTRIBUTIONS

A. REQUIREMENTS FOR DEDUCTIBLE
CONTRIBUTIONS

§ 31:3 General requirements for contribution or gift
§ 31:4 Contribution must be money or property
§ 31:5 —Benefit received in return (quid pro quo)
§ 31:6 —Contributions subject to conditions
§ 31:7 —Contributed services
§ 31:8 —Out-of-pocket expenses incurred in connection with

services
§ 31:9 —Unreimbursed travel expenses as contribution
§ 31:10 —Child care
§ 31:11 —Payments on behalf of students as members of

taxpayer’s household
§ 31:12 Qualified donees
§ 31:13 —Governmental organizations
§ 31:14 —Corporations, trusts, community chests, funds or

foundations
§ 31:15 —Organizations created or organized within the

United States
§ 31:16 —Veterans’ and fraternal organizations
§ 31:17 —Nonprofit cemeteries
§ 31:18 —Organizations that are not qualified donees

B. SPECIFIC PAYMENTS AS CONTRIBUTIONS

§ 31:19 Contributions to individuals or small class of
individuals not deductible

§ 31:20 Tuition
§ 31:21 Bargain sales to charities
§ 31:22 —Property subject to debt
§ 31:23 —Contributions of annuities
§ 31:24 Contributions for fund-raising activities
§ 31:25 Contributions of partial interests
§ 31:26 —Undivided portion of entire interest in property
§ 31:27 —Remainder interest in personal residence or farm
§ 31:28 Qualified conservation contributions (including

conservation easements)
§ 31:29 —Qualified real property interest
§ 31:30 —Qualified organization
§ 31:31 —Designated conservation purposes
§ 31:32 —Gift exclusively for conservation purposes
§ 31:33 —Gifts in trust

LAW OF FEDERAL INCOME TAXATION

viii



§ 31:34 Future interests in tangible personal property
§ 31:35 Contribution or business expense
§ 31:36 Split-dollar life insurance, annuity, and endowment

contracts
§ 31:37 State and local tax credits
§ 31:38 Nondeductible contributions
§ 31:39 Expenses paid by certain whaling captains

III. DEDUCTION AMOUNT AND VALUATION OF
CONTRIBUTIONS

A. FAIR MARKET VALUE
§ 31:40 Amount of deduction equals fair market value
§ 31:41 Establishing fair market value: cost or selling price of

contributed property
§ 31:42 Establishing fair market value: sales of comparable

properties
§ 31:43 Establishing fair market value: replacement cost and

expert opinions
§ 31:44 Establishing fair market value: appraisals
§ 31:45 Problems in Determining Fair Market Value
§ 31:46 Valuation of stocks and bonds
§ 31:47 —Unavailable prices or closely held corporations
§ 31:48 Valuation of real estate
§ 31:49 Valuation of qualified conservation contributions
§ 31:50 Valuation of inventory
§ 31:51 Valuation of an interest in business
§ 31:52 Valuation of art
§ 31:53 Jewelry and gems
§ 31:54 Hobby collections
§ 31:55 Household goods and used clothing
§ 31:56 Cars, boats and aircraft
§ 31:57 Life insurance policies
§ 31:58 Installment obligations

B. REDUCTION OF DEDUCTION AMOUNT

§ 31:59 Contributions of appreciated property, in general
§ 31:60 Contributions of appreciated ordinary income

property
§ 31:61 Contributions of appreciated tangible personal

property
§ 31:62 Contributions of certain intellectual property
§ 31:63 Contributions of taxidermy property
§ 31:64 Contributions to private foundations
§ 31:65 Contributions of certain capital gain property

TABLE OF CONTENTS

ixK 2025 Thomson Reuters, 6/2025



§ 31:66 Gain recognition required on donated property:
recapture of deduction on certain dispositions of
exempt-use property

§ 31:67 Gain recognition required on donated property:
anticipatory assignment of income

C. PERCENTAGE LIMITATIONS
§ 31:68 Limitations on deduction, generally
§ 31:69 Limitation on itemized deductions
§ 31:70 Percentage limitations on amounts deductible by

individuals
§ 31:71 Contributions “to” or “for the use of” an organization
§ 31:72 50% Limit organizations: public charities
§ 31:73 —Private foundations treated as public charities
§ 31:74 20% and 30% Limit organizations: semi-public

charities and private foundations
§ 31:75 Effect of the type of contributed property on

applicable percentage limitation

IV. CARRYOVER OF EXCESS DEDUCTION
§ 31:76 Amount of carryover
§ 31:77 Net operating loss carryovers
§ 31:78 Change from joint to separate returns and vice versa
§ 31:79 Substantiation requirements for carryover deduction

V. SUBSTANTIATION
§ 31:80 Required substantiation, generally
§ 31:81 Substantiation of contribution of money less than

$250
§ 31:82 Substantiation of contributions of money (or property)

of $250 or more (contemporaneous written
acknowledgment)

§ 31:83 Substantiation of contribution of property; deduction
claimed less than $250 (reliable written records)

§ 31:84 Substantiation of contribution of property; deduction
claimed $250-$500

§ 31:85 Substantiation of contribution of property; deduction
claimed $501-$5,000

§ 31:86 Substantiation of contribution of property; deduction
claimed $5,001-$500,000

§ 31:87 —Qualified appraisal
§ 31:88 —Qualified appraiser
§ 31:89 Substantiation of contribution of property; deduction

claimed $5,001-$500,000Appraisal summary
§ 31:90 Substantiation of contribution of property; deduction

claimed more than $500,000

LAW OF FEDERAL INCOME TAXATION

x



§ 31:91 Contribution of clothing and household items
§ 31:92 Contributions of used motor vehicles, boats and

airplanes
§ 31:93 Contribution of art
§ 31:94 Contribution of readily valued property
§ 31:95 Contribution of out-of-pocket expenses
§ 31:96 Contribution by payroll deduction
§ 31:97 Contribution of qualified conservation contribution
§ 31:98 Contribution to donor advised fund
§ 31:99 Reasonable cause for failure to substantiate

VI. CONTRIBUTIONS BY CORPORATIONS AND
PARTNERSHIPS

§ 31:100 Contributions by corporations
§ 31:101 Corporate contributions of inventory and other

property
§ 31:102 Comparison of contributions by C corporations and

S corporations
§ 31:103 Contributions by partnerships

CHAPTER 31A. ALIMONY AND DIVORCE

I. IN GENERAL

§ 31A:1 Overview
§ 31A:2 Historic development

II. ALIMONY AND SEPARATE MAINTENANCE

A. STATUTORY REQUIREMENTS

§ 31A:3 Overview of statutory requirements

1. Payment Must Be in Cash
§ 31A:4 Cash payments

2. Payment Must Be Received by Spouse
§ 31A:5 Payment received by spouse

a. Payments to Third Parties on Behalf of
Spouse

i. Insurance Premiums
§ 31A:6 Insurance premiums
§ 31A:7 Insurance policy as security

TABLE OF CONTENTS

xiK 2025 Thomson Reuters, 6/2025



§ 31A:8 Substitute payments

ii. Payment of Housing and Medical
Costs

§ 31A:9 Payments of housing costs
§ 31A:10 Payment of medical expenses

iii. Payments for Support of Other
Persons

§ 31A:11 Payments for support of other persons

3. Payment Must Be under a Divorce or
Separation Agreement

§ 31A:12 Voluntary payments

4. Qualifying Divorce and Separation Agreements

a. Payment “under” a Divorce or Separation
Agreement

§ 31A:13 Delay in time
§ 31A:14 Incorporation by reference of terms of prior decree
§ 31A:15 Written instrument “incident to” decree
§ 31A:16 Invalid divorce
§ 31A:17 Antenuptial agreements

i. Separation Agreements
§ 31A:18 Payments under written separation agreement

ii. Decrees of Support
§ 31A:19 Payments under decree for support

5. Agreement Must Not Designate Non-Alimony
Treatment

§ 31A:20 Election of nonalimony treatment

6. Payor and Payee Must Not Be Members of the
Same Household

§ 31A:21 Separate households

7. Payments Terminating after Death and
Substitute Payments

§ 31A:22 Payments terminating after death of payee spouse
§ 31A:23 Substitute payments after death of payor spouse

B. EXCESS FRONT-LOADING
§ 31A:24 Excess front-loading of alimony payments

LAW OF FEDERAL INCOME TAXATION

xii



§ 31A:25 —Postseparation years
§ 31A:26 —Recapture of excess alimony payments
§ 31A:27 —Exceptions to recapture of excess alimony

payments
§ 31A:28 —Recapture example
§ 31A:29 —Pre-1987 transitional rules

C. POSTDIVORCE CHANGES
§ 31A:30 Postdivorce changes in general
§ 31A:31 Remarriage
§ 31A:32 Bankruptcy
§ 31A:33 Members of same household after divorce
§ 31A:34 Predivorce returns
§ 31A:35 Retroactively modified decree
§ 31A:36 —Correction of error in original decree

D. ALIMONY AND SUPPORT TRUSTS
§ 31A:37 Alimony and support trusts in general
§ 31A:38 Alimony trusts: Section 682
§ 31A:39 Income tax consequences of alimony trusts
§ 31A:40 Estate tax consequences
§ 31A:41 Gift tax consequences
§ 31A:42 Support trusts

III. PROPERTY TRANSFERS

A. GENERALLY
§ 31A:43 Transfers of property generally
§ 31A:44 Transfers of property incident to divorce
§ 31A:45 Tax consequences of transfers of property under

Section 1041
§ 31A:46 Transfers of property to third parties
§ 31A:47 Retirement benefits
§ 31A:48 Transfers treated as gifts
§ 31A:49 Transfer of passive loss property
§ 31A:50 Transfer of annuity contracts and life insurance

policies
§ 31A:51 Transfer of property subject to liabilities in excess of

basis
§ 31A:52 Basis and holding period
§ 31A:53 Treatment of interest element in property

settlements
§ 31A:54 Recapture of investment tax credit
§ 31A:55 Installment obligations
§ 31A:56 Transfer of residence

TABLE OF CONTENTS

xiiiK 2025 Thomson Reuters, 6/2025



§ 31A:57 Community property
§ 31A:58 Annulments

B. CLOSELY-HELD BUSINESSES
§ 31A:59 Closely-held businesses generally
§ 31A:60 Section 1041
§ 31A:61 Temporary regulations
§ 31A:62 The Arnes cases
§ 31A:63 Intent of Reg. § 1.1041-1T, Q&A-9
§ 31A:64 —The Service’s interpretation
§ 31A:65 —Analysis of court interpretations
§ 31A:66 Other parts of Reg. § 1.1041-1T
§ 31A:67 Closely-held businesses: practice tips

IV. CHILD SUPPORT
§ 31A:68 Child support generally

A. FIXED PAYMENTS TREATMENT
§ 31A:69 Fixed payments requirement

B. CONTINGENT PAYMENTS
§ 31A:70 Overview
§ 31A:71 General rule
§ 31A:72 Contingencies related to child
§ 31A:73 Contingencies clearly associated with child

C. OTHER
§ 31A:74 Order of priority
§ 31A:75 Dependency exemption and other child care

provisions
§ 31A:76 Conflicting court orders regarding child support

V. LEGAL EXPENSES
§ 31A:77 Legal expenses generally

A. PAYOR
§ 31A:78 Section 212(1)
§ 31A:79 Section 212(2)
§ 31A:80 Section 212(3)

B. PAYEE
§ 31A:81 Legal expenses incurred by payee

LAW OF FEDERAL INCOME TAXATION

xiv



C. CAPITALIZED COSTS
§ 31A:82 Legal fees as capitalized costs by payor or payee

VI. INNOCENT SPOUSE RULE

A. GENERAL
§ 31A:83 Innocent spouse rule generally
§ 31A:84 Separate liability election
§ 31A:85 Situations where election not available
§ 31A:86 Equitable relief
§ 31A:87 Procedural rules and jurisdiction
§ 31A:88 Joint returns
§ 31A:89 Application of the innocent spouse rule
§ 31A:90 Substantial understatement of tax
§ 31A:91 Lack of knowledge
§ 31A:92 No inequity
§ 31A:93 Innocent spouse receives no significant benefit
§ 31A:94 Cases involving innocent spouse rule

B. MISCELLANEOUS
§ 31A:95 Imputed knowledge
§ 31A:96 Forged signature
§ 31A:97 No reduction of innocent spouse’s tax
§ 31A:98 Separate returns
§ 31A:99 Refunds under Section 6015(g)

VII. REPORTING REQUIREMENTS
§ 31A:100 Reporting requirements generally
§ 31A:101 Time to report
§ 31A:102 Tax returns and filing status
§ 31A:103 Tax liability
§ 31A:104 Reporting of election for nonalimony treatment
§ 31A:105 Taxpayer identification number
§ 31A:106 Record keeping and notice requirements under

Section 1041

CHAPTER 31B. MEDICAL EXPENSES AND
SAVINGS ACCOUNTS, MOVING EXPENSES,
AND OTHER ITEMIZED DEDUCTIONS OF
INDIVIDUALS

I. INTRODUCTION
§ 31B:1 Overview

TABLE OF CONTENTS

xvK 2025 Thomson Reuters, 6/2025



§ 31B:2 Legislative history

II. MEDICAL EXPENSES
§ 31B:3 Deduction of medical expenses—Generally
§ 31B:4 Expenses of spouses and dependents
§ 31B:5 Deceased taxpayers
§ 31B:6 Medical expenses defined
§ 31B:7 —Medicine and drugs
§ 31B:8 —Medical equipment
§ 31B:9 —Capital expenditures
§ 31B:10 —Permanent improvements to property
§ 31B:11 —Institutional care
§ 31B:12 —Retirement homes; long-term care
§ 31B:13 —Transportation
§ 31B:14 —Meals and lodging while away from home
§ 31B:15 —In-patient hospital expenses
§ 31B:16 —School tuition and expenses
§ 31B:17 —Blind and deaf persons
§ 31B:18 —Medical expenses distinguished from beneficial

personal expenses
§ 31B:19 —Cosmetic distinguished from reconstructive

surgery
§ 31B:20 —Household services
§ 31B:21 —Legal expenses
§ 31B:22 —Reproductive health
§ 31B:23 —Organ donation
§ 31B:24 —Substance abuse
§ 31B:25 Amounts deductible as business expenses
§ 31B:26 Substantiation
§ 31B:27 Year of payment; effect of reimbursement

III. MEDICAL INSURANCE
§ 31B:28 Medical insurance premiums—Generally
§ 31B:29 Medical insurance premiums paid for retired

employees
§ 31B:30 Long-term care premiums
§ 31B:31 Nondeductible insurance payments
§ 31B:32 Mandatory health insurance
§ 31B:33 —Minimum essential coverage
§ 31B:34 —Prior Law: the individual shared responsibility

payment

IV. TAX-FAVORED SAVING VEHICLES FOR
MEDICAL EXPENSES

§ 31B:35 Tax-favored saving for medical expenses—Generally

LAW OF FEDERAL INCOME TAXATION

xvi



§ 31B:36 Health Savings Accounts (HSAs)
§ 31B:37 —Eligible individuals
§ 31B:38 —High-deductible health plans
§ 31B:39 —Contributions to HSAs
§ 31B:40 —Distributions from HSAs
§ 31B:40.50 Small Employer Health Reimbursement Arrangements

(Small Employer HSAs) [Deleted]
§ 31B:41 Qualified small employer health reimbursement

arrangements (QSEHSAs)
§ 31B:42 Archer medical savings accounts (MSAs)
§ 31B:43 —High-deductible health plans
§ 31B:44 —High-deductible health plans [Deleted]
§ 31B:45 —Contributions to Archer MSAs
§ 31B:46 —Distributions from Archer MSAs

V. MOVING EXPENSES

§ 31B:47 Deduction of moving expenses—Generally
§ 31B:48 Persons in the Armed Forces
§ 31B:49 Moving expenses defined
§ 31B:50 Commencement of work at a new principal place of

work (not applicable to Armed Forces)
§ 31B:51 Minimum distance requirement (inapplicable to

members of the Armed Forces)
§ 31B:52 Minimum period of employment requirement

(inapplicable to members of the Armed Forces)
§ 31B:53 Foreign moves

VI. TAX-FAVORED SAVING INCENTIVES FOR
EDUCATION

§ 31B:54 Tax incentives for education
§ 31B:55 Section 529 qualified tuition programs
§ 31B:56 Interest on education loans
§ 31B:57 —Eligibility for the deduction
§ 31B:58 —Qualified education loans
§ 31B:59 —Qualified higher education expenses
§ 31B:60 —Interest treated as OID
§ 31B:61 Coverdell Education Savings Accounts-General
§ 31B:62 —Coverdell contribution limitations
§ 31B:63 —Coverdell distribution limitations and rollovers
§ 31B:64 —Coverdell rules regarding death and divorce,

prohibited transactions and estate and gift tax

TABLE OF CONTENTS

xviiK 2025 Thomson Reuters, 6/2025



CHAPTER 32. PERSONAL EXEMPTIONS
AND PERSONAL CREDITS

I. IN GENERAL
§ 32:1 Overview
§ 32:2 Legislative history

II. DEPENDENT DEFINED
§ 32:3 Dependent defined; relevance of exemption amount in

2018–2025
§ 32:4 Qualifying child
§ 32:5 —Relationship test
§ 32:6 —Residency test
§ 32:7 —Age or disability test
§ 32:8 —Support test
§ 32:9 —Tie-breaker rules (qualifying child of multiple

taxpayers)
§ 32:10 Qualifying relative
§ 32:11 —Relationship or member of household test
§ 32:12 —Gross income test
§ 32:13 —Support test
§ 32:14 —Support must be provided by the taxpayer
§ 32:15 —More than one-half of the support for the year
§ 32:16 —Year in which support received
§ 32:17 Support defined
§ 32:18 —Lodging as support
§ 32:19 —Education and scholarships as support
§ 32:20 —Allocation of support among household members
§ 32:21 —Burden of proof on support
§ 32:22 Divorced or separated parents

III. PERSONAL EXEMPTIONS (NOT AVAILABLE IN
YEARS 2018-2025)

§ 32:23 Personal exemption amounts (available for other
purposes in 2018-2025) and phaseouts (not available
in years 2018-2025)

§ 32:24 Personal exemption for spouse (not available for
years 2018-2025)

§ 32:25 Personal exemption for dependents (not available
2018-2025)

IV. NONREFUNDABLE PERSONAL CREDITS
§ 32:26 Limit on amount of all personal credits

LAW OF FEDERAL INCOME TAXATION

xviii



V. NONREFUNDABLE CREDITS
§ 32:27 Child tax credit/family tax credit
§ 32:28 Credit for elderly and permanently and totally

disabled
§ 32:29 Credits for higher education
§ 32:30 —American Opportunity Credit
§ 32:31 —Lifetime Learning Credit
§ 32:32 —Qualified tuition, related expenses and course

materials
§ 32:33 Credit for household and dependent care services
§ 32:34 —Qualifying individuals
§ 32:35 —Earned income limitation
§ 32:36 —Employment-related expenses
§ 32:37 —Payments to related individuals
§ 32:38 Credit for adoption expenses
§ 32:39 Credit for retirement savings; saver’s match
§ 32:40 Credit for interest on certain home mortgages
§ 32:41 —Mortgage certificate credit program requirements
§ 32:42 Residential clean energy credit
§ 32:43 Energy efficient home improvement credit
§ 32:44 Credit for first-time District of Columbia home buyers

(available for purchases prior to 2009)

VI. REFUNDABLE PERSONAL CREDITS
§ 32:45 Earned income credit
§ 32:46 —Calculation of earned income credit
§ 32:47 —Definition of earned income
§ 32:48 —Limits on eligibility for the earned income credit

(including investment income)
§ 32:49 —Advance payment available prior to 2011
§ 32:50 Credit for withheld taxes
§ 32:51 Credit for excess social security taxes
§ 32:52 Premium assistance credit
§ 32:52.50 Economic Impact Payments (2020 and 2021)
§ 32:53 Health coverage tax credit (available through 2021)
§ 32:54 Credit for adoption expenses (available in 2010

and 2011)
§ 32:55 Homebuyer credit (available for 2008 through

2010)
§ 32:56 Making work pay credit (available for 2009 and

2010)
§ 32:57 Credit for government retirees (available for 2009)
§ 32:58 Recovery rebates for individuals (available for

2008)

VII. OTHER PERSONAL CREDITS
§ 32:59 Foreign tax credit

TABLE OF CONTENTS

xixK 2025 Thomson Reuters, 6/2025



§ 32:60 Clean vehicle credit
§ 32:60.50 Previously-owned clean vehicle credit
§ 32:61 Credit for low-speed electric vehicles and two- or

three-wheel vehicles (available prior to 2012)
§ 32:62 Alternative motor vehicle credit (available for property

purchased before 2022)
§ 32:63 Alternative fuel vehicle refueling property credit [Deleted]
§ 32:64 Certain Uses of Gasoline and Special Fuels
§ 32:65 Credit for qualified electric vehicles (available

prior to 2007)

CHAPTER 32A. BUSINESS CREDITS

I. INTRODUCTION
§ 32A:1 Overview
§ 32A:2 Legislative history

II. GENERAL BUSINESS TAX CREDIT
§ 32A:3 Component credits
§ 32A:4 Tax liability limitation on credit amount
§ 32A:5 Ordering rule
§ 32A:6 Carryback and carryforward of unused credits
§ 32A:7 Certain unused credits deductible after carryover

period
§ 32A:8 No carryback prior to effective date
§ 32A:9 Placed in service date
§ 32A:10 Direct payment election for certain energy credits
§ 32A:11 Transfer (sale) of certain energy credits

III. COMPONENTS OF THE GENERAL BUSINESS
TAX CREDIT

§ 32A:12 Investment credit
§ 32A:13 —Rehabilitation credit
§ 32A:14 —Energy credit
§ 32A:15 —Advanced coal project credit
§ 32A:16 —Gasification project credit
§ 32A:17 —Qualifying advanced energy project credit
§ 32A:18 —Advanced manufacturing investment credit
§ 32A:19 —Clean electricity investment credit (property

placed in service after 2024)
§ 32A:20 Work opportunity credit
§ 32A:21 —Targeted groups
§ 32A:22 Second generation biofuel producer credit
§ 32A:23 Research credit

LAW OF FEDERAL INCOME TAXATION

xx



§ 32A:24 —Qualified research component
§ 32A:25 —Basic research component
§ 32A:26 —Energy research component amount (energy

consortium payments)
§ 32A:27 —Qualified research
§ 32A:28 —Computer software
§ 32A:29 —Funded research
§ 32A:30 —Qualified research expenses
§ 32A:31 —Special rules for research credit
§ 32A:32 —Deduction, amortization disallowed for expenses

underlying research credit
§ 32A:33 Low-income housing credit
§ 32A:34 Enhanced oil recovery credit
§ 32A:35 Disabled access credit
§ 32A:36 Renewable electricity production credit (production

tax credit)
§ 32A:37 Empowerment zone employment credit
§ 32A:38 Indian employment credit
§ 32A:39 Credit for employer social security tax paid on

employee cash tips
§ 32A:40 Orphan drug tax credit
§ 32A:41 New markets tax credit
§ 32A:42 Credits for small employers sponsoring retirement

plans
§ 32A:43 Employer-provided child care credit
§ 32A:44 Railroad track maintenance credit
§ 32A:45 Biodiesel and renewable diesel credit
§ 32A:46 Sustainable aviation fuel credit
§ 32A:47 Low sulfur diesel fuel production credit
§ 32A:48 Credit for producing oil and gas from marginal

wells
§ 32A:49 Distilled spirits credit
§ 32A:50 Production from advanced nuclear facilities credit
§ 32A:51 Nonconventional fuel sources credit
§ 32A:52 New energy efficient home credit
§ 32A:53 Qualified fuel cell motor vehicle credit
§ 32A:54 Alternative fuel vehicle refueling property credit
§ 32A:55 Mine rescue team training credit
§ 32A:56 Differential wage payment credit (employees on

active duty)
§ 32A:57 Carbon oxide sequestration credit
§ 32A:58 Clean vehicle credit
§ 32A:59 Small employer health insurance credit
§ 32A:60 Employer-paid family and medical leave credit
§ 32A:61 Employee retention credit for employers affected by

qualified disasters

TABLE OF CONTENTS

xxiK 2025 Thomson Reuters, 6/2025



§ 32A:62 Zero-emission nuclear power production credit
§ 32A:63 Clean hydrogen production credit
§ 32A:64 Commercial Clean Vehicles Credit
§ 32A:65 Advanced manufacturing production credit
§ 32A:66 Clean electricity production credit
§ 32A:67 Clean fuel production credit
§ 32A:68 Increasing certain energy-related credits: prevailing

wage, apprenticeship, domestic content, and
energy community bonuses

§ 32A:69 Energy efficient appliance credit (expired after
2013)

§ 32A:70 Agricultural chemicals security credit (expired for
amounts paid or incurred after 2012)

§ 32A:71 Alternative motor vehicle credit (expired for
vehicles purchased after 2021)

§ 32A:72 Alcohol fuels credit (expired for production after
2011)

§ 32A:73 Prior Law: Welfare-to-work credit—Employees
beginning work before 2008

IV. PACKAGES OF TAX RELIEF FOR CERTAIN
TAXPAYERS

§ 32A:74 Packages of tax relief
§ 32A:75 Empowerment zones
§ 32A:76 Enterprise communities
§ 32A:77 Employment Tax Credits Related to COVID-19

CHAPTER 32B. REHABILITATION CREDIT
AND LOW-INCOME HOUSING TAX CREDIT

I. INTRODUCTION
§ 32B:1 Overview
§ 32B:2 Historical developments

II. THE REHABILITATION CREDIT
§ 32B:3 Statutory scheme of the rehabilitation credit
§ 32B:4 Application of the rehabilitation credit
§ 32B:5 Qualified rehabilitated buildings
§ 32B:6 Qualified rehabilitation expenditures
§ 32B:7 Progress expenditures
§ 32B:8 Certified rehabilitations
§ 32B:9 Recapture of the rehabilitation credit

III. THE LOW-INCOME HOUSING CREDIT
§ 32B:10 Statutory scheme of the low-income housing credit

LAW OF FEDERAL INCOME TAXATION

xxii



§ 32B:11 Qualified low-income housing projects and qualified
low-income buildings

§ 32B:12 Set-aside tests
§ 32B:13 Gross rent limitation
§ 32B:14 Low-income housing tax credit amount
§ 32B:15 Eligible basis
§ 32B:16 Eligible basis of existing buildings
§ 32B:17 Qualified basis
§ 32B:18 Recapture of the low-income housing credit
§ 32B:19 Housing credit allocations
§ 32B:20 Determination of amount and timing of housing

credit allocation
§ 32B:21 Provisions to extend a low-income housing commitment
§ 32B:22 Responsibility of housing credit agency in allocating

credit among projects
§ 32B:23 At-risk and passive activity loss limitations
§ 32B:24 Requirements Suspended as Relief from Declared

Disasters

CHAPTER 33. CHOICE OF ENTITY

I. INTRODUCTION
§ 33:1 Overview
§ 33:2 Historical developments

II. TYPES OF BUSINESS ORGANIZATIONS
§ 33:3 Sole proprietorships
§ 33:4 General partnerships
§ 33:5 Limited partnerships
§ 33:6 Limited liability partnerships
§ 33:7 Limited liability limited partnerships
§ 33:8 Publicly traded partnerships
§ 33:9 Limited liability companies
§ 33:10 S corporations
§ 33:11 C corporations
§ 33:12 Foreign entities
§ 33:13 Conduits, business trusts, and other entities
§ 33:14 Series LLCs and cell companies

III. TAXATION OF ENTITY INCOME
§ 33:15 Applicable taxation
§ 33:16 Allocations
§ 33:17 Assignment of income and deductions
§ 33:18 Accounting considerations

TABLE OF CONTENTS

xxiiiK 2025 Thomson Reuters, 6/2025



§ 33:19 Loss limitation rules
§ 33:20 Alternative minimum tax
§ 33:21 Compliance

IV. DISTRIBUTIONS FROM THE ENTITY
§ 33:22 Distributions of cash
§ 33:23 Distributions of other property

V. DISPOSITIONS

A. TAX-FREE DISPOSITIONS AND EXCHANGES
OF ENTERPRISE INTERESTS

§ 33:24 Tax-free and tax-deferred dispositions
§ 33:25 Carryover of attributes

B. TAXABLE DISPOSITIONS AND LIQUIDATIONS
§ 33:26 Sale of ownership units
§ 33:27 Disposition of entity assets

C. TERMINATION OF OWNERSHIP INTERESTS
§ 33:28 Sale of ownership to a third party
§ 33:29 Liquidation and redemption of ownership interests

VI. OTHER CONSIDERATIONS

A. COMPENSATION
§ 33:30 Wages
§ 33:31 Payroll and Social Security tax

B. ESTATE PLANNING
§ 33:32 Planning for the death of an owner

C. MULTIPLE ENTITIES
§ 33:33 Transfer pricing
§ 33:34 Loss limitations on transactions

D. INTERNATIONAL ENTITIES
§ 33:35 Consequences of entities operating internationally

LAW OF FEDERAL INCOME TAXATION

xxiv



Table of Contents
CHAPTER 55A. CRIMINAL TAX OFFENSES
AND PROCEDURE

I. INTRODUCTION
§ 55A:1 Overview
§ 55A:2 Historical developments
§ 55A:3 The accountant’s role in criminal tax investigations
§ 55A:4 The defense lawyer’s role in criminal tax

investigations

II. CRIMINAL PROVISIONS

A. TAX CRIMES
§ 55A:5 Overview of criminal tax fraud
§ 55A:6 Section 7201 (tax evasion)
§ 55A:7 Section 7202 (willful failure to collect or pay over

tax)
§ 55A:8 Section 7203 (willful failure to file, supply

information, or pay tax)
§ 55A:9 Sections 7204 and 7205 (withholding sections)
§ 55A:10 Section 7206(1) (fraud and false statements)
§ 55A:11 Section 7206(2) (aiding and abetting)
§ 55A:12 Section 7206 (the remaining subsections)
§ 55A:13 Section 7207 (fraudulent returns, statements, or

other documents)
§ 55A:14 Section 7212(a) (attempts to interfere)
§ 55A:15 Miscellaneous Title 26 offenses

B. CURRENCY TRANSACTION AND MONEY
LAUNDERING CRIMES

§ 55A:16 Introduction
§ 55A:17 Title 31 reporting requirements (domestic coin and currency

transactions, and foreign accounts)
§ 55A:18 Cash transactions greater than $10,000
§ 55A:19 Money laundering
§ 55A:20 Criminally derived property and forfeiture

C. RELEVANT TITLE 18 STATUTES
§ 55A:21 Conspiracy

vK 2025 Thomson Reuters, 6/2025



§ 55A:22 False statements
§ 55A:23 False claims
§ 55A:23.50 Filing retaliatory liens against government officials

D. FEDERAL SENTENCING AND RESTITUTION
§ 55A:24 Sentencing of tax crimes and the federal sentencing

guidelines
§ 55A:25 Constitutional guarantee against ex post facto laws
§ 55A:26 Federal sentencing guidelines
§ 55A:27 The sentencing table
§ 55A:28 Sentencing with respect to the constitutional

guarantee to jury trial
§ 55A:29 Restitution
§ 55A:30 Fines

III. CRIMINAL TAX INVESTIGATIONS
A. REFERRALS TO CRIMINAL INVESTIGATION

DIVISION (CID)
§ 55A:31 The federal criminal tax enforcement program
§ 55A:32 Revenue agents
§ 55A:33 Chain investigations
§ 55A:34 Informers
§ 55A:35 Referrals of revenue officers and service center
§ 55A:36 Cash transaction reports
§ 55A:37 Special enforcement programs

B. SPECIAL AGENT INVESTIGATION AND
REVIEW

§ 55A:38 Interviews and document accumulation
§ 55A:39 Taxpayer interviews
§ 55A:40 Taxpayer records
§ 55A:41 Other interviews
§ 55A:42 Review

IV. INVESTIGATIVE AUTHORITY
§ 55A:43 Administrative summons
§ 55A:44 —Identification and description
§ 55A:45 —Summons particulars
§ 55A:46 —John doe summons
§ 55A:47 —Enforcement
§ 55A:48 Rights of witnesses summoned before the service

A. SEARCH WARRANTS
§ 55A:49 Search warrants

LAW OF FEDERAL INCOME TAXATION

vi



§ 55A:50 Obtaining foreign evidence
§ 55A:51 Grand jury investigations

V. METHODS OF PROVING INCOME
§ 55A:52 Specific items
§ 55A:53 Indirect methods of proving a tax deficiency
§ 55A:54 —Net worth method
§ 55A:55 —Expenditures method of proof
§ 55A:56 —Bank deposits theory
§ 55A:57 —Percentage markup theories

VI. DEFENSE CONSIDERATIONS

A. GENERAL DEFENSES
§ 55A:58 The government cannot prove its case beyond a

reasonable doubt
§ 55A:59 Limits on summary evidence
§ 55A:60 The taxpayer did not act willfully
§ 55A:61 Mistake of law defense
§ 55A:62 Reliance on the advice of others
§ 55A:63 Negligence
§ 55A:64 Avoidance versus evasion
§ 55A:65 Double jeopardy

B. CONSTITUTIONAL PRIVILEGES AS DEFENSES

§ 55A:66 Fifth amendment privilege
§ 55A:67 —Books and records
§ 55A:68 —Income tax returns
§ 55A:69 —Third parties
§ 55A:70 Sixth amendment right to counsel and attorney-client

privilege
§ 55A:71 Statutory privilege

C. MARITAL PRIVILEGE

§ 55A:72 Adverse spousal testimony
§ 55A:73 Confidential marital communication
§ 55A:74 Spousal testimony in tax crime prosecutions

CHAPTER 55B. METHODS OF COMPUTING
TAXABLE INCOME

I. INTRODUCTION
§ 55B:1 Overview

TABLE OF CONTENTS

viiK 2025 Thomson Reuters, 6/2025



§ 55B:2 Historical developments

II. RECONSTRUCTING INCOME
§ 55B:3 Reconstruction of taxable income
§ 55B:4 Burden of proof in reconstruction of income cases
§ 55B:5 Service’s authority to reconstruct income
§ 55B:6 Taxpayer accounting records

III. NET WORTH METHOD

A. GENERAL
§ 55B:7 Net worth method—General
§ 55B:8 Application of net worth method
§ 55B:9 Inadequate books
§ 55B:10 Judicial scrutiny of net worth method

B. OPENING NET WORTH AND NET WORTH
INCREASES

§ 55B:11 Opening net worth
§ 55B:12 Government’s investigation of “leads”
§ 55B:13 Net worth increases—Attribution to taxable income

C. COMPUTATION OF TAXABLE INCOME UNDER
NET WORTH METHOD

§ 55B:14 Computation of taxable income under net worth
method

§ 55B:15 Inventories
§ 55B:16 Basis of assets
§ 55B:17 Expenditures
§ 55B:18 Reconstructive net worth system

D. PRIMA FACIE CASE
§ 55B:19 Establishing prima facie case
§ 55B:20 Willfulness in understating income

F. BURDEN OF PROOF
§ 55B:21 Government’s burden of proof
§ 55B:22 Burden of proving opening net worth
§ 55B:23 Proving increase in net worth
§ 55B:24 Leads
§ 55B:25 Fraud and criminal behavior
§ 55B:26 Extrajudicial statements made by accused
§ 55B:27 Sufficiency of evidence

LAW OF FEDERAL INCOME TAXATION

viii



§ 55B:28 Taxpayer’s privilege against self-incrimination
§ 55B:29 Jury instructions

IV. BANK DEPOSITS METHOD
§ 55B:30 Bank deposits method of reconstructing income
§ 55B:31 Examples of bank deposits method
§ 55B:32 Burden of proving bank deposits method

V. CASH EXPENDITURES METHOD
§ 55B:33 Cash expenditures method of reconstructing income
§ 55B:34 Government’s burden of proof under cash

expenditures method

VI. OTHER METHODS
§ 55B:35 Source and expenditure of funds method
§ 55B:36 Cash method
§ 55B:37 Nonexistence of nontaxable income
§ 55B:38 Percentage of gross sales method of reconstructing

income
§ 55B:39 Miscellaneous issues

CHAPTER 56. RETURN PREPARERS’
LIABILITIES

I. GENERAL
§ 56:1 Overview
§ 56:2 Legislative History

II. GENERAL RULES

A. CODE-DEFINED RETURN PREPARERS
§ 56:3 Tax Return Preparer Defined
§ 56:4 Applicable Returns
§ 56:5 Partial Preparation and Substantial Portion
§ 56:6 Related Returns
§ 56:7 Indirect Compensation
§ 56:8 Attorneys and Accountants
§ 56:9 Tax Consultants
§ 56:10 Appraisers
§ 56:11 Banks
§ 56:12 Insurance Agents
§ 56:13 Associations
§ 56:14 Proprietors and Vendors

TABLE OF CONTENTS

ixK 2025 Thomson Reuters, 6/2025



§ 56:15 Lessors
§ 56:16 Affiliated Corporations
§ 56:17 Software Developers
§ 56:18 Software Companies
§ 56:19 Authorized e-file Providers
§ 56:20 Exceptions

B. REPORTING REQUIREMENTS
§ 56:21 Verification Responsibilities
§ 56:22 Signature Requirement
§ 56:23 —Prior Law
§ 56:24 Primary Responsibility for Return Preparation and

Multiple Preparers
§ 56:25 Preparer Tax Identification Number (PTIN)
§ 56:26 Return Preparer’s Address

C. RECORDKEEPING REQUIREMENTS
§ 56:27 Duty to File Information Return
§ 56:28 Duty to Furnish Copy of Return
§ 56:29 Duty to Retain Copy or Record
§ 56:30 Duty to Make Records Available

III. CIVIL PENALTIES

A. UNDERSTATEMENT PENALTIES
§ 56:31 Overview
§ 56:32 Unreasonable Positions
§ 56:33 Willful and Reckless Misconduct
§ 56:34 Calculation of the Penalty as a Percentage of the

Understatement
§ 56:35 Aiding and Abetting Penalty
§ 56:36 Statute of Limitations

B. MISCELLANEOUS PENALTIES
§ 56:37 Failure to Comply with Reporting and Recordkeeping

Requirements
§ 56:38 Failure to Exercise Due Diligence in Claiming Certain

Credits
§ 56:39 Negotiation of Refund Checks
§ 56:40 Valuation Misstatements from Incorrect Appraisals

IV. SERVICE ADMINISTRATION OF PENALTY
CASES

§ 56:41 Penalty Assessment Cases

LAW OF FEDERAL INCOME TAXATION

x



§ 56:42 Extension of Period of Collection
§ 56:43 Refund of Penalty
§ 56:44 Return Preparers Program
§ 56:45 Program Action Cases
§ 56:46 Injunctive Relief
§ 56:47 Referrals to the Office of Professional Responsibility
§ 56:48 Use of Administrative Summons

V. CRIMINAL PENALTIES
§ 56:49 Overview
§ 56:50 Attempt To Evade or Defeat Tax
§ 56:51 Preparation of False or Fraudulent Returns
§ 56:52 Perjury
§ 56:53 Conspiracy
§ 56:54 Willfulness
§ 56:55 Statute of Limitations

VI. DISCLOSURE RULES
§ 56:56 Overview of Disclosure Rules
§ 56:57 Tax Return, Tax Preparer, and Tax Return

Information Defined
§ 56:58 Disclosure or Uses Permitted Without Consent
§ 56:59 Disclosures by Attorneys and Accountants
§ 56:60 Consent

VII. ETHICS

A. SERVICE REQUIREMENTS

§ 56:61 Practice Before the Service
§ 56:62 Advertising and Solicitation

B. GENERAL RESPONSIBILITIES OF CPAS AND
ATTORNEYS

§ 56:63 Certified Public Accountant Ethics
§ 56:64 Attorney Ethics

C. PREPARATION OF TAX RETURNS

§ 56:65 Return Preparation Responsibilities
§ 56:66 Examination of Data when Preparing Returns (CPAs)
§ 56:67 Answers to Questions on Returns (CPAs)
§ 56:68 Recognition of Prior Year Administrative Proceedings

When Signing Current Return (CPAs)
§ 56:69 Use of Estimates (CPAs)

TABLE OF CONTENTS

xiK 2025 Thomson Reuters, 6/2025



§ 56:70 Tax Return Advice (CPAs)
§ 56:71 Communications with Clients (CPAs)
§ 56:72 Examination of Data when Preparing Returns

(Attorneys)
§ 56:73 Tax Return Advice (Attorneys)
§ 56:74 Duty Owed to Third Parties, Courts and Service

(Attorneys)

D. AMENDED RETURNS
§ 56:75 Duty To File Amended Returns
§ 56:76 Amended Returns (CPAs)
§ 56:77 Amended Returns (Attorneys)
§ 56:78 Confidentiality (Attorneys)
§ 56:79 Withdrawal (Attorneys)

E. AUDITS
§ 56:80 Audits (CPAs)
§ 56:81 Audits (Attorneys)

F. COVERED OPINIONS
§ 56:82 Overview
§ 56:83 Tax Shelter (Covered) Opinions

G. DISCIPLINARY ACTION
§ 56:84 Disciplinary Proceedings Under Circular 230
§ 56:85 Discipline of CPAs
§ 56:86 Discipline of Attorneys

VIII. MALPRACTICE ACTIONS
§ 56:87 Attorneys
§ 56:88 Accountants
§ 56:89 Other Return Preparers
§ 56:90 Fiduciaries

IX. CHECKLISTS
§ 56:91 Office Procedures Checklist
§ 56:92 Tax Preparer Ethics Checklist

CHAPTER 57. STATUTE OF LIMITATIONS
ON ASSESSMENT AND COLLECTIONS

I. GENERAL
§ 57:1 Overview

LAW OF FEDERAL INCOME TAXATION

xii



§ 57:2 Legislative history
§ 57:3 Statutes of limitations strictly construed

II. RETURNS WHICH START STATUTE OF
LIMITATIONS ON ASSESSMENT

A. TIME RETURN DEEMED FILED
§ 57:4 General filing rules
§ 57:5 When the assessment period commences
§ 57:6 General assessment period and exceptions
§ 57:7 —False and fraudulent returns
§ 57:8 —Failure to file return
§ 57:9 —Return executed by secretary

B. REQUIREMENTS OF RETURN
§ 57:10 What constitutes a return
§ 57:11 —Extension forms
§ 57:12 —Incomplete or rejected returns
§ 57:13 —Returns on wrong form
§ 57:14 —Returns for wrong period
§ 57:15 —Improperly signed or verified returns
§ 57:16 —Amended returns
§ 57:17 —Tentative returns

C. SPECIFIC TYPES OF RETURNS
§ 57:18 Partnership and partner returns
§ 57:19 Returns of corporations
§ 57:20 Social security tax and income tax withholding

returns
§ 57:21 Excise tax returns
§ 57:22 Joint return after separate return filed
§ 57:23 Failure to report certain foreign transfers
§ 57:24 Listed transactions

III. SPECIAL ASSESSMENT PERIODS

A. SPECIAL PERIODS IN GENERAL
§ 57:25 Exceptions to three-year assessment statute
§ 57:26 Estate tax; termination of foundation status

B. REQUESTS FOR PROMPT ASSESSMENT

§ 57:27 Requests for prompt assessment
§ 57:28 —Corporations
§ 57:29 —Proper request must be made

TABLE OF CONTENTS

xiiiK 2025 Thomson Reuters, 6/2025



§ 57:30 —Form of request for prompt assessment

C. OMISSIONS FROM GROSS INCOME
§ 57:31 Substantial omission of income
§ 57:32 —Determination of amount omitted from gross

income
§ 57:33 —Adequate disclosure
§ 57:34 —Specific types of returns

D. CARRYBACKS
§ 57:35 Net operating loss or capital loss carrybacks
§ 57:36 Foreign tax carrybacks
§ 57:37 Certain credit carrybacks
§ 57:38 Tentative carryback adjustment assessment

E. SPECIFIC TYPES OF ENTITIES
§ 57:39 Public utility corporations
§ 57:40 Personal holding companies
§ 57:41 Chapter 42 taxes (private foundations and certain

other tax-exempt organizations) and similar taxes
§ 57:42 Partnerships
§ 57:42.50 Insolvent banks

IV. EXTENSION OF STATUTE OF LIMITATIONS
ON ASSESSMENTS

A. GENERAL
§ 57:43 Extension of three-year period of limitation
§ 57:44 —Extension by agreement

B. WAIVERS
§ 57:45 Waivers
§ 57:46 General rules concerning waivers
§ 57:47 Waiver forms
§ 57:48 Requirements of a valid waiver
§ 57:49 Termination of waivers
§ 57:50 Rule where more than one waiver filed
§ 57:51 Unlimited waivers
§ 57:52 Waivers executed under duress
§ 57:53 Intention as test of ambiguous waiver
§ 57:54 Taxpayer electing to apply hobby loss presumption

C. EXECUTION OF WAIVER BY TAXPAYER
§ 57:55 Who can execute waivers

LAW OF FEDERAL INCOME TAXATION

xiv



§ 57:56 —Minors
§ 57:57 —Agents
§ 57:58 —Spouses
§ 57:59 —Partnerships
§ 57:60 —Executors, administrators, and fiduciaries
§ 57:61 —Corporations
§ 57:62 — —Successor corporations
§ 57:63 — —Prior to appointment of receiver
§ 57:64 — —Corporations in process of dissolution

D. EXECUTION OF WAIVERS BY SERVICE
§ 57:65 Consents not signed on behalf of secretary
§ 57:66 Signature of secretary affixed by subordinate
§ 57:67 Effect of parol evidence rule

V. SUSPENSION OF STATUTE OF LIMITATIONS
ON ASSESSMENT

§ 57:68 Suspension of limitations period following notice of
deficiency

§ 57:69 —Limited to one deficiency notice
§ 57:70 Suspension during bankruptcy cases
§ 57:71 Suspension pending correction
§ 57:72 Dispute over summons
§ 57:73 Service in combat zone or terroristic act
§ 57:74 Certain summonses issued to corporations

VI. COLLECTION PERIODS

A. SUITS

§ 57:75 Collection without assessment
§ 57:76 Collection after assessment
§ 57:77 Collection from transferees and corporate officers
§ 57:78 Meaning of term “suit or proceeding.”
§ 57:79 When suit begins

B. LEVIES AND LIENS

§ 57:80 Levies
§ 57:81 Liens
§ 57:82 When levy is made or distraint begins

C. EXTENSIONS OF PERIOD

§ 57:83 Extension by agreement of collection after assessment
§ 57:84 Effect of waivers of collections

TABLE OF CONTENTS

xvK 2025 Thomson Reuters, 6/2025



§ 57:85 Collection waivers given after expiration of statutory
period

D. BONDS AND DEPOSITS
§ 57:86 Period of limitation on collection when bond is filed
§ 57:87 Rule as to indemnity bonds
§ 57:88 Period of limitation on collection where property is

deposited to secure payment

E. SUSPENSION OF PERIOD
§ 57:89 Period suspended by filing of tax court petition
§ 57:90 Assets of taxpayer in court control or custody
§ 57:91 Taxpayer is outside united states
§ 57:92 Recoveries of foreign expropriation losses
§ 57:93 Suspension by offer in compromise

VII. BURDEN OF PROOF
§ 57:94 Burden of proof as to limitations period
§ 57:95 Method of proof
§ 57:96 Time to raise defense

CHAPTER 58. CLAIMS FOR REFUND

I. INTRODUCTION
§ 58:1 Overview
§ 58:2 Historical Development

II. METHODS AND LIMITATIONS ON CLAIMS FOR
REFUND

§ 58:3 Overpayments and recovery methods
§ 58:4 Form of refund
§ 58:5 Limitations on recovery of overpayments

III. PERSONS WHO MAY FILE REFUND OR
CREDIT CLAIM

§ 58:6 Proper parties to file claim
§ 58:7 Decedents
§ 58:8 Minors
§ 58:9 Agents
§ 58:10 Withholding agents
§ 58:11 When one person pays tax for another person
§ 58:12 Joint returns of husband and wife

LAW OF FEDERAL INCOME TAXATION

xvi



§ 58:13 Joint returns
§ 58:14 Creditors and bankrupt taxpayers
§ 58:15 Tax refund interception program
§ 58:16 Sureties and subrogees
§ 58:17 Assignability of refund claims

IV. FORM AND CONTENTS OF REFUND CLAIM
§ 58:18 Place where refund claim should be filed
§ 58:19 Form of refund claim for income taxes
§ 58:20 Form for individual, fiduciary, or corporation income

tax returns
§ 58:21 Special forms
§ 58:22 Informal claims
§ 58:23 Protective claims for refund
§ 58:24 Year to claim refund after liability satisfied by overpayment

from another year
§ 58:25 Contents of refund claims
§ 58:26 Refund claim prerequisite to refund suit
§ 58:27 Proof of filing of refund claim
§ 58:28 Misdirected direct deposit refund claims

V. AMENDMENTS, SUCCESSIVE AND REJECTED
CLAIMS

§ 58:29 Amendment of claim after time for filing has expired
§ 58:30 Successive refund claims
§ 58:31 Excessive refund claims
§ 58:32 Date of rejection of claims for refund

VI. WAIVERS
§ 58:33 Government may waive defects in claim
§ 58:34 Claims must be timely filed
§ 58:35 Rules where waivers are filed

VII. PERIOD FOR FILING CLAIMS
§ 58:36 General limitations period
§ 58:37 Exceptions to general limitation periods
§ 58:38 Limitation on amount of credit or refund
§ 58:39 Mitigation to correct errors
§ 58:40 Computation of period of time
§ 58:41 When extension or suspension of period not allowed
§ 58:42 Period as affected by petitioners to Tax Court
§ 58:43 Overpayment due to bad debts and worthless

securities
§ 58:44 Net operating loss or capital loss carrybacks

TABLE OF CONTENTS

xviiK 2025 Thomson Reuters, 6/2025



§ 58:45 Determination by courts
§ 58:46 Credit carrybacks
§ 58:47 Foreign tax credits
§ 58:48 Other Special Limitations Periods

VIII. DETERMINATION OF DATE OF PAYMENT OF
TAX

§ 58:49 Determination of time of payment of tax
§ 58:50 Payment defined
§ 58:51 Date of payment by check
§ 58:52 Direction of payment of specific debt
§ 58:53 Date of allowance of refund or credit

IX. CREDITS OF OVERPAYMENTS
§ 58:54 Credits of overpayments
§ 58:55 Overpayment of installments
§ 58:56 Credits against estimated tax
§ 58:57 Credit limited to unpaid taxes of person entitled to

refund
§ 58:58 Other taxpayers
§ 58:59 Credit of overpayments against barred tax liability
§ 58:60 Doctrine of Equitable Recoupment

X. INTEREST ON OVERPAYMENTS
§ 58:61 Interest on overpayments
§ 58:62 Refunds due to carrybacks
§ 58:63 Refund caused by carryback of foreign tax credit
§ 58:64 Return must be in processible form
§ 58:65 Interest rates
§ 58:66 When interest begins to run: overpayments v. deposits
§ 58:67 Date of overpayment
§ 58:68 Advance payments
§ 58:69 When interest ends for refunds
§ 58:70 When interest ends for credits
§ 58:71 Refunds and credits over $2 million ($5 million for C

corporations)
§ 58:72 Erroneous refund
§ 58:73 Suit to recover erroneous refunds

XI. CLAIMS FOR REFUND BY CORPORATIONS
AND PARTNERSHIPS

§ 58:74 Corporations
§ 58:75 Partner

LAW OF FEDERAL INCOME TAXATION

xviii



§ 58:76 Quick refund and postponement of tax payment
§ 58:77 Application for tentative carryback and refund

adjustments
§ 58:78 Extension of time by corporations expecting

carrybacks
§ 58:79 Amount to which extension relates
§ 58:80 Adjustment of overpayment of estimated tax

CHAPTER 58A. SUITS FOR REFUND

I. INTRODUCTION

§ 58A:1 Overview
§ 58A:2 Historical development of District Courts
§ 58A:3 United States, Not Internal Revenue Service, is Proper Party

in Wrongful Collection Suits Filed Before Claim for Refund
§ 58A:4 How refund suits arise
§ 58A:5 Other ways to recover money from United States
§ 58A:6 Issues encountered in tax refund cases
§ 58A:7 Equitable recoupment, res judicata, and estoppel

II. FORUMS AVAILABLE TO CONTEST TAXES

§ 58A:8 Tax litigation forums
§ 58A:9 Choice of forum

III. JURISDICTION AND OTHER CONDITIONS
FOR MAINTAINING REFUND SUIT

A. GENERAL

§ 58A:10 Jurisdiction of District Courts
§ 58A:11 Conditions for refund suit; waiver of sovereign

immunity
§ 58A:12 Third parties
§ 58A:13 Standing
§ 58A:14 Mootness
§ 58A:15 Corporations
§ 58A:16 Administrative refund claim as prerequisite to suit
§ 58A:17 Variance between refund suit and refund claim
§ 58A:18 Requirements of complaint
§ 58A:19 Full payment of tax as prerequisite to suit
§ 58A:20 Time limitations
§ 58A:21 Venue for suits against United States
§ 58A:22 Proper parties to bring suit

TABLE OF CONTENTS

xixK 2025 Thomson Reuters, 6/2025



B. SPECIAL JURISDICTIONAL RULES
§ 58A:23 Special jurisdictional rules, generally

C. CERTAIN EXCISE TAXES
§ 58A:24 Excise taxes imposed by Chapter 42 or 43
§ 58A:25 Requirements for refund suits for excise taxes

D. PARTNERSHIP ITEMS

§ 58A:26 Procedural rules
§ 58A:27 Refunds attributable to partnership items
§ 58A:28 Computational adjustments

IV. PROCEDURE: PROCESS, PLEADINGS,
MOTIONS, DISCOVERY, ETC.

§ 58A:29 Service of process
§ 58A:30 Procedural matters
§ 58A:31 Discovery, generally
§ 58A:32 Production of documents
§ 58A:33 Witnesses
§ 58A:34 Attorney-Client privilege
§ 58A:35 Work product
§ 58A:36 Accountants and other tax practitioners
§ 58A:37 Governmental privilege
§ 58A:38 Freedom of Information Act

V. TRIAL, PROOF, AND JUDGMENT
§ 58A:39 Duty of District Court to make findings
§ 58A:40 Burden of proof in District Courts

VI. PAYMENT OF REFUND

A. GENERAL

§ 58A:41 Recovery of judgments against United States
§ 58A:42 Enforcing Tax Court’s overpayment determination
§ 58A:43 Joint Committee on Taxation (JCT) review
§ 58A:44 Offset or interception of refund
§ 58A:45 Joint returns
§ 58A:46 Statutory offsets
§ 58A:47 Bankruptcy
§ 58A:48 Function of Comptroller General
§ 58A:49 Erroneous refunds
§ 58A:50 Lost check

LAW OF FEDERAL INCOME TAXATION

xx



B. INTEREST
§ 58A:51 Interest, generally
§ 58A:52 Right to interest
§ 58A:53 Deposits
§ 58A:54 Restrictions on payment of interest
§ 58A:55 Rate of interest
§ 58A:56 Conditions upon suit for interest

C. ATTORNEY’S FEES
§ 58A:57 Generally
§ 58A:58 Cost recovery under Section 7430
§ 58A:59 “Position” of the Service and Substantial Justification
§ 58A:60 Prevailing party
§ 58A:61 Criminal cases, interest, and penalties
§ 58A:62 Exhaustion of administrative remedies
§ 58A:63 Settlement and qualified offers
§ 58A:64 Other considerations

VII. SUITS IN COURT OF FEDERAL CLAIMS
§ 58A:65 Establishment of United States Claims Court
§ 58A:66 Suits in Claims Court, generally
§ 58A:67 Claims Court judges
§ 58A:68 Treatment of substantive issues in Claims Court
§ 58A:69 Jurisdiction of United States Court of Federal Claims
§ 58A:70 Other jurisdictional matters
§ 58A:71 Limitations on jurisdiction of Claims Court
§ 58A:72 Pleadings in Claims Court
§ 58A:73 Other pleading matters
§ 58A:74 Rules of evidence in Claims Court
§ 58A:75 Summary judgments
§ 58A:76 Burden of proof

VIII. APPEALS
§ 58A:77 Appeals, generally
§ 58A:78 Findings of fact by Claims Court
§ 58A:79 Right to appeal from District Courts
§ 58A:80 Interlocutory appeals
§ 58A:81 Timely filing of notice of appeal
§ 58A:82 Appellate court procedure
§ 58A:83 Basis for reversing trial court decision
§ 58A:84 Review of decisions by United States Supreme

Court

IX. OTHER DOCTRINES AND ACTIONS
§ 58A:85 Actions in nature of mandamus

TABLE OF CONTENTS

xxiK 2025 Thomson Reuters, 6/2025



§ 58A:86 Procedural matters
§ 58A:87 Courts maintaining jurisdiction
§ 58A:88 Account stated, generally
§ 58A:89 Actions other than tax refund cases
§ 58A:90 Third party actions
§§ 58A:91 to 58A:92 [Deleted]

CHAPTER 59. PROBLEMS OF VALUATION

I. INTRODUCTION
§ 59:1 Overview
§ 59:2 Historical development

II. METHODS OF PROOF
A. FAIR MARKET VALUE

§ 59:3 General
§ 59:4 Fair market value defined
§ 59:5 What constitutes “fair” market
§ 59:6 Bargain price and forced sales
§ 59:7 Fair market value for estate and gift tax purposes

B. EXPERT OPINION
§ 59:8 Opinion evidence
§ 59:9 Qualification of experts
§ 59:10 Substantiation of expert testimony
§ 59:11 Time of valuation
§ 59:12 Purpose of appraisals
§ 59:13 Appraisals
§ 59:14 Charitable donations
§ 59:15 Qualified appraisals and appraisers
§ 59:16 Penalties

C. FACTORS IN DETERMINING VALUE
§ 59:17 Estate tax valuation as binding
§ 59:18 Cost as valuation factor
§ 59:19 Replacement cost
§ 59:20 Property tax assessments
§ 59:21 Book value
§ 59:22 Earning power
§ 59:23 Revaluation clauses
§ 59:23.50 Statistical Sampling

III. VALUATION FREEZES
§ 59:24 Estate freezes; historical background

LAW OF FEDERAL INCOME TAXATION

xxii



§ 59:25 Valuation rules of Chapter 14
§ 59:26 Business interests transferred to related parties
§ 59:27 Transfers of interest in corporation or partnership to

related parties; rights to which Section 2701
valuation rules apply

§ 59:28 Valuation of rights to which Section 2701 applies
§ 59:29 Transfer tax treatment of cumulative but unpaid

distributions
§ 59:30 Elections regarding qualified payments
§ 59:31 Transfers to trusts
§ 59:32 Valuation rules prior to 1990

IV. STOCK

A. SALES
§ 59:33 Valuing stock
§ 59:34 Sales of blocks of same or similar stock
§ 59:35 —Comparable companies
§ 59:36 Stock exchange quotations
§ 59:37 Newly issued stock
§ 59:38 Small blocks of stock
§ 59:39 —Minority ownership discount
§ 59:40 —Control premium
§ 59:41 —Portfolio discount
§ 59:42 Blockage rule
§ 59:43 Proximity of sales valuation date
§ 59:44 Sales must be at arm’s length in open market
§ 59:45 Sales through high-pressure methods

B. RESTRICTIONS
§ 59:46 Syndicate controlled sales and restrictive agreements
§ 59:47 —Nature and character of restrictive agreements
§ 59:48 Buy-sell agreements
§ 59:49 Securities restricted from immediate resale

C. ABSENCE OF SALES
§ 59:50 Determination of value in absence of sales
§ 59:51 Bid and asked prices
§ 59:52 Value of assets underlying stock
§ 59:53 —Intangible assets
§ 59:54 Capitalization of earnings
§ 59:55 Dividends
§ 59:56 Type of management and other factors
§ 59:57 Par value of stock as evidence of value
§ 59:58 Interrelationship of values

TABLE OF CONTENTS

xxiiiK 2025 Thomson Reuters, 6/2025



D. SPECIAL TYPES OF INTERESTS
§ 59:59 Preferred stock
§ 59:60 Closely held stock
§ 59:61 Stapled, paired, or back-to-back stock
§ 59:62 Shares in mutual funds
§ 59:63 Common trust fund interests

V. GOODWILL
A. GENERAL

§ 59:64 Goodwill defined
§ 59:65 —Factors for existence of goodwill
§ 59:66 Factors in valuing goodwill
§ 59:67 Methods of valuing goodwill

B. CAPITALIZATION OF EARNINGS METHOD
§ 59:68 Capitalization of earnings
§ 59:69 Problems in applying capitalization of earnings

formula
§ 59:70 Determination of average annual net earnings
§ 59:71 Years to be used in determining average net earnings
§ 59:72 Elimination of certain years because of abnormality
§ 59:73 Rates of return

C. OTHER METHODS
§ 59:74 Use of subsequent or prospective earnings
§ 59:75 Variations on capitalization of earnings method

VI. GOING-CONCERN VALUE
§ 59:76 General
§ 59:77 Turnkey value
§ 59:78 Allocation of purchase price in applicable asset

acquisition
§ 59:79 Like-kind exchanges
§ 59:80 Residual method
§ 59:81 Limitations and special rules
§ 59:82 Subsequent adjustments
§ 59:83 Reporting requirements
§ 59:84 Prior law
§ 59:85 Historical development of allocation rules

VII. PATENTS

A. GENERAL
§ 59:86 Valuing patents

LAW OF FEDERAL INCOME TAXATION

xxiv



§ 59:87 Allocation of cost or income to patents
§ 59:88 Charitable donations

B. FACTORS CONSIDERED
§ 59:89 Sales and earnings
§ 59:90 “Basic” patents
§ 59:91 Established market for patented devices
§ 59:92 Effect of litigation or infringement of patent
§ 59:93 Use of mathematical formula
§ 59:94 Opinion testimony
§ 59:95 Patent applications

VIII. CONTRACTS AND CONTRACTUAL RIGHTS
§ 59:96 Factors involved in valuing contracts
§ 59:97 Types of contracts
§ 59:98 Real estate contracts
§ 59:99 Options to purchase property
§ 59:100 Professional sports contracts
§ 59:101 Stock options
§ 59:102 Alimony claims
§ 59:103 Right to contingent fees

IX. TRUSTS, INSURANCE, AND ANNUITIES
§ 59:104 Remainders and life estates; actuarial tables
§ 59:105 Interests in trusts
§ 59:106 Life insurance policies
§ 59:107 Annuities
§ 59:108 Lottery payments
§ 59:109 Retirement accounts

X. PARTNERSHIPS
§ 59:110 Generally
§ 59:111 Estate tax valuation
§ 59:112 Right to receive deceased partner’s payments

XI. NOTES, BONDS, AND OTHER EVIDENCE OF
INDEBTEDNESS

§ 59:113 Valuation of notes, generally
§ 59:114 Face value of note
§ 59:115 Opinion evidence on note valuation
§ 59:116 Bonds
§ 59:117 Mortgages
§ 59:118 Accounts receivable

TABLE OF CONTENTS

xxvK 2025 Thomson Reuters, 6/2025



XII. REAL PROPERTY
A. METHODS AND FACTORS OF VALUATION

§ 59:119 Methods in general
§ 59:120 Market data approach
§ 59:121 —Sales of comparable properties
§ 59:122 Investment value approach
§ 59:123 —Earnings of property
§ 59:124 Replacement cost approach
§ 59:125 Factors in general
§ 59:126 Casualty loss
§ 59:127 Offers
§ 59:128 Existing conditions of business and real estate

market
§ 59:129 Effect of mortgages and debts on valuation
§ 59:130 Effect of defects in title
§ 59:131 Location of property
§ 59:132 —Consolidated property
§ 59:133 Use of property
§ 59:134 Fractional interest
§ 59:135 Age of building
§ 59:136 Mortgage appraisals
§ 59:137 Unimproved property
§ 59:138 Local tax assessment values

B. FARM PROPERTY
§ 59:139 Special use valuation
§ 59:140 [Deleted]
§ 59:141 Fair market value of growing crops
§ 59:142 Timberlands

C. VALUATION OF OTHER TYPES OF PROPERTY
§ 59:143 Cemetery lots
§ 59:144 Leaseholds
§ 59:145 Easements
§ 59:146 Conservation easements

XIII. MINERAL PROPERTIES

A. GENERAL
§ 59:147 Mineral properties
§ 59:148 Problems involved in valuing minerals

B. FAIR MARKET VALUE
§ 59:149 Fair market value determination

LAW OF FEDERAL INCOME TAXATION

xxvi



§ 59:150 —Present value method

C. OTHER METHODS OF VALUATION
§ 59:151 General factors of value
§ 59:152 Determination made as of date of valuation
§ 59:153 Offers and sales of similar property
§ 59:154 Opinion evidence as to value
§ 59:155 Earnings as indication of value
§ 59:156 Cost as indication of value
§ 59:157 Market value of stock as indication of value
§ 59:158 Use of royalties and rentals as indication of value
§ 59:159 Use of valuation for state and local taxation
§ 59:160 Pool-of-capital doctrine
§ 59:161 Analytical appraisals

XIV. MISCELLANEOUS TYPES OF PROPERTY

A. COLLECTIBLES
§ 59:162 Works of art
§ 59:163 Application of blockage discount
§ 59:164 Gem stones and jewelry
§ 59:165 Collections and archives
§ 59:166 Household goods and used clothing
§ 59:167 Cars, boats, and airplanes
§ 59:168 Commercial vessels

B. ENTERTAINMENT
§ 59:169 Music and musicians
§ 59:170 Film negatives and movie rights
§ 59:171 Producers’ interest in plays and movies
§ 59:172 Radio and television broadcasting stations

C. OTHER

§ 59:173 Utilities and electric generating plants
§ 59:174 Customer and circulation lists
§ 59:175 Inventory

CHAPTER 60. DOCTRINES OF ESTOPPEL,
ELECTION, AND RES JUDICATA

I. GENERAL
§ 60:1 Overview
§ 60:2 Historical development

TABLE OF CONTENTS

xxviiK 2025 Thomson Reuters, 6/2025



II. DOCTRINES OF ESTOPPEL, QUASI-ESTOPPEL
AND RECOUPMENT
A. DEFINITION OF PRINCIPLES

§ 60:3 Equitable estoppel and its elements
§ 60:4 Limitations on equitable estoppel
§ 60:5 Quasi-estoppel or duty of consistency
§ 60:6 Judicial estoppel
§ 60:7 Elements of recoupment
§ 60:8 Recoupment used as equitable defense
§ 60:9 Recoupment of income tax against other taxes
§ 60:10 Recoupment in refund suits and deficiency

proceedings

B. APPLICATION OF PRINCIPLES AGAINST
TAXPAYERS

§ 60:11 Taxpayers estopped by affirmative action postponing
collection of tax

§ 60:12 Taxpayers estopped by appearance in tax court
§ 60:13 Taxpayers estopped by acts of other taxpayers
§ 60:14 Taxpayers estopped by errors in reporting income
§ 60:15 Taxpayers estopped by errors in claiming deductions
§ 60:16 Taxpayers estopped by errors in basis
§ 60:17 Miscellaneous application of estoppel against

taxpayer

C. APPLICATION OF PRINCIPLES AGAINST
GOVERNMENT

§ 60:18 Application of estoppel against government
§ 60:19 Estoppel by acts and statements of agents
§ 60:20 Estoppel by regulations and rulings governing tax-

exempt organizations
§ 60:21 Government not estopped by erroneous rulings
§ 60:22 Retroactivity of regulations
§ 60:23 Retroactivity of rulings
§ 60:24 Retroactive revocation of rulings
§ 60:25 Estoppel of government by private letter rulings
§ 60:26 Government not estopped by prior ruling as to

another taxpayer
§ 60:27 Government not estopped in contesting liability in

unclosed years
§ 60:28 Other doctrines distinguished

III. DOCTRINE OF ELECTION
§ 60:29 Distinction between estoppel and election

LAW OF FEDERAL INCOME TAXATION

xxviii



§ 60:30 Election by taxpayer
§ 60:31 Election by government
§ 60:32 Examples of election

IV. DOCTRINES OF RES JUDICATA AND
COLLATERAL ESTOPPEL

A. DEFINITION OF THE PRINCIPLES
§ 60:33 Doctrines of res judicata and collateral estoppel in

income tax law
§ 60:34 Res judicata and collateral estoppel contrasted
§ 60:35 Examples of res judicata and collateral estoppel
§ 60:36 Operation of res judicata and collateral estoppel

B. APPLICATION TO PARTIES
§ 60:37 Identity of parties
§ 60:38 Actions against commissioner and district director
§ 60:39 Transferee cases

C. APPLICATION TO ISSUES
§ 60:40 Identity of issues
§ 60:41 Applicability of res judicata where different causes of

actions and facts
§ 60:42 Applicability where different taxable years
§ 60:43 Identity of collateral issues for purposes of collateral

estoppel
§ 60:44 Penalties
§ 60:45 Limitations when law has changed

D. PROCEDURAL REQUIREMENTS

§ 60:46 Necessity of competent tribunal
§ 60:47 What constitutes final judgment

CHAPTER 61. APPLICABILITY OF LOCAL
RULES OF PROPERTY

I. IN GENERAL
§ 61:1 Overview

II. GENERAL RULES

A. EXISTENCE OR CREATION OF INTEREST

§ 61:2 Interests which may be subject to taxation

TABLE OF CONTENTS

xxixK 2025 Thomson Reuters, 6/2025



§ 61:3 —Defining the precise interest involved
§ 61:4 Interests which may be subject to federal tax lien
§ 61:5 Interests affected by probate
§ 61:6 Conclusiveness of state determination
§ 61:7 —Effect of tax code provisions and regulations

B. STATUS OF PERSONS AND ENTITIES
§ 61:8 Marital status
§ 61:9 Organizations

C. DETERMINATION OF TAX CODE
CONSEQUENCES

§ 61:10 Federal taxation effect of possessing interest or
status; federal tax liens

CHAPTER 62. [Reserved]

CHAPTER 63. PRESIDENTIAL ELECTION
CAMPAIGN FUND

I. IN GENERAL
§ 63:1 Overview
§ 63:2 Legislative history
§ 63:3 Validity
§ 63:4 Definitions; primary election provisions
§ 63:5 Definitions; primary and general election provisions
§ 63:6 Federal Election Commission powers to carry out

election fund responsibilities

II. FUNDING OF PRESIDENTIAL ELECTION
CAMPAIGN FUND; ACCOUNTS WITHIN FUND

§ 63:7 Funding via designation of income tax payments to
the Presidential Election Campaign Fund

§ 63:8 Time of transfers to fund
§ 63:9 Accounts within Presidential Election Campaign

Fund
§ 63:10 —Allocation to accounts

III. PAYMENTS TO CANDIDATES

A. PRIMARY ELECTIONS

§ 63:11 Eligibility for payments
§ 63:12 —Termination of eligibility

LAW OF FEDERAL INCOME TAXATION

xxx



§ 63:13 —Reestablishment of eligibility
§ 63:14 Amount of payments
§ 63:15 —Certification by the Federal Election Commission
§ 63:16 Time of payments
§ 63:17 Examinations and audits; repayments

B. GENERAL ELECTIONS
§ 63:18 Eligibility for payments
§ 63:19 Amount of payments
§ 63:20 Certification by the Federal Election Commission
§ 63:21 Time of payment
§ 63:22 Examinations and audits; repayments

IV. JUDICIAL PROCEEDINGS INVOLVING FUND
AND ACCOUNTS

§ 63:23 Actions involving Presidential Primary Matching
Payment Account

§ 63:24 Actions involving general election account

V. CRIMINAL SANCTIONS
§ 63:25 Excess campaign expenses
§ 63:26 Acceptance of certain contributions
§ 63:27 Unlawful use of payments
§ 63:28 False statements
§ 63:29 Kickbacks and illegal payments
§ 63:30 Unauthorized expenditures and contributions
§ 63:31 Unauthorized disclosure of information

VI. CONGRESSIONAL REVIEW OF ACCOUNTS
AND OF NEW RULES AND REGULATIONS

§ 63:32 Reports to Congress on payments made
§ 63:33 Rules and regulations

APPENDIX
Appendix 1. Rules of Practice and Procedure of the United

States Tax Court

TABLE OF CONTENTS

xxxiK 2025 Thomson Reuters, 6/2025


	Pages from MERTENS_06_2025_LL_REV CH.pdf
	Pages from MERTENS_06_2025_LL_REV CH-2.pdf
	Pages from MERTENS_06_2025_LL_REV CH-3.pdf

