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Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Enjoining enforcement of
unconstitutional statutes

Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Assault, battery, and
domestic violence

Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Constitutional torts and
civil rights cases

Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Nuisance, environmental,
and toxic torts

Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Trespass

Injunctions and restraining orders—Tort actions in which
injunctions can be invoked—Business torts

Injunctions and restraining orders—Parties

Injunctions and restraining orders—Grounds and
requirements

Injunctions and restraining orders—Grounds and
requirements—Burden of proof

Injunctions and restraining orders—Grounds and
requirements—Irreparable injury or inadequate
remedy at law

Injunctions and restraining orders—Grounds and
requirements—Balancing hardships

Injunctions and restraining orders—Grounds and
requirements—Likelihood of success on the merits



§ 13:19
§ 13:20
§ 13:21
§ 13:22
§ 13:23
§ 13:24
§ 13:25
§ 13:26
§ 13:27
§ 13:28
§ 13:29

§ 13:30
§ 13:31

§ 13:32

§ 13:33
§13:34
§ 13:35
§ 13:36
§ 13:37
§ 13:38
§ 13:39
§ 13:40
§ 13:41
§ 13:42
§ 13:43

§ 13:44

vi
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Injunctions and restraining orders—Grounds and
requirements—Public interest

Injunctions and restraining orders—Grounds and
requirements—Equitable defenses

Injunctions and restraining orders—Injunction
proceedings—dJurisdiction

Injunctions and restraining orders—Injunction
proceedings—Application or motion for injunctive relief

Injunctions and restraining orders—Injunction
proceedings—Hearing

Injunctions and restraining orders—Injunction
proceedings—Order

Injunctions and restraining orders—Injunction
proceedings—Modification or dissolution of injunction

Injunctions and restraining orders—Enforcement

Injunctions and restraining orders—Due process concerns

Injunctions and restraining orders—Liability for
wrongful injunctive relief; security bonds

Mandamus—Overview and definitions

Mandamus—Using mandamus in tort litigation

Mandamus—Using mandamus in tort litigation—
Challenging non-appealable trial court rulings in
federal courts

Mandamus—Using mandamus in tort litigation—
Challenging non-appealable trial court rulings in state
courts

Mandamus—Mandamus in tort actions—Actions against
non-judicial public officials

Mandamus—Substantive requirements

Mandamus—Substantive requirements—Public official’s
fa%fiilure to perform ministerial duty or usurpation of
office

Mandamus—Substantive requirements—Violation of
clear legal right

Mandamus—Substantive requirements—No adequate
remedy at law

Mandamus—Substantive requirements—Statutory
review by writ of mandamus

Mandamus—Substantive requirements—Defenses

Mandamus—Procedural requisites for mandamus

Mandamus—Procedural requisites for mandamus—
Jurisdiction

Mandamus—Procedural requisites for mandamus—
Parties

Mandamus—Procedural requisites for mandamus—
Initiation of mandamus proceeding

Mandamus—Procedural requisites for mandamus—
Hearing and burden of proof
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§ 13:45
§ 13:46
§ 13:47
§ 13:48
§ 13:49

§ 13:50
§ 13:51
§ 13:52

§ 13:54

Mandamus—Procedural requisites for mandamus—
Content and issuance of the writ

Mandamus—Procedural requisites for mandamus—
Enforcement and amendment

Mandamus—Procedural requisites for mandamus—
Appeal

Pre-judgment attachment and garnishment—Overview
and definitions

Pre-judgment attachment and garnishment—Using
attachment and pre-judgment garnishment as
provisional remedies in tort actions

Pre-judgment attachment and garnishment—
Constitutional due process limitations

Pre-judgment attachment and garnishment—Grounds for
attachment or pre-judgment garnishment

Pre-judgment attachment and garnishment—Property
subject to, or exempt from, pre-judgment attachment or
garnishment

Pre-judgment attachment and garnishment—Pre-
judgment attachment or garnishment procedure

CHAPTER 14. DISCOVERY STRATEGY
AND PRIVILEGES

§ 14:1
§14:2

§14:3
§14:4
§ 14:7
§ 14:9

Scope note

Ovc}slrview of discovery devices and strategies in using
them

Goals, objectives, and preliminary considerations

Determine your ultimate and intermediate goals

The Internet

Pre-filing preparation

Depositions before action, pending appeal, or under
urgent circumstances after filing

Entry upon land and production of documents before suit

Complaint

Scope of discovery

Mandatory disclosures

Meeting with opposing counsel regarding planning for
discovery and mandatory disclosures

Scheduling conference with the court and laying the
groundwork for future discovery

Sequence of discovery

Cost of discovery as related to the value of the case

The effect of Daubert

Preserving testimony

Interrogatories

Requests for production of documents, entry on land,
testing, and sampling
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§ 14:27
§ 14:28
§ 14:29

§ 14:30
§ 14:31
§ 14:33
§ 14:34
§ 14:35
§ 14:36
§ 14:37
§ 14:38
§ 14:39
§ 14:40
§ 14:41
§ 14:42
§ 14:43
§ 14:44
§ 14:45

§ 14:47
§ 14:48
§ 14:49
§ 14:50
§ 14:59

§ 14:60

Liticating TorT CASES

Requests for admissions

Depositions

Depositions—Deposing defendant and defendant’s
witnesses

Discovery from defendant’s experts

Independent medical examinations

Stipulations regarding discovery procedure

Obtain both hard copy and electronic information

Supplementation of disclosures and responses

Privileges

Privileges—Trade secrets

Privileges—Work product protection

Privileges—Attorney-client privilege

Privileges—Physician-patient privilege

Privileges—Privilege log

Privileges—In-camera inspection

Protective orders

Confidentiality orders: Defendant has burden of proof

Confidentiality orders: Defendant has burden of proof—
Confidentiality order usually not justified

Discovery abuse—Stonewalling by the defendant

Discovery abuse—Dump truck discovery

Motions to compel and sanctions

Destruction and spoliation of evidence

IMlustrative forms—Motion in limine in defective
wheelchair case [New/

Motion to compel inspection of vehicle /New/

CHAPTER 15. DOCUMENT DISCOVERY

§ 15:1
§ 15:2
§ 15:3
§ 15:4
§ 15:5

§ 15:6
§ 15:7

§ 15:8
§ 15:9

§ 15:10
§ 15:11

viii

Scope note

Preliminary considerations—Fed. R. Civ. P. 34

Preliminary considerations—What is a document?

Preliminary considerations—Tailoring document
discovery to the needs of the tort case

Preliminary considerations—Potential uses of
documents in tort cases

Potential sources of documents

Potential sources of documents—Existing work
product

Potential sources of documents—Public records

Potential sources of documents—Mining the Web and
its resources

Potential sources of documents—Third party and
experts’ records

Potential sources of documents—Records under the
control of the defendant
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§ 15:12
§ 15:13

§ 15:14

§ 15:15
§ 15:16

15:17
15:17.50
15:18
15:19
§ 15:20

§
§
8
§

§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:28.50

§ 15:29

Formulating a document discovery plan and case
management order

Formulating a document discovery plan and case
management order—Imaged paper and electronic
discovery

Formulating a document discovery plan and case
management order—A numbering system that
makes sense

Formulating a document discovery plan and case
management order—Software considerations

Formulating a document discovery plan and case
management order—Secrecy and confidentiality
orders

Drafting the document request

Drafting the document request—Electronic informa-
tion requests [New]

Subpoenas to third parties

Enforcing document discovery

Enforcing document discovery—Analyzing the
response

Enforcing document discovery—Creating a record to
support a motion to compel

Enforcing document discovery—Motions to compel

Responding to defense requests for production

Responding to defense requests for production—Client
privacy and First Amendment concerns

Plaintiff's Request for Production—Contaminated pro-
duce case [New]

IMustrative forms—Letters to opposing counsel—
Demanding response to requests for production

CHAPTER 16. INTERROGATORIES

§ 16:1
§ 16:2
§16:3
§ 16:4
§ 16:5
§ 16:6
§ 16:7

wn won
—
O
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§ 16 10 30
§ 16:10.70
§ 16:11
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Scope note

Interrogatory rules of procedure

Practical objectives behind interrogatories

Whether or not to send a particular interrogatory

Strategies for determining areas of inquiry

Nature of defendant as affecting strategy

Interrogatories seeking factual basis behind
contentions

Interrogatory definitions and instructions

Drafting interrogatories

Answering interrogatories

Answering interrogatories—Electronically stored infor-
mation and other records /[New/

Answering interrogatories—Supplementing interroga-
tory answers [New]

Expert interrogatories

ix
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Limiting testimony based on interrogatory answers
Scope of interrogatory requests

Interrogatory objections

Keeping track of interrogatories

IMustrative forms—Products liability interrogatories
[New]

CHAPTER 17. REQUESTS FOR

ADMISSION

§17:1 Scope note

§17:2 Purpose of requests for admission

§17:3 Scope of requests for admission

§ 17:3.50 Scope of requests for admission—Electronically stored
information /[New]/

§17:4 Distinctions between Fed. R. Civ. P. 36 requests for
admission and other discovery devices

§17:5 Using requests for admission in conjunction with
discovery devices

§17:6 Steps to consider prior to drafting requests for
admission

§17:7 Effective drafting considerations

§17:8 Timing of use of requests for admissions

§17:9 Requests for admission in the context of summary
judgment motions

§ 17:10  Requests for admission in pretrial conferences

§ 17:11 Reading requests for admission at the commencement
of trial

§17:12  Referring to admissions in the opening statement

§ 17:13  Introducing admissions in the case in chief

§17:14  Effect of admission in other proceedings

§17:15  Objections

§ 17:16  Protective orders

§ 17:17  Responding to requests for admission

§ 17:18 Responding to requests for admission—Admission

§17:19  Responding to requests for admission—Denial

§17:20  Responding to requests for admission—Admit part,
deny part (qualified answer)

§17:21  Responding to requests for admission—Unable to either
admit or deny

§ 17:22  Responding to requests for admission—Unable to either
admit or deny—Duty to inquire of third parties

§ 17:23  Sanctions

§ 17:24  Failure to respond to requests for admission

§17:25  Amending or withdrawing answers

§ 17:26  Determining the sufficiency of answers

§ 17:27 Late answers
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CHAPTER 18. DEPOSITIONS

§18:1
§ 18:2

§ 18:4

§ 18:6
§ 18:7

§ 18:9

§18:10
§ 18:11
§18:12
§18:13
§18:14
§18:16
§ 18:18
§ 18:20
§ 18:21
§ 18:22
§ 18:23
§ 18:25
§ 18:26
§ 18:27
§ 18:28
§ 18:29
§ 18:30
§ 18:31
§ 18:32
§ 18:32.50

§ 18:33
§ 18:34

Scope note

Preliminary considerations—Strategy, objectives and
purposes of deposition

Reading depositions at trial and live teleconferencing

Timing for taking depositions; Generally

Timing for taking depositions; Generally—Specific
order of depositions not required—Deposing plaintiff
prior to defendant

Timing for taking depositions; Generally—
Circumstances warranting early or immediate
depositions

Depositions on written interrogatories

Deposition preparation

Deposition preparation—Counseling the deponent—
The pre-deposition meetings

Deposition preparation—Counseling the deponent—
Meeting the deponent at home or office

Deposition preparation—Counseling the deponent—
Tell the truth

Deposition preparation—Counseling the deponent—
Preview deposition process

Deposition preparation—Counseling the deponent—
Answering only the question

Objections

Protective orders

Harassment

Privilege

Law and procedure—Notice, form and other
considerations

Law and procedure—Circumstances requiring leave of
court

Law and procedure—Method of recording the
deposition

Law and procedure—Production of documents at
deposition

Law and procedure—Designated deponent and
“persons knowledgeable”

Law and procedure—Notice requirements

Law and procedure—Place of deposition

Law and procedure—Enforcing the designation of a
proper deponent

Law and procedure—Enforcing the appearance of the
deponent [New/

Telephone, teleconference and video depositions

Telephone, teleconference and video depositions—
Telephone depositions
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§ 18:35 Telephone, teleconference and video depositions—
Telephone depositions—Recording the deposition

§ 18:36 Telephone, teleconference and video depositions—
Telephone depositions—Location of the deposition

§ 18:37 Telephone, teleconference and video depositions—
Video depositions

§ 18:42 Telephone, teleconference and video depositions—
Video depositions—Video deposition to perpetuate
testimony

§ 18:43 Telephone, teleconference and video depositions—

Video depositions—Use of video depositions at trial

§ 18:44 Conducting depositions on the Internet

§ 18:45 Depositions prior to the commencement of litigation or
pending appeal

§ 18:46 Scope of inquiry at depositions

§ 18:47 The written deposition record

§ 18:52 Cross-examination

§ 18:55 Deposing the opposing expert

§ 18:56 Deposing the opposing expert—Benefits of deposing
the opposing expert

§ 18:57 Proce(ilures and considerations for using depositions at
tria

§ 18:57.50 Addressing “dirty tricks” during a deposition /[New]

§ 18:62 IMlustrative forms—Rule 30(b)(6) notice in a premises
negligence case

§ 18:65 INlustrative forms—Notice for videoteleconference
deposition

CHAPTER 19. MOTIONS IN LIMINE

§19:1  Scope note

§ 19:2 Definition of motions in limine

§ 19:3 Types of motions in limine

§ 19:4 Types of motions in limine—Overview of the practical
impacts of definitive order on a motion in limine

§ 19:5 Use of motions in limine in jury and bench trials

§ 19:6  Availability of motions in limine in federal and state
courts generally

§ 19:7 Availability of motions in limine in federal and state
courts generally—Authorization for use in federal
courts

§ 19:8 Availability of motions in limine in federal and state
courts generally—Authorization for use in state courts

§ 19:9 Strategic litigation purposes of motions in limine

§ 19:10 Strategic litigation purposes of motions in limine—
Motions in limine to protect movant’s case

§ 19:11 Potential disadvantages of motions in limine

§ 19:12 Advantages of written, versus oral, motions in limine

xii
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§ 19:13 Rules and strategic considerations governing timing of
motions in limine

§ 19:14 Preliminary steps for preparing a motion in limine

§ 19:15 Preliminary steps for preparing a motion in limine—
Gather information from client

§ 19:16 Preliminary steps for preparing a motion in limine—
Achieve working familiarity with legal and evidentiary
issues

§ 19:17 Preliminary steps for preparing a motion in limine—
Review and analyze pleadings and discovery

§ 19:18 Preparation and effective drafting of motions in limine

§ 19:19 Preparation and effective drafting of motions in limine—
Scope: Draft motions in limine on all inadmissible
issues

§ 19:20 Preparation and effective drafting of motions in limine—
Avoid inappropriate issues

§ 19:21 Preparation and effective drafting of motions in limine—
Clearly present each issue

§ 19:22 Preparation and effective drafting of motions in limine—
Clearly set out requested relief

§ 19:23 Preparation and effective drafting of motions in limine—
Briefs in support of motions in limine: General
considerations and timing

§ 19:24 Preparation and effective drafting of motions in limine—
Briefs in support of motions in limine: General
considerations and timing—Effective drafting
techniques

§ 19:25 Necessity of drafting proposed orders

§ 19:26 Necessity of drafting proposed orders—Effective drafting
techniques

§ 19:27 Seek agreement of counsel

§ 19:28 Responding to motions in limine, generally

§ 19:29 Responding to motions in limine, generally—Failure to
respond to motions in limine

§ 19:30 Dealing with objections to motions in limine

§ 19:31 Hearings on motions in limine

§ 19:32 Orders on motions in limine, generally

§ 19:33 Orders on motions in limine, generally—Preserving a
record

§ 19:34 Orders on motions in limine, generally—Objections

§ 19:35 Effect of orders on motions in limine on trial proceedings,
generally

§ 19:36 Effect of orders on motions in limine on trial proceedings,
generally—Need to renew motion or objection at trial
to preserve issue for appeal

§ 19:37 Violations of motions in limine

§ 19:38 Violations of motions in limine—Reviewability of motions
in limine

§ 19:39 Violations of motions in limine—Standard of review
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§ 19:43 Illustrative forms—Routine items for all cases
§ 19:48 Sample motion in limine to exclude expert testimony in
products liability case [New]

CHAPTER 20. SANCTIONS

1 Scope note
4 Strategy, objectives, and preliminary considerations—
Obtaining sanctions
5 Strategy, objectives, and preliminary considerations—
Avoiding sanctions
6 Overview of the law
7 Improper, frivolous, or unsupported pleadings,
motions, and other papers: Fed. R. Civ. P. 11
8 Improper, frlvolous or unsupported pleadings,
motions, and other papers: Fed. R. Civ. P. 11—
Persons and conduct subject to Rule 11
§ 20:9 Improper, frivolous, or unsupported pleadings,
motions, and other papers: Fed. R. Civ. P. 11—“Safe
harbor” provision
§ 20:10 Improper, frivolous, or unsupported pleadings,
motions, and other papers: Fed. R. Civ. P. 11—
Sanctions for violation of Rule 11
§ 20:11 Improper, frivolous, or unsupported pleadings,
motions, and other papers: Fed. R. Civ. P. 11—
Sanctions for violation of Rule 11—Mitigating and
aggravating factors
§ 20:12 Unwarranted, improper, unreasonable, or unduly
burdensome or expensive disclosure or discovery
request, response, or objection: Fed. R. Civ. P. 26(g)
§ 20:13 Unwarranted, improper, unreasonable, or unduly
burdensome or expensive disclosure or discovery
request, response, or objection: Fed. R. Civ. P.
26(g)—Persons and conduct subject to Rule 26(g)
§ 20:14 Unwarranted, improper, unreasonable, or unduly
burdensome or expensive disclosure or discovery
request, response, or objection: Fed. R. Civ. P.
26(g)—Sanctions for violation of Rule 26(g)

§ 20:15 Failure to make disclosure or cooperate in discovery:
Fed. R. Civ. P. 37

§ 20:16 Failure to make disclosure or cooperate in discovery:
Fed. R. Civ. P. 37—Persons and conduct subject to
Rule 37

§ 20:17 Failure to make disclosure or cooperate in discovery:
Fed. R. Civ. P. 37—Sanctions for violation of Rule 37

§20:18 Unreasonable and vexatious multiplication of
proceedings: 28 U.S.C.A § 1927

§ 20:19 Unreasonable and vexatious multiplication of

proceedings: 28 U.S.C.A § 1927—Persons and
conduct subject to 28 U.S.C.A. § 1927

Xiv
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§ 20:20

§ 20:21
§ 20:22
§ 20:23
§ 20:24

§ 20:25

§ 20:26

§ 20:27

§ 20:28

§ 20:29

§ 20:30

§ 20:31
§ 20:32
§ 20:33.50

§ 20:34
§ 20:41

§ 20:48

Unreasonable and vexatious multiplication of
proceedings: 28 U.S.C.A § 1927—Sanctions for
violation of 28 U.S.C.A. § 1927

Frévfflﬁgs appeals: Fed. R. App. P. 38 and 28 U.S.C.A.

Frivolous appeals: Fed. R. App. P. 38 and 28 U.S.C.A.
§ 1912—Persons and conduct subject to sanctions

Frivolous appeals: Fed. R. App. P. 38 and 28 U.S.C.A.
§ 1912—Sanctions for violation

Failure to appear at, or participate in, pretrial
conff)erence or to obey pretrial order: Fed. R. Civ. P.
16(

Failure to appear at, or participate in, pretrial
conference or to obey pretrial order: Fed. R. Civ. P.
16(f)—Persons and conduct subject to Rule 16(f)

Failure to appear at, or participate in, pretrial
conference or to obey pretrial order: Fed. R. Civ. P.
16(f)—Sanctions for violation of Rule 16(f)

Presenting summary judgment affidavits in bad faith
or solely for the purpose of delay: Federal Rule of
Civil Procedure 56(h) [Retitled]

Failure to prosecute, or to comply with Federal Rules
of Civil Procedure or any court order: Federal Rule
of Civil Procedure 41(b)

Failure to prosecute, or to comply with Federal Rules
of Civil Procedure or any court order: Federal Rule
of Civil Procedure 41(b)—Persons and conduct
subject to Rule 41(b)

Failure to prosecute, or to comply with Federal Rules
of Civil Procedure or any court order: Federal Rule
of Civil Procedure 41(b)—Sanctions for violation of
Fed. R. Civ. P. 41(b)

The inherent power of the federal courts to sanction

The inherent power of the federal courts to sanction—
Persons and conduct subject to courts’ inherent
power

Appellate review in federal courts for Rule 37
sanctions [New/

Checklist—Practice pointers

IMustrative forms—Rule 37—Motion for sanctions for
failure to appear at deposition

Order imposing sanctions under Rule 37 for discovery
violations [New/

CHAPTER 22. MEDICAL EXPENSES AND

RELATED SPECIAL DAMAGES

§ 22:1 Scope note
§ 22:2  Strategic overview

© 2024 Thomson Reuters, 10/2024



Liticating TorT CASES

§ 22:4  Strategic overview—Decisions on using expenses

§ 22:5 Issues to raise with clients

§ 22:6 Issues to raise with clients—Medical records

§ 22:8 Issues to raise with clients—Brain injuries and mental

illnesses

§ 22:9 Issues to raise with clients—Lack of medical treatment
and cooperation of plaintiff

§ 22:10 Issues to raise with clients—Subrogation

§ 22:11 Pre-trial issues

§ 22:12 Pre-trial issues—Demand letter

§ 22:13 Pre-trial issues—Insurance adjusters

§ 22:14 Pre-trial issues—Settlement negotiations

§ 22:16 Types of medical expenses

§ 22:17 Types of medical expenses—Special medical services

§ 22:19 Types of medical expenses—Family living expenses

§ 22:20 Types of medical expenses—Special diets

§ 22:21 Types of medical expenses—Medical expenses for
diagnosis

§ 22:22 Types of medical expenses—Medical expenses for
treatment

§ 22:23 Types of medical expenses—Medical expenses for trial
preparation—The IME (independent medical
examination)

§ 22:24 Types of medical expenses—Medical expenses for trial
preparation—The DME (defense’s medical
examination)

§ 22:25 Types of medical expenses—Future medical expenses

§ 22:26 Types of medical expenses—Future medical expenses—
At-risk conditions

§ 22:27 Types of medical expenses—Future medical expenses—
Medical monitoring

§ 22:28 Types of medical expenses—Future medical expenses—
Developing treatment plans and determining expenses

§ 22:29 Demonstrative aids

§ 22:32 Stipulations

§ 22:33 Stipulations—Requests for admissions

§ 22:34 Plaintiff's burden of proof with respect to medical
expenses

§ 22:35 Plaintiff’'s burden of proof with respect to medical
expenses—Procuring and preparing medical experts

§ 22:36 Plaintiff's burden of proof with respect to medical
expenses—Procuring and preparing medical experts—
Using medical experts

§ 22:37 Plaintiff's burden of proof with respect to medical
expenses—Procuring and using non-medical experts

§ 22:38 Plaintiff's burden of proof with respect to medical
expenses—Procuring and using non-medical experts—
Lay witnesses

XVi
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§ 22:39 Plaintiff's burden of proof with respect to medical
expenses—Issues with causation

§ 22:40 Plaintiff's burden of proof with respect to medical
expenses—Issues with causation—Preexisting injury
and “eggshell plaintiff” rule

§ 22:41 Plaintiff's burden of proof with respect to medical
expenses—Issues with causation—Subsequent
intervening accident

§ 22:42 Plaintiff’'s burden of proof with respect to medical
expenses—Issues with causation—Subsequent
intervening accident—Single injury rule

§ 22:43 Plaintiff's burden of proof with respect to medical
expenses—Expenses must be reasonable and necessary

§ 22:45 Plaintiff's burden of proof with respect to medical
expenses—Expenses must be reasonable and
necessary—Plaintiff’s failure to mitigate

§ 22:46 Plaintiff's burden of proof with respect to medical
expenses—Expenses must be reasonable and
necessary—Plaintiff’s failure to mitigate—Mitigation
and expert testimony

§ 22:47 Introduction of evidence of collateral source

§ 22:49 Appeals

§ 22:64 Jury Instructions—Reasonable medical expenses [New]

§ 22:65 Jury Instructions—Present value of future medical
expenses [New]

CHAPTER 23. LOSS OF EARNINGS AND
IMPAIRMENT OF EARNING

CAPACITY

§23:1 Scope note

§ 23:2 The psychology of the damages presentation when
dealing with income-related losses

§ 23:3 Categories of income-related damages

§ 23:4 Evidence and witnesses generally required to prove lost
earnings/lost time

§ 23:6 Evidence and witnesses generally required to prove lost
earnings/lost time—Expert testimony

§ 23:7 Evidence and witnesses generally required to prove lost
earnings/lost time—The vocational economic
assessment

§ 23:8 Evidence and witnesses generally required to prove lost
earnings/lost time—Use of quality of life assessment
scale to bolster lost earning capacity damages

§ 23:9 Evidence and witnesses generally required to prove lost
earnings/lost time—Use of “pain equilibration” to
bolster lost earning capacity damages

§ 23:14 Pleadings and written discovery relating to income loss
issues
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§ 23:19 Depositions

§ 23:20 Jury research

§ 23:23 TIllustrative forms—Allegation: Loss of past earnings

§ 23:24 Tllustrative forms—Allegation: Loss of future earnings

§ 23:25 Illustrative forms—Allegation: Impairment of earning
capacity

§ 23:26 Illustrative forms—Demand to produce

CHAPTER 24. PAIN AND SUFFERING
AND NON-ECONOMIC DAMAGES

§ 24:1 Scope note

§ 24:3 Obtain the medical records and examine them

§24:4 Right to recover for pain and suffering

§ 24:4.50 Increased risk of future injury [New/

§ 24:5 Disfigurement

§ 24:6 Disability

§ 24:7 Loss of enjoyment of life

§ 24:9 Medical records as sources of proof

§ 24:10 Developing lay witnesses

§ 24:11 Presenting non-economic damages in opening
statement

§ 24:12 Proof of pain and suffering at trial
§ 24:13 Proof of loss of enjoyment of life at trial
§24:14 Proof of loss of enjoyment of life at trial—Use of an

expert

§ 24:19 Use of day-in-the-life films or serial photographs

§ 24:21 Proof of non-economic damages in final argument—
Itemized verdicts

§ 24:22 Proof of non-economic damages in final argument—

Per diem arguments
§ 24:23 Pleadings

§ 24:24 Defenses to non-economic damages claims

§ 24:36 Illustrative forms—Authorization for release of
medical records

§ 24:37 Ilustrative forms—Authorization for release of
hospital records [Deleted]

§ 24:38 INlustrative forms—Authorization for release of
psychiatric records

§ 24:39 IMustrative forms—Letter requesting medical records

from physician

§ 24:42.50 Sample qualified protective order /[New]

§ 24:43 IMlustrative jury instructions—General instructions for
non-economic damages

§ 24:44.50 Illustrative jury instructions—Exemplary or punitive
damages distinguished from compensatory damages
for mental suffering /[New]

§ 24:45 Illustrative verdict forms
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CHAPTER 25. LOSS OF CONSORTIUM

§ 25:1
§ 25:2
:2.50
:3.50
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§ 25:6
§ 25:

§ 25:9

§ 25:10
§ 25:11
§ 25:12
§ 25:13
§ 25:14
§ 25:15

§ 25:16
§ 25:17

§ 25:18

§ 25:19

§ 25:20

§ 25:21

Scope note

Consortium defined

Loss of consortium in wrongful death cases [New/

Considerations for consortium claims

Nature of loss of consortium claim: derivative or
independent /[New]

Investigating spousal consortium claims

Effect of counsel’s failure to obtain informed consent
and/or overlooking the uninjured spouse or family
member

The right of consortium plaintiffs to separate counsel

Matters affecting recovery—Liability insurance
coverage

Matters affecting recovery—Settlement and release by
tort victim

The history of consortium—From the Middle Ages to
the Married Women’s Acts of the 1950’s

The history of consortium—From the 1950’s to the
present

The “heartbalm” twins: Alienation of affections and
criminal conversion/conversation

Consortium rights of particular persons—Uninjured or
“deprived” spouse

Consortium rights of particular persons—One who is
engaged to or cohabitating with an injured plaintiff

Consortium rights of particular persons—Persons in
same-sex “marriages,” civil unions, or domestic
partnerships [Retitled]

Consortium rights of particular persons—Child’s right
to loss of parental consortium

Consortium rights of particular persons—Parents’
right to recover for loss of child’s consortium (filial
consortium)

Consortium rights of particular persons—Parents’
right to recover for loss of child’s consortium (filial
consortium)—-“In loco parentis” plaintiffs, including
stepparents and grandparents

Consortium rights of particular persons—Parents’
right to recover for loss of child’s consortium (filial
consortium)—Medical expenses for an injured child

Consortium rights of particular persons—Parents’
right to recover for loss of child’s consortium (filial
consortium)—Loss of a minor child’s services and
income

Consortium rights of particular persons—Parents’
right to recover for loss of child’s consortium (filial
consortium)—Nursing care and services by and for
family members
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§ 25:23
§ 25:24
§ 25:25
§ 25:26
§ 25:27
§ 25:28
§ 25:30
§ 25:32
§ 25:34
§ 25:37.50
§ 25:38
§ 25:40
§ 25:41
§ 25:42
§ 25:45
§ 25:46
§ 25:48
§ 25:49

§ 25:50

§ 25:56
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Consortium rights of particular persons—Parents’
right to recover for ?oss of child’s consortium (filial
consortium)—Intentional or direct interference with
parent-child relationship

Consortium rights of particular persons—Loss of
services of a “key family business employee”

Related theories of recovery—The bystander’s cause of
action

Related theories of recovery—The “zone of danger”
plaintiff

Joinder of consortium cause of action with primary
cause of action

Ante litem tort claim notices

Proof and advocacy of consortium damages

The four prongs of proof—The quality of the
relationship

The four prongs of proof—The magnitude of the loss

Six additional factors for proving parental, filial and
spousal consortium—The nature and quality of the
family relationship

Six additional factors for proving parental, filial and
spousal consortium—Loss of “golden years,” “grand
tours” & “plans or dreams for the future” [New/

Six additional factors for proving parental, filial and
spousal consortium—Substitute consortium
relationships

Particular defenses—Statute of limitations

Particular defenses—Comparative or contributory
negligence of the injured plaintiff

Particular defenses—Comparative or contributory
negligence of the consortium plaintiff

Sources of proof

Lay witnesses

Documents, databases and exhibits

Use of bottom line, time unit, and per diem figures in
closing argument

Use of bottom line, time unit, and per diem figures in
closing argument—Devices to guide jurors in
assessing damages

Jury instructions—Illustrative deficient instructions

CHAPTER 26. WRONGFUL DEATH AND
SURVIVAL ACTIONS

§ 26:2
§ 26:3.50
§ 26:4

§ 26:5

XX

Historical background—Wrongful death actions

Limitations on damages—Caps [New]/

Nature and objectives of wrongful death and survival
actions

Initial steps in litigation—Choosing a forum
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§ 26:6 Initial %teps in litigation—Determining the limitations
perio

§ 26:7 Initial steps in litigation—Determining the real party
in interest; personal representatives

§ 26:8 Initial steps in litigation—The complaint

§ 26:13 Medical issues and investigation—Autopsies—

Disinterment and subsequent autopsy—Obtaining
authorization for disinterment

§ 26:14 Medical issues and investigation—Tissue slides

§ 26:15 Maximizing damages

§ 26:16 Maximizing damages—Determining life expectancy
§ 26:18 Maximizing damages—The “moment of extremis”

§ 26:19 Maximizing damages—The “moment of extremis”—

Utilizing the autopsy and medical testimony to
distinguish the moment of extremis from an
instantaneous death

§ 26:22 Maximizing damages—Damages for the grief and
bereavement of the next of kin

§ 26:24 Maximizing damages—Damages for the grief and
bereavement of the next of kin—Pathological grief

§ 26:26 Maximizing damages—Damages for the grief and
bereavement of the next of kin—Death of a child

§ 26:27 Maximizing damages—Damages for the grief and
bereavement of the next of kin—Death of a child—
Impact of parent’s bereavement

§ 26:28 Maximizing damages—Damages for the grief and
bereavement of the next of kin—Death of a child—
Newborn and very young children; Adult children

§ 26:29 Maximizing damages—Punitive damages

§ 26:30 Maximizing damages—Preserving a case of
aggravated liability

§ 26:33 Anticipating and countering defenses—Defenses

aimed toward mitigating loss of consortium and
grief damages

§ 26:34 Anticipating and countering defenses—Defenses
grounded in contributory fault and “lack of
relationship”

§ 26:35 Settling the case before trial

§ 26:37 Trial and proof strategies—Motions in limine

§ 26:37.50 Trial and proof strategies—Effect of remarriage [New]

§ 26:40 Trial and proof strategies—Presenting and arguing
damage claims—Pecuniary loss

§ 26:42.50 Trial and proof strategies—Presenting and arguing
damage claims—Economist testimony—Adjustment
to economic loss for personal consumption [New]

§ 26:43 Trial and proof strategies—Presenting and arguing
damage claims—Bringing the decedent alive

§ 26:46 Trial and proof strategies—Presenting and arguing
damage claims—The missed event
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§ 26:46.50 Trial and proof strategies—Presenting and arguing
damage claims—Maximizing earning capacity with
emotional intelligence /[New/
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CHAPTER 30. COLLATERAL SOURCE/
THIRD-PARTY PAYOR; DUTY TO
MITIGATE DAMAGES
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§ 30:6
§ 30:8

§ 30:10

§ 30:12
§30:13
§ 30:14
§ 30:16
§ 30:17
§ 30:18
§ 30:19
§ 30:20
§ 30:21
§ 30:21.50
§ 30:23

§ 30:24
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Scope note

The collateral source rule: Its purposes and
underlying concept of coordinating benefits

The collateral source rule under attack

The collateral source rule under attack—Differing
state law practices

The collateral source rule under attack—Differing
state law practices—Preclusion of application in
medical malpractice cases

The collateral source rule under attack—Conflict with
ERISA

Strategies and objectives for litigating collateral
source issues—Actions taken in discovery that will
assist at trial

Strategies and objectives for litigating collateral
source issues—Client-provided information as a
basis for strategic planning of the plaintiff’s case

Strategies and objectives for litigating collateral
source issues—Shielding the collateral source

Strategies and objectives for litigating collateral
source issues—Tailoring the damages claim to avoid
collateral source issues

Admissibility of collateral source information

Effect of remarriage of plaintiff in wrongful death
action

Violation of the collateral source rule

The theory of double recovery

Exceptions to the collateral source rule

Payment of medical bills by settling co-tortfeasors

Admissibility of specific types of collateral source
benefits

Treatment of “write offs” by medical care providers
[New]

Rights of third-party payors—Subrogation, liens,
coordination of benefits, and recoupment

Duty to mitigate—Types of evidence plaintiff must
present to show duty fulfilled
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§ 30:27
§ 30:28

§ 30:30
§ 30:31
§ 30:32
§ 30:33

§ 30:34
§ 30:37
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Duty 1‘20 mitigate—Examples of efforts plaintiff must
make

Duty to mitigate—Failure to undergo surgery

Duty to mitigate—Failure to combat obesity

Duty to mitigate—Other violations of the duty to
mitigate

Payments received from settling joint tortfeasor

Contributory and comparative negligence

When is plaintiff excused from a failure to mitigate?

When is plaintiff excused from a failure to mitigate?—
Seat belt defense

Burden of proof

IMustrative forms—Motion in limine—Collateral
source benefits (alternative form)

CHAPTER 32. SCHEDULING AND PRE-
TRIAL CONFERENCES AND ORDERS

§ 32:1
§ 32:3
§ 32:4
§ 32:5
§ 32:6
§ 32:8
§ 32:9

§ 32:10
§ 32:11
§ 32:12
§ 32:13
§ 32:14
§ 32:15
§ 32:16
§ 32:17
§ 32:19
§ 32:20
§ 32:22
§ 32:23

§ 32:24
§ 32:25

vi

Scope note

Preliminary considerations—Purpose of Rule 16

Preliminary considerations—Evolution of Rule 16

Preliminary considerations—Overview of Rule 16

Objectives and strategies

Scheduling orders and conferences—Purpose

Scheduling orders and conferences—Required topics in
the scheduling order

Scheduling orders and conferences—Standard for
modification

Scheduling orders and conferences—Timing of the
scheduling order

Scheduling orders and conferences—Optional subjects
under Rule 16(b)

Scheduling orders and conferences—Relationship to Rule
26 discovery obligations

Scheduling orders and conferences—Scheduling
conference

Scheduling orders and conferences—Impact of early
motions

Scheduling orders and conferences—Sanctions for failure
to comply with orders

Scheduling orders and conferences—Exempt cases under
local rules

Case management conference—Purpose

Case management conference—When appropriate

Case management conference—Sanctions

Case management conference—Various discovery issues

Case management conference—Issues addressed

Final pretrial conference
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§ 32:26 Final pretrial conference—Purpose

§ 32:27 Final pretrial conference—Preparation

§ 32:28 Final pretrial conference—Scheduling

§ 32:29 Final pretrial conference—Settlement revisited

§ 32:30 Final pretrial conference—Amendment of pleadings

§ 32:31 Final pretrial conference—Summary judgment motions

§ 32:32 Final pretrial conference—Stipulations and admissions

§ 32:33 Final pretrial conference—Motions in limine

§ 32:34 Final pretrial conference—Trial issues

§ 32:35 Final pretrial conference—dJury instructions

§ 32:36 Final pretrial conference—Final pretrial order

§ 32:37 Alternative dispute resolution

§ 32:38 Complex cases

§ 32:39 State court practices

§ 32:40 Sanctions

§ 32:41 Appellate review

§ 32:44 Tllustrative forms—Pretrial order in an asbestos liability
summary jury trial /[New]

CHAPTER 33. SETTLEMENTS

§33:1 Scope note

§ 33:2 Advantages of settling

§33:3 Valuing the case, generally

§33:4 Valuing the case, generally—Factors to consider

§ 33:5 Valuing the case, generally—Using focus groups

§ 33:6 Preparing and assessing the case before making a
settlement demand

§ 33:7 Preparing and assessing the case before making a
settlement demand—Insurance coverage issues

§ 33:8 Preparing and assessing the case before making a

settlement demand—Insurance coverage issues—
Amount of insurance coverage

§ 33:9 Preparing and assessing the case before making a
settlement demand—Type of case

§ 33:10 Preparing and assessing the case before making a
settlement demand—Venue, generally

§ 33:11 Preparing and assessing the case before making a
settlement demand—dJudge

§ 33:12 Preparing and assessing the case before making a
settlement demand—Plaintiff

§ 33:14 Preparing and assessing the case before making a
settlement demand—Damages

§ 33:15 Preparing and assessing the case before making a
settlement demand—Defendant

§ 33:19 Preparing and assessing the case before making a

settlement demand—Determining your client’s
“bottom line”
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§ 33:55.50
§ 33:55.70

§ 33:60
§ 33:61
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Preparing and assessing the case before making a
settlement demand—Obtaining your client’s consent
to settle the case

The value of appointing a guardian for a seriously
injured chil(f)

Timing of settlement demands

Timing of settlement demands—Initiating settlement
negotiations

Policy limits settlement demand

The opening demand

High-low settlements

Presenting the settlement demand

Presenting the settlement demand—Demand letter

Presenting the settlement demand—Settlement
brochure

Presenting the settlement demand—Settlement
brochure—Contents

Ways to settle a case

Ways to settle a case—Telephone negotiations

Ways to settle a case—Settlement conference without
a mediator

Ways to settle a case—Mediation

Negotiation strategies

Negotiation strategies—Who really has sufficient
monetary authority to settle your case?

Negotiation strategies—Getting the most money you
can

Structured settlements

Structured settlements—Advantages and
disadvantages of structured settlements

Structured settlements—Situations in which
structured settlements should be considered

Structured settlements—Taxation questions

Structured settlements—Attorney fees

Structured settlements—Types of structured
settlements

Ethical considerations

Judicial approval of some settlements [New]

Judicial approval of some settlements—Class action
settlements /[New]

IMlustrative forms—Statement of distribution

IMustrative forms—Consent judgment approving
settlement [New]

CHAPTER 34. JURY SELECTION
TECHNIQUES AND LAW OF JURY
SELECTION

§ 34:2 Preliminary considerations
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Preliminary considerations—Know the judge

Preliminary considerations—Know the time limitations

Preliminary considerations—dJury consultants

Know the law of your jurisdiction

Know the law of your jurisdiction—Challenges for cause

Know the law of your jurisdiction—Challenges for
cause—DBias and prejudice

Know the law of your jurisdiction—Challenges for
cause—Bias and prejudice—Rehabilitation

Know the law of your jurisdiction—Challenges for
cause—Preserving error

Know the law of your jurisdiction—Peremptory
challenges

Batson challenges

Batson challenges—Elements

Batson challenges—Elements—Prima facie case

Batson challenges—Elements—Neutral explanation

Batson challenges—Elements—Purposeful discrimination

Batson challenges—How to conduct a Batson hearing

Batson challenges—Remedies for violation

Batson challenges—Future extension of protections

Analyzing dynamics of potential jury members

Jury note-taking

Preparing voir dire questions

Preparing voir dire questions—dJury questionnaires

Juror impanelment methods

Beginning voir dire

Beginning voir dire—Introducing your legal theory

Beginning voir dire—Using visual aids

Beginnling voir dire—Do not fear contaminating the jury
pane

Beginning voir dire—Handling damages

CHAPTER 35. JUROR BIAS

§ 35:1
§ 35:2

Scope note

Historical roots

Educating judges about jury bias

Defining bias

The juror bias model

The importance of utilizing the juror bias rhetoric

Utilizing tort reform rhetoric

The “suspicion” bias

The “suspicion” bias—The roots of the suspicion bias

The “suspicion” bias—The importance of suspicion
categories

The “suspicion” bias—The suspicion rhetoric

The “suspicion” bias—An anti-lawsuit bias
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§ 35:13
§ 35:14

§ 35:15
§ 35:17

§ 35:18
§ 35:19

§ 35:20
§ 35:21

§ 35:22
§ 35:23

§ 35:24
§ 35:25
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The “suspicion” bias—Suspicion rhetoric creates
sympathy for the defendant

The “suspicion” bias—Voir dire using the suspicion
rhetoric

The “victimization” bias

The “victimization” bias—Utilizing victim rhetoric
during voir dire

The “personal responsibility” bias

The “personal responsibility” bias—Utilizing the
personal responsibility bias

The “personal responsibility” bias—The attribution of
responsibility

The “personal responsibility” bias—Voir dire utilizing
personal responsibility rhetoric

The “stuff happens” bias

The “stuff happens” bias—Clues to identifying the
“stuff happens” juror

The “stuff happens” bias—Voir dire utilizing “stuff
happens” rhetoric

The “blame-the-plaintiff” bias

§ 35:25.50 Other biases [New]

§ 35:26
§ 35:27

IMlustrative focus group deliberations

Sample motion and memorandum in support of mo-
tion for new trial including denial of adequate jury
voir dire as grounds [New/

CHAPTER 37. OPENING STATEMENT

§37:1
§ 37:2
§ 37:3

§ 37:4
§ 37:5

§ 37:6
§ 37:7

Scope note

Law governing opening statements

Law governing opening statements—Difference between
opening statement and closing argument

Law governing opening statements—ODbjectionable
matters in opening statement

The importance of the opening statement

The jury’s perspective

Constructing the opening

Constructing the opening—Common mistakes

Constructing the opening—The elements of a good story

The principles of storytelling—Start strong

The principles of storytelling—Paint a vivid picture of
what happened

The principles of storytelling—Use the active voice

The principles of storytelling—Tell the story in the
present tense

The principles of storytelling—Use simple, ordinary
words and phrases
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§ 37:21

The principles of storytelling—Use evocative language
that transforms actions and concepts into memora%le
images

The principles of storytelling—Involve the audience

The principles of storytelling—Identify a moral to
motivate the audience

Discussing legal concepts in opening statement

“Inoculating” arguments during opening statements—

Dealin% with potential problems in the plaintiff’s case

through opening statements

“Inoculating” arguments during opening statements—
Dealing with %efenses

Arguing damages—Should plaintiff specify the amount
sought

Persuasive techniques for the courtroom storyteller—
Hold something back

Persuasive techniques for the courtroom storyteller—
Stories within stories

Persuasive techniques for the courtroom storyteller—
Analogies

Use of visual aids

The non-verbal aspects of the opening statement

The non-verbal aspects of the opening statement—
Posture, gestures, and movement

CHAPTER 38. PRESENTATION OF THE
CASE IN CHIEF

§ 38:1
§ 38:2

§ 38:3
§ 38:5
§ 38:8
§ 38:9

§ 38:10

§ 38:11
§ 38:13
§ 38:14

§ 38:15
§ 38:17
§ 38:18

Scope note

Strategy, objectives, and preliminary considerations—
Getting the facts out early

Strategy, objectives, and preliminary considerations—
Know what facts and issues to prove

Strategy, objectives, and preliminary considerations—
Introduction of formal and informal admissions

Strategy, objectives, and preliminary considerations—
Importance of being honest with the jury

Strategy, objectives, and preliminary considerations—
Reviewing pattern jury instructions and other source
material

Strategy, objectives, and preliminary considerations—
Developing a theme

Evaluation of jury

Preparation of witnesses

Preparation of witnesses—Preparation for
cross-examination

Preparation of witnesses—Appearance of witnesses

Problem witnesses—Young children

Problem witnesses—Physically handicapped witnesses
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§ 38:19
§ 38:20
§ 38:21
§ 38:23

LiticatiNg TorT CASES

Order of proof—The first witnesses

Order of proof—Changing the order of witnesses
Order of proof—Liability first vs. damages first
Scope of examination

§ 38:26 The client as witness

§ 38:27 The exercise of privileges

§ 38:30 Anticipating objections

§ 38:31 The use of demonstrative exhibits

§ 38:32 Courtroom experimental evidence

§ 38:33 Offers of proof

§ 38:34 Motions to strike

§ 38:35 Anticipating impeachment

§ 38:36 Redirect examination

§ 38:37 Testimony through depositions

§ 38:38 Testimony through depositions—Videotaped depositions

§ 38:39 Testimony through depositions—Video editing

§ 38:40 Video conferencing and satellite appearances

§ 38:41 Jury view

§ 38:42 Rebuttal evidence

CHAPTER 39. DIRECT EXAMINATION OF

LAY WITNESSES

§ 39:1 Scope note

§ 39:2 Case intake and investigation

§ 39:6 Case intake and investigation—Liability witnesses and
evidence—Look for similar occurrences

§ 39:8 Case intake and investigation—Damages witnesses and
evidence—Interim loss

§ 39:9 Case intake and investigation—Damages witnesses and
evidence—Identification of damages witnesses

§ 39:13 Case intake and investigation—Damages witnesses and
evidence—Preserve evidence

§ 39:15 Trial planning and selection of lay witnesses

§ 39:16 Trial planning and selection of lay witnesses—Prima
facie case

§ 39:22 Trial planning and selection of lay witnesses—
Competency of witnesses

§ 39:25 Trial planning and selection of lay witnesses—Using
unhelpful or “problem” witnesses

§ 39:28 Trial planning and selection of lay witnesses—Select the
witnesses you need, not just the most obvious

§ 39:31 Trial planning and selection of lay witnesses—Dealing
with testimonial privileges

§ 39:35 Preparation of witnesses

§ 39:50 Preparation of witnesses—Problems typical of lay
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witnesses—Dress and grooming
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§ 39:58

§ 39:64
§ 39:74

§ 39:77

§ 39:81

§ 39:88
§ 39:91
§39:101
§ 39:102
§ 39:115
§ 39:118

§ 39:119

§ 39:120
§39:121

§ 39:123
§ 39:124
§ 39:127

§ 39:128

§ 39:129

§ 39:130

Preparation of witnesses—Preparing witnesses for
cross-examination and impeachment

Planning and conduct of direct examination

Planning and conduct of direct examination—
Organization and content of examination

Planning and conduct of direct examination—
Organization and content of examination—
Establishing witness credibility

Planning and conduct of direct examination—
Organization and content of examination—
Comparison and contrast

Planning and conduct of direct examination—
Sequestering lay witnesses

Planning and conduct of direct examination—
Examination through interpreter

Planning and conduct of direct examination—Types of
questions

Planning and conduct of direct examination—Types of
questions—Leading questions

Planning and conduct of direct examination—Use of
exhibits and demonstrative items

Planning and conduct of direct examination—Use of
exhibits and demonstrative items—Documents—Best
evidence rule

Planning and conduct of direct examination—Use of
exhibits and demonstrative items—Real and
demonstrative evidence and aids

Planning and conduct of direct examination—Use of
exhibits and demonstrative items—Foundation

Planning and conduct of direct examination—Use of
exhibits and demonstrative items—Foundation—
Courtroom creations

Planning and conduct of direct examination—
Demonstrations and experiments, generally

Planning and conduct of direct examination—Exhibition
of person or body

Planning and conduct of direct examination—Handling
the nervous, confused, or forgetful witness—
Refreshing recollection

Planning and conduct of direct examination—Handling
the nervous, confused, or forgetful witness—
Refreshing recollection—Writings and prior
statements

Planning and conduct of direct examination—Handling
the nervous, confused, or forgetful witness—Past
recollection recorded

Planning and conduct of direct examination—
Examination of hostile or adverse witness
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§ 39:132
§ 39:133
§ 39:134
§ 39:135
§ 39:136

§ 39:137
§ 39:140
§ 39:142

§ 39:145
§ 39:147
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Planning and conduct of direct examination—
Impeaching your own witness

Planning and conduct of direct examination—Lay
opinions

Planning and conduct of direct examination—Hearsay
issues

Planning and conduct of direct examination—Hearsay
issues—Admissions and declarations against interest

Planning and conduct of direct examination—Hearsay
issues—Self-serving declarations

Planning and conduct of direct examination—Hearsay
issues—Self-serving declarations—Prior consistent
statements

Planning and conduct of direct examination—Hearsay
issues—Deposition or other former testimony

Planning and conduct of direct examination—Dealing
with objections

Special types of witnesses—Child witness

Special types of witnesses—Business witness

Summary and practice pointers checklist
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CHAPTER 41. DIRECT AND CROSS-
EXAMINATION OF EXPERT
WITNESSES

§41:1
§41:2
§41:3
§41:4
§ 41:5
§41:8
§41:9
§41:10
§41:11
§41:12
§41:13
§41:17
§41:18

§41:19
§41:20
§ 41:22

§ 41:23
§ 41:24

§ 41:25
§ 41:25.50
§ 41:26
§ 41:27

§ 41:28
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Scope note

Preliminary considerations on direct examination

Preparation for direct examination

Introducing the expert

Qualifying the expert

Presenting the expert’s opinion

Explaining the bases for the expert’s opinion

Anticipating areas of cross-examination

Redirect and rehabilitation

Preliminary considerations on cross-examination

Objectives on cross-examination

Preparing for and conducting the cross-examination

Impeachment strategies—Attacking the expert’s
training, qualifications and experience

Impeachment strategies—Attacking opinion’s
trustworthiness by establishing bias or prejudice

Impeachment strategies—Attacking the factual bases
of the expert’s opinion

Impeachment strategies—Establishing the expert’s
lack of first-hand knowledge

Impeachment strategies—Exposing the overstatement

Impeachment strategies—Using publications to
impeach the expert

Impeachment strategies—Eliciting facts and opinions
favorable to your case

Impeachment strategies—Eliciting facts and opinions
favorable to your case—Another example /[New/

Using hypotheticals

Sample direct examination and cross-examination of
biomechanical engineer in products liability case
[New]

Sample questions to expert concerning pain manage-

ment and vocational disability—Direct examination
[New]
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Sample questions to expert concerning pain manage-
ment and vocational disability—Cross examination
[New]

Sample questions to insurance expert—Direct
examination /[New/

CHAPTER 42. DEMONSTRATIVE AND
DOCUMENTARY EVIDENCE IN
CONTEMPORARY TORT LITIGATION

§42:1
§ 42:2
§ 42:3
§ 42:4
§ 42:5
§ 42:6

§ 42:7
§ 42:8

§ 42:10
§ 42:11

§42:12
§42:13
§42:14
§ 42:15
§ 42:16
§42:17
§42:18
§42:19
§42:21
§ 42:22
§ 42:23

§ 42:24

§ 42:25

vi

Scope note

“Demonstrative evidence”: Origins and purpose

Documentary evidence

The power and persuasiveness of demonstrative and
documentary evidence

Development and use of demonstrative and documentary
evidence at various stages of the case

Strategizing, organizing, and preparing demonstrative
and documentary evidence

Admissibility issues arising with demonstrative evidence

Recouping the expense of demonstrative and
documentary evidence

Types of demonstrative evidence—Photography

Types of demonstrative evidence—Photography—Digital
photography

Types of demonstrative evidence—Photography—=Stock
photography

Types of demonstrative evidence—Photography—Aerial
photographs

Types of demonstrative evidence—Medical models and
illustrations

Types of demonstrative evidence—Charts and graphs

Types of demonstrative evidence—Enlargements

Types of demonstrative evidence—Video

Types of demonstrative evidence—Video—Video
depositions and teleconferencing

Types of demonstrative evidence—Video—“Day in the
life” films and videos

Types of demonstrative evidence—Video—Video
re-enactments

Types of demonstrative evidence—Video—Surveillance
videos

Types of demonstrative evidence—Computer-generated
graphics

Types of demonstrative evidence—Computer-generated
graphics—Foundation for admissibility of computer-
generated graphics

Types of demonstrative evidence—Experiments
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§ 42:26

§ 42:27
§ 42:28

§ 42:29
§ 42:30

§ 42:32
§ 42:33

Types of demonstrative evidence—Adversary’s videos and
demonstrative aids

Effectively using documentary evidence

Effectively using documentary evidence—Foundational
elements

Effectively using documentary evidence—Summaries

Presentation of documentary evidence at trial—
Equipment and technology

Jury books

Settlement brochures

CHAPTER 43. THE ART AND STRATEGY
OF OBJECTIONS

§43:1
§ 43:2
§ 43:5
§ 43:6
§ 43:7
§ 43:8

§ 43:9
§ 43:10

§43:11
§ 43:12

§43:13
§43:14
§ 43:15
§ 43:16
§ 43:17
§ 43:18
§ 43:19
§ 43:20
§ 43:21
§ 43:22

Scope note

Preliminary matters

Manner of making an objection

Appellate review of objections

Motions in limine

Objections relating to substance of evidence—Relevancy
and materiality

Objections relating to substance of evidence—Hearsay

Objections relating to substance of evidence—Lack of
foundation

Objections relating to substance of evidence—Speculation

Objections relating to substance of evidence—Improper
conclusion, generally

Objections relating to substance of evidence—Improper
opinions of a lay witness

Objections relating to substance of evidence—Improper
opinion of an expert witness

Objections relating to substance of evidence—
Authenticity of documents or other evidence

Objections relating to substance of evidence—The best
evidence rule

Objections relating to substance of evidence—Real
evidence

Objections relating to substance of evidence—Real
evidence—Person

Objections relating to substance of evidence—Real
evidence—Place

Objections relating to substance of evidence—Real
evidence—Thing

Objections relating to substance of evidence—Real
evidence—Chain of custody

Objections relating to substance of evidence—
Demonstrative evidence
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§ 43:23
§ 43:24

§ 43:25

§ 43:26
§ 43:27

§ 43:28

§ 43:29

§ 43:31

§ 43:32

§ 43:34

§ 43:35

§ 43:36

§ 43:37

§ 43:38

§ 43:44
§ 43:45
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Objections relating to substance of evidence—Privileged
communications

Objections relating to substance of evidence—
Pr&zsentation of evidence or witness in violation of court
order

Objections relating to substance of evidence—Danger of
unfair prejudice outweighing probative value of
evidence

Objections relating to the form, manner, or scope of
questioning-leading the witness

Objections relating to the form, manner, or scope of
questioning-leading the witness—Vague or confusing
questions, generally

Objections relating to the form, manner, or scope of
questioning-leading the witness—Multiple or compound
questions

Objections relating to the form, manner, or scope of
questioning-leading the witness—Questions calling for
narrative answers

Objections relating to the form, manner, or scope of
questioning-leading the witness—Harassment of the
witness, generally

Objections relating to the form, manner, or scope of
questioning-leading the witness—Argumentative
questions

Objections relating to the form, manner, or scope of
questioning-leading the witness—Interrupting the
witness

Objections relating to the form, manner, or scope of
questioning-leading the witness—Exceeding proper
scope of cross or re-direct examination

Objections to argument by counsel-in opening statement

Objections to argument by counsel-in opening
statement—In closing argument

Objections to argument by counsel-in opening
statement—In rebuttal to closing argument

Ilustrative forms—Defendant’s memorandum in support
of motion in limine to exclude FAA documents /New/

Defendant’s memorandum in support of motion in limine
to exclude FAA documents—Memorandum in support
of plaintiffs’ motion to strike letter [New/

CHAPTER 46. TRIAL AND POST-TRIAL
MOTIONS

§ 46:1
$ 46:2
§ 46:3

viii

Scope note
Strategies and related considerations
Motions relating to the jury
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§ 46:4
§ 46:5

§ 46:6
§ 46:7
$ 46:8

§ 46:9
§ 46:10

§ 46:11
§46:12
§ 46:13
§ 46:14
§ 46:15
§ 46:21

§ 46:22
§ 46:23
§ 46:24

Motions relating to the jury—Number and exercise of
peremptory challenges

Motions relating to the jury—Conduct of, and
communication with, jurors

Motions relating to opening and closing statements

Other motions during trial

Other motions during trial—Motions to amend the
pleadings to conform to the evidence

Other motions during trial—Motion for judgment as a
matter of law (directed verdict)

Renewal of motion for judgment as a matter of law—
After entry of judgment (judgment notwithstanding the
verdict)

Motion for a new trial

Motion for a new trial—Grounds for motion

Motion for relief from a judgment

Motion to alter or amend the judgment, generally

Motions affecting a damage amount in a judgment

Ilustrative forms—Petitioner’s Motion to Reconsider
Denial of Certiorari /[New]

Order denying cetiorari /[New]/

Motion for reconsideration [New]

Order granting cetiorari /[New]

CHAPTER 47. APPEALS

§47:1
§ 47:2
§47:3
§47:4
§ 47:5
§ 47:6
§ 47:7
§ 47:9

§47:10
§47:11

§47:12

Scope note

Types of appeals

Standards of appellate review

Whether to appeal

Commencement of appeals

Attorneys involved in the appellate process

Preparation for appeals

Preparation for appeals—Preparation for post-trial
appeals

Preparation for appeals—Preparation for post-trial
appeals—Pre-trial preparation for post-trial appeals

Preparation for appeals—Preparation for post-trial
appiaals—Preparation for post-trial appeals during
tria

Preparation for appeals—Preparation for post-trial
appleals—Preparation for post-trial appeals after
tria

§ 47:12.50 Preparation for appeals—Record on appeal;

§47:13

transcripts; digests and index [New/
Drafting of briefs

§ 47:13.50 Drafting briefs—Cross-appeals [New]

§47:14
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§ 47:15 Questions presented

§ 47:16 Statement of facts

§47:17 Legal argument

§47:18 Legal argument—Discussion of the law
§47:19 Legal argument—Application of facts
§47:21 Reply briefs

§ 47:22 Oral argument of appeals

CHAPTER 50. STRATEGIES IN
LITIGATING INTENTIONAL TORT
CASES

§ 50:1 Scope note

§ 50:2 Evaluating the intentional tort case

§ 50:3 Evaluating the intentional tort case—Client issues
and the importance of the client interview

§ 50:5 Evaluating the intentional tort case—Insurance
coverage and indemnification

§ 50:6 Discovery issues

§ 50:7 Discovery issues—Protective orders

§ 50:9 Discovery issues—Inspect and photograph

§ 50:12 Analyzing damages in intentional tort cases

§ 50:13 Analyzing damages in intentional tort cases—
Compensatory damages

§ 50:14 Analyzing damages in intentional tort cases—Punitive
damages

§ 50:15 Analyzing damages in intentional tort cases—
Attorney’s fees

§ 50:16 Analyzing damages in intentional tort cases—

Injunctive relief

§ 50:17 Settlement issues

§ 50:18 Settlement issues—Nondisclosure of settlement or
litigation

§ 50:22 Vicarious liability for intentional torts

§ 50:23 Vicarious liability for intentional torts—Liability for
intentional acts of employees

§ 50:24 Vicarious liability for intentional torts—Liability for
intentional acts of employees—The scope of
employment

§ 50:25 Civil suits for assault and battery against individuals

§ 50:26 Civil suits for assault and battery against
individuals—Defenses

§ 50:27 False imprisonment and false arrest

§ 50:28 False imprisonment and false arrest—Defenses

§ 50:29 False imprisonment and false arrest—Shoplifting
cases

§ 50:30 False imprisonment and false arrest—Damages
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§ 50:31
§ 50:33
§ 50:34

§ 50:35
§ 50:36

§ 50:37
§ 50:38

§ 50:39
§ 50:40

Malicious prosecution and malicious institution of civil
proceedings

Malicious prosecution and malicious institution of civil
proceedings—Liability of lawyers

Malicious prosecution and malicious institution of civil
proceedings—Termination of the proceeding in favor
of the defendant or accused

Malicious prosecution and malicious institution of civil
proceedings—Lack of probable cause

Malicious prosecution and malicious institution of civil
proceedings—Lack of probable cause—Effect of
rulings and orders in the underlying case

Malicious prosecution and malicious institution of civil
proceedings—Malice

Malicious prosecution and malicious institution of civil
proceedings—Defenses

Abuse of process

Intentional infliction of emotional distress

§ 50:40.10 Intentional interference with contract /New]/

§ 50:41
§ 50:42
§ 50:43
§ 50:44
§ 50:46
§ 50:47
§ 50:48
§ 50:51

Civil rights violations

Civil rights violations—False arrest

Civil rights violations—Malicious prosecution

Civil rights violations—Unreasonable force

Civil rights violations—Racial profiling

Civil rights violations—Qualified immunity defense
Civil rights violations—Absolute immunity defense
Ilustrative forms

CHAPTER 51. FIREARMS

§ 51:1
§ 51:2
§ 51:3

§51:4
§51:5
§51:8
§ 51:10
§51:11
§ 51:12
§51:13
§51:14
§51:15

§ 51:16
§51:18

Scope note

Preliminary considerations

Preliminary considerations—Much legislation/Little
regulation

Preliminary considerations—Pro-industry legislation

Preliminary considerations—Pro-safety efforts

Expert witness issues

Firearms designs

Industry standards

Evidence

Law, generally

Traditional product liability; Parts of a firearm

Traditional product liability; Parts of a firearm—Fire
control system

Traditional product liability; Parts of a firearm—Safety
mechanism

Traditional product liability; Parts of a firearm—Barrel/
Chamber explosions
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Traditional product liability; Parts of a firearm—
Miscellaneous problems

Factual defenses—Post-manufacture modifications

Factual defenses—Inadvertent trigger pull

Factual defenses—Product misuse

Factual defenses—Ten Commandments of firearms safety

Post-incident changes

Legal defenses

Foreign defendants

Negligence cases—Shooter negligence

Negligence cases—Point of sale negligence

Negligence cases—Owner/parental negligence

Negligence cases—Publisher negligence

Saturday night special cases: Defective concept?

Assault weapon cases—Long Island Railroad shootings

Assault weapon cases—California law office shooting

Simple negligence and market share liability

Product liability

Public nuisance

Municipal litigation

Checklists—Pre-acceptance investigation

Checklists—Causes of action and elements

Ilustrative form: memorandum in support of motion in
limine to exclude testimony regarding “absence of
accidents” [New]

CHAPTER 52. SOFT TISSUE INJURIES
(CONNECTIVE TISSUE TRAUMA

CASES)

§52:1 Scope note

§ 52:2 Preliminary considerations

§52:3 From small to “substantial”—A conceptual approach

§ 52:4 The connective tissue trauma case and the 21st
century jury

§ 52:5 Screening the case

§ 52:6 The five keys to a successful connective tissue trauma
case

§ 52:7 The initial client interview

§ 52:9 Evaluating the case—Liability

§ 52:10 Evaluating the case—Damages

§ 52:10.50 Evaluating the case—Damages—Trauma as effecting
permanent injury [New]

§ 52:11 Evaluating the case—Collectability

§ 52:12 The case game plan

§ 52:14 Medical aspects of a connective tissue trauma case

§ 52:15 The team approach to medical treatment

xii
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§ 52:16
§ 52:17
§ 52:18

§ 52:20
§ 52:21

§ 52:22
§ 52:22.50
§ 52:23
§ 52:24
§ 52:26

§ 52:27
§ 52:30

§ 52:31
§ 52:32

Filing suit in the connective tissue trauma case

Discovery in a connective tissue trauma case

Discovery in a connective tissue trauma case—
Interrogatories

Discovery in a connective tissue trauma case—
Preparing the plaintiff for deposition

Discovery in a connective tissue trauma case—
Handling the defense physical expert

Plaintiff’s use of experts—Types of experts

Defendant’s use of experts [New/

Trying the connective tissue case

Trying the connective tissue case—The trial as theater

Trying the connective tissue case—Opening statement
in the connective tissue trauma case

Trying the connective tissue case—What makes jurors
respond positively

Presenting the medical proof [Retitled]

Cross-examining the defense medical expert [Retitled]

Summation /Retitled]

CHAPTER 53. BRAIN INJURIES

§53:1
§ 53:2
§ 53:3

§ 53:4

§ 53:19.50
§ 53:19.70
§ 53:20

Scope note

Epidemiology of brain injury

Special considerations in identifying and litigating
brain injury cases

Special considerations in identifying and litigating
brain injury cases—Pediatric cases

How to successfully litigate a brain injury case

The plaintiff's direct case

The trial consultant

Before and after witnesses

The witnesses—The biomechanical engineer

The witnesses—The neuropsychologist

The witnesses—The neuropsychologist—Third-party
observers during neuropsychological testing [New/

The witnesses—The neuro-otologist

The witnesses—The physiatrist

The witnesses—The neuropsychiatrist

The witnesses—The vocational rehabilitation expert

The witnesses—Life care planner

The witnesses—Life care planner—Hiring the life care
planner [New/

The witnesses—Life care planner—Daubert and the
admissibility of expert LCP testimony [New]

The witnesses—Life care planner—Presenting the life
care planner in court /[New/

The witnesses—The plaintiff
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§ 53:21
§ 53:22
§ 53:23
§ 53:28
§ 53:32.20

§ 53:32.30

§ 53:32.40
§ 53:32.50

§ 53:32.60
§ 53:32.70
§ 53:33
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The witnesses—The economist

Plaintiff and defense tactics

Cross-examination of the defendant’s experts

IMlustrative forms—Authorization to release medical
records

IMlustrative forms—Deposition of biomechanical
engineer [New]

IMlustrative forms—Notice of motion to compel the pro-
duction of the defense neuropsychologist’s raw data
[New]

IMustrative forms—Certification of attorney for
plaintiff /New]

IMustrative forms—Order compelling defendant to pro-
duce the neuropsychological testing raw data, all
computer-generated reports and all scoring sum-
mary sheets [New]

Plaintiff’'s motion objecting to neuropsychological
testing [New]

Plaintiff’'s motion to exclude evidence of plaintiff’s
prior psychological treatment /[New/

Illustrative jury instructions

CHAPTER 54. SEXUAL ABUSE

§ 54:1
§ 54:2
§ 54:4
§ 54:7
§ 54:8

Xiv

Scope note

Nature of sexual abuse claims

Case selection—Accepting and rejecting cases

Context of abuse—Child and adolescent victims

Context of abuse—Adult victims

Offenders—Psychiatric classification and personality

Offenders—Child sexual abuse

Offenders—Psychotherapists and health care
professionals

Offenders—“Grooming” the victim

Repressed and recovered memory

Statutes of limitation

Statutes of limitation—Factors to consider

Insurance coverage—Professional policies

Insurance coverage—Intentional acts exclusion and
coverage for negligent supervision or failure to
protect

Multiple victim-plaintiffs—Other potential plaintiffs:
Spouses and parents

Claims against perpetrators—Intentional torts,
generally

Claims against perpetrators—Assault and battery

Claims against perpetrators—Intentional infliction of
emotional distress

Claims against perpetrators—Breach of fiduciary duty
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§ 54:27
§ 54:28

§ 54:29
§ 54:30
§ 54:31
§ 54:32
§ 54:33
§ 54:34
§ 54:35

§ 54:36
§ 54:37
§ 54:38
§ 54:40
§ 54:41
§ 54:42

§ 54:43

§ 54:43.30

§ 54:43.70

§ 54:44
§ 54:45
§ 54:46

§ 54:47
§ 54:48
§ 54:49

§ 54:50
§ 54:52
§ 54:53

§ 54:54
§ 54:54.50
§ 54:55

Claims against perpetrators—Negligence, generally

Claims against perpetrators—Negligent infliction of
emotional distress

Claims against perpetrators—Malpractice, generally

Statutory bases of liability

Third party liability—Respondeat superior /Retitled]

Third party liability—Apparent authority [Retitled]

Third party liability—Special duty to victim [Retitled]

Direct liability of third parties

Direct liability of third parties—Negligent hiring and
retention

Direct liability of third parties—Negligent supervision

Direct liability of third parties—Duty to warn

Di(Iiect liability of third parties—Breach of fiduciary

uty

Claims against particular individuals and
organizations—Therapists

Claims against particular individuals and
organizations—Physicians

Claims against particular individuals and
organizations—Clergy

Claims against particular individuals and
organizations—Teachers, youth leaders, and
custodians

Claims against particular individuals and
organizations—Prison officials and supervisors of
work-release programs [New/

Failure to protect children: foster care negligence and
wrongful adoption /[New/

Defenses of denial and avoidance—False allegation

Defenses of denial and avoidance—No duty to plaintiff

Defenses of denial and avoidance—Outside scope of
employment

Defenses of denial and avoidance—Causation

Affirmative defenses—Consent

Affirmative defenses—Contributory negligence and
comparative fault

Damages—Elements

Damages—Effects of sexual abuse and trauma

Damages—“Thin-skull plaintiff,” preexisting condition,
and indivisible injury

Rule 35 evaluations of plaintiff and defendant

Proof of other wrongs by perpetrator /New]

Juror bias in sexual abuse cases

CHAPTER 55. PREMISES LIABILITY
§ 55:1 Scope note

© 2024 Thomson Reuters, 10/2024 b:44
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§ 55:19
§ 55:20
§ 55:22
§ 55:23
§ 55:24
§ 55:25
§ 55:27
§ 55:28
§ 55:29
§ 55:30
§ 55:31
§ 55:32
§ 55:33

§ 55:34
§ 55:35

§ 55:36
§ 55:37
§ 55:38
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Client interview

Investigation

Ascertaining potential defendants and claims

Ascertaining insurance coverage

Anticipating defenses

Statutes of limitation

Choice of forum

The complaint

The complaint—Punitive damages claims

Discovery considerations

Trial preparation—Importance of persuasive trial theme

Trial preparation—Expert witnesses

Trial preparation—Lay witnesses

Trial preparation—Exhibits and demonstrative evidence

Trial preparation—Exhibits and demonstrative
evidence—Real evidence

Trial preparation—Exhibits and demonstrative
evidence—Demonstrations

Trial preparation—Evidence of subsequent remedial
measures

Trial preparation—Trial notebook

Jury

Trial—Plaintiff’s opening statement

Trial—Presenting the plaintiff's case

Trial—Cross-examination of defense witnesses

Duties and liabilities—Generally

Duties and liabilities—Generally—Duty as affected by
status of entrant

Duties and liabilities—Generally—Duty as affected by
status of entrant—Invitees

Duties and liabilities—Generally—Duty as affected by
status of entrant—Licensees

Duties and liabilities—Generally—Duty as affected by
status of entrant—Trespassers

Duties and liabilities—Generally—Duty as affected by
status of entrant—Abolition of common law distinctions

Duties and liabilities—Generally—Duty as affected by
status of entrant—Public safety officers

Duties and liabilities—Generally—Landlord/tenant

Duties and liabilities—Acts of third persons; Criminal
acts

Duties and liabilities—Acts of third persons; Criminal
acts—Open and obvious dangers

Duties and liabilities—Recreational use statutes
[Retitled]

Duties and liabilities—Particular places or hazards—
Commercial/retail establishments
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§ 55:39
§ 55:40
§ 55:41
§ 55:42
§ 55:43

§ 55:44
§ 55:45
§ 55:46
§ 55:47
§ 55:48

Duties and liabilities—Particular places or hazards—
Dogs

Duties and liabilities—Particular places or hazards—
Dogs—Provocation

Duties and liabilities—Particular places or hazards—
Dram shop and “social host” liability

Duties and liabilities—Particular places or hazards—
Health clubs and similar facilities

Duties and liabilities—Particular places or hazards—
Health clubs and similar facilities—Exculpatory
agreements

Duties and liabilities—Particular places or hazards—
Hospitals

Duties and liabilities—Particular places or hazards—
Parking areas

Duties and liabilities—Particular places or hazards—
Potholes

Duties and liabilities—Particular places or hazards—
Sidewalk snow and ice

Duties and liabilities—Particular places or hazards—
Swimming pools
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Scope note

Preliminary considerations

Sources of lead

XRF analysis

Lead dust

How lead poisoning is diagnosed

Lead law library

Expert library

Statute of limitations

The issue of parental responsibility

Injury and causation

Types of damages

Evidence of causation/damages: Documentary evidence

Expert witnesses

Litigation: Initial considerations

Public nuisance theory [New/

Consider the proper plaintiffs

Consider the proper defendants

Consider the proper allegations

Consider the proper allegations: Notice

General considerations: The prima facie case

Proving the duty

Proving breach of duty

Negligence per se [New]

Consider possible defenses

Insurance issues

Trigger of coverage: Which policies provide coverage
for the claim

Pollution exclusions

Lead exclusions

Discovery goals

Trial strategies

State and local legislation and regulations

The challenge of proving notice

Actual notice

Constructive notice

Relaxation of the burden of proving notice by the
courts
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§ 56:57 Relaxation of the burden of proving notice by statute

§ 56:58 Effect on the notice requirement of the rise in general

awareness of the problem of infant lead poisoning

§ 56:59 Parental liability

§ 56:60 Governmental liability

§ 56:60.50 Medical malpractice claims in lead poisoning cases
[New]

§ 56:62 The Lead-Based Paint Poisoning Prevention Act

§ 56:63 Title X: The Residential Lead-Based Paint Hazard
Reduction Act of 1992

§ 56:66.30 Title X’s amendments to the Toxic Substances Control
Act—EPA regulations [New]

§ 56:66.50 C()[Izl\?un]ler Product Safety Improvement Act of 2008

ew

§ 56:67 The RLBPHRA’s Lead Disclosure Rules

§ 56:68 The Lead Disclosure Law’s impact on state law:
Negligence per se and evidence of negligence

§ 56:71 Section 8 rental assistance

§ 56:81 Illustrative jury instructions

CHAPTER 57. AUTOMOBILE CASES

§57:1 Scope note

§ 57:4 Preliminary considerations—Initial interview

§ 57:5 First party insurance coverage and policy requirements

§ 57:6  First party insurance coverage and policy requirements—
Policy benefits

§ 57:7 Initial contact with the defendant’s insurance company

§ 57:11 Effective case management

§ 57:12 Questionable and conflicting claims

§ 57:13 Creating a medical summary

§ 57:15 Proposed settlement or demand package

§ 57:16 Particular types of collisions—“Low impact” collisions

§ 57:17 Particular types of collisions—Rear end collisions (or
sudden, unsignalled stops and turns)

§ 57:18 Particular types of collisions—Passing vehicles

§ 57:19 Particular types of collisions—Multiple-crash cases

§ 57:20 Particular types of collisions—Collisions between
automobile and pedestrian or bicyclist

§ 57:22 Impaired or disabled drivers

§ 57:23 Guest-passenger cases

§ 57:24 Defenses—Contributory and comparative negligence; The
“seat belt defense”

§ 57:25 Defenses—Last clear chance

§ 57:26 Defenses—Assumption of the risk

§ 57:27 Considerations before filing suit—Parties plaintiff

§ 57:28 Considerations before filing suit—Parties defendant

§ 57:29 Considerations before filing suit—Vicarious liability

vi
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§ 57:30 Considerations before filing suit—Vicarious liability—
Parental or spousal liability

§ 57:31 Considerations before filing suit—Road construction
contractor

§ 57:32 Considerations before filing suit—Governmental entities

§ 57:33 Complaint and answer

§ 57:34 Discovery; Requests for admission

CHAPTER 58. MODERN PRODUCTS
LIABILITY

§ 58:1 Scope note

§ 58:2 Evaluating a potential case

§ 58:3 Evaluating a potential case—Client interview

§ 58:5 Evaluating a potential case—Product research

§ 58:6 Evfah%ating a potential case—Ascertain non-case specific
acts

§ 58:7 Evaluating a potential case—Identify the defendants

§ 58:8 Evaluating a potential case—Selection of experts

§ 58:11 Filing the lawsuit—Selecting causes of action and
drafting the complaint

§ 58:12  Selection of forum

§ 58:13  Spoliation of evidence

§ 58:14  Spoliation of evidence—How to try the case without the
key evidence

§ 58:15  Spoliation of evidence—Remedies for spoliation

§ 58:16  Discovery

§ 58:17 Discovery—Sources of information

§ 58:19 Discovery—Use of definitions

§ 58:20 Discovery—Interrogatories

§ 58:21 Discovery—Requests for production

§ 58:22 Discovery—Requests for admission

§ 58:23 Discovery—Protective orders

§ 58:24  Depositions

§ 58:26  Depositions—Electronic discovery—Standards

§ 58:27 Depositions—Electronic discovery—Sources

§ 58:28 Depositions—Electronic discovery—Computer forensics

§ 58:29 Depositions—Electronic discovery—Spoliation of
electronic evidence

§ 58:30 Depositions—Electronic discovery—Cost of electronic
discovery

§ 58:31 Expert testimony

§ 58:32 Preparing for trial

§ 58:33  Preparing for trial—The trial notebook

§ 58:34 Preparing for trial—The trial notebook—File index

§ 58:39 Preparing for trial—The trial notebook—Motions

§ 58:40 Preparing for trial—The trial notebook—dJury
information
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Preparing for trial—The trial notebook—Opening
statement

Preparing for trial—The trial notebook—Closing
argument

Preparation and presentation of demonstrative evidence

Preparation and presentation of demonstrative
evidence—Tests and experiments

Preparation and presentation of demonstrative
evidence—Admissibility of computer presentations

Preparation and presentation of demonstrative
evidence—Computer-generated imagery

Trial

Trial—Demonstrating the defect at trial

Theories of liability and defenses—Negligence, generally

Theories of liability and defenses—Foreseeability

Theories of liability and defenses—Strict liability

Theories of liability and defenses—Strict liability—
Defective design test

Theories of liability and defenses—Misrepresentation

Theories of liability and defenses—Statutes of limitation

Theories of liability and defenses—Statutes of
limitation—Discovery rule

Theories of liability and defenses—Statutes of repose

Theories of liability and defenses—Comparative fault
and assumption of risk

Theories of liability and defenses—Awareness of defect

Theories of liability and defenses—Unforeseeable use
and misuse

Theories of liability and defenses—Intervening act

Theories of liability and defenses—Alteration or
modification of product

Theories of liability and defenses—Open and obvious
danger

Theories of liability and defenses—Statutory violation
by plaintiff

Theories of liability and defenses—State of the art

Theories of liability and defenses—Federal preemption

Theories of liability and defenses—Government
contractor immunity

Theories of liability and defenses—Sophisticated
user/buyer

Theories of liability and defenses—Learned
intermediary

Theories of liability and defenses—Unavoidably unsafe
products

Theories of liability and defenses—Breach of warranty

Theories of liability and defenses—Breach of warranty—
Disclaimers
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Theories of liability and defenses—Alternative designs

Proof of defect

Proof of defect—Res ipsa loquitur

Proof of defect—Defendant’s failure to comply with
standards or statutes

Chain of liability

Chain of liability—Market-share liability

INlustrative forms—Defendant’s Motion to Compel Vehi-
cle Inspection and Permit the Download of Supplier
Data [New]

Illustrative forms—Plaintiffs’ motion for protective
order [New]

CHAPTER 59. AUTO DESIGN DEFECT

§59:1
§ 59:2

§ 59:3
§ 59:4
§ 59:5
§ 59:11
§59:12
§ 59:16
§ 59:22.50
§ 59:23
§ 59:24
§ 59:27
§ 59:28
§ 59:29
§ 59:30

§ 59:31
§ 59:32

§ 59:38
§ 59:40
§ 59:41
§ 59:43

§ 59:44

© 2024 Tho

Scope note

Analytical framework: Recognizing the auto design
defect case

Accident-causing versus injury-causing defects

The crashworthiness doctrine

Principles of crashworthy design

Preliminary considerations

Common indicators that expert auto defect analysis is
warranted

Common indicators that expert auto defect analysis is
warranted—Serious injury to a belted occupant

Common indicators that expert auto defect analysis is
warranted—Sudden acceleration [New]

Common indicators that expert auto defect analysis is
warranted—Rollover on smooth pavement

Investigation

Investigation—Vehicle

Expert witness considerations

Selected types of defects

Selected types of defects—Vehicle instability causing
rollover

Selected types of defects—Restraint system defects

Selected types of defects—Restraint system defects—
Lap belt only

Selected types of defects—Restraint system defects—
Poor geometry

Selected types of defects—Restraint system defects—
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