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PROSECUTION AND DEFENSE OF CLAIMS
BROUGHT UNDER 42 U.S.C.A. § 1983
ALLEGING EXCESSIVE FORCE BY LAW
ENFORCEMENT OFFICERS

Ralph Gerstein, J.D.”
TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE
. BACKGROUND

I

§1 Introduction

§ 2 Constitutional basis of claims for excessive force

§3 Statute for enforcement of rights—42 U.S.C.A.
§ 1983

§4 Degree of injury required for excessive force to be
actionable

§5 General standard of force—Police conduct in
encounters with free citizens or in course of
making arrest

§6 Establishing liability against municipality or
supervisory personnel

§ 7  Liability based on failure to intervene to stop use of
excessive force

§8 Applications involving standards regarding

excessive force

*Ralph Gerstein is a member of the New York and New Jersey bars
and practices law in both states. He holds a bachelor’s degree from New
York University and a law degree from Brooklyn Law School. He is an
author and coauthor of numerous books and articles on commercial law,
education law, tort law, and real estate. He also is an adjunct instructor in
the M.B.A. program at Wagner College, Staten Island, New York. In addi-
tion, he has been a speaker at several continuing legal education programs
held by the New Jersey State Bar Association and several local bar as-

sociations in New York.
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§9 Protest demonstrations, journalists and
photographers

§ 10 Removal of person from vehicle

§ 11 Fleeing persons

§ 12 Use of deadly force

§ 13  Application of standards regarding deadly force

§ 14 Dealing with mentally ill or developmentally
disabled persons

§ 15 Police in schools

§ 16 Stun guns or tasers

§ 17 Pepper spray, mace, tear gas and similar chemicals

§ 18 Excessive force used against persons not
threatening to officer

§ 19 Injuries from improper use of handcuffs

§ 20 Flash bang grenades

§ 21 Chokeholds or carotid restraints

§ 22 Use of police dogs

§ 23  Pretrial detainees

§ 24 Standard of force in prisoner cases under Eighth
Amendment

§ 25 Exhaustion of remedies—Prison Litigation Reform
Act

§ 26 Commencement of action-pleading requirements

§ 27 Statute of limitations

§ 28 Federal civil rights law preempts state or local
“notice of claim” requirements

§ 29 Effect of prior convictions on claims of excessive
force—“Heck” case

§ 30 Defense of qualified immunity

§ 31 Discovery

§ 32 Evidence

§ 33  Proof of damages

§ 34 Attorney’s fees

II. ELEMENTS OF PROOF

§ 35  Checklist for both parties
§ 36 Plaintiff’s checklist
§ 37 Defendant’s checklist

III. PROOF IN CASE INVOLVING USE OF
TASER AGAINST PERSON ACTING
IRRATIONALLY

§ 38 Scenario



PoLrice Excessive Force

§ 39 Direct examination of police officer who first
arrived at scene

§ 40 Direct examination of sergeant who applied taser

IV. PROOF IN CASE OF SHOOTING OF
UNARMED SUSPECT

§ 41 Scenario

§ 42 Plaintiff’s cross-examination of police officer
§ 43 Direct examination of neurologist

§ 44 Direct examination of life care specialist

V. PROOF IN CASE OF EXCESSSIVE FORCE
BY POLICE AGAINST MOTORCYCLIST WHO
WAS NOT RESISTING POLICE

§ 45 Scenario
§ 46 Direct examination of plaintiff

Scope

This article is designed to assist a practitioner who is prosecut-
ing or defending a federal civil rights action in which the plaintiff
alleges that law enforcement personnel used excessive force. 42
U.S.C.A. § 1983 is a statutory mechanism for bringing a civil
rights case, but the substantive basis of the action must be a
constitutional right, such as the Fourth, Eighth or Fourteenth
Amendments to the U.S. Constitution.

Research References

West’s Key Number Digest
Civil Rights €1088(2), 1348, 1358, 1369

A.L.R. Library

A.L.R. Index, Arrest, Assault and Battery, Civil Rights, Force or
Violence

West’s A.L.R. Digest, Civil Rights &1088(2), 1348, 1358, 1369

Requirement for, and Admissibility of, Expert Testimony to
Determine Whether Use of Particular Amount of Force in Course
of Making Arrest Was Unreasonable, 95 A.L.R.6th 641

When Does Use of Pepper Spray, Mace, or Other Similar Chemical
Irritants Constitute Violation of Constitutional Rights, 65 A.L.R.
6th 93

Liability of Police Officer for Assault and Battery Arising from Use
of Stun Gun or Taser Device, 52 A.L.R.6th 623

When Does Use of Taser Constitute Violation of Constitutional
Rights, 45 A.L.R.6th 1



PROOF OF FACTS IN MOTION REQUESTING
FEDERAL DISTRICT COURT TO DISMISS OR
TRANSFER BASED ON VENUE OR FORUM
NON CONVENIENS

Malla Pollack, J.D.*

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. INTRODUCTION
§1 Scope

II. LEGAL BACKGROUND

§ 2 Plaintiff’s choice of venue

§ 3  Defendant’s available responses to original venue
in civil action in federal court

§4 Statutory bases for defendant’s motion

§5 Procedure for venue motion

$§6 Procedure after venue motion

*Malla Pollack graduated from Benjamin N. Cardozo School of Law,
Yeshiva University summa cum laude and number one in her class after
earning a Master’s Degree in Library Science with honors. She clerked for
Charles Proctor Sifton, E.D.N.Y., and Ruth Bader Ginsburg, D.C. Cir.
(now Associate Justice of the U.S. Supreme Court), spent several years
litigating intellectual property and related matters at a national law firm,
and taught intellectual property and other subjects at several law schools.
She has authored numerous articles on intellectual property and filed a
number of amicus briefs in intellectual property matters with federal
courts, including the United States Supreme Court. She wrote the 2009
edition of Corporate Counsel’s Guide: Trademark Law (Thomson Reuters).
With Louis Altman, she is co-author of Callmann on Unfair Competition,
Trademarks, and Monopolies (4th ed. West). Many of her academic publica-
tions are available at http://works.bepress.com/malla_pollack/.
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§7  Cases where original venue is improper—Lack of
personal jurisdiction

§8 —Venue statute
§9 Cases where original venue violates contractual
clause

§ 10 Cases involving earlier-filed case in different
federal court

§ 11  Cases involving earlier-filed case in state court

§ 12 Factors bearing on court’s discretion to transfer or
dismiss

§ 13 —Plaintiff’s choice of forum

§ 14 —Sources of proof

§ 15 —Interests of justice
§ 16 —Additional considerations when foreign forum is
requested

III. COURTS’ POTENTIAL RESPONSES TO
VENUE MOTION

§ 17 Courts’ potential responses to venue motion

IV. ELEMENTS OF PROOF

§ 18 Elements of proof for transfer or dismissal

§ 19 Elements of proof specific to request for foreign
forum

V. MODEL MEMORANDA

§ 20 Hypothetical dispute

§ 21 Defendant’s motion to dismiss or transfer—
Excerpts of memorandum supporting request for
transfer

§ 22 —Affidavit of G.H.
§ 23 —Affidavit of I1.J., Exhibit One to Affidavit of G.H.
§ 24 —Affidavit of K.L., Exhibit Two to Affidavit of G.H.

§ 25 —Affidavit of M.N., Exhibit Three to Affidavit of
G.H.

§ 26 —Affidavit of O.P., Exhibit Four to Affidavit of G.H.

§ 27 Plaintiff’s opposition to defendant’s motion to
dismiss or transfer—Excerpts of memorandum
arguing against transfer

§ 28 —Affidavit of A.B. in Support of Opposition

134



Forum No~n CONVENIENS

VI. PROOF OF FACTS SUPPORTING
TRANSFER

§ 29 Hypothetical
§ 30 Testimony of F.A. (travel agent)—Direct testimony
presented by R.R.

§ 31 —Cross-examination presented by A.A.
§ 32 Testimony of Dr. C.D.—Direct testimony presented
on behalf of R.R.

§ 33 —Cross-examination on behalf of A.A.

§ 34 Testimony of M.M. (an eyewitness to accident)—
Direct testimony presented by R.R.

§ 35 —Cross-examination on behalf of A.A.

§ 36 Testimony of Professor G.H.—Direct testimony
presented on behalf of R.R.

§ 37 —Cross-examination presented on behalf of A.A.

§ 38 Testimony of B.C. (accident reconstruction expert)—
Direct testimony presented by A.A.

§ 39 —Cross-examination on behalf of R.R.
§40 Testimony of J.P.—Direct examination on behalf of
AA.

41 —Cross-examination on behalf of R.R.

§
§ 42 Testimony of Dr. P.Q.—Direct testimony presented
on behalf of A.A.

Scope
This article discusses and illustrates litigating a motion to
dismiss or transfer an action filed in federal court on grounds
based on venue or forum non conveniens.

Research References

West’s Key Number Digest
Federal Courts €=2902, 2941, 2942, 2943, 2944, 2945

Primary Authority
28 U.S.C.A. §§ 1404(a), 1406(a)

A.L.R. Library

A.L.R. Index, Change of Venue; Forum Non Conveniens

West’s A.L.R. Digest, Federal Courts &2902, 2941, 2942, 2943,
2944, 2945

Doctrine of forum non conveniens: assumption or denial of jurisdic-
tion of action involving matrimonial dispute, 55 A.L.R.5th 647

Forum non conveniens in products liability cases, 76 A.L.R.4th 22

Doctrine of forum non conveniens: assumption or denial of jurisdic-
tion in action between nonresident individuals based upon tort
occurring within forum state, 92 A.L.R.3d 797
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PROOF OF PHYSICIAN’S FAILURE TO OBTAIN
INFORMED CONSENT TO EXPERIMENTAL
TREATMENT"

Monique C.M. Leahy, J.D.**

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE
I. INTRODUCTION

§1 Introduction and scope
§2  Experimental treatment
§3 Institutional review boards

*This article supersedes Physician’s Failure to Obtain Informed
Consent to Innovative Practice or Medical Research, 15 Am. Jur. Proof of
Facts 2d 711.

**Ms. Leahy is nationally recognized as a premier authority on medi-
cal and personal injury litigation, employment and workers’ compensation
issues, Internet law, and state-specific civil litigation in her over 90
published works that include over 40 practitioner publications. Ms.
Leahy’s recently published works include: Multiple Concussion Injury, 127
Am. Jur. Proof of Facts 3d 1; Proof of Neurotoxic Injury in Civil and Crimi-
nal Actions, 56 Am. Jur. Proof of Facts 3d 221; Medical Malpractice
Liability for Failure to Diagnose and Treat Post Traumatic Stress Disor-
der (PTSD), 149 Am. Jur. Proof of Facts 3d 201; Proof of Negligence by
Health Care Providers for Blood Draws and Transfusions, 143 Am. Jur.
Proof of Facts 3d 223; Proof of Malpractice Liability for Prescription of
Painkiller Causing Injury or Death, 142 Am. Jur. Proof of Facts 3d 149.
She is the Principal of Wordsworth Publishing and is an attorney licensed
in Washington, Missouri, and Kansas. Wordsworth publishes an online
monthly medical litigation report, Medical Law Perspectives, providing in-
depth medical litigation information, and news. While in private practice,
Ms. Leahy focused on litigation as well as corporate transactions and
telecommunications law. She is a former managing editor at Lawyers Co-
operative Publishing/Research Institute of America, a subsidiary of
Thomson Reuters.
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§5
§6
§7
§8

§ 10
§11

§12

II.

§13
§ 14

§15
§16
§ 17
§18
§19
§20
§21
§ 22

II1.
§ 23

§ 24
§25
§ 26
§ 27
§ 28
IV.

§29

§ 30

236
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Federal regulation and statutory requirements

Informed consent to standard medical care

Written consent

Disclosures required

Patient’s bill of rights

Withdrawal of consent

Informed consent for experimental treatment

Insurance coverage and exclusion of experimental
medical treatment

Client interview; checklist

PHYSICIAN MALPRACTICE: FAILURE TO
OBTAIN INFORMED CONSENT FOR
EXPERIMENTAL TREATMENT

Malpractice, generally

Malpractice involving failure to obtain informed
consent—Generally

—Experimental treatment

Standard of care and breach

Injury proximately resulting from breach

Therapeutic privilege exception

Immunity

Vicarious liability of health care facility

Limitations

Misrepresentation

DISCOVERY

Discovery in malpractice cases involving failure to
obtain informed consent for experimental
treatment

Plaintiff discovery; checklist

Defendant discovery; checklist

Interrogatories

Production of documents; checklist

Depositions

AMISSIBILITY OF EVIDENCE

Admissibility of evidence in malpractice action
involving failure to obtain informed consent for
experimental treatment

Expert medical testimony requirement and
admissibility; checklist



INFORMED CONSENT

V. ELEMENTS OF PROOF

§31

VL

§ 32
§33
§ 34

§35
§ 36

VIL.

§ 37
§ 38

Proof of medical malpractice involving failure to
obtain informed consent for experimental
treatment; checklist

INFORMED CONSENT FORM FOR
EXPERIMENTAL TREATMENT, MOTIONS,
PLEADINGS

Informed consent form for experimental treatment

Motion for summary judgment, generally

Petition or complaint, generally; illustrative
complaint

Declaratory relief; illustrative complaint

Pleadings involving informed consent and
experimental treatment

DAMAGES

Damages
—Checklist

VIII. JURY INSTRUCTIONS

§ 39

IX.

§ 40
§41

§ 42
§43
§ 44
§ 45

Jury instructions involving informed consent and
experimental treatment; illustrative instructions

PROOF OF MEDICAL MALPRACTICE
INVOLVING PHYSICIAN’S FAILURE TO
OBTAIN INFORMED CONSENT FOR
EXPERIMENTAL TREATMENT

A. INTRODUCTION

Model trial factual situation
Illustrative testimony

B. PLAINTIFF’S TESTIMONY /DIRECT

EXAMINATION OF ESTATE
REPRESENTATIVE OF DECEDENT]

Identification of plaintiff

Physician oncologist-patient relationship
Patient’s cancer diagnosis

Defendant physician’s proposed treatment

237
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§ 46 Defendant physician’s failure to disclose
experimental nature of treatment

§ 47 Defendant physician’s failure to disclose material
risks of treatment

§ 48 Defendant physician’s failure to disclose alternative
treatments

§ 49 Patient’s lack of knowledge about treatment

§ 50 Patient’s reliance on defendant physician’s
assurances and statements regarding treatment

§ 51 Patient, if informed of risk, would not have
consented to treatment

§ 52 Patient underwent treatment

§ 53 Results of treatment; patient injuries and death
§ 54 Discovery that treatment was experimental

§ 55 Damages

C. PLAINTIFF’S MEDICAL EXPERT /DIRECT
EXAMINATION]

§ 56 Introduction and identification of expert witness
§ 57 Qualification as medical expert—Educational

background
§ 58 —Licensing and certifications
§ 59 —Memberships
§ 60 —Publications and research

§ 61 —Awards and honors
§ 62 Employment
§ 63 Prior medical expert testimony

§ 64 Requirement of informed consent for experimental
treatment

§ 65 Standard of care of physician regarding informed
consent and experimental treatment

§ 66 Review of patient decedent’s medical records
§ 67 Complications from experimental treatment; death

§ 68 Medical expert’s opinion—Breach of standard of
care regarding failure to obtain informed consent;
defendant deviated from standard of care

§ 69 —Causation; defendant’s failure to obtain informed
consent was proximate cause of patient decedent’s
injuries and death

238



INFORMED CONSENT

D. DEFENDANT’S CROSS-EXAMINATION OF
PLAINTIFF’S MEDICAL EXPERT /CROSS-
EXAMINATION]

§ 70 Plaintiff's medical expert not qualified to provide
opinion

§ 71 Patient’s death not result of lack of informed
consent for experimental treatment; result of
aggressive cancer

§ 72 Patient’s death not caused by physician action or
inaction; caused by cancer

E. PLAINTIFF’S CROSS-EXAMINATION OF
DEFENDANT PHYSICIAN ONCOLOGIST
[CROSS-EXAMINATION]

§ 73 Reputations made from experiment success

§ 74 No signed informed consent by [patient decedent] in
medical records; no witness to alleged oral consent

§ 75 Failed to disclose treatment was experimental

§ 76  Failed to disclose material risks of experimental
treatment

§ 77 Failed to disclose alternative treatments that were
less toxic and may not have resulted in death

§ 78 Patient lacked knowledge about experimental
treatment

§ 79 Patient relied on defendant physician’s assurances
regarding the experimental treatment

§ 80 Defendant physician knew experimental treatment
not supported by independent medical research,
medically acceptable practices, or sound medical
principles accepted by and used by oncologists

§ 81 Patient died from the experimental treatment

F. PLAINTIFF’S CROSS-EXAMINATION OF
DEFENDANT HOSPITAL
REPRESENTATIVE /[CROSS-EXAMINATION]

§ 82 Hospital established institutional review board

§ 83 Adoption of policies and procedures regarding
informed consent

§ 84 Defendant physician is employee of hospital

§ 85 Failure by employee defendant physician to
adequately inform patient of experimental nature
and risks of treatment

239
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G. PLAINTIFF’S DIRECT EXAMINATION OF
NURSE [DIRECT EXAMINATION]

§ 86 Identification of witness

§ 87 Provided nursing to patient

§ 88 Routine procedure for physician to discuss risks
and obtain signed informed consent form from
patients

§ 89 Nurse generally takes informed consent form and
puts it in patient’s medical records

§ 90 No informed consent form in this patient’s medical
records

§ 91 Physician performed experimental, nonstandard,
treatment

Scope

The focus of this article is a claim of malpractice for the failure
to obtain informed consent to experimental treatment. federal
regulation, state statutes, and case law is presented on whether
a physician advised a patient that proposed treatment was ex-
perimental, and not standard practice, and that there are mate-
rial risks associated with the experimental treatment.

Research References

West’s Key Number Digest
Health &905 to 908

A.L.R. Library

A.L.R. Index, Informed Consent; Physicians and Surgeons

West’s A.L.R. Digest, Health €905 to 908

Recovery for Nonconsensual Human Medical Experimentation, 42
A.L.R.6th 301

Physician’s use of patient’s tissue, cells, or bodily substances for
medical research or economic purposes, 16 A.L.R.5th 143

Medical malpractice: liability for failure of physician to inform
patient of alternative modes of diagnosis or treatment, 38 A.L.R.
4th 900

Modern status of views as to general measure of physician’s duty
to inform patient of risks of proposed treatment, 88 A.L.R.3d
1008

Necessity and sufficiency of expert evidence to establish existence
and extent of physician’s duty to inform patient of risks of
proposed treatment, 52 A.L..R.3d 1084

Malpractice: physician’s duty to inform patient of nature and
hazards of disease or treatment, 79 A.L.R.2d 1028
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PROOF OF MEDICAL MALPRACTICE
INVOLVING ORGAN OR TISSUE TRANSPLANT

Jay M. Zitter, J.D.”

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. LEGAL BACKGROUND
A. IN GENERAL

§1 Introduction; scope of article

§ 2 Overview of organ transplant history and procedures
§ 3 Medical malpractice—In general

§4 —Res ipsa loquitur

B. CLAIMS FOR MALPRACTICE AS TO
DONOR

§ 5 Consent, Uniform Anatomical Gift Act, and related
issues
§ 6 Improper procedures during harvesting operation

C. CLAIMS FOR MALPRACTICE AS TO
TRANSPLANT RECIPIENT
§7 Misdiagnosis of necessity for transplant, and other

delay issues
§8 Failure to inform, warn, and receive consent

*Jay Zitter is an attorney residing in Beit Shemesh, Israel, a 1980
graduate of the Benjamin N. Cardozo School of Law, and a member of the
New York Bar. He is an experienced legal writer and editor, having
authored and edited numerous contributions to Causes of Action 2d, Am.
Jur Proof of Facts 3d, Am. Jur. 2d, A.L.R.7th, A.L.R. International, and
A.L.R. Federal 3d, on a wide variety of topics.
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§9  Inadequate evaluation and acceptance of unsuitable
donor organ

§ 10 Inadequacies in transplant surgery and
postsurgical care

§ 11 Fraud and misrepresentation

§ 12 Conversion

D. DEFENSES

§ 13 Defenses—In general
§ 14 Failure to accord with filing requirements

II. DAMAGES
§ 15 Checklist

III. ELEMENTS OF PROOF

§ 16  Proof of medical malpractice claim—Checklist

IV. FORMS AND MOTIONS

A. PLAINTIFF TRANSPLANT RECIPIENT OR
HIS/HER SURVIVOR’S DISCOVERY AND
INTERROGATORIES TO DEFENDANT
DOCTOR OR HOSPITAL

§ 17 General background

§ 18 Organ transplant education and experience

§ 19 Physician-patient relationship and treatment prior
to transplant

§ 20 Transplant occurrence

§ 21 Events after occurrence

§ 22 Issues concerning lawsuit

§ 23 Requests by patient for admissions by physician

§ 24 Requests for documents

B. DEFENDANT PHYSICIAN’S DISCOVERY
AND INTERROGATORIES TO PLAINTIFF
TRANSPLANT RECIPIENT OR SURVIVOR
THEREOF

§ 25 Defendant physician’s discovery and
interrogatories—Checklist
§ 26 Requests by physician for admissions by patient

352



TRANSPLANT MALPRACTICE

§ 27 Physician’s requests to patient for production of
documents

C. MOTIONS AND FORMS

§ 28 Consent to transplant from live donor

§ 29 Release from liability for transplant

§ 30 Complaint charging malpractice causing failed
kidney transplant

§ 31 Defendant hospital or physician’s answer to initial
complaint, and affirmative defenses

§ 32 Defendant hospital or physician’s motion to dismiss
claim

§ 33 Jury instruction as to consent

§ 34 Special verdict form

§ 35 Defendant’s motion for new trial

V. PROOFS

A. PLAINTIFF’'S WITNESSES AND EXPERTS
SHOWING PHYSICIAN AND HOSPITAL
NEGLIGENT FOR IMPLANTING
DEFECTIVE HEART

1. Transplant Team Nurse Practitioner

§ 36 General background and makeup of transplant
team

§ 37 Recipient suitability

§ 38 Donor heart evaluation and procurement
procedures, generally

§ 39 Recipient’s and donor’s backgrounds

§ 40 Decision to transplant, and aftermath

2. Pathologist’s Testimony
§41 Pathologist’s testimony, in general

3. Cardiovascular Surgeon’s Expert Opinion

§ 42 Expert opinion as to standard of care and breach
thereof by defendants
§ 43 Causation

B. DEFENSE EXPERT TESTIMONY

1. Disclosure Standards as to Particular
Transplants

§ 44 Kidney transplants

353
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§ 45 Child heart-lung transplant
2. Transplanting Kidney with Tear in Renal

Artery
§ 46 Expert’s testimony—Kidney procurement
procedures
§ 47 —Kidney transplant preparation and inspection

§ 48 Transplant surgeon’s testimony—Circumstances of
failed transplant

§ 49 —Discovery of tear

§ 50 Expert’s testimony as to standard of care and
breach thereof

Scope

Organ and tissue transplants can work miracles, so that a
patient who is at death’s door gets a new lease on life. A patient
on total dialysis can get a kidney and have a normal life, a
functionally blind patient can have restored vision with a corneal
transplant and, most dramatically, a heart transplant patient
who has no chance of living even a few months can have many
more years of life. As transplants have moved from the experi-
mental stage to ordinary treatment, it would appear that the
main problem with transplants today is that not enough of them
are taking place, as a number of potential recipients die each
day, while waiting for a transplant, due to the lack of suitable
donors. Nevertheless, as in other areas of medical treatment, an
additional problem is that a physician may be negligent in
performing the transplant, leading to injuries or death. Trans-
plants are likely sources of malpractice litigation since many of
them are complex, they often involve an operation on a live donor
as well as on the recipient, the chances of failure of certain
transplants are relatively high compared to many other medical
procedures, and a failed transplant in many cases is a cause of
death.

Typical cases involve failure to secure informed consent from a
live donor or the relatives of a deceased donor, transplanting
diseased organs in the recipients, or improper procedures lead-
ing to infections or the like.

Research References

West’s Key Number Digest

Evidence €555.10; Health €667, 669, 670, 804, 818, 821(5),
823(11), 826, 835, 906, 923, 926

Westlaw Search Query

(malpractice or negligence) /s transplant /p (kidney heart liver
pancrea! intest! lung tissue organ unos) & DA(AFT 9/1/2017)
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PROOF OF FACTS SUPPORTING ADMISSION
OR PERSUASIVENESS OF RECORDS
PERTAINING TO INSPECTION,
MAINTENANCE, OR CALIBRATION OF BLOOD
ALCOHOL TESTING DEVICE AS EVIDENCE IN
CRIMINAL TRIAL WITHOUT PRODUCING
PERSONS WHO CREATED RECORDS

Eric J. Handelman, J.D.*

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. BACKGROUND

A. ADMISSIBILITY OF BLOOD ALCOHOL
TESTING DEVICE CERTIFICATION
RECORD

§1 Introduction; scope of article
§ 2 Hearsay exceptions: Business record
§ 3 Record creation because of regulation

B. CONFRONTATION CLAUSE OF SIXTH
AMENDMENT TO UNITED STATES
CONSTITUTION

§4  Constitutional right of confrontation in criminal
proceedings

§5 Crawford test

§6 Roberts test

§ 7 Testimonial statements (records)

*Eric J. Handelman is a graduate of Rutgers School of Law, Camden,
NJ, and a member of the Bar of the State of New Jersey.
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§8 Melendez-Diaz footnote
§9 Testimonial and then nontestimonial—Pealer

§ 10 Court analyses of hearsay Confrontation Clause
challenges to admission of certifications of blood
alcohol testing devices

II. ELEMENTS OF PROOF

§ 11  Checklist: Elements of proof in criminal case
regarding admissibility of blood alcohol testing
device certification to demonstrate good working
order

III. MODEL LITIGATION DOCUMENTS

§ 12 Government’s opposition to defendant’s motion to
suppress admission of certification records of blood
alcohol testing device—Testimony of technical
supervisor

§ 13 Government’s opposition to defendant’s motion for
judgment of acquittal or for new trial based on
admissibility of blood alcohol testing device
certification records—Testimony of Federal Agent

§ 14 Government’s motion to permit testimony of federal
agent who did not inspect, maintain or calibrate
blood alcohol testing device used on defendant

§ 15 Defendant’s motion to suppress certification records
for blood alcohol testing device used on defendant

IV. PROOF IN OPPOSITION TO CRIMINAL
DEFENDANT’S MOTION TO SUPPRESS
ADMISSION OF INSPECTION,
MAINTENANCE AND CALIBRATION
CERTIFICATES FOR BLOOD ALCOHOL
BREATH TESTING DEVICE

A. TESTIMONY OF PROSECUTION
WITNESS—TECHNICAL SUPERVISOR

§ 16 Introduction; expert credentials

§ 17 Expertise with blood alcohol testing device

§ 18 Work experience with blood alcohol testing device
§ 19 Identification of maintenance records
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Broop AvrconoL TestiNg DEVICE

B. TESTIMONY OF DEPARTMENT OF PUBLIC
SAFETY OFFICIAL

§ 20 Introduction and qualifications
§ 21 Governing state codes

Scope

To understand the jurisprudence governing the admissibility in
court of an out-of-court record addressing whether a blood alcohol
testing device was working properly at the time of its use to
measure a criminal defendant’s blood alcohol level. To examine
the business record hearsay exception to the hearsay rule of evi-
dence and the purpose for the creation of those records. To
specifically examine whether a prosecutor must produce the
author or creator of the record if it intends to offer the record as
evidence in his or her case. To examine the Confrontation Clause
of the Sixth Amendment to the United States Constitution which
grants a criminal defendant the right to confront his or her ac-
cusers in a court proceeding, and the U.S. Supreme Court’s ex-
amination of the Confrontation Clause’s applicability as to
hearsay records offered into evidence by the prosecution in crim-
inal matters. To examine judicial interpretations of the testimo-
nial character of blood alcohol testing device inspection, mainte-
nance, or calibration records for purposes of admission.
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