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PART I. SUBSTANTIVE TORT LAW

CHAPTER 1. NEGLIGENCE
§ 1.3 Scope of duty in general
§ 1.5 Statutes as a source of legal duty
§ 1.6 Contract as a source of legal duty
§ 1.8 Duties of common carriers
§ 1.9 Special relationships: persons in custody
§ 1.10 Duty to control third parties—Generally
§ 1.11 Duty to control third parties—Master and servant
§ 1.12 Duty to control third parties—Parent and child
§ 1.14 Duty to prevent accidents arising from dangerous conditions
§ 1.16 Assumption of a duty
§ 1.18 Gross negligence
§ 1.20 Custom and practice defining the standard of care
§ 1.22 Statutes and regulations as defining the standard of care—

Negligence per se
§ 1.25 Standard of care for persons with special knowledge
§ 1.26 Standard of care in an emergency
§ 1.27 Liability for abnormally dangerous activities
§ 1.28 Duty to preserve evidence [New]
§ 1.29 Internet-Related Claims [New]

CHAPTER 2. CAUSATION
§ 2.2 Cause-in-fact: causation as a logical principle
§ 2.2.50 Establishing causation through proof of increased risk of

harm [New]
§ 2.3 Concurrent causation
§ 2.5 Legal cause: causation as a limiting principle
§ 2.6 Foreseeability of harm or the manner of its occurrence
§ 2.8 Intervening and superseding cause
§ 2.9 Intentional or criminal conduct as a superseding cause

CHAPTER 3. VICARIOUS LIABILITY
MASTER–SERVANT RELATIONSHIP

§ 3.4 Master-servant relationship—Operation of vehicles [Retitled]
§ 3.5 Master-servant relationship—Franchise arrangements
§ 3.7 Master’s liability for intentional or criminal acts
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§ 3.12 Vicarious liability as distinguished from direct liability for
negligent hiring

§ 3.13 Master-servant relationships—Issues of proof

CHAPTER 4. LIABILITY FOR
INDEPENDENT CONTRACTORS

§ 4.2 Independent contractors as distinguished from servants
§ 4.7 Negligent exercise of control retained by the employer of an

independent contractor
§ 4.10 Vicarious liability for work dangerous in the absence of special

precautions—The peculiar risk of harm doctrine

CHAPTER 5. LIABILITY OF POSSESSORS
OF LAND

§ 5.2 The plaintiff’s status—Distinctions in classification
§ 5.3 Duty as to trespassers
§ 5.4 Minors as trespassers—The attractive nuisance doctrine
§ 5.5 Duty to constant trespassers within a limited area
§ 5.8 Duty as to invitees
§ 5.9 Duty as to licensees
§ 5.10 Negligent failure to warn independent contractors of dangerous

conditions of land
§ 5.11 Liability for dangerous conditions on adjacent land
§ 5.12 Landowner’s liability for dangerous conditions involving

adjacent highways
§ 5.13 Liability for dangerous conditions on adjacent sidewalks
§ 5.14 Falls on ice and snow—The hills and ridges doctrine
§ 5.15 The Recreation Act—Limited immunity for permitting

gratuitous use of land for recreation
§ 5.16 Liability for dangerous conditions of land presenting a risk

outside the land
§ 5.17 Liability for the wrongful acts of third-parties
§ 5.18 Liability of landlords out of possession
§ 5.19 Liability of a landlord for failure to prevent criminal conduct
§ 5.20 Liability of a party out of possession [New]

CHAPTER 6. LEGAL MALPRACTICE
§ 6.1.50 Expert certification in legal malpractice cases [New]
§ 6.2 Criminal representation—Elements of a cause of action
§ 6.9 Legal malpractice arising out of civil representation—

Elements of a cause of action
§ 6.10 Requirement of attorney-client relationship or other

circumstances establishing privity with the plaintiff
§ 6.12 Standard of care for civil representation generally
§ 6.15 Duty to follow client’s instructions
§ 6.15.50 Duty to keep client informed [New]
§ 6.16 Attorneys as fiduciaries
§ 6.18 Duty to convey settlement offers to client
§ 6.19 Liability arising out of settlement accepted by client
§ 6.24 Contributory negligence by the client as a defense
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§ 6.25 Causation in legal malpractice cases: the case within a case
§ 6.26 Necessity for expert testimony
§ 6.27 Damages in cases arising out of civil representation
§ 6.29 Statute of limitations for claims arising out of civil

representation

CHAPTER 7. MEDICAL MALPRACTICE
§ 7.1 Standard of care for medical professionals generally
§ 7.1.50 Evidentiary issues in proving a breach of the standard of

care [New]
§ 7.2 The locality rule
§ 7.3 Standard of care for specialists
§ 7.4 Liability following referral to specialists
§ 7.6 Liability of physicians to non-patients
§ 7.7 Duty of physicians not employed by the plaintiff
§ 7.9 Physicians’ liability generally for other health care personnel
§ 7.16 Direct causation in medical negligence cases
§ 7.17 Increased risk of harm in medical negligence cases
§ 7.18 Proof of causation in medical negligence cases—Degree of

expert certainty required
§ 7.20 The error of judgment rule
§ 7.22 The two schools of thought doctrine
§ 7.23 Res ipsa loquitur
§ 7.24 Comparative negligence by the patient as a defense
§ 7.25 Wrongful life/wrongful birth/wrongful conception
§ 7.27 Emergency care—Liability for emergency medical services
§ 7.29 Respondeat superior liability of hospitals [New]
§ 7.30 Ostensible agency
§ 7.31 Corporate liability
§ 7.32 Hospitals and physicians as suppliers of products
§ 7.34 Liability of health maintenance organizations
§ 7.34.30 Special rules concerning venue [New]
§ 7.34.70 Expert certification in professional liability actions [New]
§ 7.36 Health Care Services Malpractice Act—Insurance provisions
§ 7.38 Health Care Services Malpractice Act—Substantive legal

principles
§ 7.38.10 Substantive principles governing punitive damages [New]
§ 7.38.20 Special procedures governing malpractice cases [New]
§ 7.38.30 Periodic payment of damages [New]
§ 7.38.40 Partial repeal of collateral source rule [New]
§ 7.38.50 Reduction of damages for future loss of earning capacity to

present worth [New]
§ 7.38.60 Special standard for remitittur [New]
§ 7.38.70 Statute of repose and statute of limitations for medical

negligence cases [New]
§ 7.38.80 Expert witness qualifications [New]
§ 7.38.90 Preservation and accuracy of medical records [New]
§ 7.39 National practitioner data bank
§ 7.40 The Peer Review Protection Act
§ 7.42 Duty to third-parties harmed by psychiatric patients
§ 7.43 Mental Health and Mental Retardation Act of 1966
§ 7.44 Mental Health Procedures Act of 1976—In general
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§ 7.45 Litigants affected by the Mental Health Procedures Act
[Retitled]

§ 7.46 Scope of immunity under the Mental Health Procedures Act
[Retitled]

§ 7.47 Pleading requirements under the Mental Health Procedures
Act [Retitled]

CHAPTER 8. INFORMED CONSENT
§ 8.2 Evolution of the prudent patient standard in Pennsylvania
§ 8.3 A summary of Pennsylvania’s current standard as to

informed consent
§ 8.3.50 The plaintiff’s burden of proof as to causation [New]
§ 8.4 Informed consent under the Malpractice Act
§ 8.6 Scope of informed consent—The distinction between surgical

and non-surgical treatment
§ 8.7 Limitations upon informed consent outside surgery—Drugs/

radiation/blood products
§ 8.8 Non-applicability to choice of surgical technique
§ 8.9 Non-applicability to physician’s credentials
§ 8.10.50 Relevance of regulatory standards to informed consent

claims [Retitled]
§ 8.11 Applicability of doctrine to hospitals
§ 8.12 Issues of proof surrounding informed consent

CHAPTER 9. PRODUCT LIABILITY
§ 9.1 Evolution of strict liability
§ 9.4 Basic elements of a Prima Facie case
§ 9.4.50 Tincher—The new standard in product liability [New]
§ 9.4.70 Tincher—Consumer expectation test [New]
§ 9.6.50 On-line retailers as ‘‘Sellers’’ [New]
§ 9.16 Successor corporations—The product line exception
§ 9.19 Eligible plaintiffs in strict liability actions
§ 9.22 Liability for used products
§ 9.25 Incomplete products
§ 9.26 Section 402A and the “unreasonably dangerous” requirement
§ 9.27 Role of the court in applying the unreasonably dangerous

requirement
§ 9.28 Product defect and industry state-of-the-art
§ 9.29 The Azzarello standard and consumer expectations
§ 9.30 The Azzarello standard and risk versus utility theories of

defect
§ 9.31 Liability for manufacturing defects due to negligence
§ 9.33 Circumstantial proof of manufacturing defects—The

malfunction theory
§ 9.34 Liability for negligent design
§ 9.35 Strict liability for design defects
§ 9.36 Failure to incorporate safety devices as a design defect
§ 9.37 Designs which enhance injury/crashworthiness
§ 9.38 Requirement of a feasible alternative design
§ 9.39 Evidence of standards, custom, and practice in design cases
§ 9.40 Evidence of post-accident remedial measures or changes in

design
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§ 9.41 Evidence of prior accidents in design defect cases
§ 9.43 Strict liability for failure to warn of product hazards
§ 9.44 Post-sale duty to warn or retrofit
§ 9.45 Causation in warning cases
§ 9.46 Liability of component part suppliers
§ 9.47 Liability for pharmaceutical products
§ 9.48 Non-liability for blood transfusion and transplants
§ 9.53 Liability for breach of implied warranties [New]
§ 9.54 Damages and defenses in breach of warranty actions
§ 9.56 Statute of limitation for warranty claims
§ 9.59 Product identification—Shifting the burden to alternative

defendants
§ 9.60 Product identification—Market share liability
§ 9.62 Defenses—Non-applicability of comparative negligence
§ 9.63 Defenses—Assumption of the risk
§ 9.64 Defenses—Plaintiff’s conduct as the legal cause of injury
§ 9.65 Defenses—Product misuse
§ 9.66 Defenses—The intended use doctrine
§ 9.67 Defenses—Alteration of the product
§ 9.68 Defenses—Unlawful conduct by third parties
§ 9.70 Defenses—Sophisticated users
§ 9.71 Defenses—Federal preemption
§ 9.72 Defenses—Absence of injury
§ 9.73 Defenses—Statute of repose
§ 9.74 Defenses—Products supplied under government contracts
§ 9.75 Defenses—Compliance with industry or government

standards
§ 9.76 Defenses—Employer immunity—The dual capacity doctrine
§ 9.77 Defenses—Spoliation of evidence [New]

CHAPTER 10. SOVEREIGN AND
GOVERNMENTAL IMMUNITY

§ 10.3 General structure of the immunity acts—A comparative
overview

§ 10.5 Procedural requirements—Notice of claim
§ 10.6 Procedural requirements—Venue
§ 10.7 Procedural requirements—Identification of defendants
§ 10.8 Liability of individual officials and employees
§ 10.9 Categorization of governmental defendants generally
§ 10.9.50 Community development corporations [New]
§ 10.10 Commonwealth agencies—Transportation authorities
§ 10.13 Commonwealth agencies—Housing authorities
§ 10.18 Local agencies—Volunteer fire companies
§ 10.19 Local agencies—Volunteer ambulance services
§ 10.20 Local agencies—Parking authorities
§ 10.21 Local agencies—Community colleges
§ 10.22 Local agencies—Municipal utilities
§ 10.23 Private parties acting under government contract
§ 10.24 Bases for liability under the Immunity Acts—General

overview
§ 10.25 Requirement for a common law or statutory cause of action
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§ 10.26 Limitation of liability to negligence claims
§ 10.27 Vehicle exception—State and local
§ 10.28 Liability arising out of the operation of emergency vehicles
§ 10.29 Medical-professional liability—State and local
§ 10.30 Personal property exception—State and local
§ 10.32 Defects in property as contrasted with negligence in use of

property
§ 10.33 The Mascaro doctrine
§ 10.34 Bases for imposing liability under the real property

exception
§ 10.35 Real property exception—Definition of real property
§ 10.36 Real property exception—Definition of “possession”
§ 10.38 Liability for street conditions under the Subdivision Act
§ 10.39 Liability for traffic controls under the Subdivision Act
§ 10.40 Liability for lighting and trees under the Subdivision Act
§ 10.41 Liability for dangerous conditions of sidewalks under the

Subdivision Act
§ 10.42 Liability of the Commonwealth for highways and highway

conditions
§ 10.43 Municipal liability for conditions on state highways
§ 10.44 Liability of Commonwealth agencies for dangerous

conditions of real property other than highways
§ 10.45 Liability for utility facilities under the Subdivision Act
§ 10.47 Liability for animals—State and local
§ 10:47.50 Liability for sexual abuse [New]
§ 10.48 Special considerations in police cases
§ 10.49 Civil rights cases
§ 10.50 Defenses—Pleading/waiver
§ 10.55 Defenses—The Recreation Act
§ 10.59 Damages under the Sovereign Immunity Act—Death cases
§ 10.62 Damages under the Political Subdivision Act—Limitation

on damages
§ 10.63 Damages under the Political Subdivision Act—The

limitation on recovery for pain and suffering
§ 10.65 Liability for delay damages

CHAPTER 11. RECOVERY FOR EMOTIONAL
DISTRESS

§ 11.4 Elements of recovery—Negligent infliction of emotional distress
§ 11.5 Negligent infliction of emotional distress not arising from

traumatic injury
§ 11.6 Recovery for fear of future injury [Retitled]
§ 11.7 Intentional infliction of emotional distress
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CHAPTER 12. DAMAGES
§ 12.2 Recovery for past medical expenses
§ 12.3 Recovery of future medical expenses
§ 12.7 Future loss of earnings and earning capacity
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§ 12.9 Abolition of present value discounting of future damages
§ 12.14 General damages: recovery for physical pain and mental

anguish
§ 12.15 Proof of damages for pain and suffering
§ 12.17 Recovery of pain and suffering by a neurologically impaired

or unconscious plaintiff
§ 12.19 Recovery for loss of life’s pleasures
§ 12.20 Impact of plaintiff’s life expectancy
§ 12.21 Punitive damages
§ 12.22 Specific cases justifying an award of punitive damages
§ 12.23 Vicarious liability for punitive damages
§ 12.24 Issues of procedure and proof in punitive damage claims
§ 12.25 The collateral source rule
§ 12.31 Non-spousal claims for loss of consortium
§ 12.32 Loss of consortium: issues of procedure and proof
§ 12.33 Claims for medical monitoring
§ 12.33.50 Damages for fear of future injury [New]
§ 12.34 Inadequate damage awards
§ 12.35 Excessive damage awards

CHAPTER 13. DAMAGES FOR DELAY—PRE–
JUDGMENT INTEREST

§ 13.1 Amended Rule 238—Mechanics of the rule
§ 13.5 Scope of Rule 238
§ 13.7 Bases for avoiding delay damages
§ 13.8 Defendant’s financial status or tender of insurance coverage as

a basis for avoiding delay damages
§ 13.9 Delay damages during the pendency of an appeal
§ 13.10 Application of Rule 238 in multi-party cases

CHAPTER 14. DEATH CASES
§ 14.3 Procedural requirements governing wrongful death actions
§ 14.4 Eligible plaintiffs in wrongful death actions
§ 14.7 Wrongful death actions: damages recoverable
§ 14.9 Interplay between wrongful death and survival action
§ 14.10 Survival actions: damages recoverable generally
§ 14.14 Survival actions: recovery for pain and suffering
§ 14.16 Defenses in wrongful death and survival actions
§ 14.17 Court approval of settlements in wrongful death and survival

actions
§ 14.18 Distribution in wrongful death and survival actions

CHAPTER 15. COMPARATIVE NEGLIGENCE
§ 15.2 The Comparative Negligence Act
§ 15.3 Mechanics of the Comparative Negligence Act
§ 15.4 Duty of care owed by the plaintiff
§ 15.6 Abolition of the presumption of due care
§ 15.7 Comparative negligence as a matter of law
§ 15.8 Cases in which comparative negligence is inapplicable
§ 15.9 Comparative negligence of rescuers

TABLE OF CONTENTS

xiii



§ 15.11 Failure to wear a seat belt as contributory negligence
§ 15.12 Comparative negligence of children
§ 15.14 Imputed comparative negligence

CHAPTER 16. ASSUMPTION OF THE RISK
§ 16.2 Continued viability of assumption of the risk after adoption of

comparative negligence
§ 16.3 Assumption of the risk as the absence of a legal duty
§ 16.4 Assumption of the risk as the conscious choice to encounter

danger
§ 16.5 The subjective nature of assumption of the risk
§ 16.6 Assumption of the risk as distinguished from comparative

negligence
§ 16.7 Activities associated with inherent risks
§ 16.8 Express assumption of the risk

CHAPTER 17. LIMITATIONS OF TIME
§ 17.1 Statutory provisions
§ 17.2 Issues of pleading & proof
§ 17.3 Extending the statute of limitations—The discovery rule

[New]
§ 17.5 Plaintiff’s burden of diligence under the discovery rule
§ 17.6 Fraudulent concealment and misrepresentation
§ 17.7 Minors’ cases
§ 17.8 Psychological impairment
§ 17.8.50 Physical impairment [New]
§ 17.9 Toxic substances and insidious diseases—The second injury

rule
§ 17.10 Death cases
§ 17.11 Statute of repose
§ 17.11.50 Statute of repose for claims against health care providers

[New]

CHAPTER 18. JOINT TORTFEASOR
LIABILITY, INDEMNITY AND
CONTRIBUTION

§ 18.1.50 Modification of joint liability [New]
§ 18.2 Effect of a partial settlement upon the plaintiff’s rights
§ 18.3 General releases
§ 18.4 Pro tanto releases
§ 18.5 Pro rata releases
§ 18.6 Mary Carter releases
§ 18.6.50 High-low settlement agreements [New]
§ 18.7 Griffin releases
§ 18.8 Determining the significance of a settling defendant’s
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§ 18.9 Effect of dismissal/satisfaction
§ 18.11 Joint liability as distinguished from apportionment of

damages
§ 18.12 Apportionment of damages
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§ 18.15 Joint liability of principal and agent
§ 18.16 Joint liability in cases involving primary/secondary liability
§ 18.17 Joint liability in product liability cases
§ 18.18 Practical consideration in entering into releases
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