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PROOF THAT SEXUAL CONDUCT WAS
UNWELCOME UNDER TITLE VII OF 1964
CIVIL RIGHTS ACT (42 U.S.C.A. §§ 2000E ET
SEQ.)

Cecily Fuhr, J.D.”

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I.

§1

§2

§3
§4

LEGAL BACKGROUND

A. INTRODUCTION

Introduction; scope of article

B. ESTABLISHING SEXUAL CONDUCT WAS
UNWELCOME

Establishing unwelcomeness of sexual conduct—
Generally

Relation of unwelcomeness and subjective hostility
under Title VII

Testimony of plaintiff as evidence of unwelcomeness

*Cecily Fuhr is a member of the New York bar, specializing in

employment law and civil litigation. She received a B.A. with honors from
Oberlin College and a J.D. with high honors from the University of
Washington School of Law. A former attorney editor at Thomson Reuters,
Cecily Fuhr has published a number of legal articles and guides for
practitioners, most recently including Proof of Establishment of Public
Easement by Prescription, 208 Am. Jur. Proof of Facts 3d 371 (Thomson
Reuters 2024); Proof of Suitability of Work—Unemployment Compensa-
tion, 203 Am. Jur. Proof of Facts 3d 75 (Thomson Reuters 2023); Proof of
Standing under Americans with Disabilities Act, 42 U.S.C.A. §§ 12181 et
seq., in Nonemployment Architectural Barrier Litigation, 201 Am. Jur.
Proof of Facts 3d 265 (Thomson Reuters 2023).
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§5 Contemporaneous complaints by plaintiff
§ 6 Other statements or acts of plaintiff suggesting
unwelcomeness of conduct

§ 7 Effect of current or prior relationship between
plaintiff and harasser
§ 8 Harassment by supervisor vs. nonsupervisor

C. DEFENSES AGAINST PROOF THAT
SEXUAL CONDUCT WAS UNWELCOME

§9 Plaintiff’'s own conduct suggests sexual conduct was
welcome

§ 10 Plaintiff failed to complain about sexual conduct
§ 11  Plaintiff failed to exhaust administrative remedies

D. PROOF AND PROCEDURAL MATTERS

§ 12 Burden of proof
§ 13 Balancing test under Federal Rule of Evidence 412
§ 14 Jurisdiction and venue

II. DAMAGES AND OTHER REMEDIES

§ 15 Checklist—Elements of damages for claims
involving unwelcome sexual conduct under Title
VII

III. ELEMENTS OF PROOF

§ 16 Checklist—Elements of proof of unwelcome sexual
conduct under Title VII

IV. MODEL DOCUMENTS
A. GENERALLY
§ 17 Model documents—Generally

B. PLEADINGS

§ 18 Sample complaint by individual plaintiff
§19 Sample complaint by EEO agency

C. DISCOVERY REQUESTS

§ 20 Plaintiff Employee’s interrogatories and requests
for production to employer



WoRrkpLACE SEXUAL ConpUcT UNWELCOME

§ 21 Defendant employer’s interrogatories and requests
for production to employee
§ 22 Sample notice of deposition

D. TRIAL DOCUMENTS

§ 23 Sample jury instructions
§ 24 Sample jury verdict form

V. PROOF OF UNWELCOME SEXUAL
CONDUCT UNDER TITLE VII

A. INTRODUCTION

§ 25 Introduction and hypothetical scenario

B. DIRECT EXAMINATION OF PLAINTIFF

§ 26  Plaintiff's employment history

§ 27 Unwelcomeness of sexual conduct

§ 28 Plaintiff’s complaint to employer

§ 29 Plaintiff's complaint to coworkers

§ 30 Plaintiff's resignation from employment

C. DEFENDANT’S CROSS EXAMINATION OF
PLAINTIFF

§ 31 Plaintiff’s sexual banter in workplace
§ 32 Plaintiff’s past relationship with another coworker

D. DIRECT EXAMINATION OF PLAINTIFF’S
COWORKER

§ 33 Coworker’s knowledge of interactions between
plaintiff and harasser

§ 34 Coworker’s knowledge of harasser’s prior conduct
§ 35 Plaintiff’s actions after conduct occurred

Scope

This article will provide a practice guide for proving facts neces-
sary to establish that workplace sexual conduct experienced by a
plaintiff was “unwelcome” under Title VII of the 1964 Civil
Rights Act (42 U.S.C.A. §§ 2000e et seq.). This proof will be nec-
essary in an action alleging hostile work environment employ-
ment discrimination resulting from sexual harassment, but may
also provide useful evidence in actions for disparate treatment
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PROOF OF IMPERSONATION OF FOREIGN
DIPLOMATIC OFFICER

Laura Hunter Dietz, J.D.”

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I.

LEGAL BACKGROUND
A. INTRODUCTION

Introduction; scope of article
Appeal of conviction of false impersonation
Punishment and sentencing

B. PROOF OF IMPERSONATION OF FOREIGN
DIPLOMATIC OFFICER

Falsely acting as diplomatic official

Falsely claiming diplomatic status to gain some
benefit or thing of value

Intent to defraud

C. DEFENSES

Foreign government not accredited or recognized
Defendant sought nothing of value
No intent to defraud

*Laura Dietz is an active member of the Massachusetts bar. She has

worked in legal publishing for more than 25 years and has written for
numerous publications in addition to Proof of Facts, including American
Law Reports (Federal); American Jurisprudence 2d; Corpus Juris
Secundum; Federal Procedure, Lawyers Edition; and numerous state
jurisprudences. She received her J.D. from Suffolk University Law School.
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§ 10  Jury instructions misleading or prejudicial
§ 11  Other defenses

D. HYPOTHETICAL

§ 12 Hypothetical fact pattern for use in pleadings,
briefs, examination, and jury instructions

II. ELEMENTS OF PROOF

§ 13 Checklist—Elements of proof of impersonation of
foreign diplomatic officer

III. MODEL DOCUMENTS

§ 14 Indictment

§ 15 Waiver of indictment

§ 16 Information

§ 17 Motion for bill of particulars

§ 18 Government’s response and brief to defendant’s
motion for bill of particulars

§ 19 Defendant’s motion to dismiss

§ 20 Government’s opposition to defendant’s motion to
dismiss

§ 21 Other pleadings

IV. PROOF OF IMPERSONATION OF FOREIGN
DIPLOMATIC OFFICER
A. TESTIMONY FOR GOVERNMENT

§ 22 Testimony of police officer at scene
§ 23 Testimony of supervising police officer
§ 24 Testimony of State Department official

B. TESTIMONY FOR DEFENDANT

§ 25 Testimony of defendant
§ 26 Testimony of friend of defendant

V. JURY INSTRUCTIONS

§ 27  Jury instructions, generally
§ 28 Sample jury instructions

VI. JURY VERDICT, JUDGMENT, PLEA
AGREEMENT

§29 Jury verdict

174



ImPERSONATION OF ForEIGN DipLomaric OFFICER

§30 Judgment

§ 31 Plea agreement

§ 32 Statement of facts for plea agreement

§ 33 Government’s sentencing memorandum
§ 34 Defendant’s sentencing memorandum

VII. APPEALS

§ 35 Appellant’s brief on appeal of conviction
§ 36  Appellee’s brief on appeal of conviction

Scope

This article will present a practice guide for prosecuting or
defending a criminal allegation of impersonating a foreign
diplomatic officer, in violation of 18 U.S.C.A. § 915.

Research References

West’s Key Number Digest

False Pretenses €189, 303, 305, 319; International Law &=201,
202, 203

Westlaw Search Query
(18 /10 (U.S.C.* USC¥*) /10 915)

Primary Authority
18 U.S.C.A. § 915

A.L.R. Library

A.L.R. Index, Criminal Law; False Pretenses; Impersonation

West’s A.L.R. Digest, False Pretenses €189, 303, 305, 319;
International Law €=201, 202, 203

Criminal liability for false personation during stop for traffic infrac-
tion, 26 A.L.R.5th 378

Intent as affecting false personation, as regards criminal offense,
97 A.L.R. 1510

Criminal Liability Under 18 U.S.C.A. § 912 for Impersonating
Officer or Employee of United States, 89 A.L.R. Fed. 3d Art. 3

Applicability of Diplomatic Immunity Under Vienna Convention
and Diplomatic Relations Act, 1 A.L.R. Fed. 2d 351

Legal Encyclopedias

Am. Jur. 2d, False Personation
C.J.S., False Personation

Treatises and Practice Aids

Bergman and Hollander, Wharton’s Criminal Evidence, Offenses
Against Administration of Justice and Government
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PROOF THAT DISCRIMINATION WAS
BECAUSE OF AGE FOR CLAIM UNDER AGE
DISCRIMINATION IN EMPLOYMENT ACT (29
U.S.C.A. §§ 621 ET SEQ.)

Daniel A. Klein, J.D.*

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. LEGAL BACKGROUND
A. IN GENERAL

§1 Introduction; scope of article
§ 2 Overview of Age Discrimination in Employment Act

B. CAUSE OF ACTION UNDER ADEA

§ 3 Persons who may be entitled to bring civil action
under ADEA for age discrimination

§4 Persons or entities potentially liable under ADEA for
age discrimination

§ 5 Exhaustion of administrative remedies under ADEA
§ 6 Class or representative actions under ADEA
§ 7 Statute of limitations under ADEA

*Daniel A. Klein is a former editor of Am. Jur. Proof of Facts, is a
graduate of the New York University School of Law and a member of the
New York Bar. As a legal writer and editor for over 40 years, he has
authored and edited articles for American Law Reports, Am. Jur. Trials,
and other legal reference works on a wide range of subjects, including
labor and employment law.
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C. ISSUES REGARDING PROOF OF AGE
DISCRIMINATION UNDER ADEA

§8 Disparate treatment claims

§9 Disparate impact claims

§ 10 Prima facie case and burden of proof—Generally
§ 11 Prima facie case—Adverse employment action

§ 12 —Qualification for position

§ 13 —Treatment of similarly situated employees

§ 14 —Inference of age-based discriminatory animus
§ 15 Causation—Generally

§ 16 —“But for” standard

§ 17 —Statements made or referring directly to plaintiff
§ 18 —Statements about persons other than plaintiff
§19 —Stray remarks

§ 20 —Proximity to adverse employment action
§ 21 —Discriminatory workplace atmosphere

§ 22 —Legitimate and nondiscriminatory cause
§ 23 —Other purported causes as mere pretext

§ 24 Expert witnesses
§ 25 Affirmative defenses

D. DAMAGES AND OTHER REMEDIES

§ 26 Back pay

§ 27 Liquidated damages

§ 28 Punitive damages

§ 29 Reinstatement

§ 30 Front pay

§ 31 Injunctive relief

§ 32 Attorney’s fees and costs

E. HYPOTHETICAL
§ 33 Model fact pattern

II. ELEMENTS OF PROOF

§ 34 Elements of proof of age discrimination under Age
Discrimination in Employment Act

III. MODEL PLEADINGS AND DISCOVERY

A. PLEADINGS
§ 35 Drafting ADEA Complaint—Checklist
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AGE DISCRIMINATION IN EMPLOYMENT AcCT

§ 36 Sample complaint

§ 37 Reducing risk of employer’s liability under ADEA—
Checklists

B. DISCOVERY

§ 38 Sample plaintiff's request for production of
documents

§ 39 Sample plaintiff’s interrogatories to defendant
§40 Sample defendant’s request for production of
documents

§ 41 Sample defendant’s interrogatories to plaintiff

IV. PROOF OF VIOLATIONS OF RIGHTS
UNDER ADEA

A. EXAMINATION OF PLAINTIFF AND
PLAINTIFF’'S WITNESSES

§ 42  Direct testimony of plaintiff employee

§ 43 Cross-examination of plaintiff employee

§ 44 Direct testimony of plaintiff’'s expert witness

§ 45 Cross-examination of defendant’s expert witness

B. EXAMINATION OF DEFENDANT’S
WITNESSES

§ 46 Direct testimony of plaintiff’s supervisor

§ 47 Cross-examination of plaintiff's supervisor

§ 48 Direct testimony of defendant company’s executive
§ 49 Cross-examination of defendant company executive

C. CLOSING ARGUMENTS

§ 50 Closing argument of plaintiff’s counsel
§ 51 Closing argument of defense counsel

D. JURY INSTRUCTIONS
§ 52 Model jury instructions

Scope

This article presents a practice guide for proving that discrimina-
tion was because of age for purposes of a claim under the Age
Discrimination in Employment Act (29 U.S.C.A. §§ 621 to 634).
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PROOF IN INVOLUNTARY CIVIL
COMMITMENT CASE ON WHETHER LESS
RESTRICTIVE ALTERNATIVE PLACEMENT IS
FEASIBLE, AVAILABLE, AND ADEQUATE

James L. Buchwalter, J.D.”

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. LEGAL BACKGROUND
A. IN GENERAL

§1 Introduction; scope of article

§ 2 General principles on proving feasibility, availability,
and adequacy of less restrictive alternative
placement for involuntary civil committee

§ 3 Constitutional right to least restrictive alternative
placement

§4 Statutory regulation of standards for least restrictive
program

§ 5 Requirement to consider less restrictive alternatives

*James Buchwalter contributes to several legal reference publica-
tions, including Corpus Juris Secundum, various state-law encyclopedias,
American Law Reports, Causes of Action 2d, American Jurisprudence
Proof of Facts, and American Jurisprudence Trials. He served as a judicial
law clerk to Bankruptcy Judge John J. Hargrove, Southern District of
California. As a law student, James Buchwalter interned as a judicial law
clerk to federal district judge Charles S. Haight, Jr., Southern District of
New York, and earlier with the court’s staff attorney’s office in that district.
James Buchwalter holds a J.D. from Hofstra University School of Law, as
well as an M.A. in Philosophy from the City University of New York Gradu-
ate Center, with an emphasis in the philosophy of law. James Buchwalter
is admitted to practice law in the State of New York.
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§ 6 Particular application to civil commitment due to
alcohol or substance abuse
B. THRESHOLD, PROCEDURAL, AND
REMEDIAL MATTERS
§7  Procedural issues, generally
§8 Mootness
§9 Class actions
§ 10 Effective assistance of counsel
§ 11 Evidentiary considerations
§ 12 Factual findings on less-restrictive alternatives
§ 13 Appellate review
II. PROOF OF FEASIBILITY, AVAILABILITY,
AND ADEQUACY OF LESS RESTRICTIVE
ALTERNATIVE PLACEMENT FOR
INVOLUNTARY CIVIL COMMITTEE
§ 14 Proof of feasibility, availability, and adequacy of
less restrictive alternative placement for
involuntary civil committee, generally
§ 15 Burden of proof
§ 16 Requirement of written dispositional report from
petitioner regarding less restrictive alternatives
§ 17 Testimony of caseworkers
§ 18 Expert testimony
III. CHECKLIST AND SAMPLE DOCUMENTS
§ 19 Proof checklist on feasibility, availability, and
adequacy of less restrictive alternative placement
for involuntary civil committee
§ 20 Sample expert report for respondent
§ 21 Sample expert testimony of psychiatrist for
petitioner
Scope

This article provides a practice guide for proving the feasibility,
availability, and adequacy of a proposed least restrictive alterna-
tive placement of an individual when a court adjudicates an in-
voluntary civil commitment case.

Research References

West’s Key Number Digest

Mental Health ¢=37.1
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PROOF OF GOOD CAUSE OR JUST CAUSE TO
Ei{ﬂDT'FEBUUNT“UTUDEF{ST%HHB()R:LCXIAL
LAW

Jay M. Zitter, J.D.”

TABLE OF CONTENTS

Scope
Research References
Index

ARTICLE OUTLINE

I. LEGAL BACKGROUND
A. IN GENERAL

§1 Introduction; scope of article

§ 2 Content and general construction

§ 3 Applicability of statutes and exceptions thereto
§4 Invalidity of good cause provisions

B. PARTICULAR GROUNDS FOR GOOD
CAUSE

§5 Nonpayment of rent, reasonable change in lease
terms, and the like

§6 Continued or multiple violations of lease covenants

§7  Owner seeks to sell property, retire building from
residential use, change to condominiums, and the

like

§ 8  Tenancy conditioned on tenant’s employment by
landlord

§9 Refusal to accept reasonable changes in renewed
lease

*Jay Zitter is a graduate of the Benjamin N. Cardozo School of Law,
and a member of the New York Bar. He is an experienced legal writer and
editor, having authored numerous contributions to Causes of Action 2d,
Am. Jur Proof of Facts 3d, Am. Jur. 2d, A.L.R. 7th, and A.L.R. Federal 3d,
on a wide variety of topics.
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§ 10 Damaging premises, disorderly conduct, and the
like

§ 11 Threatening landlord, illegal activities in public
housing, and the like

§ 12 In order for landlord or purchaser to occupy
premises

§ 13 In order to renovate because of housing violations,
and the like

§ 14  Other good cause

C. DEFENSES

§ 15 Inadequacy of notice
§ 16 Other defenses

II. DAMAGES

§ 17 Damages available to tenant

III. ELEMENTS OF PROOF
§ 18 Elements of proof—Checklist

IV. MODEL DISCOVERY, PLEADINGS, AND
OTHER FILINGS

§ 19 Checklist of information to be obtained from
plaintiff landlord’s property manager

§ 20 Interrogatories from plaintiff landlord to defendant
tenant

§ 21 Requests for admission from plaintiff landlord to
defendant tenant

§ 22 Interrogatories from defendant tenant to plaintiff
landlord’s general manager

§ 23 Request for admissions from defendant tenant to
plaintiff landlord

§ 24 Sample requests for production of documents from
defendant tenant to landlord

§ 25 Sample complaint involving claim for eviction for
good cause

§ 26 Answer to complaint involving eviction based on
good cause
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Just Caust To Evict TENANT

V. PROOF OF RIGHT TO EVICT TENANT
BASED ON GOOD CAUSE, AND DEFENSES

A. LANDLORD’S PROOF OF GOOD CAUSE
BECAUSE SUBSTANTIAL REPAIRS TO THE
PROPERTY WERE NECESSARY WHICH
COULD NOT BE COMPLETED WHILE
PROPERTY OCCUPIED

§ 27 General background

§ 28 Lease with tenant

§29 Problems with building and apartment
§ 30 Repair attempts and renovation

B. ALLEGATION OF MULTIPLE NOTICES TO
TENANT OF VARIOUS VIOLATIONS
1. Landlord’s Evidence

§ 31 In general
§ 32 Particular notices sent
§ 33  Severity of violations
2. Tenant’s Evidence

§ 34 No proof of unauthorized occupants

C. ALLEGATION OF THREATENING OR
ASSAULTING PUBLIC AUTHORITY
LANDLORD’S AGENT

§ 35 Agent’s testimony—In general
§ 36 —Attack by tenant
§ 37 Tenant’s contrary testimony

D. ALLEGATION OF TENANT DAMAGING
APARTMENT BY FIRE AND BREAKING
APPLIANCES

1. Testimony of Superintendent
§ 38 In general
§ 39 Damage to apartment
§ 40 Smoke alarms
§ 41 Additional issues
2. Defendant Tenant’s Contrary Testimony
§42 In general
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§ 43 Facts before incident
§ 44 Facts after incident

E. TENANT'S DEFENSE TO RENTAL
NONPAYMENT CLAIM BECAUSE HOME
UNINHABITABLE

1. Testimony of Tenant
§ 45 General background
§ 46 State of cleanliness of building and apartment
§ 47 Complaints by tenant
§ 48 Complaints to authorities
§49 Subsequent action by tenant

2. Housing Inspector’s Direct Examination

§ 50  General background
§ 51 Inspection of premises

F. ALLEGATION OF REPEATED AND
ONGOING VIOLATIONS OF LEASE
CONDITIONS DUE TO URINE SMELL

1. Testimony for Landlord

§ 52 By upstairs neighbor

§ 53 By property manager—In general

§ 564 —Attempts to help tenant

§ 55 —Necessary steps to solve problem.

§ 56 By maintenance supervisor—In general

2. Testimony for Occupants

§ 57 Tenant—In general

§ 58 —Actions in response to notice to cease and
summary dispossess complaint

§ 59 Tenant’s son—In general

Scope
This article provides a practice guide for proving that there
existed good cause or just cause for a plaintiff landlord to evict a
tenant under state or local law. This article will also discuss
strategies for defense counsel to employ to effectively litigate
against allegations of good cause for eviction.

Research References

West’s Key Number Digest
Landlord and Tenant €&1753
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