Index

ACCOUNTS
See PASSING OF ACCOUNTS

ADMINISTRATION
Generally, § 10:1
Administrator
See ADMINISTRATOR
Common form practice
See COMMON FORM PRACTICE
Defined, § 10:1
Distribution of estate
generally, § 10:16 to § 10:20
ascendants and collaterals, rights of,
§10:19
consent of Children’s Lawyer/public
guardian and trustee, § 10:20
degrees of kindred, § 10:19
SLRA table of intestate distribution,
§10:19
surviving issue, rights of, § 10:18
surviving spouse, rights of, § 10:17
Entitlement to grant of
generally, § 10:6 to § 10:12
creditor, § 10:11
married/common-law spouse, § 10:8
next of kin, § 10:9 to § 10:11
nominee of next of kin, § 10:10
public guardian and trustee, § 10:12
Escheats, § 10:37
Grant of, effect of, § 10:3
Grant under discretionary power, § 10:13
History and jurisdiction, § 10:2
Jurisdiction, § 10:2
Limited and special administration
generally, § 13:1
administration ad colligenda bona (to
collect goods), § 14:1
administration ad litem (by litigation
administrator), § 14:3
administration durante absentia (during
absence), § 13:7
administration durante minore aetate
(during minority), § 13:8
administration for use and benefit of
person under disability, § 13:9

ADMINISTRATION—Cont’d
Limited and special administration
—Cont’d
administration pendent lite (during liti-
gation), § 14:1, § 14:2
attorneys, grants to, § 13:6
caeterorum grant, § 13:4
grants save and except, § 13:4
multiple wills, § 13:2
original will/codicil unavailable, § 13:3
Orders, pre-grant
generally, § 10:14
minors, § 10:15
Practice in obtaining administration
generally, § 10:21 to § 10:29
administration bond, § 10:29
affidavit of service of notice of applica-
tion, § 10:23
application for certificate of appoint-
ment of estate trustee without will,
§ 10:22
consent of persons interests, § 10:28
proof of death, § 10:24
renunciation by those having prior
right, § 10:27
small estates, § 10:30 to § 10:36
Succeeding
See ADMINISTRATION BY SUC-
CEEDING ESTATE TRUSTEE

Terminology, § 10:1

ADMINISTRATION BY SUCCEEDING
ESTATE TRUSTEE
Generally, § 12:1
Certificate of appointment, § 12:1
Cessate grants, § 12:3
Double probate, § 12:3
With will annexed, § 12:2

ADMINISTRATION DE BONIS NON
See ADMINISTRATION BY SUCCEED-
ING ESTATE TRUSTEE

ADMINISTRATION WITH WILL
ANNEXED

Application for grant of, § 11:3
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ADMINISTRATION WITH WILL
ANNEXED—Cont’d
Nature and use, § 11:1
Practice in obtaining, § 11:3
Succeeding estate trustee, § 12:2
To whom grant made, § 11:2

ADMINISTRATOR
See also ADMINISTRATION
Acceptance/refusal of office, § 10:6
Actions before receiving grant, § 10:4
Appointment of, entitlement, § 10:4,

§10:5

Doctrine of relation back, § 10:4
Title of, § 10:4

ALTERATIONS IN GRANTS
Generally, § 15:1

ALTERATIONS TO WILL
See WILLS

APPEALS
Dependants’ support, § 6:7
Final orders, § 24:1
Interlocutory orders, § 24:2

ARMED FORCES, MEMBERS OF
Generally, § 3:19

ATTESTATION
Generally
See EXECUTION AND ATTESTA-
TION
Attesting witness, examination of, § 18:3

AUDIT
See PASSING OF ACCOUNTS

CAPACITY
Age, § 2:1
Fraud, § 2:14
Knowledge and approval, § 2:15
Litigation prior to death, § 2:11
Mistake, § 2:15
Public policy, § 2:16
Suspicious circumstances, § 2:12
Vout v. Hay, principles in, § 2:12
Testamentary
See TESTAMENTARY CAPACITY
Undue influence, § 2:13

CERTIFICATE OF APPOINTMENT

See COURTS OF PROBATE; REVOCA-
TION OF CERTIFICATE OF

Index-2

CERTIFICATE OF APPOINTMENT
—Cont’d
APPOINTMENT; PROBATE

CLAIMS, CONTESTATION OF
“Claim or demand,” meaning of, § 21:1
Estates Act code of procedure, § 21:1
Limitation period, § 21:1

Rules of Civil Procedure provisions,
§ 21:1

CODICIL
See also WILLS
Affidavit of condition of will/codicil,
§ 9:16
Deposit of, § 1:4
Holograph codicil, § 3:20
Obtaining probate, § 9:9
Revocation of will and
See REVOCATION OF WILL
Unavailability of, § 13:3
Valid, § 3:16

COMMON FORM PRACTICE

Applications for probate, administration,
guardianship, § 8:2
Court applied to, § 8:1
Death, proof of
generally, § 8:4
common law presumption of death,
§ 8:6
Declaration of Death Act, 2002, § 8:4,
§ 8:5
survivorship
See survivorship

Estates Administration Tax Act, provi-
sions of, § 8:3

Renunciation by executor, requirements
re, § 8:8
Small value estates, § 8:9
Statement of assets, § 8:3
Survivorship
generally, § 8:7
common disasters, § 8:7
common law, § 8:7
death at same time, presumption of
seniority, § 8:7
simultaneous deaths, § 8:7
Succession Law Reform Act, § 8:7
Survivorship Act, § 8:7



INDEX

COMPENSATION OF EXECUTORS

AND TRUSTEES
See also SOLICITORS’ FEES
Generally, § 23:1
Agreement, by, § 23:4
Amount, § 23:6 to § 23:9
generally, § 23:6
care and management fees, § 23:7
five factors approach, § 23:6
maximum, § 23:6
percentages basis, § 23:6
principles, § 23:6
special fee, § 23:8, § 23:9
By whom compensation borne, § 23:11
Directors’ fees, § 23:10
Disentitling conduct, § 23:5
Fixed by instrument, § 23:2
Legacy in lieu of, § 23:3
Pre-taking, § 23:12

CONFLICT OF LAWS

Generally, § 16:1
Characterization of issue, § 16:2
Choice of law
generally, § 16:3 to § 16:13
administration, § 16:11
construction, § 16:9
powers of appointment, § 16:13
procedure, § 16:12
revocation, § 16:10
testamentary capacity, § 16:8
wills disposing of interests in land
essential validity, § 16:6
formal validity, § 16:4
wills of movables
essential validity, § 16:6
formal validity, § 16:5
Domicile, § 16:14
Grants outside Ontario
generally, § 16:15 to § 16:17
ancillary grants, § 16:16
Quebec grants, § 16:18
resealing, § 16:17
Substitute decisions, § 16:19

CONTENTIOUS PROCEEDINGS

See also COURTS OF PROBATE; LITI-
GATION

Generally, § 18:1
Caveats, § 18:2
Directions, applications for, § 18:7

CONTENTIOUS PROCEEDINGS
—Cont’d
Notices of objection, § 18:2
Opinion/advice/direction of court,
application for, § 18:10
Proof in solemn form (per testes), § 18:3
delay, consequences of, § 18:5
evidentiary threshold and document
discovery, § 18:4
examination of attesting witness, § 18:3
notice requirements, § 18:3
procedure, § 18:3, § 18:6
right to bring claims, § 18:3
Summary determination of applications,
§ 18:8
Trial by jury, § 18:9

CONTESTATION OF CLAIMS
Generally, § 21:1

COSTS
Generally, § 25:4
Appeals, § 25:7
Dependants’ support, § 6:7
Elevated costs, § 25:6
Modern approach, § 25:3
Out of estate, § 25:2
case law, examples, § 25:4
executor’s indemnification, § 25:4
multiple sets of costs, § 25:4
proportionality, § 25:3, § 25:4
reasonable inquiry factors, § 25:3
testator contributing to litigation,
examples, § 25:3
Passing of accounts, § 22:29
Settlement, § 25:5
Traditional approach (proof in solemn
form), § 25:1

COURTS OF PROBATE
See also CONTENTIOUS PROCEED-
INGS; PROBATE

Contentious proceedings (Rule 75)
generally, § 1:3, § 1:6
claims against estate, notice, § 1:6
directions, application/motion for, § 1:6

formal proof of testamentary instru-
ment, § 17:4

lawyer of record, § 1:6

lost/destroyed will, proof of, § 1:6

objection to issuing certificate of
appointment, § 1:6
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COURTS OF PROBATE—Cont’d
Contentious proceedings (Rule 75)
—Cont’d
return of certificate, § 1:6

revocation of certificate of appoint-
ment, § 1:6
statement of claim served, procedure
where, § 1:6
submission of rights to court, § 1:6
Forms, § 1:10
Indigenous persons, § 1:2
Mandatory mediation, § 1:7
Non-contentious proceedings (Rule 74)
generally, § 1:3
application for certificate of appoint-
ment of estate trustee, general pro-
cedure, § 1:4
authentication of certificate of appoint-
ment, § 1:4
bonds, § 1:4
certificate of ancillary appointment of
estate trustee with will, § 1:4
certificate of appointment of estate
trustee during litigation, § 1:4

certificate of appointment of estate
trustee without will, § 1:4

certificate of appointment of estate
trustee with will, § 1:4

certificate of appointment of foreign
estate trustee’s nominee (without
will), § 1:4

certificate of appointment of succeed-
ing estate trustee without will,
§1:4

certificate of appointment of succeed-
ing estate trustee with will, § 1:4

commencement of proceedings, request
for notice of, § 1:4

confirmation by resealing of appoint-
ment of estate trustee, § 1:4

confirmation of estate trustee, § 1:4

definitions, § 1:4

deposit equal to tax, § 1:4

deposit of wills and codicils for safe-
keeping, § 1:4

issuing certificate of appointment of
estate trustee, § 1:4

orders for assistance, § 1:4

passing of estate accounts

See passing of estate accounts
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COURTS OF PROBATE—Cont’d
Passing of estate accounts, § 1:4
application, hearing and judgment,
§1:4
form of accounts, § 1:4
Practice, legislation and rules governing,
§1:2
Rules of Civil Procedure
generally, § 1:3 to § 1:7
contentious proceedings
See contentious proceedings (Rule
75)
mandatory mediation, § 1:7
modernization, § 1:8
non-contentious proceedings
See non-contentious proceedings
(Rule 74)
old surrogate court terminology vs.,
§1:3
Small estates (Rule 74.1)
ceases to be small, § 1:5
estate certificate
generally, § 1:3
amending, § 1:5
application, § 1:5
issuance, § 1:5
non-contentious proceedings, § 1:5
Superior Court of Justice
estates/commercial list of, § 1:1
testamentary jurisdiction, § 1:9
Surrogate courts, history of, § 1:1

DEATH
Dependant, of, § 6:3
Matrimonial property division on

See MATRIMONIAL PROPERTY
DIVISION ON DEATH

DEPENDANTS’ SUPPORT
Adequacy of support provisions
generally, § 6:3, § 6:4
changes in circumstances, § 6:4
conduct by spouse, § 6:4

determination of amount, SLRA provi-
sions re, § 6:4

emotion/feelings factor, § 6:4
ethical vs. economic questions, § 6:4
general principles, § 6:4
standard of living, § 6:4

Appeals, § 6:7

Contracting out, § 6:3
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DEPENDANTS’ SUPPORT—Cont’d
Costs, § 6:7
Death of dependant, § 6:3
“Dependant,” meaning of, § 6:3
Domestic contracts, effects of, § 6:3
Jurisdiction, § 6:2
Legislative background, § 6:1
Matrimonial property division on death
See MATRIMONIAL PROPERTY
DIVISION ON DEATH
Order re
form of, court discretion, § 6:5
prerequisites to, § 6:3
property against which made, § 6:6
“Parent,” meaning of, § 6:3
Practice
appeals, § 6:7
applications, § 6:7
costs, § 6:7
extension of time, § 6:7
limitation period, § 6:7
mental incapacity, § 6:7
notice of application, service of, § 6:7
variation order, application for, § 6:7
SLRA provisions, § 6:1, § 6:2
“Spouse,” provincial variations in mean-
ing, § 6:3
DISTRIBUTION
Estate, of

See ADMINISTRATION
Matrimonial property, § 6:15

ESCHEATS
Generally, § 10:37

ESTATE TRUSTEE
See also EXECUTOR
Certificate of appointment
See CERTIFICATE OF APPOINT-
MENT

Executor vs., § 6:9
Probate proceedings

See COURTS OF PROBATE
Succeeding

See ADMINISTRATION BY SUC-
CEEDING ESTATE TRUSTEE

Terminology re, § 7:1
Trustee vs., § 7:1

EXECUTION AND ATTESTATION
Generally, § 3:5

EXECUTION AND ATTESTATION

—Cont’d

Attestation by witnesses
presence of testator, § 3:10
requirements, § 3:9

Electronic will, § 3:12

Holograph wills, § 3:18

Mark, will executed by, § 9:28

Presumption of validity (due execution),

§ 3:17

Remote execution, § 3:11

Signature
acknowledgment of by testator, § 3:8
by another for testator, § 3:6
position of, § 3:7
requirements, § 3:5

SLRA provisions re, § 3:5

Written requirement, § 3:5

EXECUTORS
Generally, § 7:1
Accounts of, § 22:2, § 22:34
Appointment of
generally, § 7:2
manner of, § 7:4
persons entitled, § 7:3
qualified appointment, § 7:5
Citation of, § 9:4
Compensation of
See COMPENSATION OF EXECU-
TORS AND TRUSTEES

Devolution of executorship, § 7:6
Estate trustee with a will vs., § 6:9
Indemnification of, § 25:4
Passing over, § 7:3, § 7:7
application re, § 7:7
Persons entitled to act as, § 7:3
Pre-probate powers, § 9:3
Qualifications, § 7:3
Qualified appointment, § 7:5
Removal of, § 7:7
alternatives to removal, § 7:8
circumstances/grounds for, § 7:7
principles re, § 7:7
Trustee Act provisions, § 7:7
Renunciation, § 7:9, § 8:8, § 9:17
Superior Court of Justice jurisdiction re,
§ 7.7
Terminology, § 7:1
Trustee vs., § 7:1
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GRANT
Generally
See ADMINISTRATION
Alterations in, § 15:1
Outside of Ontario
See CONFLICT OF LAWS
Revocation of
See REVOCATION OF GRANT

HOLOGRAPH WILL
See WILLS

INCORPORATION OF DOCUMENTS
See WILLS

INTERNATIONAL WILLS
Generally, § 3:17

INTESTATE
Administration of estate
See ADMINISTRATION
Distribution of estate, § 10:16 to § 10:19

JOINT WILLS
Generally, § 5:2

LITIGATION

See also CONTENTIOUS PROCEED-
INGS
Administration ad litem, § 14:3
Administration pendent lite, § 14:1,
§ 14:2
Practice in obtaining administration,
§ 14:2

LOST/MISSING WILLS
Generally, § 19:1
Procedure, § 19:2
Proving, § 1:6, § 19:3
destruction animo revocandi, presump-
tionre, § 19:3
standard of proof, § 19:3
test, § 19:3
Revocation of will and, § 4:6

MARINERS, WILLS OF
Generally, § 3:19

MARRIAGE
See DEPENDANTS’ SUPPORT; MAT-
RIMONIAL PROPERTY DIVISION
ON DEATH; REVOCATION OF
WILL
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MATRIMONIAL PROPERTY
DIVISION ON DEATH
See also DEPENDANTS’ SUPPORT
Claim by spouse, § 6:10
Distribution, restriction on pending elec-
tion, § 6:14
Domestic contract, claim through, § 6:11
Entitlement
See net family property
Family Law Act claims, § 6:10 to § 6:16
Family law separation/divorce entitle-
ments vs., § 6:8
History, § 6:8
Limitation periods, § 6:13
Nature of claim, § 6:9
Net family property
calculation of, § 6:15, § 6:16
definition of, § 6:15
Personal representative of spouse,
application by, § 6:12

MISSING WILLS
See LOST/MISSING WILLS

MUTUAL WILLS
Generally, § 5:2

ORDERS FOR ASSISTANCE
Generally, § 17:1
Orders for assistance, § 17:2
Return of certificate, § 17:3
Revocation of certificate of appointment
See REVOCATION OF CERTIFI-
CATE OF APPOINTMENT

PASSING OF ACCOUNTS
Generally, § 22:1
Application, practice on
generally, § 22:8 to § 22:32
affidavit verifying accounts, § 22:10
charities, § 22:14
costs, § 22:29
form of accounts
See form of accounts
issuance, § 22:11
judgment, § 22:32
judgment without hearing, § 22:28
mediation, § 22:31
no response, § 22:17
notice of application, § 22:9
notice of non-participation, § 22:18
notice of no objection, § 22:18
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PASSING OF ACCOUNTS—Cont’d
Application, practice on—Cont’d
notice of objection, § 22:15
persons under disability, § 22:13
replies to notices of objection and hear-
ing, § 22:30
request for further notice, § 22:16
service, § 22:12
Audit, proper court for
estate trustees/executors/administrators,
accounts of, § 22:3
guardians of property/attorneys for
property, accounts of, § 22:4
motions, § 22:7
Toronto Estates List, § 22:6
trustees’ accounts, § 22:5
Capital and income, § 22:39
Compelling passing of accounts
generally, § 22:34
attorney/guardian, SDA provisions,
§22:34
executors, Estates Act provisions,
§22:34
grounds for order, § 22:34
Corporate information, § 22:35
Falsification, § 22:38
Form of accounts
generally, § 22:19 to § 22:27
investment accounts, § 22:22
receipts and disbursements, § 22:21
statement of assets at date of death/
opening of accounting period,
§ 22:20
statement of compensation, § 22:26
statement of liabilities, § 22:25
statement of money and investments at
closing date of accounts, § 22:24
statement of unrealized assets, § 22:23
summary of accounts, § 22:27
Judge, power of, § 22:36
Judgment
application, on
See application, practice on
effect of, § 22:40
Limitation periods, § 22:34
Releases, § 22:41
Surcharge, § 22:38
Voluntary, § 22:2

PROBATE
See also COURTS OF PROBATE

PROBATE—Cont’d
Citation of executor, § 9:4
Instruments of which probate may be
granted, § 9:5
Nature and use of
generally, § 9:1 to § 9:3
pre-probate, executors’ powers, § 9:3
title to lands, § 9:2
Practice directions, § 9:27
Practice in obtaining, § 9:6 to § 9:26
affidavit of condition of will/codicil,
§ 9:16
affidavit of execution, § 9:14
affidavit of service of notice, § 9:10
affidavit re handwriting, § 9:15
application for certificate of appoint-
ment of estate trustee with will,
§9:8,§9:12
consent to appointment, § 9:18
draft order, § 9:13
electronic filing, § 9:7
proof of death, § 9:11
renunciation of executors, § 9:17
security, § 9:19
small estates, § 9:20 to § 9:26
will and codicils, § 9:9
Production of will, § 9:4
Will executed by mark, § 9:28

PROBATE PROCEDURE
See COURTS OF PROBATE

PROOF IN SOLEMN FORM

See CONTENTIOUS PROCEEDINGS;
COSTS

REPUBLICATION/REVIVAL
See REVOCATION OF WILL

REVOCATION OF CERTIFICATE OF

APPOINTMENT

Examination, § 17:15

Notice of motion, § 17:13

Order
accept/refuse appointment, § 17:5
beneficiary witness, to, § 17:9
bring in will, § 17:17
consent/object to proposed appoint-

ment, § 17:7

file statement of estate assets, § 17:8
former spouse, to, § 17:10
form of orders, § 17:16
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REVOCATION OF CERTIFICATE OF
APPOINTMENT—Cont’d
Order—Cont’d
other matters, § 17:12
pass accounts, to, § 17:11
propound testamentary instrument in
solemn form, § 17:6
return certificate, § 17:18
Practice on, generally, § 17:19
Service, § 17:14

REVOCATION OF GRANT
Generally, § 20:1
Effect of, § 20:5
Entitlement to grant, disputed, § 20:3
Grant per incuriam, § 20:2
Inoperative/ineffectual original grant,

§20:4

Irregular grant, where, § 20:2
Procedure, § 20:1

REVOCATION OF WILL
Generally, § 4:1
Conditional revocation, § 4:7
act of destruction, § 4:7
obliteration of part of will, § 4:7
Destruction, by, § 4:4
Divorce, separation and annulment,
§4:10
Later will/codicil, by, § 4:2
ambiguous language, § 4:2
holograph will/codicil, § 4:2
intention requirement, § 4:2
revival, § 4:2
SLRA provisions, § 4:2
will containing exercise of power, § 4:2
Lost will, § 4:6
presumption of destruction, § 4:6
Marriage, by
generally, § 4:5
declaration requirement, § 4:5
onus of proof, § 4:5
power of appointment, § 4:5
presumption of marriage, § 4:5
SLRA provisions, § 4:5
void marriage, § 4:2
Mistake, by, § 4:1
Republication/revival
generally, § 4:10, § 4:11
circumstances of revival, § 4:10
effect of, § 4:11
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REVOCATION OF WILL—Cont’d
Republication/revival—Cont’d
intention to revive, § 4:10
re-execution, § 4:10
republication, effects of, § 4:11
republication vs. revival, § 4:10
revival, SLRA provisions, § 4:10,
§4:11
SLRA provisions, § 4:1
Spouses, property agreements between,
4:1

Writing showing intention to revoke, by,
§4:3
SIGNATURES
See EXECUTION AND ATTESTATION

SOLICITORS’ FEES

See also COMPENSATION OF EXECU-
TORS AND TRUSTEES

Assessment, reasonableness basis, § 26:1

Determining factors, § 26:1

Percentages, § 26:1

Quantum meruit basis, § 26:1

Rules re, § 26:1

SPOUSES

See DEPENDANTS’ SUPPORT; MAT-
RIMONIAL PROPERTY DIVISION
ON DEATH; REVOCATION OF
WILL

SUCCEEDING ESTATE TRUSTEE

See ADMINISTRATION BY SUCCEED-
ING ESTATE TRUSTEE

SUPPORT OBLIGATIONS
See DEPENDANTS’ SUPPORT

SURVIVORSHIP
See COMMON FORM PRACTICE

SUSPICIOUS CIRCUMSTANCES
Generally, § 2:12

TESTAMENTARY CAPACITY
See also CAPACITY
Generally, § 2:2
Capacity assessments, § 2:9
Delusions, § 2:5
Evidence of capacity, § 2:9
Execution, § 2:8
Lifelong incapacity, § 2:4
Lucid intervals, § 2:6
Marital capacity vs., § 2:2
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TESTAMENTARY CAPACITY—Cont’d
Partial invalidity, § 2:5
Progressive dementia, § 2:3
Solicitor’s negligence, capacity issues
and, § 2:10
Substance use, § 2:7
Testre, § 2:2

TESTAMENTARY INTENTION
Generally, § 3:1, § 3:2
Alterations, § 3:20
Holograph will, § 3:2, § 3:18
Inter vivos instruments and, § 3:3
Requirements, § 3:2
Revival, § 4:10
Revocation of will, § 4:3

TRUSTEE
See ESTATE TRUSTEE; EXECUTOR

UNDUE INFLUENCE
Generally, § 2:13

WILLS
Alterations
generally, § 3:20
holograph codicil, § 3:20
meaning of, § 3:20
obliterations, § 3:20
revocations, § 3:20
SLRA provisions re, § 3:20
testamentary intention requirement,
§ 3:20
Codicil to
See CODICIL
Compliance with formal requirements
generally, § 3:13
dispensation power, § 3:14
mandatory compliance, § 3:16
standard of proof, § 3:13
substantial compliance, § 3:14
Conditional/contingent, § 5:1
Dependants’ support
See DEPENDANTS’ SUPPORT
Electronic wills, § 3:12

WILLS—Cont’d
Execution and attestation
See EXECUTION AND ATTESTA-
TION
Holograph will
execution, § 3:18
intentions issue, § 3:18
mixed hand written and printed wills,
§3:18
revocation, § 4:3
SLRA requirements, § 3:18
testamentary intention issue, § 3:2,
§3:18
validity, case law re, § 3:18
Incorporation of documents by reference
generally, § 3:21
certainty re document, § 3:21
holograph will, in, § 3:21
improperly executed will with valid
codicil, § 3:21
principle re, § 3:21
requirements re, § 3:21
International wills, § 3:22
Joint wills, § 5:2
Lost will
See LOST/MISSING WILLS; REVO-
CATION OF WILL
Matrimonial property on death
See MATRIMONIAL PROPERTY ON
DEATH

Members of armed forces/mariners, of,
§ 3:19
Multiple wills, § 13:2
Mutual wills, § 5:2
Presumption of validity (due execution),
§ 3:17
Probate practice
See PROBATE
Revocation of
See REVOCATION OF WILL
Testamentary intention
See TESTAMENTARY INTENTION
Types of, § 3:1
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