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ABANDONMENT
Generally, § 13:2

ABSENCE OF NOISE, RIGHT TO
Generally, § 19:14

ACQUISITION OF EASEMENT
OVER CROWN LANDS —
MINING ACT

Generally, § 13:30

ACTUAL KNOWLEDGE
Generally, § 17:14, § 20:4

AGREEMENTS OF PURCHASE
AND SALE

Generally, § 16:1, § 16:2
Condition precedent, § 16:13
Contract interpretation, § 16:10
Contractual terms, § 16:11
Entire agreement clause, § 16:16
Express warranty, § 16:14
Implied terms, § 16:9
Other permitted encumbrances,

§ 16:6
Patent title defects, § 16:7
Promises, § 16:12
Representations, § 16:15
Rescission clause, § 16:7
Services that do not materially

affect use of property, § 16:5
Standard title clause, § 16:3
Supply of services to property,

§ 16:4

AIR, RIGHT TO
Generally, § 1:6, § 19:6

AMUSEMENT
Generally, § 19:10

ANCILLARY RIGHTS
Generally, § 8:1, § 8:5
Changing or adding access points to

right of way, § 8:8
Equitable easements and ancillary

rights over public easement,
§ 7:12

Improvements to easement lands,
§ 8:7

Non-easement lands, no ancillary
rights over, § 8:4

Parking or stopping on a right of
way, § 8:9

Repair and maintenance, § 8:6
Right to remove obstructions,

§ 8:10
Test for, § 8:2
Unreasonable interference with

other owners, § 8:3
Use of right of way, § 8:5

ARCHITECTURAL DESIGN
Generally, § 19:49

AUSTERBERRY V. OLDHAM
Exceptions to rule, § 14:2
Rule in, § 14:1

BATHING BEACH, RIGHT TO
Generally, § 19:26

BRIDGE, RIGHT TO ACCESS,
CONSTRUCT, MAINTAIN
AND RENOVATE

Generally, § 19:52

BUFFER EASEMENT
Generally, § 19:20

BUILDING
Generally, § 19:13
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CHARACTERISTICS OF
EASEMENTS

Generally, § 1:1 to § 1:3, § 1:15,
§ 1:16

Capable of forming subject matter
of grant, § 1:19

Dominant tenement
defined, § 1:4
easement must accommodate,

§ 1:18
required, § 1:16
separate owners required, § 1:17

Easement defined, § 1:4
Ellenborough Park, § 1:14, § 1:15
Intention, § 1:20
Interests in land contrasted, § 1:5,

§ 1:7
Lease, vs, § 1:9
Licence, vs, § 1:10
Natural rights, § 1:6
Practice tips, § 1 :21
Profit à prendre, vs, § 1 :12
Quasi-easements, § 1:6
Reservation, vs, § 1:8
Restrictive covenant, vs, § 1:11
Servient tenement

defined, § 1:4
required, § 1:16
separate owners required, § 1:17

Situations where easement may
arise, § 1:13

CONSERVATION EASEMENT
Generally, § 19:37

CONVEYANCING AND LAW OF
PROPERTY ACT —
ONTARIO

S. 15 — implied easement, and,
§ 4:4, § 15:2, § 16:6

S. 15 — prescriptive easement, and,
§ 16:6

S. 15(1) — positive covenant not
passing on conveyance, § 14:1

S. 37(1) — statutory acquisition,
§ 13:21

CONVEYANCING AND LAW OF
PROPERTY ACT —
ONTARIO—Cont’d

S. 15(1) — statutory protections,
§ 2:46, § 2:48

S. 41 — granting easement to self,
§ 1:17

S. 61 — deleting restrictive cove-
nants, § 1:11

CO-OWNERS
Generally, § 15:7

COVENANTS IN EASEMENTS
Generally, § 14:1
Amberwood Investments Ltd. v.

Durham Condominium Corp.
No. 123, § 14:3

Austerberry v. Oldham
exceptions to rule, § 14:2, § 14:7
rule in, § 14:1

Benefit/burden exception
connected, § 14:5
pure, § 14:4

Conditional grant, § 14:6
Reciprocal charges and equitable

liens, § 14:7
Specific examples, § 14:8

CURTAIN PRINCIPLE
Generally, § 3:3, § 17:4

DIVERT STREAMS, RIGHT TO
Generally, § 19:21

DOCTRINE OF LOST GRANT
Generally, § 3:7

DOMINANT OWNER’S
OBLIGATIONS

Generally, § 10:1

DOMINANT TENEMENT
Defined, § 1:4
Easement must accommodate,

§ 1:18
Required, § 1:16
Separate owners required, § 1:17
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DRAINAGE
Generally, § 19:41

EASEMENTS IN GROSS
British Columbia, § 6:5
Manitoba, § 6:4
Ontario, § 6:3

EASEMENTS NOT
RECOGNIZED BY LAW

Absence of noise, § 19:14
Amusement, § 19:10
Building, § 19:13
Flow of air, § 19:6
Natural rights, § 19:3
Privacy, right to, § 19:11
Prospect, § 19:12
Shade, § 19:8
Shelter, § 19:5
Vibration, freedom from, § 19:9
View, § 19:7
Weather, protection from, § 19:4

EAVES
Generally, § 19:51

ELLENBOROUGH PARK, RE
Case summary, § 1:14
Dominant and servient tenements

need not be contiguous, § 1:16
Four tests, § 1:15, § 3:7, § 3:13,

§ 6:1
dominant and servient tenements

must have separate owners,
§ 1:17, § 3:13

easement must accommodate
dominant tenement, § 1:18,
§ 3:13

must be a dominant and servient
tenement, § 1:16, § 3:13

use must be capable of forming
subject matter of grant,
§ 1:19, § 3:13

Limiting characteristics, § 1:4
Use must be continuous, § 3:7

ENCROACHMENT,
PROTECTION OF

Generally, § 19:44

ENCROACHMENT EASEMENTS
Generally, § 6:15

EQUITABLE EASEMENTS
Generally, § 5:1
Acquiescence and failure to

complain for significant time,
§ 5:4

Conduct beyond ‘‘mere delay’’ by
servient owner, § 5:4

Conduct of dominant owner, § 5:4
Crabb v. Arun District Council,

§ 5:3
Estoppel against new servient

owner, § 5:4
Estoppel enforced by successor of

dominant lands, § 5:4
Extent of detrimental reliance, § 5:4
Five-part test to establish estoppel,

§ 5:2
Law in Canada, § 5:4
Minimum remedy to do equity,

§ 5:4
Mistake as to strict legal rights by

dominant owner, § 5:4
Mistakes as to strict legal rights of

servient owner, § 5:4
Relocating or expanding boundaries

of easement, § 5:4
Requirement of detrimental reliance

by dominant owner, § 5:4
Servient owner benefiting from cir-

cumstances, § 5:4
Unregistrable or invalid written

agreements, § 5:4
Use of servient land cannot be pur-

suant to another agreement or
right, § 5:4

Willmott v. Barber, § 5:2

EXPRESS EASEMENTS
Buyer of servient lands free of

unregistered easements, § 2:19

INDEX

Index-3



EXPRESS EASEMENTS—Cont’d
Conveyancing and Law of Property

Act, s. 15(1), § 2:48
Creation by general words, § 2:46
Defined, § 2:1
Derogating from grant, § 2:47
Interpretation

actual use at time of grant, § 2:56
appurtenances, § 2:55
change or increase in use, § 2:62
construed against drafter, § 2:57
generally, § 2:49, § 2:63
intention, § 2:50
interpretation tools, § 2:60
limitation on uses, § 2:53
pedestrian and vehicle use,

§ 2:58
perpetual or determinable, § 2:54
private vs public right of way,

§ 2:52
specific interpretations, § 2:64
subdividing dominant lands,

§ 2:61
surrounding circumstances,

§ 2:51
vagueness, § 2:59

Locating right of way on servient
lands, § 2:66

Methods of granting
agreement to grant, § 2:31
equity, § 2:34
express grant, § 2:30
grading plan, § 2:38
grant conditional on future event,

§ 2:36
implication, § 2 :35
plan of subdivision, § 2:33
rectifying registered easement,

§ 2:37
release of future liability, § 2:41
reservation, § 2:32
statute, § 2:40
will, § 2:39

Perpetuities, § 2:42
Practice tips, § 2:69

EXPRESS EASEMENTS—Cont’d
Private Ways Act (N.S.), § 2:68
Registry Act and actual notice,

§ 2:67
Statute of Frauds

memorandum in writing, § 2:44
part performance, § 2:45
prohibition, § 2:43

Use of right of way by others,
§ 2:65

Who can grant
agent, § 2:6
bare trustee and sealed contract

rule, § 2:5
borrower granting to mortgagee

over other lands of bor-
rower, § 2:16

business corporation, § 2:9
fee simple owner, § 2:2
general partnership, § 2:7
landlord and tenant, § 2:17
limited partnership, § 2:8
mortgagee, § 2:10 to § 2:12
mortgagee in possession, § 2:15
quit claim, § 2:13
receiver, § 2:14
registered owner, land titles

system, § 2:3
servient owner acquires

additional lands, § 2:18
true trustee, § 2:4

Who can receive
agent, § 2:26
corporation, § 2:28
general rule, § 2:20
joint ownership, § 2:29
leasehold, § 2:22
partnership, § 2:27
subdivision of dominant lands,

§ 2:23
trusts, § 2:25
who can use, § 2:21

EXPROPRIATION
Generally, § 21:2
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EXTINGUISHMENT
Generally, § 13:3
Adverse possession by servient

owner, § 13:9
Breach of fundamental covenant,

§ 13:8
Change in character of dominant

lands, § 13:4
Destruction of dominant or servient

lands, § 13:12
Excess user, § 13:7
Leasehold interests, § 13:10
Merger, § 13:6
Mutual consent, § 13:11
Unity of ownership or possession,

§ 13:5

FENCES, RIGHT TO REPAIR
Generally, § 19:22

FLOW OF AIR, RIGHT TO
Generally, § 1:6, § 19:6

FLOW OF WATER, RIGHT TO
Generally, § 1:6, § 19:19

GARDENS, RIGHT TO USE
Generally, § 19:36

GRAZING RIGHTS
Generally, § 19:33

IMPLIED EASEMENTS
Generally, § 4:1, § 4:6
Actual notice, § 4:5
Apparent accommodation, easement

of, § 4:2
Construction, by, § 4:7
Conveyancing and Law of Property

Act, § 4:4
Necessity, easement of, § 4:3

INCREASING THE BURDEN
Generally, § 11:1
Adding dominant lands, § 11:2
Intensifying permitted use, § 11:3
Overburdening, § 11:3
Remedy, § 11:4

LANDLORDS
Generally, § 15:6

LAND TITLES ABSOLUTE
Generally, § 17:4

LAND TITLES ABSOLUTE PLUS
Generally, § 17:4

LAND TITLES CONVERTED
QUALIFIED (LTCQ)

Generally, § 2:46, § 3:20, § 17:3,
§ 17:4, § 20:2

LAND TITLES SYSTEM
See priorities and preservation of

easement and Torrens system
of land registration

LANES
Generally, § 19:50

LAVATORIES
Generally, § 19:42

LEASE
Generally, § 1:10

LICENSEES
Generally, § 15:9

LIGHT, RIGHT TO
Generally, § 1:6, § 19:28

MINING ACT — ONTARIO
Acquisition of easement over

Crown Lands, § 13:30
Statutory easement, § 6:2

MIRROR PRINCIPLE
Generally, § 3:3, § 15:10, § 17:4,

§ 20:3

MOORAGE
Generally, § 19:39

MORTGAGES
Generally, § 15:2

NATURAL OBLIGATIONS
Generally, § 1:6
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NATURAL RIGHTS
Generally, § 1:6

NEGATIVE EASEMENTS
Generally, § 19:23

NEMO DAT
Generally, § 17:2

NOISE, RIGHT TO
Generally, § 1:6

NUISANCE, RIGHT TO CREATE
Generally, § 1:6, § 19:35

OBSOLETE EASEMENT
Generally, § 13:16

OBSTRUCTING AN EASEMENT
Generally, § 12:1
Equity and mitigating factors,

§ 12:5
Five principles, § 12:6
General use easements, § 12:2
Prohibited acts of interference,

§ 12:3
Providing alternatives or substitut-

ing easement lands, § 12:4

OPEN USE, TEST
Generally, § 17:3, § 20:2

PARKING, RIGHT TO
Generally, § 19:18

PARTNERS
Generally, § 15:8

PARTY WALL AGREEMENT
Generally, § 19:45

PERPETUITIES
Generally, § 2:42

PEW, RIGHT TO USE
Generally, § 19:31

PLANNING CONDITION
Generally, § 21:4

POLLUTE, RIGHT TO
Generally, § 19:24

POSITIVE EASEMENTS
Generally, § 19:23

PRESCRIPTIVE EASEMENTS
Generally, § 3:1, § 3:18
Actual notice and the registry

system, § 3:21
Change in use and location, § 3:10
Conversion from registry to land

titles, § 3:22
Definite location, § 3:12
Doctrine of lost grant, § 3:7
Dominant owners who cannot

obtain, § 3:2
Federal lands, § 3:25
Four tests in Ellenborough Park,

§ 3:13
Good neighbourliness, § 3:16
Incidental rights, § 3:23
Interruption, § 3:15
Land titles restriction, § 3:3
Proof of user, § 3:24
Real Property Limitations Act

(Ont.), § 3:6
Reasonably necessary, § 3:11
Tacking, § 3:20
Time period, running of, § 3:5
Transferring and recording rights,

§ 3:19
Who may be subject to, § 3:17
Without force, § 3:8
Without permission, § 3:14
Without secrecy, § 3:9

PRESERVATION OF EASEMENT
See also priorities and preservation

of easement
Actual knowledge, § 17:14, § 20:4
Common law, § 20:1
Land registry, § 20:2
Land titles, § 20:3

PRIORITIES AND
PRESERVATION OF
EASEMENT

Generally, § 17:1

CARTER ON EASEMENTS
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PRIORITIES AND
PRESERVATION OF
EASEMENT—Cont’d

Actual knowledge of unregistered
interests, § 17:14, § 20:4

Construction Act (Ont.), § 17:10
Easements and other possessory

interests, § 17:13
Land registry

generally, § 17:2, § 17:3, § 20:2
actual notice, § 17:3, § 20:2
Land Titles Conversion Qualified

(LTCQ), § 17:3, § 17:4
notice of claim, § 17:3, § 20:2
40-year title search period,

§ 17:3, § 20:2
Land titles

generally, § 17:2, § 20:3
Land Titles Act (Alta.), § 17:6,

§ 20:3
Land Titles Act (B.C.), § 17:5,

§ 20:3
Land Titles Act (N.B.), § 17:8
Land Titles Act (Ont.), § 17:4,

§ 20:3
Land Titles Act, The (Sask.),

§ 17:7
Real Property Act (Man), § 17:9,

§ 20:3
Nemo dat, § 17:2
Realty taxes, § 17:11
Super priority liens, § 17:12

PRIVACY, RIGHT TO
Generally, § 19:11

PROFIT À PRENDRE
Generally, § 1:12

PUBLIC EASEMENTS
Generally, § 7:1
Boundaries, § 7:10
Dedication and assumption

existing rights in easement lands
following dedication, § 7:5

generally, § 7:3

PUBLIC EASEMENTS—Cont’d
Equitable easements and ancillary

rights over public easement,
§ 7:12

Navigable waters, § 7:7
Public access

other uses by public, § 7:9
requirement to permit, § 7:8

Public laneways, § 7:1, § 7:2
Repair and maintenance obliga-

tions, § 7:4
Servient owner’s rights, § 7:11
Statute, by, § 7:6

PUBLIC LANEWAYS
Generally, § 7:1, § 7:2

PURCHASE AGREEMENT,
See agreements of purchase and

sale

QASI-EASEMENTS
Generally, § 1:6

RECEIVERS
Generally, § 15:3

RECTIFICATION
Generally, § 13:27

RELEASE OF FUTURE DAMAGE
TO SERVIENT LANDS

Generally, § 19:48

RELOCATING OR EXPANDING
BOUNDARIES OF
EASEMENT

Generally, § 5:4

REMEDIES
Generally, § 18:1
Breach of good title clause, § 18:4
Covenant by servient owner not to

interfere with easement, § 18:3
Damages, failure to repair, § 18:7
Derogation from grant, § 18:12
Injunctive relief and/or damages

interference by servient owner,
§ 18:2

INDEX
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REMEDIES—Cont’d
Injunctive relief and/or damages

—Cont’d
trespass or nuisance by dominant

owner, § 18:5
Mandatory orders, § 18:8
Other relief, § 18:10
Prescriptive easement, § 18:6
Property of Law Act (B.C.), s. 35,

§ 18:9
Rectification, § 18:13
Settling terms of easement or

licence by estoppel, implica-
tion or prescription, § 18:14

Specific performance, § 18:11

REPAIR FENCES, RIGHT TO
Generally, § 19:22

RESTRICTIVE COVENANT
Generally, § 1:5, § 1:11

RIGHT OF WAY
Generally, § 19:15

RIPARIAN RIGHTS
Generally, § 1:6
Cannot be severed, § 2:24

SELECTION
Generally, § 13:29

SERVIENT OWNER’S RIGHTS
Generally, § 9:1

SERVIENT TENEMENT
Defined, § 1:4
Required, § 1:16
Separate owners required, § 1:17

SHADE, RIGHT TO
Generally, § 1:6, § 19:8

SHELTER
Generally, § 19:5

SHOOT AND FISH, RIGHT TO
Generally, § 19:30

SIGNAGE
Generally, § 19:29

SNOW REMOVAL
Generally, § 19:47

STATUTE OF FRAUDS
Memorandum in writing, § 2:44
Oral agreement granting easement,

§ 17:2
Part performance, § 2:45
Prohibition, § 2:43

STATUTORY ACQUISITION
Alberta, § 13:23
British Columbia, § 13:22
Manitoba, § 13:25
Ontario, § 13:21

STATUTORY CANCELLATION
OR MODIFICATION —
BRITISH COLUMBIA

Generally, § 13:13, § 13:14
Expressly or impliedly agreed to

cancellation, § 13:18
Invalid, unenforceable or expired,

§ 13:20
No injury to dominant owner,

§ 13:19
Obsolete, § 13:16
Premature, § 13:15
Reasonable use of servient lands

impeded without practical ben-
efit, § 13:17

STATUTORY EASEMENTS
Generally, § 6:1
Condominium or strata easements,

§ 6:7
Conservation Land Act, § 6:9
Easements in gross

British Columbia, § 6:5
Manitoba, § 6:4
Ontario, § 6:3

Encroachment easements, § 6:15
Generally in Ontario, § 6:2

CARTER ON EASEMENTS
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STATUTORY EASEMENTS
—Cont’d

Grantor grants easement to self,
§ 6:6

Interference with public utilities,
§ 6:8

Ontario Heritage Act, § 6:11
Ontario Trails Act, 2016, § 6:10
Other statutory easements, § 6:14
Pipeline Regulation Act (B.C.),

§ 6:13
Public Lands Act (Ont.), § 6:17
Statutory termination of easements,

§ 6:16
Water Act (B.C.), § 6:12

STATUTORY
EXTINGUISHMENT —
ONTARIO

Generally, § 13:26

STATUTORY MODIFICATION —
BRITISH COLUMBIA

Generally, § 13:24

STORAGE OF GOODS, RIGHT
TO

Generally, § 19:38

SUBSTITUTION
Generally, § 13:1

SUPPORT, RIGHT TO
Generally, § 1:6, § 19:17

SURRENDERING EASEMENTS
Generally, § 13:28

SWING CRANE, RIGHT TO USE
IN ADJOINING AIR SPACE

Generally, § 19:53

TACKING
Generally, § 3:20

TAX SALES
Generally, § 21:1

TEMPORARY EASEMENT
Generally, § 19:34

TENANTS
Generally, § 15:5

TERMINATION
Statutory, § 6:16
Where easement does not provide

for, § 2:54

TOPPING TREES, RIGHT TO
Generally, § 19:27

TORRENS SYSTEM OF LAND
REGISTRATION

Generally, § 2:19, § 3:1, § 3:3,
§ 3:7, § 3:22, § 4:2, § 4:3,
§ 4:5, § 13:14, § 15:10, § 17:1,
§ 17:4, § 17:5, § 17:8, § 20:3

Easement of necessity not requiring
registration, § 4:3

Mirror principle, and, § 20:3
Prescriptive easements not permit-

ted, § 3:22

TREES AND MINERALS, RIGHT
TO

Generally, § 19:43

TRUSTEE IN BANKRUPTCY
Generally, § 15:4

TRUSTEES
Generally, § 15:10

TUNNELLING
Generally, § 19:46

VEGETATION, RIGHT TO
REMOVE

Enerally, § 19:25

VEHICLE, RIGHT TO ENTER
AND LEAVE

Generally, § 19:32

VENDORS AND PURCHASERS
ACT (N.S.) APPLICATIONS

Generally, § 21:3

VIBRATION, FREEDOM FROM
Generally, § 19:9
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VIEW, RIGHT TO
Generally, § 1:6, § 19:7

WATER, RIGHT TO
Generally, § 1:6, § 19:19

WATER PRIVILEGE
Generally, § 19:54

WAY LEAVE
Generally, § 19:40

WEATHER, PROTECTION
FROM

Generally, § 1:6, § 19:4

WELLS
Generally, § 19:16

WILD ANIMALS
Generally, § 1:6
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