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Highlights
E § 2C:73.50 Energizer Brands, LLC v. Gillette Company — Although

Energizer was not entitled to an accounting of profits, nonetheless the
amount of $179,000 represented an equitable amount of damages tak-
ing into account the need to deter the bandying about of the Energizer
Trademarks in circumstances where jurisprudence does not permit their
use by third parties absent consent, such as on third-party packaging in
the case of goods. While Duracell did not intend to distribute battery
packages bearing the Energizer HA Sticker and the Energizer MAX AA
Sticker in Canada, Duracell’s evidence was that they did not have
controls in place at the time to prevent what transpired. The lack of
controls was a significant factor that Justice Fuhrer took into account in
the damages determination: Energizer Brands, LLC v. Gillette Company
(2023), 2023 FC 804, 2023 CarswellNat 2366 (F.C.).

E § 3B:0.20 Burberry Limited v. Ward — The Ward Defendants had
acted in bad faith, choosing to continue their infringing activities de-
spite knowledge of the Plaintiffs’ demands that they cease to do so. The
Ward Defendants acted with disrespect for the law and for the process
of the Court and willfully sought to evade detection by the Plaintiffs
and by CBSA. That conduct warranted a higher award of statutory
damages. Justice Walker explained that the continuing infringement of
high-end fashion accessories with similar copyright protection dimin-
ishes the position that legitimate copyrighted products hold in the
marketplace. Justice Walker agreed that the erosion of the market for
which Burberry has worked very hard is a serious consequence of the
continuing behaviour of the Ward Defendants and others who may
infringe the BURBERRY Copyrighted Works. Justice Walker observed
that the Court in Yang in 2007, Singga in 2011 and again in Wang in
2019 awarded the maximum amount of statutory damages with respect
to the relevant copyrighted works. Justice Walker saw no reason to
deviate from that approach. The Ward Defendants infringed copyright
in each of the six BURBERRY Copyrighted Works and Justice Walker
awarded Burberry statutory damages at the maximum amount of
$20,000 for each BURBERRY Copyrighted Works infringed, for a total
award of $120,000: Burberry Limited v. Ward, 2023 CarswellNat 3579,
2023 FC 1257 (F.C.).

E § 6B:123 R. v. Croteau — The accused was sentenced to a term of
imprisonment of 30 months to be served concurrently on counts of fraud
over, making materially false or misleading representations while
engaged in telemarketing, and using a forged document. A significant
number of aggravating factors existed: 1. Croteau’s deceitful activity
was well-planned, organized, and deliberate; 2. Croteau’s conduct
included abusive collection practices, that might be considered threaten-
ing and harassing of the targets; 3. Croteau’s illegitimate activity
spanned a period of years. Thousands of Final Notices were sent out to
targeted businesses. Over two thousand businesses and professionals,
both in and outside of Canada, were victimized; 4. Croteau carried on
his activity even after being told repeatedly by customers, the Better
Business Bureau, and the police that it was misleading; 5. In total, the
schemes grossed almost $1.3 million. No restitution had been made; 6.
Croteau caused not only financial, but also emotional harm to his
victims; 7. Croteau created a risk of harm to the reputations and legiti-
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mate business of Credifax and the Yellow Pages by his efforts to associ-
ate his illegitimate activity to them; 8. Justice Fuerst explained that the
governing principles of sentencing in this case were denunciation and
deterrence, both general and specific. The prolonged time period during
which Croteau preyed on others for his own economic advancement, the
multiple forms of deliberate deception in which he engaged, and his
previous convictions and sentence in the United States demonstrated
the need for a global sentence that made society’s condemnation of his
conduct very clear. It was also critical that the sentence send a strong
message to Croteau and to other like-minded persons that such conduct
will attract significant periods of imprisonment in the penitentiary.
Justice Fuerst noted that, were it not for the guilty pleas, a sentence
greater than 30 months in jail would be entirely reasonable given
Croteau’s high moral blameworthiness and the seriousness of his
offences. Justice Fuerst was satisfied that the joint submission of Crown
and defence counsel appropriately balanced the aggravating and
mitigating circumstances while recognizing the relevant principles of
sentencing: R. v. Croteau (2023), 2023 ONSC 2480, 2023 CarswellOnt
6457 (Ont. S.C.J.).

E Appendix 8I — The Panel examined whether the late Response would
be considered. Paragraph 5.4 of the Resolution Rules contemplates that
“[...] the Provider may, in exceptional cases, extend the period of time
for the filing of the Response for a period not to exceed twenty (20)
days.” The CIIDRC granted an extension of twenty (20) additional days.
However, despite the Provider granting such extension, the Registrant
submitted its Response two days after the (extended) due date. Al-
though there were no exceptional circumstances described by the
Registrant, which could at least justify its delay, this Panel on the basis
of its “powers and obligations” pursuant to paragraph 9.1(b) to “ensure
that the Parties are treated with equality and that each Party is given a
fair opportunity to present its case”, accepted the Registrant requests
and took into account the late Response: IMAX Corp. and ElieNovation
Holdings, Re (2023), 2023 CarswellNat 208 (C.I.R.A.).

ProView Developments

Your ProView edition of this product now has a new, modified layout:

E The opening page is now the title page of the book as you would see in
the print work

E As with the print product, the front matter is in a different order than
previously displayed

E The Table of Cases and Index are now in PDF with no searching and
linking

E The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

E Images are generally greyscale and size is now adjustable
E Footnote text only appears in ProView-generated PDFs of entire sec-
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