TABLE OF CONTENTS

Page
ADOUL The AULROT .....coeeeeeiieiiieei e il
PrOFUCE ..o \
Table of CaSES .........ccocoeiiiiiiiiiiiiiiiiiiiiiii xi
PART I — CANADA’S CHANGING WORKFORCE
1 INETOAUCTION L.ttt 1
PART II — REVIEW OF THE LEGAL FRAMEWORK
2 The Legal Framework for Worker Classification .............ccccceeeeeeeeens 9
2.1  Employee or Independent Contractor?..........ccceeeeeeeiiviviiiieeeeeeneeeninennn. 9
2.1.1  The Benefits and Drawbacks of the Independent Contractor
RelationShip «.ooooeeiiiiiiiiee e 11
2.2 Tests to Determine the Employment Relationship..........ccccceeeieinnnnnn. 14
2.2.1  The Control Test ....ccceeeiiiiiiiiiiiiieeee e 15
2.2.2  The Economic Reality Test.........cccoeeeeeeeiiiiiiiiiiiieeeeeeeeeiiiienn, 15
2.2.3  The Fourfold Test ......ccooiriiiiiiiiiiii 15
2.2.4  The Organization/Integration Test..........ccccoeeeereerriiiiiiiinnnnnnn. 16
2.2.5 The Permanency Test........cccoeeereriiiiiiiiiineeeeeiiiiiiieee e e, 17
2.2.6 Other TestS...cciiuuiiieieeeieiiiiiee et e e 18
2.2.6.1 The Specific Results Test ..........ovveeeeeiiiiiiiiiinnnn.n. 18
2.2.6.2  The Total Relationship Test ......c...cccevvvvviiieeeneeens 18
2.3 Dependent CONtractors.........uueeeieeeriiiiiiiiieeeeeeeeeeiiiiieeeeeeeererriinanaaaaaes 21
PART III — TYPES OF NON-STANDARD EMPLOYEES
3 Part-Time WOrKers .......ooooeiiiiiiiiiie 29
3.1 INETOAUCLION ..utiiiiiiiiiiiiiiiiiitit et 29
3.2  Employment Standards Legislation .............cccoovvviiiiinieeeiiiiiiiiiiineeeens 30
3.3 Pensions and Benefits ..........ccooooiiiiiiiiiiiiiiiiiii 32
3.4 Employment INSUIANCE .........ovvviieeiiiiiiiiiiiieieeeeeeeeiee e 34
34.1 Calculation of Hours of Insurable Employment.................... 35
3.5 The Part-Time Worker and Wrongful Dismissal .............ccceeeeeerrennnn. 35
3.6 Transfer to Part-Time Work: Grounds for Constructive
DiISINISSALT ..t 37
3.7 Workers” Compensation and Occupational Health and Safety
for Part-Time Workers ...........cccoooiii 38

vii



3.8
3.9

4.1
4.2

43
4.4
4.5
4.6

5.1
5.2
5.3

5.4
5.5
5.6
5.7

6.1
6.2

6.3
6.4

7.1
7.2

HR Guide to Non-Standard Employment

3.7.1 Workers’ Compensation for Part-Time Workers ................... 39
3.7.2  Occupational Health and Safety for Part-Time Workers ....... 40
Human Rights Legislation for Part-Time Workers..............cccceeeees 42
JOD SRATING ..oiviiiiiieeee e 46
CONLTACt WOTKETS ...ttt eeeeeeeeeeeeeeeeeeee S1
TNtrOAUCHION .. 51
The Distinction Between Fixed-Term Contracts and Contracts of
Indefinite DUIation ........ceeveiiiiiiiiiiiiiee e 52
Contract Workers and Employment Standards Legislation ............... 54
Term Employment and Wrongful Dismissal................uueeiiiiiiiiiiinnnnns 55
Common Challenges with the Fixed-Term Contract.......................... 58
Contract Workers and Other Benefits................cc 66
4.6.1  Benefits...ccoe i 66
4.6.2 Workers’ Compensation and Occupational Health

ANA SATELY ... 67
4.6.3 Employment INSUTANCE ......cooeeeiiiviviiiiieeeeeiiiiiiiee e, 67
The Legal Status of VOIUNteers .........ceevevviviiiiiiieeeeieiiiiiiiee e, 69
TNErOAUCHION e 69
Are Volunteers EMpPlOYees?..........uvvvviiiiiiiiiiiiiiiiiiiiiiiiieeiiieieeeeieeieeeeeees 69
Volunteers and Human Rights ISSU€S.............ccoovviiieeiiiiiiiiiiiiiiineee, 72
5.3.1 Human Rights Legislation ...............ccouvvieireeiiiiiiiiiiiinneeeeeeenn, 72
5.3.2  Accommodation of Disabilities ...........cceeveeiriiiniiiiiice 74
Health and Safety Issues for VOIUNLEers. ............evvvvvvvvivvvveiiiiiiiiieviins 74
Other Duties Owed to and by Volunteers within an Organization..... 75
Organizational Liability for Volunteers...............ooovvuvieeeeeeeiieiiiiinnnn... 76
CONCIUSION ...ttt e e et e e e eeeeees 77
Internships and Co-op Placements ...........cccoevvviiiiiiiieieiiiniiiiiieeeeeene 79
TNErOAUCHION .o 79
Employment Rights for Interns.............cooeeeeiiiiiiiie 83
6.2.1 Employment Standards Legislation..............ccccceeeeeeeeirirnnnnnnn. 83
Interns and Human Rights Legislation.................coovvieieieeeriiiiiinnnnn... 90
Interns and Workplace Health and Safety.............cccccovviiin. 92
6.4.1 Workers’ Compensation Legislation...........cccccoveuvvieiiieennnn. 93
6.4.2  Occupational Health and Safety for Interns..............cccccee.. 94
Temporary, Seasonal and Casual Workers............cccceeeeeeeiiiiiiiinnnn..n. 97
INErOAUCTION Loiieeiiiiiiiiiiee et 97
Temporary Foreign WorkKers.........cuvvvviiiieriiiiiiiiiieeeeiiiiieeeeee e 97
7.2.1  Employers’ Obligations to Temporary Foreign Workers ....... 98
7.2.2  Temporary Foreign Workers and Employment Standards

Legislation .......ouvviiieieeeeiiiiee e 100

viii



7.3

7.4

7.5

8.1
8.2

8.3

10
10.1
10.2

Table of Contents

7.2.3 Employers’ Obligations to Temporary Foreign Workers

UPON DISMISSAL ..vvvnniiiiiiiiiiiie e
7.2.4 Temporary Foreign Workers and Human Rights

Legislation ......couvviiieieeeiiiiicee e
7.2.5 Workers’ Compensation and Occupational Health

and Safety for Temporary Foreign Workers........................
7.2.6  Temporary Foreign Workers and Employment Insurance ...
Temporary Agency WOTKEIS ........uuuieeeeeiiiiiiiiiiiieeeeeeeeeiiiiee e
7.3.1  Temporary Agency Workers and Employment Standards

Le@iSIation ... ceeeiiiiiiiiie e
7.3.2  Temporary Agency Workers and Human Rights

LegISIation . ..uuieiiiiiiiieiieiiii ettt
7.3.3  Workers’ Compensation and Occupational Health

and Safety for Temporary Agency Workers..........cccceeeeeen
Seasonal WOTKET'S ........uuuiiiiiiiiii
7.4.1 Seasonal Workers and Employment Standards

LegISIationN . .uveiiiiiiiiiiiiiiei it
7.4.2  Workers’ Compensation and Occupational Health

and Safety for Seasonal Workers ...........ccccceeeeeeeiiiiiiiiiinnnn.n.
7.4.3 Secasonal Workers and Employment Insurance....................
CasuAl WOTKETS ...ttt
7.5.1 Casual Workers and Employment Standards Legislation.....
7.5.2  Workers’ Compensation and Occupational Health

and Safety for Casual Workers .............ooovvvieeeieiiiiiiiiiinnnnn..
7.5.3  Other Protections for Casual Workers ............ccccceeeeennn.
Outsourced WOTKETS ......cceieeiieeiiiieieeeceee e
INtrOAUCHION .o
Legal Issues with OUtSOUICING..........uvuieeeiiiiiiiiiiiie e
8.2.1 Outsourcing and the Employer’s Duties under

Employment Standards Legislation............ccccceoeeviiiiiiinnnnn...
8.2.2  OffShore OULSOUICING. .. .evvvvevieeeeeiiiiiiiiieeeeeeeiiiiieeeeeee e
COMCIUSION . ...ttt snsesnnnnne

PART IV — THE NEW ECONOMY

The New Workplace .......coooeeieieiiiiieeeeeeeeee e

The Flexible WOrkforce ..........ooovvviiiiiieiiiiiiiiiiiie e
INtrOdUCHION .
Avoiding the Legal Pitfalls of Telecommuting............cccceeevvvvnnnnee..
10.2.1 The Telecommuting Policy...........ccccoeeeeeiiiiiiiiiiiiieeeeeeeeee,
10.2.2 Human Rights and Other Considerations ................ccc........

X



HR Guide to Non-Standard Employment

10.2.3 Workers’ Compensation and Occupational Health

and Safety for Telecommuters..............ccoevviviiieeeeeeeiiiiniinnnn.
10.2.4 Constructive Dismissal.............cccoeeiiiiii
10.3 Sample Telecommuting Policy ............ceeiiiiiiiiiiiiiiiiieeeiiiiiee e
11 The Emergence of the Sharing Economy...........ccccvvvvviiiiiiiiiiiinnnn..
T1.1 INtrodUCHION e
11.2 Freelancers and the Gig ECONOMY ......ccooeeviiiiiiiiiiiiieeeeiiiiiiiiiee e,
11.3 The Sharing Economy and Its Legal Implications............c..cc..euuuen.
12 What Employers Need to Know About Social Media, Privacy
and the Non-Standard Employee.............ouvveeeiieiiiiiiiiiiiiineeeeeceeiiiee,
12.1 About Social Media.........coooeeiiiiiiiiiiiii
12.1.1 How Can Employers Curtail the Risks?.............ccccvvviivnninnn
12.2 Privacy IMpliCations .........oooouuiiiiiiiieiiiiiiiiiitee e
12.2.1 Workplace Privacy in Canada..............ccooovvviiienneeeiiiiininnnnn.
12.2.1.1  Privacy Protection for the Non-Standard
WOTKFOrCe oo
12.2.1.2 Employers’ Rights and Employees’ Privacy
at Common Law..........ccciiiiiiiiiiiiiee e,
12.2.1.3 Managing the Mobile Workforce.......................
12.3 Sample POLCIES .....ovvveiieiiiiiiiiee e
12.3.1 Internet Access POliCY ........cooeeiiiiiiiiiiiiiiieeeiiiiiieee e,
12.3.2 Social Media POliCY ........uuuiiieiiiiiiiiiiiieeeeeecee e,
12.3.3 Off-Duty Conduct POLCY .........eevveieeiiiiiiiiiiiiieeiiiiiiiieeeen
13 Technology and Best Practices in the Non-Standard Workplace .....
13,1 INtrodUCHION .o
13.2 BeSt PractiCes......ooeieeeieee e
13.3 Sample POLCIES ...ocvvieiieeeeiiiiiiiee e
13.3.1 Working from Home Policy........ccccccovviiiiiiiiiiiiinniiinn,
13.3.2 Working with Confidential and/or Sensitive Information
At HOME ..o,
14 The Future of Non-Standard Employment ...........ccooccvviiiiieeiinnnn,

169
171



	TABLE OF CONTENTS

