
 INDEX

 AFFILIATE  LIABILITY

 affiliate negligence, 337-345, 348
 agency law, 333-337, 348
 generally, 322-323, 347-348
 piercing the corporate veil, 325-333, 345-347
 separate corporate personality and limited liability, 323-324
 UK  law, 345-347

 APPS  v. GROUSE  MOUNTAIN  RESORTS  LTD., 76-77, see also
 EXCLUSION  OF  LIABILITY  WAIVERS

 ARBITRATION, see MANDATORY  ARBITRATION  AND
 SUMMARY  JUDGMENT  EXCEPTION  and  OVERCOMING  BIAS
 AND  PROMOTING  MEDIATION-ARBITRATION

 ATHEY  v. LEONATI, 180, 197, 209-217, see also CAUSATION  AND
 THE  BUT-FOR  TEST

 BHASIN  v. HRYNEW, 502-505, see also QUEBEC  INTERPRETATION
 OF  GOOD  FAITH  AND  THE  COMMON  LAW

 BIAS, see OVERCOMING  BIAS  AND  PROMOTING  MEDIATION-
 ARBITRATION

 BUT-FOR  TEST, see CAUSATION  AND  THE  BUT-FOR  TEST

 CAUSATION  AND  THE  BUT-FOR  TEST
 Athey v. Leonati, 180, 197, 209-217
 Barker v. Corus, 204-207
 but-for dilemma illustration, 193-195
 causation, re-thinking of, 195-209
 causation clarified, 217-218
 causation trilogy, 209-217
 Clements v. Clements, 181, 184-185, 194, 209-218
 Cook v. Lewis, 193-195, 217-218
 factual causation challenges, 182-188
 Fairchild v. Glenhaven Funeral Services, 195, 196, 198, 199-207, 214-215
 foundational concepts affecting cause-in-fact, 188-193
 generally, 180-181
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 Haag v. Marshall, 202
 McGhee v. National Coal Board, 195-202
 Resurfice Corp. v. Hanke, 209-217
 Snell v. Farrell, 195, 207-209, 217-218
 Wilsher v. Essex Area Health Authority, 195, 198-199, 217

 CLEMENTS  v. CLEMENTS, 181, 184-185, 194, 209-218, see also
 CAUSATION  AND  THE  BUT-FOR  TEST

 C.M. CALLOW  INC. v. ZOLLINGER, 505-506, see also QUEBEC
 INTERPRETATION  OF  GOOD  FAITH  AND  THE  COMMON  LAW

 CORNER  BROOK  v. BAILEY, see RELEASES  AND  SUPREME
 COURT  DECISION  IN  CORNER  BROOK  v. BAILEY

 CYBERSECURITY  BREACHES, LITIGATION  CONSEQUENCES

 appropriation of personality, 303-304
 attack vectors, 131-136
 avoiding liability, 315-316
 best practices, 316-321
 breach of confidence, 299
 breach of contract, 297-299
 breach of fiduciary duty, 299-300
 class actions as vehicle for litigation, 305-307
 common law  remedies and liability avoidance, 283-284
 constitutional litigation, 315
 Criminal Code, 163-165
 cybersecurity defined, 131
 damages, 307-314
 data protection and privacy laws, 137-138
 Donoghue v. Stevenson, 321
 federal legislation, private sector, 138-159
 federal legislation, public sector, 159-163
 generally, 128-130, 321
 intrusion by "database defendant", 290-295
 intrusion upon seclusion, 286-289
 mitigating damages, 315-316
 negligence, 295-297
 privacy issues, 284-286
 provincial and municipal legislation, public sector, 173-175
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 provincial legislation, 165-170
 provincial legislation, credit unions and credit reporting agencies, 176
 provincial legislation, health, 170-173
 provincial legislation, labour and employment, 175-176
 public disclosure of private facts, 300-303
 statutory framework, future, 177-179
 statutory framework, generally, 137-138
 vicarious liability, 304-305

 DISCOVERY, see INTERLOCUTORY  MOTIONS  AND
 DISCOVERY, CONTROLLING

 DISCOVERY  AND  THE  END  OF  REFUSALS  MOTIONS

 access to justice undermined by costs and delays, 465-467
 discovery objection rules across Canada, table, 496-497
 education and professional development, 493-494
 generally, 494-495
 refusals motions, generally, 467-470
 Rule 34.12(2) and the elimination of refusals motions, 470-473
 Rule 34.12(2) case law, 473-477
 US Federal Rules of Civil Procedure, 477-494

 DONOGHUE  v. STEVENSON, see INTERMEDIATE  EXAMINATION
 IN  PRODUCTS  LIABILITY  CASES  and CYBERSECURITY
 BREACHES, LITIGATION  CONSEQUENCES

 ECONOMIC  DURESS  IN  CONTRACT  LAW

 generally, 370-374, 391-392
 Greater Fredericton Airport Authority Inc. v. NAV  Canada, 373-374, 381-382, 383-

 384
 implications, generally, 382
 implications for contract drafters, 388-391
 implications for courts, 383-387
 implications for litigators, 387-388
 Pao On v. Lau Yiu Long, 371-374, 375-376
 Universe Tankships of Monrovia v. International Transport Workers’ Federation,

 377-381

 EXCLUSION  OF  LIABILITY  WAIVERS

 Apps v. Grouse Mountain Resorts Ltd., 76-77



 EXCLUSION  OF  LIABILITY  WAIVERS  —  Continued
 distinctiveness of waiver, 82-83
 generally, 75-76, 85-86
 legal principles, 77
 location of waiver, 81-82
 post-contract notice of waiver clause, 84-85
 pre-contract constructive knowledge of other waivers, 83-84
 provincial occupiers’ legislation, 78-81

 FAIRCHILD  v. GLENHAVEN  FUNERAL  SERVICES, 195, 196, 198,
 199-207, 214-215, see also CAUSATION  AND  THE  BUT-FOR  TEST

 HRYNIAK  v. MAULDIN, 63-64, see also MANDATORY
 ARBITRATION  AND  SUMMARY  JUDGMENT  EXCEPTION

 INTERLOCUTORY  MOTIONS  AND  DISCOVERY,
 CONTROLLING

 broader approach, 225-226, 228-229, 230-234
 comparison with other common law  provinces, 235-248
 differentiation of two approaches, 226-230
 generally, 219-220, 221-222, 248-250
 inconsistency in judicial reasoning, 229-230
 Rule 48.04(1), 222-223
 traditional approach, 223-224

 INTERMEDIATE  EXAMINATION  IN  PRODUCTS  LIABILITY
 CASES

 common sense, and, 432-433
 discarding the defence, 433-435
 Donoghue v. Stevenson, 417-418, 420, 421, 424, 425-426, 428, 432
 failure to conduct examination as intervening cause, 428-430
 foreseeability of harm, 431
 generally, 417-418, 435
 inconsistency in defence, 430-431
 legal issues, 425-427
 licence to market unsafe products, 431-432
 manufacturer’s duty to end user, 427-428
 onus of proof, 421
 precondition or condition subsequent, 418- 421
 proximity and probability of examination, 421-423
 test, 433
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 INTERMEDIATE  EXAMINATION  IN  PRODUCTS  LIABILITY
 CASES  —  Continued

 where no examination occurs, 423-425

 LITIGATION  AND  MEDIATION  STRATEGY: THINKING
 OUTSIDE  THE  BOX

 generally, 264-267, 273-276, 279-282
 National Institute for Trial Advocacy (NITA), 265-267, 268, 280
 positional bargaining, 276-277
 resisting urge to win every battle, 278-279
 settlement of personal injury cases, calculating costs, 270-273
 teaching "thinking outside the box" skills, 267-270
 trial advocacy critique components, 266-267

 LONDON  AND  SOUTH  WESTERN  RAILWAY  v. BLACKMORE
 ("BLACKMORE" RULE), 9-11, 13-17, see also RELEASES  AND
 SUPREME  COURT  DECISION  IN  CORNER  BROOK  v. BAILEY

 MANDATORY  ARBITRATION  AND  SUMMARY  JUDGMENT
 EXCEPTION

 Arbitration Act, history of, 56-59
 Arbitration Act, s. 7 stay, 59-60
 changing meaning of "summary judgment", 61-64
 generally, 54-56, 73-74
 Hryniak v. Mauldin, 63-64
 post-Hryniak v. Mauldin case law, 67-68
 pre-Hryniak v. Mauldin case law, 64-67
 stays in favour of arbitration in other provinces, 68-72

 MATERIALITY  TEST  UNDER  SECURITIES  ACTgenerally, 32-33, 53
 market impact test, 35-37, 46-48, 48-52
 material misrepresentations, liability for, 33-35
 reasonable investor test, 37-39, 46-52
 s. 138.3, conflicting history of test under, 39-44
 Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 38-39, 41-44, 45, 49, 51-53
 uncertainty re appropriate test countrywide, 44-46
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 MEDIATION-ARBITRATION, see LITIGATION  AND
 MEDIATION  STRATEGY: THINKING  OUTSIDE  THE  BOX  and
 OVERCOMING  BIAS  AND  PROMOTING  MEDIATION-
 ARBITRATION

 OCCUPIERS  LIABILITY  ACTS, see EXCLUSION  OF  LIABILITY
 WAIVERS

 OVERCOMING  BIAS  AND  PROMOTING  MEDIATION-
 ARBITRATION

 asymmetrical arbitral regimes, 364
 best alternative to a negotiated agreement (BATNA), 364
 bias, apprehension of, 352-360
 bias, structural, 360-368
 final-offer arbitration, 351-352
 generally, 349-351, 368-369
 judicial dispute resolution, 365
 McClintock v. Karam, 366-368
 origins of mediation-arbitration in final-offer arbitration, 351-352

 PARTIAL  SETTLEMENT  AGREEMENT, FAILURE  TO  DISCLOSE

 generally, 251-253, 259-263
 Handley Estate v. DTE  Industries Limited, 256-259
 Waxman v. Waxman, background, 251, 254-256

 PRODUCTS  LIABILITY, see INTERMEDIATE  EXAMINATION  IN
 PRODUCTS  LIABILITY  CASES

 QUEBEC  INTERPRETATION  OF  GOOD  FAITH  AND  THE
 COMMON  LAW

 Bhasin v. Hrynew, 502-505
 Civil Code codifies good faith, 513-514
 C.M. Callow  Inc. v. Zollinger, 505-506
 common law  and civil law  compared, 515-522
 generally, 498-500
 good faith in civil law, 508-515
 good faith in common law, 500-508
 influence of civil law  interpretation on common law, 522-524
 termination of contract, 520-522
 Wastech Services Ltd. v. Greater Vancouver Sewerage and Drainage District, 507-

 508
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 REAL  ESTATE  LITIGATION  IN  RISING  AND  FALLING
 MARKETS

 certificate of pending litigation, 535-536
 commercial real estate transactions, 549-557
 damages for breach, 533-535
 duty to mitigate, 537-538
 effect of rising and falling markets, commercial transactions, 554-557
 effect of rising and falling markets, residential transactions, 544-549
 generally, 525-527, 557-558
 remedies for breach, 529-538
 residential real estate transactions, 539-549
 specific performance, 527, 529-533
 specific performance vs damages, commercial transactions, 549-554
 specific performance vs damages, residential transactions, 539-544
 termination of agreement of purchase and sale, 528

 REFUSALS  MOTIONS, see DISCOVERY  AND  THE  END  OF
 REFUSALS  MOTIONS

 RELEASES  AND  SUPREME  COURT  DECISION  IN  CORNER
 BROOK  v. BAILEY

 Blackmore rule, 9-11, 13-17
 Corner Brook v. Bailey, 2, 17-29, 30-31
 employment law, 6
 family law, 7
 generally, 1-8, 29-31
 historical interpretation, 8-17
 insurance law, 7
 pre-emptive releases, 7-8
 release defined, 3
 Sattva Capital Corp. v. Creston Moly Corp., 2, 12-13
 settlement, 5-6
 wills and estates, 6-7

 RESURFICE  CORP. v. HANKE, 209-217, see also CAUSATION  AND
 THE  BUT-FOR  TEST

 RULES  OF  CIVIL  PROCEDURE

 Rule 34.12(2), see DISCOVERY  AND  THE  END  OF  REFUSALS MOTIONS

 Rule 48.04(1), see INTERLOCUTORY  MOTIONS AND  DISCOVERY,
 CONTROLLING
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 SATTVA  CAPITAL  CORP. v. CRESTON  MOLY  CORP., 2, 12-13, see
 also RELEASES  AND  SUPREME  COURT  DECISION  IN  CORNER
 BROOK  v. BAILEY

 SEALING  ORDERS  AFTER  SHERMAN  ESTATE
 application of decision, 448-460
 application where evidence inadmissible, 460
 evidentiary issues in proving serious risk, 458-459
 generally, 436-437, 461-462
 implications of decision, 463-464
 open court principle, 442-443
 practical guidance/strategies, 461-462
 public interest issues, 448-454
 reasonable alternative measures, 459-460
 restriction on protection of commercial interests, 454-458
 Sherman Estate case, 437-440, 441-448
 Sierra Club, application in lower courts, 440-441
 Supreme Court decision, 441-448
 test, 441-448

 SECURITIES  ACT, see MATERIALITY  TEST  UNDER  SECURITIES
 ACT

 SETTLEMENT  AGREEMENTS  IN  MULTI-PARTY  LITIGATION

 disclosure of quantum, 395-397
 generally, 393-395, 410-412
 Handley Estate v. DTE  Industries Limited, 399-401
 immediate disclosure rule, 398-401
 Mary Carter agreement, 394-395
 Pierringer agreements, 394-395, 395-397
 post-Handley Estate decisions, 401-410
 provincial rules and rules of professional conduct, 413-415
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 SHARBERN  HOLDING  INC. v. VANCOUVER  AIRPORT  CENTRE
 LTD., 38-39, 41-44, 45, 49, 51-53, see also MATERIALITY  TEST
 UNDER  SECURITIES  ACT

 SHERMAN  ESTATE, see SEALING  ORDERS  AFTER  SHERMAN
 ESTATE

 SIERRA  CLUB  OF  CANADA  v. CANADA  (MINISTER  OF
 FINANCE), 437, 440-441, see also SEALING  ORDERS  AFTER
 SHERMAN  ESTATE

 SNELL  v. FARRELL, 195, 207-209, 217-218, see also CAUSATION  AND
 THE  BUT-FOR  TEST

 STAY  OF  PROCEEDINGS, see MANDATORY  ARBITRATION
 AND  SUMMARY  JUDGMENT  EXCEPTION  and  PARTIAL
 SETTLEMENT  AGREEMENT, FAILURE  TO  DISCLOSE

 SUMMARY  JUDGMENT  EXCEPTION, see MANDATORY
 ARBITRATION  AND  SUMMARY  JUDGMENT  EXCEPTION

 THINKING  OUTSIDE  THE  BOX, see LITIGATION  AND
 MEDIATION  STRATEGY

 "TICKET" CASES  AND  RECREATIONAL  FACILITY
 OPERATORS, see EXCLUSION  OF  LIABILITY  WAIVERS

 WASTECH  SERVICES  LTD. v. GREATER  VANCOUVER
 SEWERAGE  AND  DRAINAGE  DISTRICTsee, 507-508, see also
 QUEBEC  INTERPRETATION  OF  GOOD  FAITH  AND  THE
 COMMON  LAW

 WAXMAN  v. WAXMAN, see PARTIAL  SETTLEMENT
 AGREEMENT, FAILURE  TO  DISCLOSE

 WILSHER  v. ESSEX  AREA  HEALTH  AUTHORITY, 195, 198-199, 217,
 see also CAUSATION  AND  THE  BUT-FOR  TEST

 WRONGFUL  DISMISSAL  CLAIMS  IN  SMALL  CLAIMS  COURT

 Bardal v. Globe &  Mail Ltd., 101-102
 basic premise of claim, 89-90
 constructive dismissal, 95-96
 damages, generally, 103-104
 damages, mental distress, 104-106
 damages, punitive, 106-109
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 WRONGFUL  DISMISSAL  CLAIMS IN  SMALL  CLAIMS COURT  —
 Conti nued

 TheAdv ocates’Qu arterly5 68  [Vol. 53

 dependent contractor, 97-100
 dismissal for cause, 92-95
 generally, 87-89, 112-114
 independent contractor, 96-97
 jurisdiction, alternate, 92
 legislation, 90-92
 legislation, concordance table, 115-125
 mitigation, 109-111
 notice period, determination of, 101-103
 recession, impact of, 111-112
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