INDEX

[References are to page numbers]

ABUSE OF PROCESS
Accused’s rights, failure to protect, 180-181
Appeal

abusive use of right of appeal, 154-157

resiling from position at trial, 169-171
Circumvention of court rulings, 171-172
Collection of civil debts, 133-135
Common law doctrine, 126-127
Concurrent civil litigation, 150
Costs as a remedy, 313-314
Delay

appeals, 138

bail hearings, 137-138

extradition cases, 137-138

forfeiture applications, 138

pre-charge, 135-137
Direct indictments, 141-142
Double jeopardy (re-litigation), 147-150
Extradition cases, 137-138, 175-177
Immunity agreements, repudiation of, 166-168
Improperly-motivated proceedings, 144-147
Independence, lack of, 150-151
Issue estoppel, 149-150
Judge-shopping, 150-151
Jury process, interference with, 177-179
Limitation periods, avoidance of, 154-161
Perjured evidence, reliance on, 180
Plea bargaining, 162-166
Police misconduct, condoning, 181
Prosecutor’s relationship with other government actors, 143-144
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ABUSE OF PROCESS — continued

Public comments by prosecutor, 173-175
Re-institution of stayed proceedings, 151-154
Remedial and procedural issues, 181-185
“Residual category”, 127-129, 132, 182-184
Re-trials, 138-141

Section 7 of the Charter, relationship with, 127
Splitting Crown’s case, 147-148

Test for establishing, 131-132

Tort of abuse of process, 353-355

Vindictive prosecution, 145

Vulnerable accused, 179-180

ABUSE OF PUBLIC OFFICE. See MISFEASANCE IN PUBLIC OFFiCE

ALTERNATIVE AND EXTRAJUDICIAL MEASURES (DIVERSION)
Constitutionality of program, 32-33
Refusal of Crown to admit accused to program, 32-33

APPLICATIONS FOR MERCY, 361-362

ATTORNEY GENERAL

Consent to prosecute, 26-27

Guardian of the public interest, 9-10
Independence in decision-making, 7-9, 46

CHARGING. See DECISION TO PROSECUTE
CHARTER TORTS, 358-361

CONFLICT OF INTEREST
Institutional arrangements, 16-17, 57-58
Personal conflicts, 17-18

CONSENT TO PROSECUTION. See DECISION TO PROSECUTE
CONSPIRACY TO INJURE, 356-357

COSTS AGAINST THE CROWN
Abuse of process, 313-314
Damages, distinction between costs and, 295-300
Disclosure cases, 310-313
Forfeiture cases, 319
History, 286-289
Jurisdiction to award,
appellate, 300-304
Charter jurisdiction, 289-293
civil vs. criminal, 295-300
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COSTS AGAINST THE CROWN — continued
Jurisdiction to award — continued
implied jurisdiction, 294-295
inherent jurisdiction, 293
statutory jurisdiction, 293
Language rights cases, 318
Mutual legal assistance cases, 307
Procedure on costs hearings, 321-322
Purpose of awards, 304-305
Quantum, 319-321
Right to an interpreter cases, 317
Search and seizure cases, 314-316
“Test” cases, 301-302, 305, 310
Test for awarding, 308-309
Third parties, power to award to, 306-308
Unreasonable delay cases, 316-317

CROSS EXAMINATION, IMPROPER
Accused, of the
abusive language, 230-231
bad character, 226-227
criminal record, 228-230
defence strategy, 232
disclosure, tailoring evidence to match, 216-217
facts not in evidence, 223-226
failure to cross-examine, 234-235
inflammatory suggestions, 232-233
irrelevant matters, 233
manner of questioning, 235
right to be present at trial, 217-218
right to silence, 212-215
splitting the Crown’s case, 215-216
testimony in other proceedings, 233-234
translator, use of, 218
whether other witnesses are lying, 218-219
whether other witnesses have motive to lie, 219-223
Appellate review, 240-243
Crown’s own witnesses, 237-240
Defence witnesses, of the
character witnesses, 236
experts, 235-236
generally, 237

373



PROSECUTORIAL MISCONDUCT

DANGEROUS AND LONG-TERM OFFENDERS
Discretion to seek designation, 67-68

DECISION TO PROSECUTE

Collective decision-making, 328

Consent of the Attorney General, 26-27, 328
Constitutional issues, 69-70

Continuing nature of the decision, 30, 340

Direct indictments, 58-61

Disclosure of reasons, 39-43

Diversion, see ALTERNATIVE AND EXTRAJUDICIAL MEASURES
Elections and re-clections, 63-66

Improper external influences, 57-58

Joinder of accused, 52-54

Jury trial, requirement to have, 66-67

Notice to seek increased penalties, 68

Pre-charge screening, 27

Preventing prosecution, 32

Reasonable prospect of conviction standard, 10, 27-30
Refusal to prosecute (decision not to prosecute), 33-39
Relevant factors, 27-29

Standard of review, 23-25, 30-31

Stay of proceedings, use of power to, 47-48
Transparency, 39-40

Trial by jury, 66-67

Trivial cases, 55-57

Unequal treatment of co-accused, 54

Withdrawal of charges, 48

Zero-tolerance policies, 51-52

DE MINIMIS NON CURAT LEX. See Trivial Cases under DECISION TO
PROSECUTE

DIRECT INDICTMENTS. See also DECISION TO PROSECUTE
Constitutionality of Criminal Code provisions, 59

Procedure, 58-61

Right of accused to be heard, 60-61

Right to disclosure of documents, 41-42

DISCLOSURE

Abuse of process, 111

Attaching conditions to, 109-110
Continuing nature of obligation, 87-89, 110
Delayed, 110

Duty of defence counsel, 112-114
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DISCLOSURE — continued
Duty to be objective, 77
Duty to be transparent, 83-84
Duty to explain non-disclosure, 81-83
Duty to inquire/investigate, 84-87
Duty to preserve evidence, 77-81
Electronic disclosure, 107-108
Foreign prosecutions, 123-124
Form of disclosure, 107-109
“Fruits of the investigation/investigative file””, 75
General obligations, 74, 360
Mega-trials, 108-109
Nature of the right, 110-112
Non-criminal contexts, 122-124
Persuasive burden, 112
Privilege
litigation (work product), 99-100
police informer, 101-103
solicitor-client, 98-99
Procedural concerns, 95
Production to the court, 114-115
Records beyond Crown control, 106-107
Relevance, determination of, 96-98
Remedies, 116-122
adjournment, 118
burden of persuasion, 112, 116
costs, 122
cross-examination, 119
exclusion of evidence, 119-120
mistrial, 118-119
sentence reduction, 122
stays of proceedings, 120-122
timing, 117-118
Statutory exceptions
Canada Evidence Act, s. 37, 103
Canada Evidence Act, s. 37, 104-105
Criminal Code, ss. 278.1-278.91, 105
international agreements, 105-106
Third party records
police disciplinary records, 93-94
procedural issues, 95
search and seizure applications, 94-95
test for production, 91-93
therapeutic records, statutory scheme, 93
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DISCLOSURE — continued

Translation, 109

Unreasonable delay, effect on Charter right, 76
Unrepresented accused, 90

ELECTIONS. See DECISION TO PROSECUTE

EXTRADITION CASES

Abuse of process, 137-138, 175-177
Authority to proceed, challenge to, 71
Discretion to surrender, challenge to, 70-71

JUDGE SHOPPING. See ABUSE OF PROCESS

JURY ADDRESSES, IMPROPER
Appellate review, 276-284
Closing addresses
disclosure, using right as a trap, 255-256
disrespect for accused, 256-257
disrespect for defence counsel, 257-259
expressing personal opinion, 259-261
failure to testify, commenting on, 270-272
giving evidence, 261-263
improper cross-examination, compounding the prejudice, 275-276
inconsistent presentation of the case, 274-275
inflammatory statements, 263-265
inviting speculation, 268-270
misstating evidence, 265-268
misstating or commenting on the law, 272-273
presumption of innocence, undermining, 251-254
right to silence, undermining, 254-255
Opening addresses
giving opinion/evidence, 249-250
inadmissible evidence, referring to, 247-249
inflammatory remarks, 249
Reasons for prevalence, 246

MALICIOUS PROSECUTION

Committal for trial, relevance of, 338-340

Damages, 349

Foreign approaches to tort liability, 326

“malice” defined, 14, 48, 341-349

Malicious non-prosecution, 357-358

Nelles test, generally, 327
absence of reasonable and probable cause criterion, 335-341
“actively instrumental” criterion, 329-333
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MALICIOUS PROSECUTION — continued
Nelles test, generally — continued
initiation of proceedings criterion, 327-329
non-criminal prosecutions, 332-333
termination of proceedings in favour of plaintiff criterion, 333-335

MEGA-TRIALS, 36. See also DISCLOSURE
MISFEASANCE IN PUBLIC OFFICE, 351-352
NEGLIGENCE TORTS GENERALLY, 356
NEGLIGENT PROSECUTION, 355

PLEA BARGAINING. See ABUSE OF PROCESS

PRIVATE PROSECUTION
Power to stay, 44-47

PROFESSIONAL DISCIPLINE, 364-365

PROSECUTION SERVICES
Directors of Public Prosecutions, 7
Institutional independence, 6-11

PROSECUTION DISCRETION
Defined, 22-23

Reviewability, 23-25

Standard of Review, 25-26

PROSECUTORIAL STANDARDS

American prosecutorial policies, 367-368

Bar Association rules, 1, 2, 364-365

Canadian Prosecution agency policies, 365-366
International standards, 370

United Kingdom prosecutorial policies, 368-369

PUBLIC EXPLANATION OF PROSECUTORIAL DECISIONS
Charging decisions, 39

Disclosure, 81-83

Stay of proceedings, 154

PUBLIC INQUIRIES
Review of prosecutorial action, 25

ROLE OF CROWN COUNSEL
Accountability, 18-20

Bail hearings, conduct of, 192

Constitutional independence, 4-6

Duties to accused and defence counsel, 203-208
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ROLE OF CROWN COUNSEL — continued
Duties to the court

assistance, 188, 191

candour, 1, 189-191

preservation of judicial independence, 192
Duty to assist unrepresented accused, 206-207
Duty to be civil, 188-189
Duty to be fair, 1-4, 194
Duty to call witnesses, 195-203
Duty to inquire/investigate, 192-193
Duty to prevent wrongful convictions, 204-205
Exercise of challenge function, 14-16
Maintaining objectivity, 11
Pre-charge interviews, 45
Relationship with the police, 11-12
Vigorous advocate, 3

SELECTIVE PROSECUTION

Age bias, 50

Commission of offence by others, 49-51
Exemption of particular group, 49-50
Racial bias, 50

SENTENCING
Notice to seek increased penalty, 68
Impact on decision to prosecute (Ch 2), 68

SHAWCROSS PRINCIPLE, 7
SPECIAL PROSECUTORS, 18

STAYING PROSECUTIONS OF PROCEEDINGS. See DECISIONS TO
PROSECUTE

THIRD PARTY RECORDS. See DISCLOSURE
TUNNEL VISION, 13-14
WITNESS, CROWN COUNSEL AS, 83, 185
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