Index

A
Admissibility of illegally obtained evidence, 140-143
Admissibility of police notes as past recollection recorded, 314-315

Admissibility of statements
appreciating consequences of making statement, 242-244
compulsion or oppression, 238-240
free and voluntary, 232-235
informed and effective choice, 245-248
onus of proof, 235
operating mind, utterance of, 233-235, 240-241
person in authority, 250-252
police trickery, 248-250
prior consistent statement, 307-311
promise or inducement, 237-238
threat, what qualifies, 235-236

Admissions, See Interrogation

Ammunition, powers of search and seizure, 183-184
Appearance notice, 97-99

Arbitrary detention, See Charter of Rights and Freedoms

Arrest, generally
arbitrary detention, protection against, 75-77
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assisting peace officer, 126

breach of Charter rights, consequences of, 77-84

definition, 39-41, 52-63

detention for investigation, 43-51

generally, 37-38

illegal arrest, consequences of, 128

“pubic interest” not defined, 38

reasonable and probable grounds, 41-43

refusal of citizen to identify self, 126-128

right to counsel, nature and meaning of, 63-75

statutory power of, 14

trespass in making arrest
“exigent circumstances” for entry without warrant, 124-125
proper announcement before entering required, 125-126
search of home is extraordinary remedy, 122-123
warrants under s. 529, 123-124

Arrest of youthful offender

handcuffing, 120

parents, role of, 119-120

Youth Criminal Justice Act
detention, 122
generally, 119-120
questioning under, 121
rights under, 120

Arrest under provincial statutes and bylaws, 129

Arrest with warrant

carrying the warrant, 106-107

execution of warrant where accused in another province, 107-108

faulty grounds, 109-111

generally, 104-105

issuance of warrant, 196-106

right to be informed of reasons for arrest, 107

search of arrested person, 111-119
Controlled Drugs and Substance Act, under, 118
legality dependent on validity of arrest, 118-119
power governed by 3 considerations, 112
search of cell phones incident to arrest, 115-117
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strip search under Golden, 113-115

warrantless where belief that weapon will be found, 117-118
summons, 108-109
wrong person, 109-111

Arrest without warrant
appearance notice, 97-99
duties after arrest, 99-103
faulty grounds, 109-111
general powers of arrest
believes on reasonable grounds offence about to be committed,
91-92
believes on reasonable grounds, offence committed, 90-91
believes on reasonable grounds, offence committed and escape,
86-89
finds committing breach of peace, 92-93
finds committing criminal offence, 91
finds committing indictable offence, 85-86
has committed indictable offence, 89
generally, 20, 37-38, 84-85
information, laying of, 103-104
limitations on powers of arrest, 96-97
procedure where no arrest, 97-99
reasonable grounds to believe warrant in force, 93
specific powers of arrest, 93-95
when not to arrest without warrant, 37-38

Articulable cause, See Detention for investigation

Authority to commit crimes, police officers granted, 26-30

B

Bawdy houses, specific powers of search and seizure, 184-185
Betting, lotteries, specific powers of search and seizure, 184-185
Blood samples

general powers of search, 146
specific powers of search and seizure, 186-187
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Body print or impression
specific powers of search and seizure, 189-190

Bow Street Runners, establishment of, 3
Building, receptacle or place, 145-147, 154
Bylaws, arrest under, 129

C

Canada Evidence Act
cross-examination under s. 9(1) of witness refusing to adopt prior
statement, 308

Caution, administering of
history, 267
no requirement to caution, 267
when given, 268

Charter of Rights and Freedoms
arbitrary detention, protection against, 75-77
“arrest or detention”, meaning of, 52-63
arrest or detention, rights upon, 52
breach, consequences of, 77-84
detention not arbitrary where reasonable grounds to suspect
criminal behaviour, 45
exclusion of evidence, 228-231
law office searches, violation of s. 8, 178
right to be informed of reasons for arrest, 107
right to counsel
one-time right unless material change in circumstances, 223-
225
onus on police officer, 222
nature and meaning of, 63-75
psychological detention, 220-221
right to consult in private, 222-223
waiver, 225-227
when right arises, 220
right to remain silent, 206-219
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as part of s. 7 rights, 209

confessions rule, common law, 214-215

expansion of right to include interrogation, 208

limits on right, 209-210

“Mr. Big” operations, 216-219

pre-Charter, 206-207

where interrogation continues after assertion of right, 211-213

where statement elicited by agent of state, 210-211
unreasonable search and seizure, right to be secure against

generally, 134-137

search warrant, necessity for, 137-140

Child pornography
search of computers, 169
specific powers of search and seizure, 185-186

Children, statements of, See Witnesses, interviewing

Citizens
ignorance of the law not protection for citizen, 25
refusal to identify self, 126-128
responsibility of in preserving law and order, 2-3

Collaboration of officers in making notes, 319-322
Confessions, See Interrogation

Confessions rule, common law
voluntary statement, 214-215

Confidential informers, See Form 1 information, contents

Constitution Act, 1867
s.91(27), 4
s.92(14), 4

Constitution, United States
Fourth Amendment, 134, 137
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Controlled Drugs and Substances Act
search and seizure under, 195-198
search of person under, 118, 168
search warrant, execution of, 164
sting and reverse sting operations under, 25-26

Counterfeit money, specific powers of search and seizure, 194
Crime comics, specific powers of search and seizure, 185-186

Criminal Code
authority to commit crimes granted to police under s. 25.1, 26-27
general powers of search under, 144-147
general warrant under s. 487.01
imposition of duties on police, 9
obstruction under s. 139(2), 12
protection of officers performing duty, 15-30
“public interest” not defined, 38
specific powers of search and seizure, 182-194
telewarrants under s. 487.1, 158-161
when not to arrest without warrant, s. 495, 37-38

Criminal law, source of, 2
Cross-examination to test reliability of witness memory, 304

Crown Liability Act
police liability under, 10

Crown, obligation to disclose evidence to defence, 297-299
D
Detention during search, 171-172
Detention for investigation
arbitrary detention not found where reasonable grounds to suspect
criminal behaviour, 45

articulable cause, 43
Charter rights upon arrest or detention, 52
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definition of “arrest or detention”, 52-63

hunch, no power to detain under, 44

pat-down search, power to conduct, 44
psychological detention, 220-221

reasonable suspicion standard, 43, 46-51

youthful offender, See Arrest of youthful offender

Disclosure of evidence
Crown obligation, 297-299
third party records, 299-303

DNA analysis of bodily substances
general powers of search, 146
specific powers of search and seizure, 187-189

Dynamic entry, See Search warrants, execution
E

Evidence
admissibility of illegally obtained, 140-143
Crown, obligation to disclose to defence, 297-299
exclusion of evidence, 228-231
giving evidence at trial, 286-287
notes, use of, 288-291

Exclusion of evidence, 228-231
Execution of duty, acting in the, 24-25
Execution of search warrant, See Search warrants, execution
“Exigent circumstances”
entry without warrant, 124-125

warrantless searches, 147-149

F

335

Federal statutes, protection of police under, See Police, status and

liability of
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Firearms or ammunition, powers of search and seizure, 183-184
Force, use of, 21-24

Form 1 information, contents, See also Search warrants,
procedure to obtain
building, receptacle or place, 154
grounds of belief
confidential informers, 153-154
generally, 151-152
more than mere suspicion, 152
statement of offence, 150-151
“will afford evidence”, 154-155

Form 5 search warrant, See also Search warrants, procedure to
obtain
“day”, Criminal Code definition, 158
same details as information, 157
time of execution, 157-158
to whom directed, 157

G
G20 Summit, Toronto, 2010, 14

Gaming, betting, lotteries and bawdy houses, specific powers of
search and seizure, 184-185

General warrant under s. 487.01
authority to issue, 161
execution in another province, 162-163
order to provide assistance, 162
requirements before issuance, 161-162
terms and conditions included, 162
where other statutory authority available, 162

H

Hate propaganda, specific powers of search and seizure, 193
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Highway Traffic Act (Ont.)
powers granted to police under, 31

Hue and cry, 3

1

Ignorance of the law not protection for police officer or citizen, 25
Illegal arrest, consequences of, See Arrest, generally

Indictable offence
definition, 85-86

Information
laying of, 103-104
requirements, 149-155

Interrogation
accused’s state of mind
intoxication, 258-260
mental illness, 260
young persons, 253-258
“admission”, “confession” defined, 203
Charter of Rights and Freedoms
exclusion of evidence, 228-231
right to counsel, 219-227
right to remain silent, 206-219
procedure on interrogation
advising accused of rights again, 272-273
cross-examination, 274-275
form of questioning, narrative or questions, 273-274
guidelines and rules uncertain, 269-270
recording statement, 271, 275-279
trickery, 279-283
two officers present, 272
statement, necessity for taking, 204-206
videotaping or audiotaping of 264-266

Interviewing witnesses, See Witnesses, interviewing
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Intoxicated accused, interrogation of, 258-260
J

Justice, historical development of system, 2

L

Law office searches
guidelines, 179-180
s. 488.1 of Criminal Code, 177-179
solicitor client privilege 176-177
violation of s. 8, 178-179

Liability of police officers, See Police, status and liability of

Liquor Licence Act (Ont.)
powers granted to police under, 32-33

Lotteries, specific powers of search and seizure, 184-185
M
Media, search of, 175-176

Memory recall, nature of

core memory vs. peripheral memory, 305-306

memory as reconstructive process, 304

reliability of testimony, two aspects of
accuracy and honesty of testimony tested, 303-304
cross-examination to test reliability, 304

statement to be taken as soon as possible after event, 306-307

suggestions to be avoided in questioning, 306

triggers as aid to memory recall, 305

Mental Health Act (Ont.)
powers granted to police under, 31-32, 41

Mentally ill accused, interrogation of, 260
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Miranda rights, 270
Mistake of fact vs. mistake of law, police liability where, 17-18
“Mr. Big” operations, 216-219
N

Notes of police officers
additions or changes to notes, 316
collaboration in making notes, 319-322
electronic notes, 312
importance of making comprehensive and detailed notes, 311-314,
319
past recollection recorded, 314
production to cross-examiner, 314
use of at trial, 288-291
when notes to be made, 313, 315

o

Obscene publications, crime comics, child pornography and
voyeuristic recordings, specific powers of search and seizure,
185-186

P

Past recollection recorded, admission of notes into evidence, 314

Pat-down search, power to conduct, 44

Peel, Sir Robert
establishment of Metropolitan Police Force, 1829, 3

Plain view doctrine, See Seizure of goods
Police Act (B.C.)

civil liability unders. 21, 11
duties of officers under, 7
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Police Act (Man.), 7-8

Police Act (Que.)
civil liability unders. 2.1, 11
duties of officers under, 5-6

Police duties, See Police, status and liability of
Police liabilities, See Police, status and liability of
Police powers, See Police, status and liability of

Police Services Act (Ont.)
civil liability under s. 50, 10-11
duties of officers under s. 42, 4-5

Police, status and liability of
development of system of justice, history, 2
discretion not to engage judicial process, 12-13
duties, failure to perform, 12-13
duties of police officers under statute creating police force
Criminal Code, 9
Police Act (B.C.), 7
Police Act (Man.), 7-8
Police Act (Que.), 5-6
Police Services Act (Ont.), 4-5
Royal Canadian Mounted Police Act, under, 4, 8
Royal Newfoundland Constabulary Act, 1992 (Nfld.), 6-7
federal statutes, protection under
acting in execution of duty, 24-25
authority to commit crimes, 26-30
Criminal Code, ss. 25-27, 15-24, 26-30
force, use of, 21-24
mistake of fact vs. mistake of law, 17-18
“reasonable grounds”, meaning of, 19-21
“required or authorized by law”, 17-18
sting or reverse sting operations, 25-26
liabilities of police officers
Crown Liability Act, legal responsibility for torts under, 10
Crown servants, 9
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Police Act (B.C.), civil liability under s. 21, 11
Police Act (Que.), civil liability under s. 2.1, 11
Police Services Act (Ont.), civil liability under, 10-11
powers
general powers of search under Criminal Code, 144-147
generally, 13-14, 26-30, 30-33
provincial statutes, protection under
powers granted
Highway Traffic Act (Ont.), 31
Liquor Licence Act (Ont.), 32-33
Mental Health Act (Ont.), 31-32
Trespass to Property Act (Ont.), 33
Provincial Offences Act (Ont.), protection under ss. 146-147,
30-31
status varying depending on legislation establishing police force, 4

Powers granted to police officers, See Police, status and liability of

Prior consistent statement, admissibility of, 307-311
cross-examination on statement under s. 9(1) Canada Evidence
Act, 308
guarantees of reliability, 309-311
needs to be adopted by witness while giving evidence, 307-308
statement must be shown to be voluntary, 311
use of statement where witness denies making it, 308

Probable cause, See Reasonable and probable grounds

Procedure, criminal
history, 2-3

Proceeds of crime, specific powers of search and seizure, 190-192

Production orders
compelling third parties to produce relevant documents and data,
169
costs of production, 169-170
“data” defined, 169
“document” defined, 169
evidence respecting commission of offence, 170
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exemption, right to apply for, 171
specific orders, 170

Prohibited, restricted weapons, firearms or ammunition, powers
of search and seizure, 183-184

Provincial Offences Act (Ont.)
“offence” defined, 199
powers of search under, 198-199
protection of officers under ss. 146-147, 30-31

Provincial statutes, arrest under, 129

Provincial statutes, protection of police under, See Police, status
and liability of

Psychological detention, 220-221
“Public interest” under Criminal Code, 38
R
Reasonable and probable grounds
arrest, 41-43
meaning of, generally, 19-21
suspicious circumstances insufficient, 42

“Required or authorized by law”, 17-18

Right to be informed of reasons for arrest, See Charter of Rights
and Freedoms

Right to counsel, See Charter of Rights and Freedoms
Right to remain silent, See Charter of Rights and Freedoms

Royal Canadian Mounted Police Act
duties of officers, 4, 8

Royal Newfoundland Constabulary Act, 1992 (Nfld.), 6-7
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Sealing order, 182

Search and seizure
Charter, s. 8, 134-140
Constitution, United States, Fourth Amendment, 134, 137
detention during search, 171-172
evidence, admissibility of illegally obtained, 140-143
general powers of search under Criminal Code, 144-147
blood samples, 146
“building or receptacle”, meaning of, 145
“place”, meaning of, 145-147
good faith actions of police officers, 143-144
implied licence to come on to property, 134-135
pat-down search, power to conduct, 44
production orders, See Production orders
search as extraordinary remedy, 133
search of arrested person, 111-119
legality dependent on validity of arrest, 118-119
power governed by 3 considerations, 112
search of cell phones incident to arrest, 115-117
strip search under Golden, 113-115
search warrant, necessity of, 137-140
seizure of the goods, See Seizure of goods
specific powers under Criminal Code
blood samples, 186-187
body print or impression, 189-190
counterfeit money, 194
gaming, betting, lotteries and bawdy houses, 184-185
hate propaganda, 193
obscene publications, crime comics, child pornography and
voyeuristic recordings, 185-186
proceeds of crime, 190-192
prohibited, restricted weapons, firearms or ammunition, 183-
184
right to seize vs. right to search, 182-183
specific powers under other federal statutes
Controlled Drugs and Substances Act, 195-198
generally, 194-195
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specific powers under Provincial Offences Act (Ont.), 198-199
warrantless searches

“exigent circumstances”, 147-149

“hot pursuit”, 147

where impermissible, 161

Search of computers, 168-169

Search of the person

Controlled Drugs and Substances Act, under, 168

detention during search, 171-172

pat-down search, power to conduct, 44

search of arrested person, 111-119
legality dependent on validity of arrest, 118-119
power governed by 3 considerations, 112
search of cell phones incident to arrest, 115-117, 168
strip search under Golden, 113-115, 168

search warrant, under, 167-168

Search warrants, execution
complex searches, planning of, 165
dynamic entry permitted, 165
jurisdiction, search executed outside, 180-181
law offices, search of, 176-180
media, search of, 175-176
officers not having right to remain once search completed, 165
police required to give notice of presence, authority and purpose,
164
sealing order, 182
where entry refused, 164

Search warrants, procedure to obtain

Form 1 information contents
building, receptacle or place, 154
grounds of belief, 151-154
statement of offence, 150-151
“will afford evidence”, 154-155

Form 5, form of the warrant
Criminal Code definition of “day”, 158
same details as information, 157
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time of execution, 157-158
to whom directed, 157
general warrant under s. 487.01, 161-163
judicial discretion to refuse to issue
generally, 155-156
where refused, no right of appeal, 156-157
telewarrants, 158-161
tracking devices, See Tracking devices and telephone recorders

Seizure of goods
articles named in warrant, 166
articles not named in warrant, 166
duty of officers after articles seized, 173-174
explosive substances, 167
plain view, seizure of items in, 166-167

Statements, admissibility, See Admissibility of statements

Statements, introduction at trial - voir dire
absence of jury, 284-285
burden of proof, 285-286
definition, 284
waiver, 286

Statements made in presence of accused
acceptance by accused by assent, 292-293
acceptance by accused by word or conduct, 292
acceptance by accused inferred from accused’s silence, 293-294

Statements, taking of

caution, administering of, 267-268

communications with friends and relatives, 263

environment in police station, 261-262

food and drink, 266-267

interpreters, 263-266

procedure on interrogation
advising accused of rights again, 272-273
form of questioning, narrative or questions, 273-274
guidelines and rules uncertain, 269-270
recorded statement, 271
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trickery, 279-283
two officers present, 272
recording statement
oral, 278-279
typewritten vs. handwritten, 278
video and audio recordings, 275-278, 324-327
witness statements, 322-324

Status of police officer, See Police, status and liability of
Statute of Winchester, 1285, 3
Sting or reverse sting operations, protection of officers in, 25-26

Strip search
under Golden, 113-115, 168

Summons, 108-109
T

Telephone recorders, See Tracking devices and telephone
recorders

Telewarrants, 158-161

Third party records, disclosure of
“in the interests of justice”, 301
“likely to be relevant”, 299-300
police misconduct, in cases of, 302-303
two-stage procedure to obtain, 300-301

Tracking devices and telephone recorders
definition, 163
reasonable grounds to suspect, 164
warrant permitting police to install telephone recorder, 163-164
warrant permitting police to install tracking device, 163

Trespass in making arrest
“exigent circumstances” for entry without warrant, 124-125
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proper announcement before entering required, 125-126
search of home is extraordinary remedy, 122-123
warrants under s. 529, 123-124

Trespass to Property Act (Ont.)
powers granted to police under, 33

Trial, introduction of statement
cross-examination of officer, 291-292
giving evidence at trial, 286-287
notes, use of, 288-291
voir dire

absence of jury, 284-285
burden of proof, 285-286
definition, 284

waiver, 286

Trickery in interrogation
admissions to cellmates, exclusion of, 283
distinct inquiry on voir dire, 280
generally, 248-250
“Mr. Big” operations, 216-219
right to silence subject to limits, 282-283
“shocks the community”, 249, 280-281

U

Unreasonable search or seizure, right to be secure against, See
Charter of Rights and Freedoms

v

Videotaped statements, See Statements, taking of and Witnesses,
interviewing

Voir dire
absence of jury, 284-285
burden of proof, 285-286
definition, 284
trickery in interrogation, distinct inquiry on, 280
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waiver, 286

Voyeuristic recordings, specific powers of search and seizure, 185-

186

Vulnerable witnesses, statements of, See Witnesses, interviewing

w

Warrantless searches, See also Search and seizure
“exigent circumstances”, 147-149
“hot pursuit”, 147
where impermissible, 161

Warrants, See Arrest with warrant

“Will afford evidence”, See Search warrant, procedure to obtain

Witnesses, interviewing
Crown obligation to disclose evidence, 296-299
memory recall, 303-307

core memory vs. peripheral memory, 305-306

memory as reconstructive process, 304

reliability of testimony, two aspects of
accuracy and honesty of testimony tested, 303-304
cross-examination to test reliability, 304

statement to be taken as soon as possible after event, 306-307

suggestions to be avoided in questioning, 306

triggers as aid to memory recall, 305

notes of police officers

additions or changes to notes, 316

collaboration in making notes, 319-322

electronic notes, 312

importance of making comprehensive and detailed notes, 311-
314,319

past recollection recorded, 314

production to cross-examiner, 314

use of at trial, 288-291

when notes to be made, 313, 315

prior consistent statement, admissibility of
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cross-examination on statement under s. 9(1) Canada Evidence
Act, 308
guarantees of reliability, 309-311
needs to be adopted by witness while giving evidence, 307-308
statement must be shown to be voluntary, 311
use of statement where witness denies making it, 308
recording witness statements, 322-324
third party records, disclosure of, 299-303
“in the interests of justice”, 301
“likely to be relevant”, 299-300
police misconduct, in cases of, 302-303
two-stage procedure to obtain, 300-301
videotaping statements of children and vulnerable witnesses, 324-
327

Y

Youth Criminal Justice Act
arrest under, 119-120

Youthful offender, arrest of

handcuffing, 120

parents, role of, 119-120

Youth Criminal Justice Act
detention, 122
generally, 119-120
questioning under, 121
rights under, 120

Youthful offender, interrogation of
state of mind, 253-258



	Index 
	A 
	B 
	C 
	D 
	E 
	F 
	G 
	H 
	I 
	J 
	L 
	M 
	N 
	O 
	P 
	R 
	S 
	T 
	U 
	V 
	W 
	Y 




