
(GAAR Interpreted) (2013 – 1) SUMMARY-1

Summary Table of Contents

Table of Cases .................................................................................. TC-1

Chapter 1 The Development of the General Anti-Avoidance Rule ................. 1-1

Chapter 2 The GAAR Committee and Administrative Procedures ................. 2-1

Chapter 3 CRA GAAR Rulings, Technical Interpretations and Other Public
Statements ........................................................................ 3-1

Chapter 4 The Fundamental Principles of the GAAR ................................. 4-1

Chapter 5 Judicial Interpretation – Case Law ........................................... 5-1

Chapter 6 GAAR and Tax Treaties ....................................................... 6-1

Chapter 7 Cases Pending .................................................................... 7-1

Chapter 7A UK GAAR ...................................................................... 7A-1

Chapter 8 GAAR Legislation .............................................................. 8-1

Chapter 9 Bibliography ..................................................................... 9-1

Index ............................................................................................. IND-1





Table of Contents

Preface ............................................................................................ iii

Table of Cases................................................................................... TC-1

Chapter 1 The Development of the General Anti-Avoidance Rule ......... 1-1
1.1 Introduction .................................................................... 1-1

1.2 Former Subsection 245(1) of the Act ................................... 1-3
1.3 Specific Anti-Avoidance Provisions ..................................... 1-4
1.4 Judicial Anti-Avoidance Doctrines ...................................... 1-5

(a) Sham...................................................................... 1-6

(b) Substance Over Form................................................ 1-7
(c) Incomplete or Legally Ineffective Transaction ............... 1-8
(d) Step Transaction Doctrine ......................................... 1-10

(e) Business Purpose ...................................................... 1-11
1.5 Statutory Interpretation and the Act ................................... 1-13
1.6 The Lead-Up to and Introduction of the GAAR................... 1-16

Chapter 2 The GAAR Committee and Administrative Procedures ......... 2-1
2.1 The GAAR Committee ..................................................... 2-1
2.2 Structure of the GAAR Committee ..................................... 2-1
2.3 Scope of the GAAR Committee ......................................... 2-3

2.4 Committee Meeetings and Procedure ................................... 2-3
2.5 The Role of the Taxpayer .................................................. 2-5
2.6 The Decision ................................................................... 2-5

2.7 GAAR Statistics............................................................... 2-5
2.8 Impact of GAAR Assessments on Other Taxpayers ............... 2-7

Chapter 3 CRA GAAR Rulings, Technical Interpretations, and Other Public

Statements ...................................................................... 3-1
Where the GAAR Could Apply ............................................ 3-11

3.1 Borrowing to Pay Interest.................................................. 3-11

3.1.1 Canadian Exploration Expense (“CEE”), Canadian Development
Expense (“CDE”) ............................................................. 3-12.02

3.2 Conversion of Salary Into Capital Gain ............................... 3-12.1
3.3 Crystallization of Capital Gains.......................................... 3-12.1

3.4 Debt Forgiveness.............................................................. 3-26
3.5 Disposition of Property ..................................................... 3-30
3.6 Fiscal Periods (Change of) ................................................. 3-34

3.7 Large Corporations Tax .................................................... 3-35
3.8 Life Insurance Policies....................................................... 3-36
3.8.1 Losses of Predecessor Corporation and Income From Amalga-

mated Corporation ........................................................... 3-38
3.9 Loss Consolidation ........................................................... 3-38.5
3.10 Management Companies and Service Partnerships ................. 3-42.5

CONT-1(GAAR Interpreted) (2022 – 1)



3.10.1 Monetization ................................................................... 3-42.6

3.11 Misuse and Abuse ............................................................ 3-42.8
3.12 On-Loan to a Canadian Debtor (Withholding Tax Exemption) 3-42.8
3.13 Options........................................................................... 3-42.9

3.14 Part IV Tax on Taxable Dividends Received ........................ 3-43
3.15 Plan of Arrangement......................................................... 3-44
3.16 Reserves for an Amount Not Due Until a Later Year............ 3-44
3.17 Rollover.......................................................................... 3-45

3.17.1 RRSP, RRIF, Pension Credit and GAAR Issues................... 3-46.3
3.17.2 Safe Income..................................................................... 3-46.4
3.18 Salary Deferral Arrangements ............................................ 3-46.6

3.19 Series of Transactions ....................................................... 3-50
3.20 Shareholder Benefit........................................................... 3-51
3.21 Stock Dividends ............................................................... 3-52

3.22 Substance Over Form........................................................ 3-53
3.23 Superficial Loss................................................................ 3-54
3.24 Surplus Stripping.............................................................. 3-56
3.24.1 Tax-Free Conversion of Safe Income To ACB ...................... 3-58

3.25 Treaty Shopping............................................................... 3-58.2
Where the GAAR Found Not To Apply................................. 3-63

3.25.1 “BUMP”......................................................................... 3-63

3.26 Canadian Exploration Expense (“CEE”), Canadian Development
Expense (“CDE”) ............................................................. 3-66

3.27 Capital Gains................................................................... 3-69

3.28 Charitable Foundations ..................................................... 3-71
3.29 Crystallization of Capital Gains.......................................... 3-72.4
3.30 Debt Forgiveness.............................................................. 3-80

3.31 Disposition of Property ..................................................... 3-83
3.32 Estate Planning ................................................................ 3-84
3.33 Indian Act — Section 87 .................................................... 3-87
3.34 Incorporation................................................................... 3-88

3.35 Large Corporations Tax .................................................... 3-89
3.36 Limited Services Partnerships ............................................. 3-91
3.37 Loss Utilization................................................................ 3-92

3.38 Municipal Corporations .................................................... 3-104
3.39 On-Loan ......................................................................... 3-106
3.40 Paid-Up Capital (PUC) Reduction ...................................... 3-108

3.41 Partnerships..................................................................... 3-113
3.42 Preferred Shares ............................................................... 3-115
3.43 PUC Shift ....................................................................... 3-118

3.44 Purification...................................................................... 3-119
3.45 Reclassification of Units of a Fund ..................................... 3-121
3.46 “Safe Haven” Rules .......................................................... 3-122
3.47 Sales/Leases..................................................................... 3-123

3.48 Services Rendered to a Corporation .................................... 3-125
3.49 Shareholder Benefit........................................................... 3-126
3.50 Statutory Exclusions from Income ...................................... 3-127

TABLE OF CONTENTS

CONT-2 (GAAR Interpreted) (2022 – 1)



3.51 Stock Options .................................................................. 3-128

3.52 Tax Haven Jurisdictions .................................................... 3-130
3.53 Transfer of Assets............................................................. 3-130
3.54 Trusts ............................................................................. 3-140

3.55 Waiver of Dividends ......................................................... 3-148
3.56 Ruling Requirement.......................................................... 3-149

Chapter 4 The Fundamental Principles of the GAAR .......................... 4-1
4.1 The Fundamental Principles of the GAAR........................... 4-1

4.2 The Supreme Court’s Summary .......................................... 4-2
4.3 General Principles of Statutory Interpretation....................... 4-2
4.4 Basic Requirements of the GAAR....................................... 4-3

4.5 Tax Benefit...................................................................... 4-4
4.6 Avoidance Transaction...................................................... 4-4
4.7 Abusive Transaction ......................................................... 4-6

4.8 Comments on the Supreme Court Judgments........................ 4-11

Chapter 5 Judicial Interpretation — Case Law .................................. 5-1
5.1 Fording Coal Ltd. v. The Queen......................................... 5-301
5.2 Central Supply Co. (1972) Ltd. v. The Queen ....................... 5-302

5.3 RMM Canadian Enterprises Inc. v. The Queen..................... 5-303
5.4 McNichol v. The Queen .................................................... 5-308
5.5 Owen Holdings Ltd. v. The Queen ...................................... 5-310

5.6 Husky Oil Ltd. v. The Queen ............................................. 5-313
5.7 Jabs Construction Ltd. v. The Queen .................................. 5-314
5.8 Longley v. M.N.R ............................................................ 5-316

5.9 Nadeau v. The Queen ....................................................... 5-317
5.10 OSFC Holdings Ltd. v. The Queen ..................................... 5-320
5.11 Shell Canada Ltd. v. The Queen ......................................... 5-326

5.12 Gregory v. The Queen....................................................... 5-329
5.13 Michelin Tires (Canada) Ltd. v. M.N.R............................... 5-330
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Québec

Taxation Act, R.S.Q., c. I-3, ss. 1079.8.1 to 1079.16 ....................... 8-36.4
Aggressive Tax Planning Announcement ....................................... 8-36.32
Mandatory or Preventive Disclosure of Tax Planning ..................... 8-36.35
An Act Respecting the Québec Sales Tax, R.S.Q., c. T-0.1,

ss. 478-485................................................................................ 8-37
s. 674.6 .................................................................................... 8-39

New Brunswick

New Brunswick Income Tax Act, S.N.B. 2000, c. N-6.001,
s. 123 ...................................................................................... 8-40

Nova Scotia
Income Tax Act, R.S.N.S. 1989, c. 217, s. 80A .............................. 8-40.1

The Revenue Act, S.N.S. 1995-1996, c. 17, s. 84............................. 8-40.3

Prince Edward Island
Income Tax Act, R.S.P.E.I. 1998, c. I-1, s. 83 ................................ 8-41

Newfoundland & Labrador

Income Tax Act, 2000, S.N. 2000, c. I-1.1,

TABLE OF CONTENTS

CONT-11(GAAR Interpreted) (2022 – 1)



s. 88 ...................................................................................... 8-41

s. 88.1...................................................................................... 8-41

Yukon Territory
Income Tax Act, R.S.Y. 2002, c. 118, s. 61.................................... 8-43

Department of Finance — Explanatory Notes and CRA

Information Circulars................................................................. 8-45
1988 TN .................................................................................. 8-45
IC 88-2 Supplement 1 — GAAR ................................................. 8-59
IC 88-2 GAAR — Section 245 of the Income Tax Act .................... 8-64

Chapter 9 Bibliography.................................................................... 9-1

Index ............................................................................................... I-1

TABLE OF CONTENTS

CONT-12 (GAAR Interpreted) (2022 – 1)




