Summary Table of Contents

TADIE Of CASES ..o TC-1
Chapter 1 The Development of the General Anti-Avoidance Rule ................. 1-1
Chapter 2 The GAAR Committee and Administrative Procedures ................. 2-1

Chapter 3 CRA GAAR Rulings, Technical Interpretations and Other Public

STABIMENLS .o.uiutetitittit ettt et et ee e 3-1
Chapter 4 The Fundamental Principles of the GAAR ................ooits 4-1
Chapter 5 Judicial Interpretation — Case Law .........c.coeoiiiiiiniiiiiinininnens, 5-1
Chapter 6 GAAR and Tax Treaties ..........cocoiiiiiiiiiiniiiiiiiiiiiieea 6-1
Chapter 7 Cases Pending ..............cooooiiiiiiiiiiiiiiiii 7-1
Chapter 7A UK GAAR ..ot 7A-1
Chapter 8 GAAR Legislation .............ccocooiiiiiiiiiiiiiii 8-1
Chapter 9 Bibliography ........c.coiiiiiii i 9-1
INACX .o IND-1

(GAAR Interpreted) (2013 - 1) SUMMARY-1






Table of Contents

Preflice .....ooooiiiiieie e il
TADIE Of CASCS...c.nvviiaieiei e e e TC-1
Chapter 1 'The Development of the General Anti-Avoidance Rule ......... 1-1
LT INtrodUCtion ...oo.ienieii et 1-1
1.2 Former Subsection 245(1) of the Act.........ccooviiiiiiniinin... 1-3
1.3 Specific Anti-Avoidance Provisions ...............ccoeeveviinninnnnn.. 1-4
1.4 Judicial Anti-Avoidance DoOCtrines ............cceeuveiviiieinninnainnn. 1-5
() Sham....coooiiiiiiii 1-6
(b)  Substance Over Form...........coooviiiiiiiiiiiiiiiiiinieeeenns 1-7
(¢) Incomplete or Legally Ineffective Transaction............... 1-8
(d) Step Transaction Doctring .............ccceeveeniinieneineenn.n. 1-10
(€) BusSINess PUIPOSE ......cuvvniiiiiiiiiiiiiiieieeee e eeeaees 1-11
1.5  Statutory Interpretation and the Act ............ccoviiiiinii. 1-13
1.6  The Lead-Up to and Introduction of the GAAR................... 1-16
Chapter 2 The GAAR Committee and Administrative Procedures......... 2-1
2.1  The GAAR COmmIttee .........cuuviuieniiiiiiiiieiiiieieceeeeanes 2-1
2.2 Structure of the GAAR Committee............oevvviiiinnieneinnaenns. 2-1
2.3 Scope of the GAAR Committee .........ocvvvvvvrevniriineineininnannnn. 2-3
2.4 Committee Meeetings and Procedure...............cooevvvieiinnnn. 2-3
2.5 The Role of the Taxpayer.........ccoeiuiiiiiiiiiieiieiieiieieeeeenes 2-5
2.6 The DECISION ..e.uiniiieiiiii e 2-5
2.7 GAAR StatisStiCs....euueetiiniiiiiiii i 2-5
2.8 Impact of GAAR Assessments on Other Taxpayers............... 2-7
Chapter 3 CRA GAAR Rulings, Technical Interpretations, and Other Public
Statements ...........o.oviiiiiiiiiii e 3-1
Where the GAAR Could Apply ........cc.coovvviiiiiiiiiiiiiiiiiiiininn, 3-11
3.1 Borrowing to Pay Interest.............ccooeiiiiiiiiiiiiiiiiiiiinieeanes 3-11
3.1.1 Canadian Exploration Expense (“CEE”), Canadian Development
EXpense (“CDE™) ..iuiiniiiiii e 3-12.02
3.2 Conversion of Salary Into Capital Gain................cc..oeeeneeens. 3-12.1
3.3 Crystallization of Capital Gains............cceeevvviiniieineineininnennn. 3-12.1
34 Debt FOrgiveness. ......ouuiuniuiieieiiiei e 3-26
3.5 Disposition of Property .........coeeuieeiiiniiiiiiiiiiiiieieiieieeanes 3-30
3.6  Fiscal Periods (Change of) .......ocvvvviiiiiiiiiiiiiiieceeeeee 3-34
3.7  Large Corporations TaxX ........ccoeuviueiniiniinineieiniieieieieaennes 3-35
3.8  Life Insurance PoliCies. .. ... ...ccuiiuiiiiiiiiiiiie e 3-36
3.8.1 Losses of Predecessor Corporation and Income From Amalga-
mated COrporation ..........c.eiuviniuiiriineieiieieieieeeeeaeaennes 3-38
3.9  Loss Consolidation ..........ooeuuiiuiiiiiiii e 3-38.5
3.10 Management Companies and Service Partnerships................. 3-42.5
(GAAR Interpreted) (2022 — 1) CONT-1



TABLE OF CONTENTS

3.10.1 MONEHZALION ..etiiieieeit et 3-42.6
311 Misuse and ADUSE ..co.veniiniiieiiie e 3-42.8
3.12 On-Loan to a Canadian Debtor (Withholding Tax Exemption) 3-42.8
313 OPHIOMNS . ottt et 3-42.9
3.14 Part IV Tax on Taxable Dividends Received ........................ 3-43
3.15 Plan of Arrangement..........cc.euuiuiineineiiinieieieeeeieieaennes 3-44
3.16 Reserves for an Amount Not Due Until a Later Year............ 3-44
TN A 0] 110 ) PP 3-45
3.17.1 RRSP, RRIF, Pension Credit and GAAR Issues................... 3-46.3
3.17.2 Safe INCOME.....vuniiniiie e 3-46.4
3.18 Salary Deferral Arrangements ............coceeveerneieeneineinennennnnnns 3-46.6
3.19  Series of Transactions ........c.c.c.uviueeuiiiniiiiiineiiiiieieeineeeennes 3-50
3.20 Shareholder Benefit.............ooooiiiiiiiiiiiii 3-51
321 Stock Dividends ........couvuiieiiniiiiiieie e 3-52
3.22  Substance Over FOrm........coovuviiiiiiiiiiiiieeeeeeeeieeee 3-53
3.23  Superficial LoSS.....uevunieiiiiii et 3-54
3.24  SUIPIUS SEEIPPING..eenininirieeieieie e ee e e e eneaneaneanas 3-56
3.24.1 Tax-Free Conversion of Safe Income To ACB...................... 3-58
3.25  Treaty SROPPING.....ceuieniii ittt 3-58.2
Where the GAAR Found Not To Apply..........c..ccoevvvivvininnnnn. 3-63
3251 “BUMP e 3-63
3.26 Canadian Exploration Expense (“CEE”), Canadian Development
EXpense (“CDE”) ..ouiiiiiiie e 3-66
3.27  Capital GainS.....c..veuuiiiiiiieii e 3-69
3.28 Charitable Foundations.............ccocoiiiiiiiiiiiiiniiiiieieeean 3-71
3.29 Crystallization of Capital Gains.............cevvvvviivineineinenninnnnn. 3-72.4
3.30  Debt FOrgiVeness. .. ..c.uuiuunieuiiiiiiiieeii e 3-80
3.31 Disposition of Property ...........oeeuviiiiiniiiiiiiiiiiiiiiieiineeeenes 3-83
3.32 Estate Planning ..........cooviiiiiniiiiiiiieieie e 3-84
3.33  Indian Act — Section 87 ..........oiiiiiiiiiiiiiiie i 3-87
3.34  INCOTPOTALION. . uuvuitieeineiieeiteiete et e et e et e e e eseeteaneaneanas 3-88
3.35 Large Corporations TaX .......cc.veuvineiniiniieieiieineieieieinennennss 3-89
3.36 Limited Services Partnerships ...........ccoocoviiiiiiiiniiiniinnennn.. 391
3.37  Loss UtiliZation.......c.oveuiiiiiiiiii e 3-92
3.38  Municipal COrporations .............eeeeuneuiieeeneinerrreenernesnennennns 3-104
339 ON-Loan ..ouuieinii e 3-106
3.40 Paid-Up Capital (PUC) Reduction..............ceevevneveneenennnnnn.. 3-108
341 Partnerships......c.oeeeieiiniiiieiie e 3-113
3.42 Preferred Shares ...........coeoviiiiiiiiiiiiii e 3-115
343 PUC Shift cooieiii e 3-118
344 Purification.........couviuiiiiiiii i 3-119
3.45 Reclassification of Units of a Fund .....................ooonll 3-121
3.46 “Safe Haven” Rules...........coooeiiiiiiiiiiiiiiiiiieceen 3-122
347 SAleS/LeaSES . ueninetii e 3-123
3.48 Services Rendered to a Corporation ............cceeeeuneveeneennneennnes 3-125
3.49 Shareholder Benefit............cooooiiiiiiiiiiiiiii 3-126
3.50 Statutory Exclusions from Income .............ccooveiiiiiiinnn... 3-127

CONT-2 (GAAR Interpreted) (2022 — 1)



TABLE OF CONTENTS

351 Stock OPtIONS . ceueniiei e 3-128
3.52  Tax Haven JuriSdiCtions ............cooeeuiiiiiiiiiiiiiiiiieieiiieiieeanes 3-130
3.53  Transfer of ASSEtS......ocuuiiuiiiniiiiiiiiiii e 3-130
3.54  TTUSES coite ittt et et e e e 3-140
3.55 Waiver of Dividends ..........oiiiiiiiiiiiiiiiii 3-148
3.56 Ruling RequUirement............coeuviiuiiniiniiiiieieeneeeeeeaneanes 3-149
Chapter 4 The Fundamental Principles of the GAAR .......................... 4-1
4.1  The Fundamental Principles of the GAAR...............cceeiinin. 4-1
4.2 The Supreme Court’s SUMMATY .......ccvuiveineineiiniineieianennnn. 4-2
4.3 General Principles of Statutory Interpretation....................... 4-2
4.4  Basic Requirements of the GAAR.............ocooiiiiiiiiiininn, 4-3
4.5  Tax Benefit........ooovoiiiiiiiii 4-4
4.6  Avoidance Transaction.............ccoeiuueiuiiineiiniineiiieieiieinaeanns 4-4
4.7  Abusive Transaction .............cooeeuiiiiiiiiieiiiei e ieeeeanes 4-6
4.8  Comments on the Supreme Court Judgments........................ 4-11
Chapter 5 Judicial Interpretation — Case Law .................c......oees 5-1
5.1  Fording Coal Ltd. v. The Queen...........cccoeeeuveiiniiiiiinennn.. 5-301
5.2 Central Supply Co. (1972) Ltd. v. The Queen ....................... 5-302
5.3 RMM Canadian Enterprises Inc. v. The Queen..................... 5-303
5.4 McNichol v. The Queen ...........ocoiiiiiiiiiiiiiiiiiieieeeeeanes 5-308
5.5 Owen Holdings Ltd. v. The Queen..............cocvvveiniininninnnnnn. 5-310
5.6  Husky Oil Ltd. v. The QUeen .........c.oevvivviiiiiniiiiieinenenne. 5-313
5.7  Jabs Construction Ltd. v. The Queen ................coeeoeiiniinian.. 5-314
5.8 Longley v. MINLR ... 5-316
5.9  Nadeau v. The QUEEN ........ovvviniiiiiiiiiiiiiie e 5-317
5.10 OSFC Holdings Ltd. v. The Queen ............ccooeevviininiiiniennn.. 5-320
5.11 Shell Canada Ltd. v. The Queen ............cccoevvivvineineininninnnnnn. 5-326
5.12  Gregory V. The QUEEN........ovuiiniiiiiiiiiiiiie e 5-329
5.13  Michelin Tires (Canada) Ltd. v. M.N.R ..., 5-330
5.14  9000-6560 Québec Inc. v. The Queen...........cocevvvviniinnnnnnn... 5-331
5.15 Fredette v. The QUEEN......c.ovuiiniiiiiiiiiiiiie e 5-332
5.16 Geransky v. The Queen...........ooooviiiiiiiiiiiiiiiiiieeeean 5-334
5.17 Jabin Investments Ltd. v. The Queen.................cccoevvineinnnnn. 5-337
5.18 Silicate Holdings Ltd. v. The Queen .............c.ccoveiiiiiinnnennn.. 5-339
5.19  Ventes d’Auto Giordano Inc. v. The Queen.......................... 5-341
5.20 Canadian Pacific Ltd. v. The Queen...............coeeeviiiinninnnnnn. 5-343
5.21 Donahue Forest Products Inc. v. The Queen ........................ 5-345
5.22 Duncan v. The QUEEN ......c.ovviiiiiiiiiiiiiieeeeeeeee e 5-347
5.23  Fraser Milner Casgrain LLP v. M\N.R.............ooooviiiinnnnn. 5-350
524 Hill v. The QUEEN....c.uiiviiiiiiiiii et 5-351
5.25 TImperial Oil Ltd. v. The Queen..............coooviiiiiiiiiiininaann.. 5-352
5.26  S.T.B. Holdings Ltd. v. The Queen ..............occevveiniininninnnnnn. 5-360
527 Tower v. MUNLR Lo 5-361
5.28 722540 Ontario Inc. v. The Queen............cocovivviiiiininninnnnnn. 5-362
5.29 CIT Financial Ltd. v. The Queen...........c.coovivvieiniiniininnnnnn. 5-364

(GAAR Interpreted) (2022 — 1) CONT-3



5.30
5.31
5.32
5.33
5.34
5.35
5.36
5.37
5.38
5.39

5.40

5.41
5.42
543
5.44
5.45
5.46
5.47
5.48
5.49
5.50
5.51
5.52
5.53
5.54
5.55
5.56
5.57
5.58
5.59
5.60
5.61
5.62
5.63
5.64
5.65
5.66
5.67
5.68
5.69
5.70
5.71
5.72

5.73

CONT-4

TABLE OF CONTENTS

Loyens v. The QUEEN ........c.oouuiiiiiiiiiiieieie e
Canada Trustco Mortgage Co. v. The Queen........................
Howe v. The QUeeN ........coviviiiiiiiiii e
Brouillette v. The Queen.............cooviiiiiiiiiiiiiiiiieceieeeeeaes
Univar Canada Ltd. v. The Queen ..............ccoceevviviineinennnnnn.
XCO Investments Ltd. v. The Queen.................coooeeviiinn...
Evans v. The QUeeN.........ccivniiiiiiiiiiiiiiieee e
Mathew v. The QUEEN ......ccuvvniiiiiiiiiii e eeeeees
Overs V. The QUEEN .......o.oviiiniiiiiii e,
Panneaux Chambord Inc. v. Quebec (Deputy Minister of
REVENUE) ...t
OGT Holdings Ltd. v. Quebec (Deputy Minister of Revenue)
Ko0ssow V. The QUEEN ......ovviiniiiiieiieeiei e
Desmarais v. The Queen............ccooviiiiiiiiiiiiiiiiiieeean,
Lipson (Earl) v. The Queen...........c..ccoeiuiiiiiiiiiiiiiieieineenne,
CECO Operations Ltd. v. The Queen...........c.coevvevvinrenennnne.
Grant (David) v. The Queen ............ccooeeiiiiiniiiiiiiiiniinenn.
MIL (Investments) S.A. v. The Queen ...............coeeeieninnnn..
MacKay v. The QUEen ..........oovviviiiiiiiiiiieiieiceieeeeeeees
McMullen v. The QUEen.........c.oiviiniiiiiiiiiiiiiiieceeeeeeeeas
Copthorne Holdings Ltd. v. The Queen .................cco.ceeennenn.
Landrus v. The QUEen........cccovuiiuiiiiiiiiiiieiieecceieieeeeeees
Lehigh Cement Ltd. v. The Queen ............ccooeeeiiiiniiiiniinn.
Collins & Aikman Products Co. v. The Queen......................
Remai Estate v. The Queen.........cccoovvivviiiiiiniiiieiiiieeeienns
Garron Family Trust (Trustee of) v. The Queen....................
Antle (Paul) v. The QUeen .........coevvviiiiiiiiiiiiieii e
Envision Credit Union v. The Queen..............cccovvvvinvinennnne.
Alberta v. Husky Energy Oil Inc..........ccooccoiiiiiiiiniinn
Canada Safeway Ltd. v. Alberta ..........c.coovviiiiiiiiniiieinnnss
1207192 Ontario Ltd v. The Queen ...........c..ccevvvvvivvineenennnn..
Triad Gestco Ltd. v. The Queen ............ccoeeviiiiiiiiniinniinn..
Global Equity Fund Ltd. v. The Queen ..............occeevvinennnnne.
McClarty Family Trust v. The Queen.............cccceevvinvenennnnne.
MacDonald v. The QUeen..........cccceevviiiiiiiiiiiiiiiiieeeieeenne,
Spruce Credit Union v. The Queen .............ccoeevvviveineinennnnn.
Swirsky v. The QUEEN .......c.ovniviiniiiiiiii e
Gwartz v. The QUeeN ........c.oiviiiiiiiiiiiiiieei e
Pieces Automobiles Lecavalier Inc. v. The Queen ..................
Gervais (Guy) v. The Queen .........coovevviiiiiiiiiieiieneeeneenns
Inter-Leasing Inc. v. Ontario (Minister of Revenue)...............
Kern (Brent) Family Trust v. The Queen ..............ccocevevnenne.
Descarries v. The Queen............cooviiiiiiiiiiiiiiiiieeeean,
Lehigh Cement Ltd. v. The Queen; CBR Alberta Ltd. v. The

5-367
5-370
5-377
5-379
5-381
5-386
5-389
5-393
5-395

5-397

(GAAR Interpreted) (2022 — 1)



5.74
5.75
5.76
5.77
5.78
5.79
5.80
5.81
5.82
5.83
5.84
5.85
5.86
5.87
5.88
5.89
5.90
591
5.92
5.93
5.94
5.95
5.96
5.97
5.98
5.99
5.100
5.101
5.102

Chapter 6
6.1
6.2
6.3
6.4

6.5

6.6

6.7
6.8

TABLE OF CONTENTS

Birchcliff Energy Ltd. v. The Queen..................ccooeiiiiinnen.
Développements Iberville Ltée v. Québec Revenue Agency .....
Univar Holdco Canada ULC v. The Queen..........................
Quinco Financial Inc. v. The Queen...............cccoeviiiiinns,
Oxford Properties Group Inc. v. The Queen.........................
Superior Plus Corp. v. The Queen.............coeviviiiiiiiininninnns.
MP Western Properties Inc. v. The Queen............................
594710 British Columbia Ltd. v. The Queen.........................
1245989 Alberta Ltd. v. The Queen...............cccoevveeiinininnn..
Veracity Capital Corp. v. The Queen..............ccoeeeveeiieniinn..
Pomerleau (Pierre) v. The Queen ...........cccevvvivviniiniininninnnnnn.
Fiducie Financiére Satoma Inc. v. The Queen.......................
Alta Energy Luxembourg S.A.R.L. v. The Queen..................
2763478 Canada Inc. v. The Queen .............coevvnviiinninennnnnn..
3295036 Canada Inc. c. L’Agence du revenu du Quebec.........
Deans Knight Income Corporation v. The Queen..................
Bank of Montreal v. The Queen ............cceevvviiiiiiiininninnnn,
Loblaw Financial Holdings Inc. v. The Queen ......................
Gladwin Realty Corporation v. The Queen ..........................
CHR Investment Corporation v. The Queen.........................
Rogers v. The QUeen ...........coeiuiiiiiiiiiiiiiiiiie e
Univar Holdco Canada ULC v. The Queen..........................
Collins Family Trust v. Canada (Attorney General)...............
Loblaw Financial Holdings Inc. v. The Queen ......................
Alta Energy Luxembourg S.A.R.L. v. The Queen..................
Total Energy Services Inc. v. The Queen.................ceevenennn.
MMV Capital Partners Inc. v. The Queen.............c.c.ccveennne.
Damis Properties Inc. v. The Queen ...............c.ocooeiiiinn.
Grenon v. The Queen

Magren Holdings Ltd. v. The Queen ..........c...ccooeeeviiiiniinnn.

GAAR and Tax Treaties .................c.occoeeiiiieiiiieiiineiien.
The Vienna Convention on the Law of Treaties ....................
OECD Model Treaty and Commentary ............coc.vevenennnnnn..
The TTCTA ..o
The Canadian Approach to Interpretation of the Act,
Canada’s Tax Treaties, and

the Application of the GAAR to Canada’s Tax Treaties.........
(a) Statutory Interpretation of the Act................coeeeiennnn.
(b) Canadian Case Law on Tax Treaties ............c..ccevueunenne.
Arguments For and Against............ccooviiiiiiiiiiiiineinnn,
(a) The GAAR Should Override Canada’s Tax Treaties......
(b) The GAAR Does Not Override Canada’s Tax Treaties ..
Amendments to Subsection 245(4) of the Act and Section 4.1
of the ITCIA ...
MIL (INVEStMENTS)...uvuinititeineieie e et e e ee e e eeaeaaens
CONCIUSION ...ttt

(GAAR Interpreted) (2022 — 1)

6-11
6-11
6-13
6-18
6-18
6-19

6-20

6-22
6-23

CONT-5



Chapter 7
7.1
7.2
7.3
7.4
7.5
7.6
7.7
7.8
7.9
7.10
7.11
7.12
7.13
7.14
7.15
7.16
7.17
7.18
7.19
7.20
7.21
7.22
7.23
7.24
7.25
7.26
7.27
7.28
7.29
7.30
7.31
7.32
7.33
7.34
7.35
7.36
7.37

7.38
7.39
7.40
7.41
7.42
7.43
7.44
7.45

CONT-6

TABLE OF CONTENTS

Cases Pending .................cooiiiiiiiiiiiiiii e, 7-1
OSFC Holdings Ltd. v. The Queen .............ccoevvviveineinennnnn. 7-301
Aragon (Newport) Development Corp. v. The Queen ............ 7-301
MacKay v. The Queen (decided, see ch. 5) ............cooeieinni. 7-302
Collins (Fleurette M.) v. The Queen.............cccoevvviiniinennnnns. 7-302
Siemens Canada Ltd. v. The Queen..................oooveviiiinin.. 7-303
Viam Properties Ltd. v. The Queen ............c..coeeiiiiiiiin.. 7-306
Berman (William) v. The Queen ............coevvvvviiiiiiininnennnnns 7-307
Imperial Specialty Woods Ltd. v. The Queen........................ 7-308
Conoco Canada Resources Ltd. v. The Queen ...................... 7-309
Copthorne Holdings Ltd. v. The Queen (decided, see ch. 5).... 7-310
Firstenergy Capital Corp. v. The Queen..............coeveeiinnnns 7-310
Lipson (Earl) v. The Queen (decided, see ch. 5)..................... 7-310
Crompton Co./C.ILE. v. The Queen.............ccevvviivninninennnnn. 7-310
Aventis Pharma Inc. v. The Queen.....................ooooeiiiinn.n. 7-311
Cullen (Linda) v. The QuUeen .........ccoviviiviiiiiiiiieiiieiieieenss 7-315
S.T.B. Holdings Ltd. v. The Queen .............ccoevvveininnenennnnns 7-315
Parmalat Foods Inc. v. The Queen..............coooviiiiiiiinninn..e. 7-316
Credit Suisse First Boston Canada v. The Queen................... 7-319
Desjardins Financial Security v. The Queen.......................... 7-320
Grant (David) v. The Queen (decided, see ch. 5) ................... 7-320
Walsh (Glen) v. The Queen............coeiuiiiiiiiiiiiiiieiieeea, 7-320
Kitsch (Bruce) v. The Queen ..........cccoevviviiniiniinieiiiinieinenns 7-320
Sun Life Assurance Co. of Canada v. The Queen.................. 7-322
MacLeod (Scott) v. The Queen............oeeveviviiniiiiiiiiineinnns, 7-323
Bottazzoni (Dennis) v. The Queen............ccoevvviiininninnnnnnn. 7-323
Laurin (Harvey) v. The Queen.............ccooveiineiiiiiiniiinnennnn. 7-323
Shalcor Holdings Ltd. v. The Queen................cocceeeiiiniinnn.e. 7-324
CECO Operations Ltd. v. The Queen (decided, see ch. 5)....... 7-325
MIL (Investments) S.A. v. The Queen (decided, see ch. 5) ...... 7-326
Landrus (Gary) v. The Queen (decided, see ch. 5).................. 7-326
Hoover (Warren) v. The Queen ...........cocoeviiiiiiiiniininninnnn, 7-326
Harker (Orin) v. The QUeen............ccoeivviiiiiniiiiiiieineannee. 7-328
McMurray (F. Michael) v. The Queen..........c.coevvvvviniinennnn.. 7-330
Honeywell Ltd. v. The Queen.........ccvevviviiiiniiiieiiiniieennnns 7-331
Smith (Donald George) Spousal Trust Fund v. The Queen ..... 7-334
Donald (Jack) v. The Queen ..........ccceevviviiiiiiiiiiiiiieieeeanns 7-334
Falk Spousal Trust v. The Queen...........cccoevviviiininiinnnnnnnns 7-334
Falk (John) v. The QUeen ...........cccoevviiiiiiiiiiniiiiiineieieeenne, 7-334
Douglas (Michael) v. The Queen...........ccoevviviieiiiniiiineinnnnss 7-335
Stuart (David) v. The Queen ...........covevviiiiiiieiieiiineeeeeenns 7-335
Mackay (Murray) v. The Queen ...........ccoocoviiiiiiiiniiinei. 7-335
Severtson (Daryl) v. The Queen...........cocoevviiiiiiiiniinineinnnss 7-336
Smith (Darlene W.) v. The Queen..........c..coeoviiiiiiniininiinnnn. 7-336
Karl R. Larsen Holdings Ltd. v. The Queen......................... 7-338
S.F. Rendering Ltd. v. The Queen ............coooevvviiininiininnnnn. 7-338
Green (Donna Corinne) v. The Queen.............cccoevvevinennnn.. 7-340

(GAAR Interpreted) (2022 — 1)



TABLE OF CONTENTS

7.46 Willis (Karen Lynn) v. The Queen ............ccoooeiiiiiiiiiiniin.t. 7-340
7.47 Lombard Insurance Co. v. The Queen ..............cocvevvenennnnnn.. 7-341
7.48 Federated Insurance Co. of Canada v. The Queen................. 7-344
7.49 Melanson (Thomas Gordon) v. The Queen........................... 7-344
7.50 Robinson (Dale P.) v. The Queen ............cccooevviviiiininninnnnnn. 7-345
7.51 Marechaux (F. Max E.) v. The Queen .................coeveneinnn... 7-346
7.52  Mulcahy (Timothy J.) v. The Queen.............ccoooiiiiiiinian... 7-347
7.53 Collins & Aikman Products Co. (decided, see ch. 5) .............. 7-348
7.54 Collins & Aikman Canada Inc. (decided, see ch. 5)................ 7-348
7.55 Collins & Aikman Holdings Canada Inc. (decided, see ch. 5) .. 7-348
7.56 Interior Savings Credit Union v. The Queen......................... 7-351
7.57 Nanoose Harbour Holdings Ltd. v. The Queen..................... 7-352
7.58 3029069 Nova Scotia Ltd. (formerly 1373997 Ontario Inc.) v.

The QUEEI.....uiuiiiii e e e anes 7-354
7.59  Garron Family Trust v. The Queen (decided, see ch. 5).......... 7-355
7.60 518669 Ontario Ltd. v. The Queen............c.ooevviviiiininiinnnn... 7-359
7.61 Enbridge Inc. v. The Queen ............coevviviiiiiiiiniiiieieineenn. 7-359
7.62 Lavoie (Robert) v. The QUEen .........ccuuviiiuiiiiiiiiniiiiniiiieennn, 7-363
7.63 Kossow (Kathryn) v. The Queen..............ccoeeiiiiiiiiiiinaann.. 7-366
7.64 Skinner (Sara Doris) v. The Queen..............cocvvvvivininninnnnnn. 7-366
7.65 Balys (Edward A.) v. The Queen ..........cccoevvuieiiiniiiiniiinnennnn. 7-367
7.66 Lehigh Cement Ltd. v. The Queen (decided, see ch. 5) ........... 7-368
7.67 6024530 Canada Inc. (formerly 595864 B.C. Ltd.) v. The

(0 1TSS § P PP 7-369
7.68 Swirsky v. The Queen (decided, see ch. 5) .........ccoooiiiiiiins. 7-372
7.69 Canadian Tire Corp. v. The Queen ...........cccoevveviniininninnnnnn. 7-372
7.70  ECL Investments Ltd. v. The Queen ................cooeiiiniinnian... 7-375

Empire Co. Ltd. v. The Queen .............cooeiviiiiiiiininiineenne, 7-375
7.71 1207192 Ontario Ltd. v. The Queen (decided, see ch. 5) ......... 7-376
7.72  Triad Gestco Ltd. v. The Queen (decided, see ch. 5) .............. 7-376
7.73 2012943 Investments Ltd. v. The Queen.................cecevvnennnnn. 7-377
7.74 DHI Investments Inc. v. The Queen...............coeevvniiinninnnnn. 7-377
7.75 McClarty Family Trust v. The Queen (decided, see ch. 5)....... 7-378
7.76 Renasant Financial Partners Ltd. v. The Queen .................... 7-383
7.77 Doerksen v. The QUEEN .........ovniviiiiiniiiiiiieiieieeeeeeieieans 7-386
7.78  Envision Credit Union v. The Queen (decided, see ch. 5)........ 7-387
7.79 Prospera Credit Union v. The Queen...............cceeeevvivinnnnnn. 7-387
7.80 Cameron (Robert B.), Estate of v. The Queen....................... 7-388
7.81 B.A. Robinson Investments Inc. v. The Queen...................... 7-388
7.82 Donaldson (Robert A.) v. The Queen.............ocoevvvvviveinnnnnn. 7-388
7.83 MacDonald (Dr. Robert G.) v. The Queen (decided, see ch. 5) 7-389
7.84  Vincent (Dianne H.) v. The Queen.............ccoeeevviiiniininnn.. 7-391
7.85 Braun (Harry) v. The Queen ...........coooviviiiiiiiiiiiiiiineeenn, 7-392
7.86  Vitalaire Canada Inc. v. The Queen....................cooeviiiinnn. 7-393

Air Liquide Canada Inc. v. The Queen ..............cccoeeenneienneen. 7-393
7.87 Mastronardi (Robert and Lynda) v. The Queen .................... 7-396
7.88  Gallagher (Doreen) v. The Queen ............ccovvvviiiniininninnnnn.. 7-398

(GAAR Interpreted) (2022 — 1) CONT-7



TABLE OF CONTENTS

7.89 Dynacast Canada Inc. v. The Queen ................coeeeiiiiiinnnn.. 7-398
7.90 Coats Canada Inc. v. The Queen ...........c.coeviiiiiiininninnnnn. 7-399
7.91 Future Electronics v. The Queen...............cooiviviiiiiiiiininn., 7-399
7.92 Rodan Energy Solutions Inc. v. The Queen.......................... 7-402
7.93 Paquette (Pierre) v. The Queen...........oeevvviiviiiineiiiniininnnnn. 7-403
7.94  Jobin (Dyane) v. The Queen ...........coevvivviiiniiiiniiniiniinenannn. 7-404
Jobin (Richard) v. The Queen ............cccoevviiiiiiiiiiniiine, 7-404
7.95 Gendron (Lysanne) v. The Queen (decided, see ch. 5) ............ 7-405
Gervais (Guy) v. The Queen (decided, see ch. 5) ................... 7-405
7.96 Fontaine (Thérése) v. The Queen ...........c.cooviviiviiiiiiniinnn... 7-406
Fontaine (Henri) v. The Queen.............ocoovviviiiiiiiniininninnnns 7-406
7.97 Lequin (Tanya) v. The Queen............ccoevviiiiniiiieiiinininannn. 7-407
7.98 2763478 Canada Inc. v. The Queen (decided, see ch. 5).......... 7-407
7.99 Spruce Credit Union (decided, see ch. 5)........cccvvviinvinennnnn... 7-407
7.100 Vancouver City Savings Credit Union ..............coevenvineennnn... 7-407
7.101 North Shore Credit Union ............c.oevuiiiiiiiiiiniiiiiieiieennes 7-407
7.102 Westminster Savings Credit Union..............coeevveiinninninnnn... 7-407
7.103 GTE Venezuela, S.a.r.l. v. The Queen................coeeeeiiiinnian.. 7-407
7.104 APL Properties Ltd. v. The Queen.............cocoviiiiiiiiniininn.. 7-408
7.105 Kern (Brent) Family Trust v. The Queen (decided, see ch. 5) .. 7-411
7.106 SSI Investments Inc. v. The Queen...............ccooeiiiiiiiniinian.. 7-411
7.107 To (Jason) v. The QUEEN .........ceeuiiniiiiiiiiiiiieiiieeeceean 7-412
7.108 Williams (Cameron) v. The Queen ...........coevivvineiinninnennnnn.. 7-416
Spicer (Brennan) v. The Queen............cccoveeviiiiniiiniiiineennnes 7-416
Noji (Benjamin) v. The Queen ............coooeieiuiiiiiiiiiieiiin. 7-416
Lee (Meghan) v. The QUeen........cc.ovvvivviniiniiiieieieieiieenanns 7-416
7.109 Metrus Properties Ltd. v. The Queen..............ccooeveiiiiniennni. 7-416
7.110 Lefebvre (Marvin) v. The Queen..............ccoeeiiiiiiniinainannn.. 7-417
7.111 Picard (Jean-Max) v. The Queen.........c.ccevvivviniiniininninninnnnnn. 7-418
7.112 Fiducie de commandite Bernard Lefebvre v. The Queen......... 7-420
Fiducie de commandite André Lefebvre v. The Queen ........... 7-420
7.113 Solutions MindReady R&D Inc. v. The Queen ..................... 7-422
7.114 Morin (Robert) v. The Queen............ccevviiviiiiiiiineieiieanns. 7-423
7.115 Pieéces automobiles Lecavalier Inc. v. The Queen (decided,
SEE Ch. 5] it 7-425
7.116 Birchcliff Energy Ltd. v. The Queen (decided, see ch. 5)......... 7-425
7.117 John Buhler Inc. v. The Queen...........coeevvviiviiiiiiiiniininnnnn. 7-433
7.118 Dominion Nickel Investments Ltd. v. The Queen .................. 7-434
7.119 Kyral Investments Inc. v. The Queen (decided, see ch. 5)........ 7-435
Pip Peri Pembro Ventures Ltd. v. The Queen (decided, see ch. 5)
...................................................................................... 7-435
Veracity Capital Corp. v. The Queen (decided, see ch. 5)........ 7-435
7.120 Ostoich (Gary) v. The QUeen ..........covvviviiiiniiiiieieieiieieennn, 7-435
7.121 Manufacturers Life Insurance Co. v. The Queen ................... 7-440
7.122 Wan Family Trust v. The Queen...........ccooeovveiiiiiiiiineennn.. 7-443

7.123 J.M. Hutton Holdings Ltd. v. The Queen (decided, see ch. 5).. 7-445
J.M. Hutton Enterprises Ltd. v. The Queen (decided, see ch. 5) 7-445

CONT-8 (GAAR Interpreted) (2022 — 1)



TABLE OF CONTENTS

J.M. Hutton Engineering Ltd. v. The Queen

(decided, se€€ Ch. 5)...ciuiiiiiiii i 7-445
7.124 944743 Ontario Ltd. v. The Queen ..............ccoooeeviiiiiinninn.. 7-445
7.125 TFM Developments Ltd. v. The Queen ................coocieeninns. 7-445
7.126 4145356 Canada Ltd. v. The Queen............coeevvivivineineinnnnnn. 7-447
7.127 Superior Plus Corp. v. The Queen (decided, see ch. 5)............ 7-449
7.128 MP Western Properties Inc. v. The Queen (decided, see ch. 5). 7-449
7.129 Perry Wild v. The Queen (decided, see ch. 5)..........cceenennn.n. 7-449

1245989 Alberta Ltd. v. The Queen (decided, see ch. 5).......... 7-449
7.130 594710 British Columbia Ltd. v. The Queen (decided, see ch. 5)

...................................................................................... 7-450
7.131 Madison Pacific Properties Inc. v. The Queen....................... 7-450

7.132 Cooper’s Park Real Estate Development Corp. v. The Queen.. 7-474
7.133 Deans Knight Income Corp. v. The Queen (decided, see ch. 5) 7-478

7.134 4508755 Canada Inc. v. The Queen ................cooevviviininnnnnn. 7-483
7.135 Fiducie Financiére Satoma v. The Queen (decided, see ch. 5) .. 7-485
7.136 Boudrias (Jean) v. The Queen v. The Queen......................... 7-485
7.137 Pomerleau (Francis) v. The Queen .............ccoeeevviiiiiinnennnn. 7-486
7.138 Pomerleau (Pierre) v. The Queen (decided, see ch. 5) ............. 7-490
7.139 Rigel Financial Holdings Inc. v. The Queen ......................... 7-491
7.140 Oxford Properties Group Inc. v. The Queen (decided, see ch. 5)
...................................................................................... 7-493
7.141 Berman v. The QUEEN ..........covviviiiiiniiiiiiieiieieeeeeeeeeans 7-494
Postl v. The QUEeN ......ivviiiiiiiii e 7-494
7.142 Grenon (James T.) v. The Queen (decided, see ch. 5)............. 7-497
CIBC Trust Corp. (Trustee of RRSP Trust-James T. Grenon)
...................................................................................... 7-497
7.143 Masterplan Investments Ltd. (as successor to 608923 Ontario
Ltd.) v. The QUEEN ...ovvvviniiiiiieieee e 7-497
7.144 Gillis Management Ltd. v. The Queen ...........cccc.ceviiniinnnies 7-501
7.145 CMGC Canada Acquisition ULC v. The Queen ................... 7-502
7.146 Delehay (Joe) Family Trust v. The Queen ...............cccoevnen..n. 7-505
Delehay (Joe) v. The QUEEN ......cevuniiiiiiiniiiiiiineiinecieeans 7-505
7.147 Loblaw Financial Holdings Inc. v. The Queen (decided, see ch. 5)
...................................................................................... 7-506
7.148 4317653 Canada Inc. v. The Queen ...........ccooveiiviiiiiiiainns. 7-511
7.149 A. Segal Holdings Inc. v. The Queen.............cocvvvvineininnnnn.. 7-515
7.150 Bank of Montreal v. The Queen (decided, see ch. 5).............. 7-517
7.151 Schroeder (Inge) v. The QuUeen ...........ocouuviiiiiiinniiiniinniannns 7-519
7.152 Muzzo (Marc) v. The Queen ...........coeeviviiiiiiiiiiiiieieinennen. 7-522
Muzzo (Eliot) v. The QUeen.........c.vvvviviiniiiiiiieiieieiieieinennes 7-522
Muzzo (Alex) v. The QUeeN ..........vvvniiniiiiiiieiiiiieieeeeene, 7-522
Muzzo (Michael) v. The Queen...........cocoeevviiiiiniiiiiieinnne. 7-522
Patel (H.J.) v. The QuUeen ........cc.oevviviiniiiiiiiiieiieeeeeeeean 7-522
Siu Ping Ho v. The Queen ..........ccooeeeiiiiiniiiiniiiiinee, 7-522
7.153 Royal Bank Holding Inc. v. The Queen...............cc.coevninnennnn. 7-525
7.154 Total Energy Services v. The Queen (decided, see ch. 5)......... 7-539

(GAAR Interpreted) (2022 — 1) CONT-9



TABLE OF CONTENTS

7.155 Brompton Corp. v. The Queen .............ccoeeviiiiiiiiiiiiiiinaan... 7-539
7.156 Cardel Construction Ltd. v. The Queen ...............coooeenevnnn... 7-548
7.157 Ockey (Ryan) v. The Queen
Ockey (Damon) v. The Queen
Canadian Western Trust Company, as Trustee of a Self-Directed
RRSP (ITF Ryan Ockey) (17880A) v. Computershare Trust
Company of Canada as Trustee of GMP Securities LP
Self-Directed RRSP (ITF Damon Ockey) ..........cccvvvveninnnnn. 7-551
7.158 Iberville Developments Ltd. v. The Queen
9390618 Canada Inc. v. The Queen

The Leasing Trust v. The Queen............cccoevvivviiiiininninnnnnn. 7-554
7.159 Jencal Holdings Ltd. v. The Queen ............ccoevvineiiniinnennnn... 7-560
7.160 John Dominelli v. The Queen..........coooveviiiiiiiiiiiiiinienn, 7-566
7.161 AJB Software Design Inc. v. The Queen ................cceenenen... 7-569
7.162 Keurig Canada v. The Queen............ccoevviiiiniiiiiiiiniininannn. 7-571
7.163 Husky Energy Inc. v. The Queen ..............ccoeeiiiiiiiiiniininn.. 7-575
7.164 Taiga Building Products Ltd. v. The Queen.......................... 7-578
7.165 Rogers Enterprises (2015) Inc. v. The Queen (decided, see ch. 5)

...................................................................................... 7-579
7.166 Canadian Imperial Bank of Commerce v. The Queen............. 7-579
7.167 MMV Capital Partners Inc. v. The Queen (decided, see ch. 5). 7-582
7.168 DEML Investments Ltd. v. The Queen.....................oeenenen. 7-582
7.169 Value Village Canada Inc. v. The Queen................cceeuvenenn... 7-584

Chapter TAUK GAAR..........ooiiiiiiiiiiiiei e TA-1

7A.1 GAAR History of Anti-Avoidance............cccoveeviiiineiiineennnns 7A-1
7A.2 Judicial Interpretation ...........oeuviuiiiiineiiiie e 7A-18
7A.3 Recent Developments — The UK GAAR ..............oeiiinnnin. 7A-63
TA.4 BibHOZraphy ....ucieniiiiiiiiee e 7A-80

ATINCX et 7TA-84

Chapter 8§ GAAR Legislation .......................ccooiiiii 8-1

Federal
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 245.....ccccoeiiiennen. 8-3
Excise Tax Act, R.S.C. 1985, c. E-15, 5. 68.2(2)..c.ivviviiniiiiniineinnnne. 8-5
Se L2L L e 8-6
S. 274 e 8-6
Provincial
British Columbia
Income Tax Act, R.S.B.C. 1996, c. 215, 8. 68.1 ...cceoviiiviiiiiiinn.. 8-9
Alberta
Alberta Corporate Tax Act, R.S.A. 2000, c. A-15,
e T2 L e 8-12.1
Se T2 11 e 8-16

CONT-10 (GAAR Interpreted) (2022 — 1)



TABLE OF CONTENTS

Alberta Personal Income Tax Act, R.S.A. 2000, c. A-15,

8. 8.0 et 8-17
S B
Saskatchewan

The Income Tax Act, 2000, SS. 2000, c. I-2.01,s. 139 ..................... 8-18.2
Manitoba

Income Tax Act, R.S.M. 1996, c. 66,

8. 53 e 8-18.2
8. 3 L L 8-18.5

The Tax Administration and Miscellaneous Taxes Act, R.S.M.
1987, c. T2,

8. S 8-19
Ontario

Corporations Tax Act, R.S.0. 1990, c. C.40,

St S e 8-21
e T PP 8-24
e 5 8-30
8. 5.3 8-32
8. S 8-34
Income Tax Act, R.S.0. 1990, c. I-2, 8. 5.2, .cciiiiiiiiiiiiiee, 8-35
Taxation Act, 2007, S.O. 2007, c. 11, s. 110.....ccooviiiiiiiiiii.. 8-36
Québec

Taxation Act, R.S.Q., c. I-3, ss. 1079.8.1 to 1079.16 ...........ceevennen.. 8-36.4
Aggressive Tax Planning Announcement............co.vevveveineineeninnnnnnn. 8-36.32
Mandatory or Preventive Disclosure of Tax Planning ..................... 8-36.35
An Act Respecting the Québec Sales Tax, R.S.Q., ¢. T-0.1,

SS. AT8-A85 e 8-37
Se 0740 oo 8-39

New Brunswick
New Brunswick Income Tax Act, S.N.B. 2000, c. N-6.001,
S, 123 8-40

Nova Scotia
Income Tax Act, R.S.N.S. 1989, ¢. 217, 8. 80A ......cooiviiiiiiiiiinn.. 8-40.1
The Revenue Act, S.N.S. 1995-1996, ¢c. 17,8. 84...cccoviviiiiiiniiainn... 8-40.3

Prince Edward Island
Income Tax Act, R.S.P.EI 1998, c. I-1,8. 83 ...ccoiiiiiiiin, 8-41

Newfoundland & Labrador
Income Tax Act, 2000, S.N. 2000, c. I-1.1,

(GAAR Interpreted) (2022 — 1) CONT-11



TABLE OF CONTENTS

S 88
8. 88 L it

Yukon Territory
Income Tax Act, R.S.Y. 2002, c. 118, 5. 61....cccovvviiiiiiiiiiin.,

Department of Finance — Explanatory Notes and CRA

Information CirCulars...........co.oviiiiiiii e
L1988 TN Lottt et
IC 88-2 Supplement 1 — GAAR ...t
IC 88-2 GAAR — Section 245 of the Income Tax Act ....................
Chapter 9 Bibliography...............ccoooiiiiiiiiiiiii e
TRACX ..o

8-41
8-41

8-43

8-45
8-45
8-59
8-64

9-1

I-1

CONT-12 (GAAR Interpreted) (2022 — 1)





