
 INDEX

 Artistic creativity
 • intellectual property rights and, 25

 Assignment
 • copyright, 209

 Bankruptcy
 • intellectual property rights and, 27

 Breach of confidence, see
 Confidential information

 Broadcasters’ rights
 • generally, 267, 272

 • limits on, 274

 • ownership of rights, 282

 • protected work or thing, 278

 • requirements for protection, 280

 • scope of rights, 272

 • •  communication, 273

 • •  fixation, 273

 • •  reproduction, 273

 • •  retransmission, 273

 • special rules, 283

 • term of protection, 281

 Communication signals, see
 Broadcasters’ rights

 Computer technology, see Integrated
 circuit topographies

 Confidential information
 • bankruptcy, 491

 • breach of confidence, elements of,
 450

 • •  confidential information, 454

 • •  detriment of owner, 465

 • •  no lawful excuse, 466

 • •  relationship of confidence, 451

 • confidentiality agreements, 473

 • •  common exclusions, 478

 • •  confidentiality versus privacy, 480

 • •  damage limitations, 480

 • •  definition of information, 476

 • •  duration of obligations, 478

 • •  form of agreement, 475

 • •  no implied license, 479

 • •  non-disclosure obligation, 477

 • •  parties, 475

 • •  permitted disclosure to others,
 477

 • •  purpose of disclosure, 475

 • •  requirements for formality, 476

 • •  restrictions on use, 477

 • •  return of the information, 479

 • •  scope of duty, 477

 • •  unusual terms, 479

 • generally, 447

 • limits on action, 468

 • obligations of confidence,
 enforcement of, 466

 • •  disgorgement, 468

 • •  springboard doctrine, 466

 • orders, 486

 • •  confidentiality, 487

 • •  hybrid, 489

 • •  protective, 488

 • ownership of the rights, 471

 • privacy, 480
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 Confidential information (cont’d)
 • protected confidences, 471

 • remedies, 472

 • requirements for protection, 471

 • scope of rights, 448

 • trade secret, 483

 • trade secret offense, 489

 • term of protection, 471

 • workplace, 480

 Contracts in restraint of trade

 • enforceable restraints, 683

 • •  duration of restraint, 691

 • •  geography of restriction, 691

 • •  scope of restriction, 690

 • generally, 681

 • non-competition covenants,
 prohibition on, 693

 • restrictive covenants, 692

 • •  employment, 693

 • •  reasonable notice, 692

 Copyright law

 • artificial intelligence, 233

 • compilations, 230

 • Crown copyright, 203

 • •  law reform, 208

 • •  prepared or published, 206

 • •  prerogative rights, 204

 • •  statutory rights, 205

 • databases, 230

 • enforcement, 140

 • •  basic principles, 140

 • •  border measures, 169

 • •  intermediaries, 155

 • •  remedies, 155

 • • •  additional secondary
 infringement, 171

 • • •  copyright criminal law
 provisions, 172

 • • •  copyright prohibitions, 170

 • • •  request for assistance, 170

 • •  statutory damages, 153

 • generally, 31

 • industrial design and, 224, 309

 • intangible right, 33

 • law reform, 241

 • limits on, 88

 • machine generated works, 233

 • notice of copyright, 222

 • overlapping rights, 224

 • ownership of rights, 198

 • •  assignments, 209

 • •  crown copyright, 203

 • •  employees, 199

 • •  generally, 198

 • •  joint authorship, 199

 • •  licenses, 209

 • •  mechanical contrivances, 209

 • •  photographs, 208

 • •  sound recordings, 209

 • •  unconscious copying, 209

 • possession and, 33

 • protected works or things, 172

 • •  artistic works, 180

 • •  communications signals, 184

 • •  dramatic works, 177

 • •  generally, 172

 • •  kinds protected, 41

 • •  literary works, 172

 • •  mechanical contrivances, 183

 • •  musicial works, 178

 • •  sound recordings, 183

 • registration of, 220

 • requirements for protection, 184
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 Copyright law (cont’d)
 • •  author, characteristics of, 186

 • •  generally, 184

 • •  work, character of, 190

 • • •  fixation, 192

 • • •  original, 190

 • scope of rights, 43

 • •  adaptation, 62

 • •  authorization, 82

 • •  cinematographic presentation, 63

 • •  commercial action, 85

 • •  communication, 63

 • •  derivative works, control of, 57

 • •  droit de destination, 58

 • •  exclusive distribution of books,
 87

 • •  exhibition, 77

 • •  generally, 43

 • •  importation, 85

 • •  making available right, 78

 • •  mechanical reproduction, 62

 • •  production, 58

 • •  public performance, 59

 • •  publication, 60

 • •  rental, 78

 • •  reproduction, 45

 • •  tangible objects, distribution of,
 87

 • •  translation, 61

 • technological protection measures,
 210

 • term of protection, 193

 • •  anonymous works, 194

 • •  cinematographic works, 196

 • •  crown copyright, 197

 • •  generally, 193

 • •  mechanical contrivances, 197

 • •  photographs, 196

 • •  reversion of copyright, 197

 • •  sound recordings, 197

 • •  unpublished works, 195

 • topographies and, 229, 293

 • trademarks and, 395

 • useful features of work, 228, 652

 • user’s rights/exemptions, 91

 • •  archives, 132

 • •  back up copies, 127

 • •  caching, 134

 • •  common exemptions, 140

 • •  computer programs, 138

 • •  educational exemptions, 129

 • •  exemptions, statutory, 91

 • •  fair dealing, 92

 • •  fair use, United States, 122

 • •  format shifting, 127

 • •  incidental inclusion, 129

 • •  libraries, 132

 • •  mash up, 128

 • •  museums, 132

 • •  personal copying, 128

 • •  private copying, sound recordings,
 125

 • •  public policy, 138

 • •  redistribution, local signals, 135

 • •  reverse engineering, 138

 • •  temporary copies as part of
 communication process, 134

 • •  time shifting, 128

 • utility models, 652

 Data Protection

 • generally, 991

 • priority of data protection, 1000

 • scope of rights, 995
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 Data Protection (cont’d)
 • •  Food and Drug Regulations,

 prohibitions under, 995

 • •  generally, 1000

 • •  innovative drug, 997

 • •  marketed in Canada, 999

 • •  previously approved, 999

 Dealings with intellectual property
 rights

 • generally, 27

 Derivative works
 • copyright and, 57

 Domain names
 • disputes, 701

 • •  legal remedies, 739

 • • •  instruments of fraud, 741

 • • •  litigation vs. resolution policies,
 739

 • • •  passing off, 741

 • • •  reverse domain name hijacking,
 752

 • • •  trademark infringement, 741

 • • •  United States specialized
 legislation, 745

 • •  resolution policies, 703

 • • •  CIRA top level domain dispute
 resolution policy, 704

 • • •  generic top level domains, 713

 • • •  other country code top level
 domains, 739

 • free speech, 763

 • generally, 695

 • ownership of rights, 759

 • requirements for protection, 755

 • •  registration on .ca top level
 domain, 756

 • •  registration on generic top level
 domain, 758

 • •  registration on other country code
 top level domain, 759

 • scope of rights, 699

 • •  controlling use, 700

 • •  exclusive use, 700

 • term of protection, 759

 • transfer of rights, 761

 • •  .ca top level domain, 762

 • •  generic top level domain, 762

 • •  other country code top level
 domain, 762

 • use of trademark, 762

 Economic torts, see Intentional
 economic torts

 Form of right
 • characterization of innovation, 26

 • dealings with intellectual property
 rights, 27

 • interaction between, 26

 Industrial design
 • copyright and, 224, 309

 • enforcement, 305

 • generally, 295

 • Hague Agreement, 314

 • limits on rights, 298

 • marking, 308

 • ownership of rights, 304

 • Paris Convention, 314

 • protected product, 299

 • requirements for protections, 300

 • •  aesthetic appeal, 303

 • •  eligible applicant, 304

 • •  novelty, 300

 • •  originality, 300

 • •  registrable designs, 300

 • scope of rights, 296

 • •  exploitation, 297
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 Industrial design (cont’d)
 • •  manufacturing, 297

 • term of protection, 304

 • trademarks and, 396

 Intangible manifestation
 • generally, 3

 Integrated circuit topographies
 • copyright and, 229, 293

 • generally, 287

 • limits on rights, 290

 • ownership of rights, 292

 • protected product, 291

 • remedies, 292

 • requirements for protection, 291

 • scope of rights, 288

 • •  exploitation, 289

 • •  manufacturing, 288

 • •  reproduction, 288

 • term of protection, 292

 Intentional economic torts
 • generally, 655

 • limits on rights, 661

 • scope of rights, 655

 • •  inducing breach of contract, 655

 • • •  damage, 658

 • • •  defendant induced breach, 657

 • • •  existence of contract, 656

 • • •  intent, 656

 • • •  knowledge of contract, 656

 • • •  lack of justification, 658

 • •  unlawful interference with
 economic interests, 658

 • special rules, 661

 International treaties
 • Berne Convention, 670

 • domestic law, 663

 • GATT Trade Related Aspects of
 International Property Rights
 (TRIPS), 667

 • generally, 663

 • Hague Agreement, 678

 • Madrid Protocol, 677

 • Nice Agreement, 679

 • Paris Convention, 672

 • Patent Co-operation Treaty (PCT),
 674

 • •  international phase, 674

 • •  national phase, 675

 • •  preliminary examination report,
 675

 • •  summary, 676

 • Patent Law Treaty, 678

 • Singapore Treaty on the Law of
 Trademarks, 678

 • treaty terms, 663

 • Universal Copyright Convention,
 668

 • WIPO Copyright Treaty, 679

 • WIPO Performances and
 Phonograms Treaty, 680

 Justification for Intellectual
 Property Rights

 • creator’s persona, 15

 • generally, 6

 • John Locke, 11

 • property rights, 11

 • public policy, 16

 • utilitarianism-economic, 7

 License
 • confidential information, 479

 • copyright, 209

 • remedies, who can sue, 896, 897,
 898

 • trademarks, 327, 331, 397
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 Monopolies
 • balance of rights, 19

 • under intellectual property generally,
 5

 Moral rights
 • display right, 260

 • enforcement, 256

 • generally, 247

 • overlapping rights, 260

 • ownership of rights, 259

 • privacy legislation and, 264

 • protected works or things, 258

 • requirements for protection, 258

 • scope of rights, 249

 • •  association, 255

 • •  generally, 249

 • •  integrity, 251

 • •  paternity, 249

 • term of protection, 259

 • United States, 261

 • waiver of, 261

 Neighbouring rights, see
 Broadcasters’ rights; Performers’
 rights; Sound recordings

 Patents
 • business methods, patentability of,

 607

 • Certificate of Supplementary
 Protection System, 621

 • •  conditions of obtaining a CSP,
 623

 • •  enforcement of a CSP, 627

 • •  generally, 621

 • •  rights under a CSP, 626

 • •  term of CSP protection, 626

 • •  transfer of a CSP, 627

 • co-existence with other rights, 611

 • experimental uses, 616

 • generally, 495

 • infringement, 541

 • international filings, 620

 • international infringement, 612

 • interpretation of claims, 505

 • jurisdiction, federal court, 628

 • limits on rights, 552

 • •  ambiguity, 558

 • •  double patenting, 565

 • •  fraud, 563

 • •  Gillette defence, 566

 • •  good faith in patent prosecution,
 563

 • •  insufficiency, 559

 • •  lack of support, 553

 • •  overbreadth, 553

 • •  technical failings, 567

 • notice, 611

 • ownership of rights, 599

 • •  contract to contrary, 604

 • •  correcting title, 606

 • •  fiduciaries, 603

 • •  hired to invent, 602

 • •  public servant inventions, 604

 • •  shop right, 604

 • patent agent privilege, 630

 • Patented Medicines (Notice of
 Compliance) Regulation, 631

 • •  2017 amendments vs earlier
 regulations, 632

 • •  automatic stay, listed patents, 638

 • •  bioequivalence, 635

 • •  damages, section 8 Patent Act,
 640

 • •  first person, 633

 • • •  legal action by, listed patents,
 636
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 Patents (cont’d)
 • • •  legal action by, unlisted

 patents, 639

 • •  generally, 631

 • •  notice of allegation, 636

 • •  patent list, 633

 • •  second person, 635

 • • •  options of, 635

 • Patented Medicines Prices Review
 Board, 640

 • •  excessive prices, 643

 • •  generally, 640

 • •  guidelines, 646

 • •  power to require information, 643

 • •  remedies, 643

 • •  test of whether prices are
 excessive, 644

 • prior sales, 618

 • prior use, 618

 • protected inventions, 569

 • remedies, 607

 • requirements for protection, 576

 • •  inventive merit, 590

 • •  obviousness, 590

 • •  novelty, 581

 • •  subject-matter, 577

 • •  utility, 579

 • scope of rights, 499

 • •  manufacture, 504

 • •  sell, 504

 • •  use, 502

 • standard essential patents, 648

 • term of protection, 550

 Performers’ rights
 • generally, 267, 268

 • limits on, 271

 • ownership of rights, 282

 • protected work or thing, 278

 • requirements for protection, 279

 • scope of rights, 268

 • •  communication, 270

 • •  fixation, 269

 • •  performance, 271

 • •  rental, 271

 • •  reproduction, 270

 • special rules, 283

 • term of protection, 280

 Personality rights
 • generally, 429

 • limits on action, 439

 • ownership of rights, 440

 • protected aspects, 439

 • remedies, 440

 • requirements for protection, 440

 • scope of rights, 429

 • •  extended passing off action, 430

 • •  misappropriation of personality
 action, 432

 • •  privacy legislation, 436

 • •  Trademarks Act, 436

 • special rules, 440

 • term of protection, 440

 Plant breeders’ rights
 • generally, 441

 • limits on rights, 443

 • ownership of rights, 445

 • protected plants, 444

 • requirements for protection, 444

 • scope of rights, 442

 • •  denomination, 443

 • •  ornamental varieties, 442

 • •  propagation, 442

 • •  sales, 442
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 Plant breeders’ rights (cont’d)
 • term of protection, 445

 Privacy
 • artificial intelligence, 888

 • breach notification, 891

 • business transactions, 830

 • civil claims for violation of rights,
 833

 • cloud computing, 810

 • common law privacy rights, 792

 • •  false light publicity, 797

 • •  intrusion on seclusion, 792

 • •  publication of private facts, 795

 • confidentiality and, 888

 • constitutional limits, 807

 • discovery in litigation, 837

 • employee access, employee
 workplace computers, 835

 • employee personal information, 827

 • false light publicity, common law
 tort, 797

 • generally, 765

 • intrusion on seclusion, common law
 tort, 792

 • ISP required disclosure of
 anonymous parties, 840

 • law reform, 856

 • •  Artificial Intelligence and Data
 Act, 884

 • •  Consumer Privacy Protection Act,
 860

 • •  Digital Charter Implementation
 Act, 2022, 859

 • •  Personal Information and Data
 Protection Tribunal Act, 884

 • •  Quebec private-sector privacy law
 reform, 885

 • limits on rights in personal
 information, 799

 • moral rights and, 264

 • online behavioral advertising, 816

 • personality rights and, 436

 • private sector privacy regime
 principles, 804

 • privilege, 854

 • publication of private facts, common
 law tort, 795

 • reasonable expectation, 842

 • scope of rights, 777

 • •  access, 785

 • •  Canadian common law privacy
 torts, 792

 • •  complaints, 787

 • •  consent, 780

 • •  correction, 786

 • •  court challenges, 789

 • •  torts, 791

 • •  United States common law
 privacy framework, 791

 • social media, 819

 Real property
 • intellectual vs., 4

 Remedies
 • accounting for profits, 938, 960

 • confidential information, 472

 • copyright, 140, 155, 169, 941

 • costs, 971

 • •  federal court, 973

 • •  generally, 971

 • •  lump sum award, 981

 • •  other considerations, 985

 • •  solicitor-client costs, 986

 • •  special costs, 984

 • •  tariffs, 978

 • damages, 938–960

 • •  accounting for profits, 938
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 Remedies (cont’d)
 • •  aggravated, 959

 • •  at large, 952

 • •  exemplary, 953

 • •  general damages, 939

 • • •  copyright, 941

 • • •  patents, 942

 • • •  trademarks, 940

 • •  punitive, 953

 • •  springboard, 951

 • •  statutory, 947

 • declarations, 971

 • domain names, 739, 752

 • enforcement action, right to bring,
 896

 • equitable gain, 933

 • •  disgorgement, 935

 • •  restitution, 934

 • •  waiver of tort, 937

 • generally, 895

 • injunctive relief, 904

 • •  anti-suit, 926

 • •  Anton Pillar, 919

 • •  blackmail, 925

 • •  control of social media accounts,
 925

 • •  de-indexing order, 924

 • •  mandamus, 923

 • •  Mareva, 916

 • •  privacy, 925

 • •  proprietary, 915

 • •  quia timet, 923

 • •  site-blocking order, 924

 • integrated circuit topographies, 292

 • interest, 987

 • jurisdiction, 898

 • •  court of superior jurisdiction, 898

 • •  Federal Court, 899

 • •  tactical considerations, 903

 • patents, 607, 942

 • •  patented medicines prices review
 board, 643

 • personality rights, 440

 • plant breeders’ rights, 446

 • security for judgment or costs, 988

 • standard of proof, 895

 • trademarks, 389, 940

 • unregistered trademarks, 427

 Sound recordings

 • generally, 267, 276

 • limits on, 278

 • ownership of rights, 283

 • private copying, 284

 • protected work or thing, 278

 • requirements for protection, 280

 • scope of rights, 276

 • •  compensation for public
 performance, 277

 • •  publication, 277

 • •  rental, 277

 • •  reproduction, 277

 • special rules, 283

 • term of protection, 281

 Tangible manifestation

 • generally, 3

 Trademarks,  see also Unregistered
 trademarks

 • Combatting Counterfeit Products
 Act, 360

 • copyright and, 395

 • doctrine of functionality and, 399

 • enforcement, 358

 • •  generally, 358
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 Trademarks,  see also Unregistered
 trademarks (cont’d)
 • •  limits on trademark enforcement,

 364

 • • •  bad faith, 366

 • • •  comparative advertising, 365

 • • •  fraud, 366

 • • •  freedom of speech, 365

 • • •  improper purpose, use for, 368

 • • •  misstatements of fact, 366

 • • •  willful misrepresentation, 366

 • •  trademark challenges, 363

 • •  Trademarks Act, 359

 • • •  section 19, 359

 • • •  section 20, 359

 • • •  section 22, 360

 • famous marks, 398

 • generally, 317

 • grey market goods, 397

 • industrial design and, 396

 • internet use, 389

 • limits on enforcement, 364

 • notice of, 396

 • •  licensed trademarks, 397

 • •  own trademarks, 396

 • •  unlicensed use, 397

 • official marks, 400

 • online use, 394

 • ownership of rights, 387

 • •  application, filing of, 388

 • •  first use, 387

 • •  making known, 388

 • parallel imports, 397

 • product features and, 399

 • protected marks, 364

 • public authorities, 400

 • remedies, 389

 • requirements for registration, 370

 • •  external review, 380

 • •  internal review, 374

 • • •  confusion with registered
 trademark, 378

 • • •  descriptive or deceptively
 misdescriptive, 375

 • • •  names of goods or services,
 378

 • • •  names or surnames, 374

 • • •  prohibited mark, 378

 • scope of rights, 319

 • •  authorization, rights, 351

 • •  confusion, 335

 • •  depreciation of goodwill, 344

 • •  exclusive use, 334

 • •  prohibitions, section 7
 Trademarks Act, 353

 • •  use, 319

 • • •  generally, 319

 • • •  goods, in relation to, 320

 • • •  licensed, 331

 • • •  non-use cancellation action,
 324

 • • •  registered trademarks, 332

 • • •  section 45 Trademarks Act,
 action, 324

 • • •  services, in relation to, 322

 • • •  trademark law, application of,
 330

 • term of protection, 387

 • trademark agent privilege, 404

 Unregistered trademarks
 • generally, 407

 • limits on rights, 425

 • ownership of rights, 426

 • protected marks, 426

 • remedies, 427
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 Unregistered trademarks (cont’d)
 • requirements for protection, 426

 • scope of rights, 408

 • •  common law passing off action,
 408

 • • •  damage, 417

 • • •  goodwill, 410

 • • •  misrepresentation, 414

 • •  extended passing off action, 419

 • •  instruments of fraud, 424

 • •  statutory action, 421

 • special rules, 427

 • term of protection, 426

 Utilitarian creativity
 • intellectual property rights and, 25

 Utility models
 • copyright law and, 652

 • generally, 651
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