Index

ABSENTEEISM AND LATENESS
Just cause for dismissal, 5:22

ACCORD AND SATISFACTION
See Contract

ACTION

Breach of contract, 9:8

Cause of action estoppel, 11:14

Civil, where collective agreement
exists, 13:50

Contract and tort, 9:19

Employer Claims Against
Employee, 9:48.50

Franchise agreement, termination
of, 9:15

Limitation period, 14:11

Negligence, 9:20

Negligent misrepresentation, 9:24

On the case, 9:49

Vs. statutory remedy, 11:4

Wrongful dismissal, see Wrongful
dismissal

ADJUDICATOR UNDER
CANADA LABOUR CODE
Conditions for appointment, 10:1
Decision, 10:40
judicial review for jurisdictional
error, 10:75
Mode of discipline, changing, 10:40
Powers, 10:21, 10:67
compensation, 10:68
costs, 10:73
interest, 10:74
non-compliance with, 10:40
suspension, 10:40

ADULTERY
Not per se just cause for dismissal,
5:21, 5:84

AGENCY RELATIONSHIP
Notice of termination, 2:2

AGENT
Action for commissions, 2:18
Employee and, distinguished, 2:2
English jurisprudence, 2:1
Notice to, where required, 2:1

AGGRAVATED DAMAGES
Generally, 7:3

AGREEMENT, COLLECTIVE
See Collective agreement

ALTERNATIVE POSITION
And duty to mitigate damages,
4:34, 8:4
Obligation to move, 8:3
Offer of, after constructive dis-
missal, 8:4

AMALGAMATION

Status of employment contracts on,
14:2, 14:3

APPRENTICE
Loss of future prospects, 1:1, 7:24

ARMED FORCES
Sexual harassment, 9:31

ASSAULT OF CO-WORKER
Outside working hours, 5:84

ASSESSMENT OF DAMAGES
Generally, 6:41

ASSESSMENT OF NOTICE
See Notice of termination

ATTITUDINAL PROBLEMS
Generally, 5:89
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BAD FAITH DISCHARGE
Generally, 9:36

“BALL PARK” NOTICE
Generally, 6:30

BANKRUPTCY
Generally, 9:43

BANKRUPTCY OF BUSINESS

Termination of employment upon,
14:1, 14:2

BARGAINING UNIT
Contractual right to return to, 6:64

BENEFITS
Fringe, see Fringe benefits
Unemployment insurance, 11:15

BONA FIDE OCCUPATIONAL
REQUIREMENT
Generally, 5:44

BONUS
Breach of contract, 6:45
Breach of fiduciary duty, 6:45
Failure to pay, or to pay a proper,
4:15, 4:21
Impact of dismissal on, 6:47
Loss of, damages, 6:45
due to terms of operational man-
ual, 6:45
time period, 6:45
wage structure, as part of, 6:45

BREACH OF CONTRACT

Action for inducing

against representative of

company, 9:9

against third party, 9:10
Adequacy of investigation, 4:1.50
Anticipatory, 4:1
Bonus, 6:45, 6:47
Collateral to employment contract,

9:11

Damages, 6:25, 7:1, 9:8
Exemption clauses, 9:26
Fundamental, 9:8

BREACH OF CONTRACT
—Cont’d

Good faith, Duty of, 13:14, 13:21,
13:25

Malicious prosecution, 9:33

Mental distress, 7:3, 7:17

Nature of, 4:23

Onus on employee to prove, 4:15

Punitive damages, 7:1, 7:17

Repudiation by employer, 4:15

Restrictive convenant, effect on,
9:14

Separate action for, 9:11

BREAK IN SERVICE
Notice of termination, 6:24

BROADCASTER
Damage to reputation, case law, 7:2

BUSINESS CORPORATIONS ACT
(ONT.)
Generally, 14:9

BUSINESS INCOME
Income tax considerations re pay-
ment in respect of loss of, 12:8

BUSINESS VENTURE

Profit from new, and mitigation of
damages, 8:11

CANADA CUSTOMS AND
REVENUE AGENCY (CCRA)

See Canada Revenue Agency
(CRA)

CANADA LABOUR CODE
Generally, 10:1 to 10:77
Concurrent civil action and com-

plaint under, 10:76
Conditions for filing complaint
under, 10:9
limitation period, 10:14
Constructive dismissal, 10:4
Culpable and non-culpable job per-
formance, 10:46

Dismissal for failure to prosecute,
10:36

Index-2



CANADA LABOUR CODE
—Cont’d
Federal work, undertaking or busi-
ness, 10:6
Hearing under, 10:1
adverse inference, 10:37
closed vs. open hearing, 10:24
costs, 10:73
culminating incident, importance
of, 10:66
failure to prosecute, 10:36
forum conveniens, 10:26
functus officio, 10:27, 10:40
hearsay evidence, 10:28
issue estoppel, 10:29
leches, 10:31
motion for non-suit, 10:32
onus of proof, 10:22
prior employee misconduct,
10:60
production of documents, 10:23
progressive discipline, 10:41
recusal for bias, 10:33
splitting the case, 10:34
stare decisis, 10:35
unreasonable delay, 10:31
use of comparative standard
upheld, 10:65
where unjust dismissal, 10:67
Interest, 10:74
Issue estoppel, 10:29
Judicial review, 10:75
Jurisdiction, 10:77
Lay-off due to lack of work or dis-
continuance of a function,
10:16
Managers not covered by, 10:7
Natural justice, 10:38
Probationary employee, 10:3
Record of discipline, 10:66
Remedies under, 10:67
Canadian Charter of Rights and
Freedoms and, 10:77

common law actions, interplay
between, 10:76

INDEX

CANADA LABOUR CODE
—Cont’d
Remedies under, 10:67—Cont’d

when redress provided elsewhere,
10:20

Reorganization/discontinuance of
function, 10:16

Superintendent, 10:8

Unjust dismissal, see Unjust dis-
missal

Voluntary resignation, 10:5

Where no rehabilitation possible,
10:47

CANADA REVENUE AGENCY
(CRA)
Generally, 12:1

CANADIAN CHARTER OF
RIGHTS AND FREEDOMS

Canada Labour Code remedies and,
10:77

CAPITAL ASSET, VALUE OF
Mitigation of damages, 8:9

CARE, DUTY OF
Generally, 9:24

CAREER CHANGE, AND DUTY
TO MITIGATE DAMAGES

Generally, 8:5

CARELESSNESS
Generally, 5:71

CAUSE
See Just cause

CAUSE OF ACTION ESTOPPEL
Generally, 10:76, 11:14

CIVIL CLAIM, AND/OR
STATUTORY REMEDY

Generally, 11:4

CLASS ACTIONS
Generally, 9:47
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COLLECTIVE AGREEMENT
Arbitrations similar to unjust dis-
missal hearings, 10:2
As comparative standard, 10:65
Civil actions and, 13:50

Employee not part of: Canada
Labour Code, 10:12

Royal prerogative vs., 3:2

COMMISSIONS
Action for, 2:17
Damages, 6:59

COMMON EMPLOYER
Generally, 14:4

COMMON LAW

Action for wrongful dismissal
founded in, 1:1

And impact of statue—maternity
and parental leave, 11:7

Benefits at—and unemployment
insurance, 11:15

Constructive dismissal at—Canada
Labour Code, 10:4

Crown right to dismiss at, 3:1, 3:5,
3:6

Interplay between Canada Labour
Code and actions at, 10:76

Just cause under statutory remedy
and at, relationship, 11:3

Reinstatement at, 9:50

Status of employee, 2:1

COMPETITIVE POSITION
Damages for loss of, 7:25

CONDONATION
By employee
acceptance of new position, 4:21
By employer, 5:66
absenteeism, 5:22
dishonesty, 5:37
Cumulative impact of poor perfor-
mance vs., 5:70

CONFIDENCE, BREACH OF
Generally, 5:73

CONFLICT OF INTEREST
Employer vs. employee, 5:73
Management’s duty to avoid, 5:73,

9:6
Potential, 5:75

CONFLICT OF LAWS
Generally, 14:6

CONSPIRACY AND
PROTECTION OF
PROPERTY ACT (1875)

Generally, 1:1

CONSTRUCTIVE DISMISSAL

Generally, 4:14, 4:15

Breach of contract and, 4:15

Canada Labour Code and, 10:4

Changes in status and remuneration,
4:21, 4:23

Condonation of employer’s
conduct, 4:26, 4:34

Demotion as, 4:23

Duty to mitigate damages, 8:1, 8:4

Economic circumstances and, 4:23

Imposition of probationary period
without employee’s consent,
5:93

Onus of proof on employee, 4:15

Reallocation of employee’s duties,
4:26

Rejected, 4:30

Remuneration held constant, 4:23

Shift changes, 4:31

Task outside job description, 4:23

Unilateral change, 4:15

Upheld, 4:31

CONTRACT

Accord and satisfaction, 13:45,
13:49
officious bystander rule, 13:45
Bargaining power, inequity of,
13:40

Best efforts/employer’s good faith,
13:20

Breach of, see Breach of contract
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CONTRACT—Cont’d
Change in underlying circum-
stances, 13:12
Civility, 13:20
Collateral, 13:26
Collective agreement, 13:50
“Contracting out,” 13:6, 13:36
Damages for breach of, see Dam-
ages
Employment standards, non-
compliance with, 13:13.50
Enforceability, 13:4, 13:13.50
Exemption clauses, 9:26
Fixed term, 13:28
Franchise agreement, 9:15
Frustration, 5:103
Implied terms, 13:17
faithful service, 13:18
fiduciary duty, 13:19
good faith, 13:17, 13:21, 13:25
miscellaneous, 13:21
Indemnity clause, 9:17
Mitigation, 13:41
Of service, distinguished from
contract for services, 2:22
Oral and written terms, 13:16
Oral contract unenforceable, 13:4
Parole evidence rule, 13:16
Penalty clause, 13:42
Repudiation by employer, 4:15,
4:23,7:1,13:28
Restrictive covenant, 9:14
Severability, 13:13.50

Severance pay clause, 13:13.50,
13:34

Specific performance, 13:43
Statute of Frauds, 11:19, 13:50
Termination, see Termination

Termination pay provision,
13:13.50

Term of, 13:27, 13:28
defined or fixed-term, 13:28
indefinite, 13:27

Tort and, action, 9:19

INDEX

CONTRACT—Cont’d

Unenforceability, 13:4
oral agreement, 13:4

Unilateral changes in conditions,

4:15, 4:23
Vs. statutory right to fire municipal
officers, 3:14

Written
accord and satisfaction, 13:49
duty to mitigate damages, 13:41
inequality of bargaining power,

13:40, 13:42

new income, impact of, 13:44
notice of termination, 13:34
penalty clause, 13:6, 13:42
penalty presumed, 13:6, 13:42
provision re notice in, 13:34
release, effect of, 13:49
specific performance, 13:43
Statute of Frauds, 11:19, 13:50
undue influence in, 13:34, 13:42

CONTRACTOR, INDEPENDENT
Employee and, distinguished, 2:3

CORPORATE
REORGANIZATION

Constructive dismissal and, 4:23

CORPORATE STRUCTURE,
REALIGNMENT OF
Job functions and, 4:23

CORPORATION
Amalgamation, 14:3
Conglomerate, and employees, 14:3
Corporate veil and dismissal action,
14:5
Crown—status of Crown servants,
3:1,3:12
Director’s liability, 14:9
Employee establishing
after termination, 8:6, 8:9, 9:5
while still an employee, 5:74
Parent company’s liability, 14:3,
14:5
Partner, death of, 14:2
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CORPORATION—Cont’d
Principal/agent relationship, 14:5
Sale/reorganization of

employment contracts, 14:1
Subsidiary/parent relationship, 14:5
Termination of business, 14:2

COSTS
Generally, 7:27
Canada Labour Code hearing, 10:73
Wrongful dismissal action, 7:27

CRIMINAL CHARGES
See under Employee

CRIMINAL CONVICTION
See also under Employee, Crown
servants
Generally, 3:1
Crown corporations and, status of,
3:12
Crown’s inherent power to dismiss,
3:4
statutory modifications
British Columbia, territories,
3:11
federal, 3:7
Maritimes, 3:9
Ontario, 3:8
Prairies, 3:10
Dismissal of, at pleasure, vs. collec-
tive agreement, 3:12
Managerial, 3:14
Military personnel, 3:16
Municipal officer holders, 3:14
employees, vs., 3:14
fair hearing, 5:101
Office held ““during pleasure,” 3:13
Physicians at hospitals, 3:22
Police officers, 3:15
fair hearing, 5:100
Probationary, 3:5, 3:9
Professors and school administra-
tors, 3:17
Statutory power to dismiss, 3:4

CROWN SERVANTS
Generally, 3:1
Employees, 3:2
Office holders, 3:3

CULMINATING INCIDENT
Generally, 10:66
See also Progressive discipline

CUSTOM OF INDUSTRY
Notice of termination, re, 6:2

DAMAGES

Generally, 6:1

Accrued fringe benefits, 6:51

Adjustment for increase in salary,
6:43

Aggravated, distinguished from
punitive, 7:3, 7:17

Anticipatory breach of contract,
4:1, 4:15

Apprentice’s prospects, loss of,

Assessment of notice, 6:3, 6:41

“Ball park” notice, 6:30

Based on salary at date of termina-
tion, 6:41

Basis of assessment, 6:41

Beyond salary, 6:42

Bonus, loss of, 6:45, 6:47

Breach of contract, see Breach of
contract

Break in service, 6:24

Canada Economic Recovery
Benefits (CERB) received,
6:61.50

Club memberships not allowed,
6:51

Commissions, 6:59

Company car, 6:51

Competitive position, loss of, 7:25

Contractual right to return to
bargaining unit, 6:64

Costs vs. aggravated/punitive dam-
ages, 7:27

Custom of industry, 6:2
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DAMAGES—Cont’d
Deductible expense to employer,
12:30
Dependants’ claim for, 6:62, 9:44
Director’s fees, loss of, 6:58
Director’s personal liability, 14:9
Distributorship, termination of, 2:2
Double recovery
Ontario, vacation pay, 6:53
rule against, 9:10
under Canada Labour Code,
10:76
Duty to mitigate, 8:1
career change/upgrading, 8:5
extenuating circumstances, 8:1
income equivalency and extent of
deductions, 8:13
offer of re-employment excluded,
8:4, 8:8.50
offer to re-employ, impact of,
8:8.50
unemployment insurance
benefits, 11:15
vs. duty to accept working notice,
8:1
Early common law, 6:41
Economic downturn, 6:27
Effect of additional income on, 8:12
Employees
casual, 6:36
seasonal, 6:36
temporary, 6:35
Employment, loss of—spouse and
family, 6:62
Exemplary—income tax
considerations, 12:9
Factors affecting quantum of, 6:10
Fringe benefits, loss of, 6:51
Gratuitous payments affecting, 8:14
Impact of statute on assessment
of—employment standards
legislation, 11:1
Income tax considerations, 12:2
Inducement, 6:18
Industry recession, 6:27

INDEX

DAMAGES—Cont’d
Insurance payments, receipt of,
6:60
Insurance plans replaced, 6:51
Intentional infliction of nervous
shock, 7:17, 9:30
Interest on, 7:26
Leave of absense, 6:34
Leisure time, valued in, 6:53
Liquidated, pre-estimate of, vs.
penalty clause, 13:42
Long-term disability benefits
received from employer, 6:61
Loss of competitive position, 7:25
Loss of publicity, 7:2
Loss of reputation, 7:2, 7:3
Lump-sum payment, averaging,
12:11
Malice, 6:25
Measure of, 6:41
Mental distress, 7:3
Mental suffering, 7:2, 7:3
Mitigation of, 8:1, 8:2, 13:41
acceptance of new position, 8:4
vs. condonation by employee,
4:21
acceptance of offer of re-employ-
ment, 8:8.50
accounting of profit, 8:12
capital asset, value of, 8:9
career change, 8:5
commencing own business
enterprise, 8:6
duty of, see “duty to mitigate™
above
evidence of, 8:2
failure to, 8:7, 8:8, 8:8.10
gratuitous payments, 8:14
onus on employer to prove,
8:1, 8:9
income equivalency and extent of
deductions, 8:13
interest expense incurred in
pursuit of, 8:10
new business, 8:6
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DAMAGES—Cont’d

Mitigation of, 8:1, 8:2, 13:41
—Cont’d
obligation to move, 8:3

offer to re-employ, impact of,
8:8.50

profit from new business venture,
8:11
trial prior to expiry of notice
period, 8:15
when trial court functus officio,
8:16
written contract, 13:41
Moderated, 5:94
Moving costs, 6:50
Notice assessment, 6:3
Notice period, over and above, 1:1
Ontario Family Law Act, 9:44
Option to buy shares, loss of, 6:54,
6:55
Overtime, 6:44
Pension benefits, 6:49
Pension income and, 6:28
Prepaid, or penalty, 6:63
Professional association fees, 6:51
Punitive—breach of contract, 7:1,
7:17
Quantum, factors affecting, 6:10
Reduction of, by subsequent earn-
ings, 8:11
Reducton of, by disability pay-
ments, 5:44
Relocation, 6:29
Reputation, loss of, 7:2
Residence, loss of, 6:56
Sale of shares, loss on, 6:55
Sales agency, termination of, 2:2
Shareholder-employee’s action,
2:19
Share purchase options, 6:54

Short-term disability benefits
received from employer, 6:61

Special, 6:10
Spouse and family, 6:62

DAMAGES—Cont’d

Stock agreements between
shareholders, 6:55

Store discount, 6:51
Subsidized mortgage, 6:57
Success in position, effect of, 6:26
Theatrical cases, 7:2
Theory of notice assessment, 6:3
Traveling expenses, 6:50
Unemployment

benefits and, 11:15

impact of, 6:40
Upper limit, rough, 6:9
Vacation pay, accrued, 6:53
Vindictive, see “punitive” above
Workers’ compensation, 6:60

DEATH

Doctrine of frustration, 5:103
Of partner, 14:2

DECLARATORY RELIEF

Generally, 9:51

DEFAMATION

Generally, 9:29

DEMOTION

Change in job duties, 4:26

Change in job title, 4:24

Change in reporting function, 4:25

Constructive dismissal, see
Constructive dismissal

Disciplinary, 4:32

Effect of, 4:23

Structural, 4:23

Temporary, considered break in
service, 6:24

DEPENDANTS

Damages, claim for, 6:62, 9:44

DETRIMENT, POTENTIAL,

DISMISSAL FOR
Generally, 5:75

DIRECTOR

As employee, 2:20
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DIRECTOR—Cont’d
Fees, damages for loss of, 6:58
Liability
inducing breach of contract, 9:9
personal, 14:9
Payments, tax treatment of, 12:36
Short term disability, damages, 6:61

DISABILITY
Accommodation by employer, 5:44
Deduction of disability payments
from damages in lieu of notice,
5:44
Payments, tax treatment of, 12:36
Short term disability, damages, 6:61

DISABLED EMPLOYEE
Just cause and, 5:44

DISCHARGE
Bad faith, 9:36
Retaliatory, 9:37

DISCIPLINE, PROGRESSIVE
Generally, 5:66, 10:41
See also Job performance

DISCOUNTS, STORE, AS FRINGE
BENEFIT

Generally, 6:51

DISCRIMINATION, TORT OF
Generally, 9:27
Disability, 5:44

DISHONESTY, JUST CAUSE FOR
DISMISSAL
Generally, 5:29, 10:50
Condonation by employer, 5:37
Hiring interview, at, 5:41
Revelation of character, 5:35, 5:41
Standard of honesty, 5:30
banks and other financial institu-
tions, 5:31
managerial and supervisory
employees, 5:33
non-managerial employees, 5:34

INDEX

DISHONESTY, JUST CAUSE FOR
DISMISSAL—Cont’d
Standard of honesty, 5:30—Cont’d

stock brokers; investment advi-
sors, 5:32

DISMISSAL
See also Termination
Accord and satisfaction, 13:49
Based on “‘extra-curricular” behav-
iour, 5:84
Cause rejected, 10:62
Collective agreements and, 13:50

Constructive, see Constructive dis-
missal

Crown’s right of, 3:4

Detriment, for, 5:73

Forms of, 4:1

Good faith, Duty of, 13:14, 13:21,
13:25

Just cause, see Just cause

Probationary employee, 5:93

Re-employment offer after, 8:4

Summary, justifying, 5:94

Unjust vs. wrongful, 10:2

Vs. voluntary resignation, 4:12

Warnings preceding, 5:68

Wrongful, see Wrongful dismissal

DISOBEDIENCE
Cause for dismissal, 5:9, 10:49
“Electronic office,” case law, 5:12
“Reasonable’ order, 5:21
Single act of, 5:9
Wilful, 5:10

DISTRIBUTORSHIP
AGREEMENT, NOTICE OF
TERMINATION OF

Generally, 2:2

DOCUMENTS, PRODUCTION
OF, AT CANADA LABOUR
CODE HEARING

Generally, 10:23
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DRUG TEST
Generally, 5:43

DUPLICATE PROCEEDINGS
Generally, 11:14

DUTY OF CARE
Employer, 9:20
Mental suffering, re, 7:6
Personal, 9:20
Safe workplace, 9:20

DUTY TO REPORT
Generally, 5:88

EARNINGS
Post-termination, impact on dam-
ages, 13:44
Severance pay includable, 12:2

ECONOMIC CIRCUMSTANCES
Constructive dismissal and, 4:23
Not justifying dismissal, 5:8
Period of notice and, 6:27

ECONOMIC DIFFICULTIES

Doctrine of frustration, application
of, 5:108
Notice of termination, 6:27

ELECTION BY EMPLOYEE, RE
NEW POSITION
Generally, 4:34

“ELECTRONIC OFFICE,” CASE
LAW
Generally, 5:12

EMPLOYEE

Absenteeism and lateness, 5:22

Actors, employee vs. agent, 2:2

Agent and, distinguished, 2:2

Assignment, 2:12

Attitudinal problems, 5:89

Breach of fiduciary duty, 5:77
no effect on bonus, 6:45

Carelessness, 5:71

Casual, 6:36

Change in job function, 4:23

EMPLOYEE—Cont’d
Change in job location, 4:32
Commissioned sales agents, 2:18
Commissioned salespersons, 2:18

Common law criteria not
conclusive, 2:15

Competing with employer’s inter-
est, 5:73

Condonation by, 4:21

Conduct outside working hours,
5:21, 5:84

Conflict of interest with employer,
5:73

Continuing with new management,
14:1

Contractor, independent, vs.
employee, 2:3

Criminal charges, 5:38, 5:77, 5:84

Criminal conviction, 5:38, 5:84,
10:62

Crown, see Crown servants

Definition by statute, 2:15

Directed by parent company, 14:1,
14:3

Director and, 2:20

Disabled, 5:44

Dishonesty, 5:29, 10:41, 10:50

Disobedience, 5:9, 10:49

Duty to mitigate damages

see under Damages

Duty to mitigate damages, see
Damages

Duty to report misconduct, 5:88

Elected employees, 2:13

Election re new position, 4:21

Employer’s right to terminate
within notice period given by,
4:14

Fair hearing, right to, 5:99

Fiduciary duty to fellow employees,
5:41

Fiduciary obligation to employer,

Foreign consulate, 2:23
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EMPLOYEE—Cont’d
Forming company
after dismissal, 8:6, 8:9
while still employed, 5:74
Geographic transfer of, 4:34
Habitual neglect of duty, 5:72
Income tax considerations
business income, loss of, pay-
ment in respect of, 12:8
deferral of taxation for pre-1996
employment, 12:13
exemplary damages, 12:9
income from employment vs.
retiring allowance, 12:3
interest, 12:6
payment for mental distress, 12:9
Incompetence, 5:66
inability to adapt to changing
work environment, 5:69
training or upgrading required,
5:68
warning, need for, 5:68
Incorporated, notice of termination,
2:14
Inmates, 2:10
Insolence, 5:54, 10:54
Insubordination, 5:54, 10:54, 10:66
Insufficient notice to employer, 4:13
Intent of, dishonesty and disobedi-
ence, 5:29
Intoxication, 5:42, 10:57
Job description, see Job description
Junior position, 6:32
Length of service and position,
cases on, chart, 6:66
Minister (in religious organization)
as, 2:22
Misconduct, see Misconduct
Misrepresentation of skills, 5:66
Municipal, statutory power to
dismiss, 3:13
Non-performance by, 5:9
Not-for-profit corporation, 2:8

One of two guilty of misconduct,
5:70

INDEX

EMPLOYEE—Cont’d
Onus of proving breach of contract,
4:15
Own business interests, 5:84
Partner and, 2:21
Part-time—mnotice, 6:33
Personal appearance, 10:62
Personal hygiene, 5:72
Personality conflict, 5:54, 5:89
Police officer not an, 3:15
see also under Crown servants
Prison inmates, 2:10
Probationary, 3:4, 3:12, 5:93
Professors and teaching staff, 3:17
Provincial statutory power to
dismiss, 3:13
Reallocation of duties, 4:23
Redundancy, 5:8
Refusal to carry out policy, 5:13 et
seq.
Reinstatement at common law, 9:50
Relocation, refusal to accept, 4:34,
5:92, 8:3
Remedy of, origin of, 1:1
Retiring allowance, 12:2
Salespersons, commissioned, 2:18
Seasonal, 6:36
Shareholder as, no bearing on dam-
ages, 2:19
Sheltered, 2:9
Short-term senior—notice, 6:31
Status as, 2:1
agent vs. employee, 2:2
inmates, 2:10
Student vs. employee, 2:11
Success of
effect on damages, 6:26
Suing employer while employed,
5:83
Taxability of “payments to,”” 12:2
Temporary, 6:35
Transfer of, 4:34
within corporate conglomerate,
14:5
Unethical behaviour, 5:84
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EMPLOYEE—Cont’d
Volunteer vs. employee, 2:9

EMPLOYEE SHAREHOLDER

Damages for loss on sale of shares,
6:55

EMPLOYER
Ability to redefine an employee’s
position limited, 4:23
Adherence to company policy, 5:13
et seq.
Amount paid re wrongful dismiss-
al—tax position, 12:30
Behaviour condoned by employee,
4:21
Breach of contract, action against
for inducing
against company representative,

against third party, 9:10
Breach of fiduciary duty, and bonus,
6:45
Common, 14:4
Competing with interest of, 5:73
Condonation by, 5:70
Conflict of interest with employee,
5:73
duty of care to employee, 9:20
duty to warn employee of inade-
quate performance, 5:68
Fair hearing by, 5:99
Investigation re sexual harassment,
obligation of, 5:59
Misconduct on part of, 4:21
effect on period of notice, 6:15
Offer of severance pay by, 14:10
Onus on, to prove just cause, 5:1
Pre-Dismissal Investigation,
14:9.50
Receipt of Canada Economic
Recovery Benefits (CERB),
effect on damages, 6:61.50
Receipt of short-term disability
benefits from, effect on dam-
ages, 6:61

EMPLOYER—Cont’d

Repudiation of contract by, 4:15,
7:1,13:17

Request to employee to relocate,
5:92

Retiring allowance paid to
employee, tax treatment, 12:2

Right to effect lateral transfer, 4:23

Right to terminate within notice
period given by employee,
4:12

Sale/reorganization of business,
termination of employment
contracts, 4:21, 14:1

Sued by employee, 5:83

Tax position of, 12:30

Termination of business/death of a
partner, 14:2

When companies considered com-
mon employer in wrongful
dismissal action, 14:4

Withholding tax obligation, 12:24

EMPLOYER-EMPLOYEE

RELATIONSHIP

Control principle, 2:1

Establishment of, 2:1

Incorporated employee, 2:14

Misrepresentation within, 9:24

Permanent nature of, 2:1

Statute, impact of, 2:15

Tests of, 2:1

Vs. principal-agent relationship, 2:2

EMPLOYMENT
““12 consecutive months” under
Canada Labour Code, 10:9
Contract, see Contract

Discontinuance of function, Canada
Labour Code provisions, 10:16

Lateral transfer, 4:26, 4:30, 10:4
Organization test, 2:2
Partnership or, 2:21

Reduction in hours of, 6:33
Terms of, change in, 4:23

Time required to find, 6:9, 6:12
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EMPLOYMENT—Cont’d
Transfers, geographical, 4:34

EMPLOYMENT AGENCY
Assignment employee, 2:12

EMPLOYMENT STANDARDS
ACT (ONT.)
Generally, 11:9
Infectious Disease Emergency
Leave, O. Reg. 228/20,
4:32.50
Lay-offs, 4:32, 4:32.50
Termination provisions, 13:13.50
Wilful misconduct, 5:62
sexual harassment, 5:62

EMPLOYMENT STANDARDS
LEGISLATION
Assessment of damages, 11:1
Deductibility within employment
standards notice period, 5:44
item 5
Non-compliance with, 13:13.50

Release, effect of refusal to sign,
13:45

ESTOPPEL
Cause of action, 11:14
Issue estoppel, 10:29, 11:9

EXEMPLARY DAMAGES
Income tax considerations, 12:9

EXEMPTION CLAUSE
Generally, 9:26

“EXTRA-CURRICULAR”
BEHAVIOUR, DISMISSAL
BASED ON

Generally, 5:84

FAIR HEARING, BY EMPLOYER
Generally, 5:99
In cases of dishonesty, 5:41
Municipal office holders, 5:101
Police officers, 5:100
Private sector employers, 5:102

INDEX

FAMILY LAW ACT (ONT.)
Damages, 9:44

FEDERAL WORK,
UNDERTAKING OR
BUSINESS

Canada Labour Code, 10:6

FIDUCIARY DUTY
““Anticipatory” breach of, 5:77
Breach of, re bonus, 6:45
Employee to employee, 5:41
Just cause, 5:77
Owed by employee, 9:5, 9:6
Restrictive covenant, 9:14

FIDUCIARY OBLIGATION OF
MANAGEMENT

Generally, 9:20

FIREFIGHTER, DISMISSAL OF,
CASE LAW

Generally, 10:54
Crown servants, fire chief as, 3:14

FIRST NATIONS
See Indian band

FRANCHISE AGREEMENT
Action for termination of, 9:15

FRAUD
Action for, 9:8
Intent to defraud, 5:36

FRINGE BENEFITS

Alteration in, 6:51

Canada Economic Recovery
Benefits (CERB), 6:61.50

Director’s fees, 6:58

Long-term disability insurance,
6:51

Loss of, damages for, 6:51

Short-term sickness and disability
benefits, 6:61

Store discounts, 6:51
Termination of, 6:51
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FRUSTRATED CONTRACTS ACT
(ONT.)
Generally, 5:104

FRUSTRATION, DOCTRINE OF
Application
death, 5:105
economic difficulties, 5:108
illness, 5:44, 10:61
imprisonment, 5:84
loss of professional status, 5:110
position abolished by statute,
5:107
relocation of employees, 5:110
strike, lockout or labour dispute,
5:109
General principle, 5:103
Impact of statute, 5:104

GARNISHMENT
Generally, 14:17

GEOGRAPHIC TRANSFER
Generally, 4:34
Damages and, 6:29
Failure to relocate, 5:92

GOOD FAITH
Generally, 9:20, 13:17, 13:21

HARASSMENT
Generally, 5:64
Actions in tort, 9:42

HEARING—PROCEDURE
UNDER CANADA LABOUR
CODE

Generally, 10:4
See also Fair hearing

HEDLEY BYRNE
Applicability of, action for

negligent misrepresentation,
9:24

HIRING INTERVIEW

Employee exaggeration of skills,
5:41
Résumé, false credentials, 5:40

HUMAN RIGHTS
PROCEEDINGS

Concurrent with franchisor’s
termination of franchisee’s
licences, 9:15

Concurrent with unjust dismissal
proceedings under Canada
Labour Code, 10:29

Concurrent with wrongful dismissal
actions, 11:14

Tort of discrimination and, 9:27

HUMAN RIGHTS VIOLATIONS,
EXEMPLARY OR PUNITIVE
DAMAGES FOR

Income tax considerations, 12:9

ILLNESS, AND DOCTRINE OF
FRUSTRATION
Generally, 5:105, 5:106
Absenteeism, 5:22

IMPLIED TERMS
See Contract, implied terms

IMPLIED UNDERTAKING RULE
Generally, 9:13

IMPROPRIETY
Moderated damages, 5:94

INCOME
Lost, through mental distress, dam-
ages, 7:3
INCOME TAX
Taxability of payments to
employee, 12:2
Withheld from retiring allowance
by employer, 12:24

INCOME TAX FOLIO S2-F1-C2
Generally, 12:31

INCOMPETENCE
Culpable and non-culpable, 10:46
Cumulative impact of, 5:70
Failure to adapt, 5:69

Just cause for dismissal under Can-
ada Labour Code, 10:56
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INCOMPETENCE—Cont’d
Objective standard, 5:67
Training or upgrading required,

5:68
Warning re, 5:68

INCORPORATED EMPLOYEE
Notice of termination, 2:14

INDEPENDENT CONTRACTOR
See Contractor, independent

INDIAN BAND

Applicability of Canada Labour
Code to employees of, 3:2

Federal jurisdiction and, 10:6,
10:77

Not possessing power to dismiss
employees at pleasure, 10:77

INDUCEMENT
Effect on notice of termination,
6:18
INDUSTRY RECESSION
Notice of termination, 6:27

INJUNCTIVE RELIEF
Generally, 9:2
Fiduciary obligation, 9:5
Mareva injunction, 9:4
Restraining power of sale, 9:3

INSOLENCE
See also Fair hearing
Generally, 5:54, 10:54

INSPECTOR

Under Canada Labour Code, proce-
dure, 10:1

INSUBORDINATION
Generally, 5:54, 10:54, 10:66

INSURANCE PAYMENTS,
RECEIPT OF
Effect on damages, 6:60

INSURANCE PLAN

Compulsory, minister subject to,
2:22

INDEX

INSURANCE PLAN—Cont’d
Replacement of, damages, 6:51

INTENTION
Breach of contract, 9:9, 9:10
Dishonesty and disobedience, 5:29
Employee’s, importance of, 5:83
Fraud, 5:29
To compete with employer, 5:73

INTENTIONAL INFLICTION OF
NERVOUS SHOCK

Damages for, 7:24
Tort of, 9:30

INTEREST
On damages, 7:26

by adjudicator under Canada
Labour Code, 10:74

Taxability of payments to employ-
ees, 12:6

INTEREST EXPENSE

Incurred in pursuit of mitigation of
damages, 8:10
relocation of employees, 5:110

INTERESTS
Conflict of, 5:73

INTIMIDATION, TORT OF
Generally, 9:28

INTOXICATION
Habitual, 5:42
Salesperson drinking with client,
5:42
Unjust dismissal cases, 10:57
Wrongful dismissal cases, 5:42

INTRUSION UPON SECLUSION
Generally, 9:41

INVASION OF PRIVACY
Generally, 9:41

ISSUE ESTOPPEL
Generally, 11:9
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JOB DESCRIPTION

Employer’s ability to redefine is
limited, 4:23

Location, change in, 4:34

Realignment of corporate structure
and, 4:23

Task outside, 4:23

Unilateral change in, 4:15, 4:23

JOB FUNCTION
Unilateral change in, 4:15, 4:23

JOB PERFORMANCE
Canada Labour Code, 10:56
culminating incident, 10:66
culpable vs. non-culpable, 10:46
non-culpable, 10:66
Failure to adapt, 5:69
Warnings re inadequate, 5:68

JOB RECLASSIFICATION
Generally, 4:23

JUDICIAL REVIEW

Canada Labour Code decisions,
10:75
Wrongful dismissal, 9:50

JURY NOTICE
Generally, 14:15

JUST CAUSE
Generally, 5:1
See also Unjust dismissal

Absenteeism and lateness, 5:22

Attitudinal problems, 5:89

Bad publicity, 5:84

Canada Labour Code provisions,
10:1

Carelessness, 5:71

Character of employee, 5:29

Conduct outside working hours,
5:84

Conflict with employer’s interest,
5:73

Criminal conviction, 5:84

Cumulative impact of poor perfor-
mance vs. condonation, 5:70

JUST CAUSE—Cont’d
Definition, 5:1
Disabled employee and, 5:44
Dishonesty, 5:29
Disobedience, 5:9
Doctrines, generally, 5:2
Drug test, failure of, 5:43
Duty, habitual neglect of, 5:72
Duty owed by public servant, 5:65
Employee suing employer, 5:83
Failure to adapt to changing work

environment, 5:69

Fair hearing, 5:99
Fiduciary duty, 5:77
Frustration, 5:103
Harassment, 5:64
Incompetence, 5:66
Insolence, 5:54
Insubordination, 5:54
Intersectionality, 5:2
Intoxication, 5:42
Judge and jury, trial by, 14:15
Moderated “damages,” 5:94
Neglect of duty, 5:72

Personal appearance or habits,
10:62

Probationary employee, 5:93
Proprotionality, 5:2
Redundancy, 5:8

Refusal to relocate, 5:92
Relocate, failure to, 5:92

Separate action for breach of
contract, and, 9:11

Sexual harassment of other employ-
ees, 5:7, 5:59, 5:60, 5:62

Statutory remedy and common law,
relationship between, 5:62,
11:3

Test, 5:62

LABOUR DISPUTE

Doctrine of frustration, application
of, 5:109

Index-16



LABOURERS, STATUTE OF
(1562)

Generally, 1:1

LATERAL TRANSFER
Generally, 4:26, 4:30, 10:4
Employer’s right to effect, 4:30

LAY-OFF
Generally, 4:32
COVID-19, 4:32.50

Infectious Disease Emergency
Leave, O. Reg. 228/20 (Ont.),
4:32.50

Lack of work or discontinuance of a
function, 10:16

Partial and full, 5:8

Seniority considerations under Can-
ada Labour Code, 10:19

Vs. dismissal, 10:16

Where constituting constructive
dismissal, 4:32, 5:8

LEGAL EXPENSES, DEDUCTION
OF
Generally, 12:20

LETTER OF REFERENCE
Adjudicator’s power to order, 10:77
Employer’s refusal to provide, case
law, 6:27,7:7,7:16,7:17,
7:25, 8:2, 13:40

Fake letter provided by employee,
case law, 10:62

Inadequate letter provided by
employer, case law, 7:20, 10:5

Provision for, redress under Canada
Labour Code, 10:72

LIMITATION PERIOD

Canada Labour Code, complaint
under, 10:14

Common law, 14:11

LIMITATIONS

Complaints under Canada Labour
Code, 10:15

INDEX

LOCATION, JOB, CHANGE OF
Generally, 4:34

LOCKOUT
Doctrine of frustration, application
of, 5:109

LONG-TERM DISABILITY
INSURANCE
Generally, 6:51
Benefits received from employer,
effect on damages, 6:61

LOSS OF REPUTATION,
DAMAGES FOR
Generally, 7:2

LOYALTY, EMPLOYEE’S DUTY
OF
Generally, 5:73, 9:5
And insubordination, 5:57

MALICE
Discharge with, 6:25
In breach of contract, 9:16

MANAGEMENT
Fiduciary obligations, 9:5

MANAGER
Canada Labour Code not applicable
to, 10:7
Concept of, 10:7
Higher standard of honesty
required, 5:30

MAREVA INJUNCTION
Generally, 9:4

MASTER AND SERVANT ACT
(ONT.)

See Employers and Employees Act
(Ont.)

MASTER-SERVANT
RELATIONSHIP
Generally, 2:2
see also Employer-employee
relationship

And impact of statute, 2:15

© 2024 Thomson Reuters, Rel. 9, 9/2024
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MASTER-SERVANT
RELATIONSHIP—Cont’d
Indicia of, 2:1
Organization test, 2:1

MATERNITY LEAVE
See also Parental leave
Common law and impact of statute,
11:7
Damages for wrongful dismissal
and, 11:7

MENTAL DISTRESS
Damages for, 7:1 to 7:3, 7:17

Payments for—income tax
considerations, 12:9

MENTAL SUFFERING,
DAMAGES FOR

Generally, 7:2, 7:17, 9:32

MILITARY PERSONNEL
Generally, 3:16

MINISTER (OF THE GOSPEL),
AS EMPLOYEE
Generally, 2:22
And compulsory insurance plan,
2:22
Contract of service and contract for
services distinguished, 2:22

Workers’ compensation, application
for, 2:22

MISCONDUCT
Condonation of incompetence, 5:70

Degree of, status of employee, re
just cause, 5:1

Duty to report, 5:88

Employer, effect on period of
notice, 6:15

Fair hearing by employer, 5:99

Moderated damages, 5:94

One of two employees guilty of,
5:70

On part of employer, 4:21

Outside working hours, 5:84

MISREPRESENTATION
By employee during hiring
interview, 5:41
By employee re skills, 5:66
Exemption clauses, 9:26
Negligent, 9:24

MITIGATION
See under Damages

MODERATED DAMAGES
Generally, 5:94
British Columbia, 5:98
Maritimes, 5:95
Ontario, 5:96
Prairies, 5:97
Under Canada Labour Code, 10:62,
10:68

MORTGAGE, SUBSIDIZED
Damages, 6:57

MOVING COSTS, DAMAGES
FOR
Generally, 6:50

MUNICIPAL EMPLOYEES
See Crown servants

MUNICIPALITY
Hire and fire powers, 3:13

MUNICIPAL OFFICE HOLDERS
See Crown servants

NAFTA

See North American Free Trade
Agreement

NEAR CAUSE
Generally, 5:94, 5:98.50, 6:26
British Columbia, jurisprudence in,

5:98

Canada Labour Code cases, 10:62
Declining relevance of, 10:63
Discretionary bonus payments, 6:48
Maritimes, jurisprudence in, 5:95
Mitigating factors, 10:63
Ontario, jurisprudence in, 5:96
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NEAR CAUSE—Cont’d
Prairies, jurisprudence in, 5:97
Quantum of damages, 13:30

NEGLIGENCE, ACTION IN
Generally, 9:20
Battery, 9:23
Dependants re, 9:44
Infliction of mental suffering, 9:22
Investigation, 9:23
Misrepresentation, 9:24

NEGLIGENT
MISREPRESENTATION
Generally, 9:24
Exemption clauses, 9:26
Physical relocation and, 6:29

NON-COMPETITION
PROVISIONS

(See Restrictive Covenants)

NON-RESIDENT, RETIRING
ALLOWANCE
Generally, 12:26

NORTH AMERICAN FREE
TRADE AGREEMENT
Conflict of laws, 14:6

NOT-FOR-PROFIT
CORPORATION
Generally, 2:8
Determination of status as manager

under Canada Labour Code,
10:7

NOTICE OF TERMINATION
Agency relationship, 2:2
Analysis of trends, 6:87

correlation between length of
service and notice award,
6:87

frequency of notice periods
awarded, 6:87

position classification, 6:87

regional disparity, 6:87

Asserting cause or, 5:88

INDEX

NOTICE OF TERMINATION

—Cont’d

Assessment of, 6:3, 6:41
effect of unemployment on, 6:40
theory of, 6:3

Break in service, 6:24

Cases on, 6:66

Casual, 6:36

Chart of periods of notice

administrators, coordinators and
lower management, 6:73
clerical and secretarial positions,
6:71
general, 6:67
managers, 6:78
middle and senior management,
6:79
sales and marketing, 6:69
superintendents, supervisors and
managers, 6:76
trades and technical positions,
6:68
Custom of industry re, 6:2
Cyclical nature of industry, 6:27
Damages and, 1:1, 6:2
Director-employee, to, 2:20
Distributorship agreement, 2:2
Duty to give, origin of, 1:1
Economic downturn, 6:27
Employer’s right, within period of
notice given by employee,
4:14
Employment standards, non-
compliance with, 13:13.50
Factors in, 6:10
Inducement, 6:18
Industry recession, 6:27
Junior position, 6:32
Malice, 6:25
“Minimum” “maximum,” 13:28
Optimum, 6:41
Origin of, 1:1
Part-time employee, 6:33
Pension income, 6:28
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NOTICE OF TERMINATION
—Cont’d
Period of, 6:0
contractual
indeterminate, 13:39
no notice, 13:35
specified, 13:36
Privatization and, 14:1
Probationary employee, 5:93
Reasonable
implied, 2:1
incorporated employee, 2:14
vs. “at will,” 13:28
Recession, industry, 6:27
Reduced, 5:94
Relocation, 6:29
Rough upper limit, 6:9
Sale of a business, upon, 14:1
Seasonal, 6:36
Short-term senior employee, 6:31
Success in business, 6:26
Temporary employee, 6:35
Theory of assessment, 6:3
Time of taking effect, 4:13
To agent, 2:2
Unemployment, impact of, 6:40
United States, 1:1
‘What constitutes, 4:11
Working notice vs. duty to mitigate,
8:1
Written contract, 13:1, 13:4, 13:27,
13:28
period of, 13:34

OFFSHORE DRILLING, UNDER
FEDERAL JURISDICTION

Generally, 10:6

ONTARIO FAMILY LAW ACT,
DAMAGES
Generally, 9:44

ONUS OF PROOF

Canada Labour Code complaint,
10:22

ONUS OF PROOF—Cont’d
Failure to mitigate damages, 8:7,
8:8, 8:8.10

OVERTIME
Damages for, 6:44

PARENTAL LEAVE
See also Maternity leave
Generally, 11:17

Damages for wrongful dismissal
and, 11:7

PARENT COMPANY, AND
SUBSIDIARY’S EMPLOYEES

Generally, 14:5

PARTNER

Death of, status of employment
contracts, 14:2

Employee, or, 2:21
Retirement of, status of employ-
ment contracts, 14:2

PARTNERSHIP

Presumption of, based on profit
sharing, 2:21

PART-TIME EMPLOYEE
Notice of termination, 6:33

PATENT RIGHTS
Generally, 5:77

PENALTY
Prepaid damages or, 6:63

PENALTY CLAUSE

Vs. pre-estimate of liquidated dam-
ages, 6:63, 13:42
Written contract, 13:42

PENSION
Benefits, damages for loss of, 6:49
Misrepresentation, 9:51
Receipt of, effect of notice, 6:28

Vesting privileges, damages for loss
of, 6:49

Index-20



PERFORMANCE

See Job performance; Poor perfor-
mance

PER QUOD SERVITIUM AMISIT
ACTIONS
Generally, 9:39

PERSONALITY CONFLICT
Generally, 5:54, 5:89
Disagreement with business deci-

sions, 5:56
With other employees, 5:68, 5:70

PHYSICIANS
Generally, 3:22

POLICE OFFICER, DISMISSAL
OF

See also Crown servants
Generally, 3:15

POLICIES
Refusal to carry out, 5:13 et seq.
Sexual harassment, 5:59

POLITICALACTIVITY
Public servants and, 5:65

POOR PERFORMANCE
Cumulative impact of, vs. condona-
tion, 5:70
PREGNANCY LEAVE
See Maternity leave

PREPAID DAMAGES
Or penalty, 6:63

PRINCIPAL-AGENT
RELATIONSHIP

Generally, 2:2
Parent company and subsidiary,
14:5
PRIVATIZATION

Employment contract preceding,
10:62

Notice of termination, and, 14:1

INDEX

PROBATIONARY EMPLOYEE
Generally, 3:5
Case law, 9:50
Disciplinary, 4:32, 5:66, 5:83
Dismissal during probationary

period, 5:93

Fair notice, entitled to, 5:93
Incompetence, 5:66
Non-culpable job error, 10:46
Principle of fairness, 5:93

Where employee subject to Canada
Labour Code, 10:3

PROFESSION
Duty of care, 9:51

PROFESSORS
Generally, 3:17
Tenure, 3:17

PROFIT SHARING
Presumption of partnership, 2:21

PROGRESSIVE DISCIPLINE
Generally, 10:41, 10:46
Carelessness, 5:71

Not applicable re employee dishon-
esty, 5:41
Origins, 10:40, 10:41

PROMOTION

As unilateral change constituting
constructive dismissal, 4:23

PUBLIC AUTHORITIES
PROTECTION ACT (ONT.)

Generally, 14:11

PUBLICITY, LOSS OF
Generally, 7:2

PUBLIC SERVANT, DUTY OWED
BY

Just cause, 5:65
Working for political party, 5:65

PUNITIVE DAMAGES
Breach of contract, 7:1, 7:17
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PUNITIVE DAMAGES—Cont’d
Payments for—income tax
considerations, 12:9

RESUME
See Hiring interview

REALLOCATION OF
EMPLOYER’S DUTIES
Generally, 4:23

REASONABLE
ACCOMMODATION
Generally, 10:61

RECEIVERS
See Bankruptcy of business

RECESSION, INDUSTRY,
EFFECT ON NOTICE

Generally, 6:27

RECLASSIFICATION, JOB
Generally, 4:23

RECORD OF DISCIPLINE
See under Canada Labour Code

REDUNDANCY
Canada Labour Code, 10:15
Not cause for dismissal, 5:8

REFERENCE, LETTER OF
See Letter of reference

REGISTERED RETIREMENT
SAVINGS PLAN
Rollover into, deferral of tax, 12:13

REHABILITATION, WHERE NOT
POSSIBLE
Generally, 10:47

REINSTATEMENT
At common law, 9:50
Canada Labour Code, 10:75
Denied, where rehabilitation not
possible, 10:47
Statute allowing, 10:71, 11:8

Under provincial employment stan-
dards legislation, 11:8

RELEASE, EFFECT OF
Generally, 13:49
Canada Labour Code cases and,

10:1, 10:5

Nature and purpose of, 13:45
Refusal to sign, effect of, 13:45
Settlement negotiations, 14:10
Upon sale of a business, 14:1

RELOCATION
Damages, 6:29
spouse and family, 6:62
Duty to mitigate damages, 8:3
Employee’s refusal to accept, 4:34,
5:92
Undue hardship and, 5:92

RELOCATION COUNSELLING
PROVIDED BY EMPLOYER

Generally, 7:3

Factor reducing quantum of dam-
ages, 6:16, 7:4

REMEDIES
At common law, 1:1, 9:50

Canada Labour Code, 10:67, 10:76,
10:77

redress provided other than under
Code, 10:20
Of employee, origin of, 1:1
Provincial employment standards
legislation, under, 11:8
Reinstatment, 9:50

REMUNERATION
Change in, 4:21, 4:23
Change in mode of, 4:21

Held constant—constructive dis-
missal, 4:23

REORGANIZATION
Canada Labour Code, 10:15
Of employer’s business, 14:1

REPORT
Of misconduct, duty, 5:88
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REPORTS, FAILURE TO FILE
Generally, 5:12

REPUTATION OR STATURE,
DAMAGES FOR LOSS OF
Generally, 7:2

RESIDENCE
Loss of—damages, 6:56

Subsidized mortgage—damages,
6:57

RESIGNATION, VOLUNTARY
Canada Labour Code, 10:5
Fiduciary obligation, 9:5
Inadequate Notice of Resignation,

9:13.50
Vs. dismissal, 4:12
Vs. forced, 4:15

RESTRICTIVE CONVENANT
Generally, 9:14
Employment Standards Act, 2000
(Ont.), 9:14
Injunctive relief, 9:14
Non-competition provisions, prohi-
bition of, 9:14

RETALIATORY DISCHARGE
Generally, 9:37

RETIRING ALLOWANCE

Generally, 12:2

Averaging of lump-sum payment,
12:11

Deferral of taxation on, 12:13

Defined, 12:2

Goods and Service Tax not
applicable, 12:32

Income Tax Folio S2-F1-C2, 12:31

Non-resident receiving, 12:26

Taxation of, 12:2

damages for repudiation of pro-
spective employment
contract, 12:2

exemplary or punitive damages/
mental distress, 12:9

interest, 12:6

INDEX

RETIRING ALLOWANCE
—Cont’d
Taxation of, 12:2—Cont’d
payment in respect of loss of
business income, 12:8
payment out of incentive plan,
12:4
re-employment or retirement-
related counselling services,
12:10
reimbursement of expenses, 12:7
Transfer of, 12:13

Vs. income from employment, 12:3

REVENUE CANADA

See Canada Revenue Agency
(CRA)

ROYAL CANADIAN MOUNTED
POLICE, DISMISSAL OF

Generally, 3:15

SALARY
Adjustment of damages for increase
in, 6:43
Bonus, 6:45, 6:47
Damages beyond, 6:42
Overtime, 6:44
Standard of, in damages, 6:41

SALE OF A BUSINESS
Generally, 14:1

Unsuccessful negotiation with
purchaser, 9:11

SALES AGENCY AGREEMENT
Damages for termination of, 2:2

SALES AGENT
Generally, 2:18

SALESPERSON
Commission, 2:17
constructive dismissal, 2:17
damages for loss of, 6:59
Drinking with clients, 5:42
Employee vs. agent, 2:2
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SCHOOL ADMINISTRATORS
Generally, 3:17

SERVICE, LENGTH OF
And notice, cases on, 6:66

SETTLEMENT NEGOTIATIONS
Generally, 14:10
Release, nature and purpose of,
13:45
Settlement agreement, nature and
purpose of, 13:45

SEVERANCE PACKAGE
Generally, 4:14
Offer rescinded on discovering
employee dishonesty, case law,

SEVERANCE PAY
Generally, 4:14
Directors’ liability and, 14:9
Employment Standards Act (Ont.)
and, 11:9, 13:13.50

SEXUAL DISCRIMINATION
Generally, 9:27

SEXUAL HARASSMENT
During hiring interview, 5:59
Exemplary or punitive damages for
income tax considerations, 12:9
Franchisor policy
franchisees facing simultaneous
proceedings, 9:15
Of other employees, 5:59, 10:59
Outside of working hours, 5:84

SEXUAL RELATIONSHIPS
BETWEEN EMPLOYEES

Generally, 5:21, 5:84

SHAREHOLDER-EMPLOYEE
No bearing on damages, 2:19

SHARES

Loss of option to buy, damages for,
6:54, 6:55
Loss on sale of, damages for, 6:55

SHORT-TERM
SICKNESS/DISABILITY
BENEFITS

Generally, 6:51
Received from employer, effect on
damages, 6:61

SKILLS, EXAGGERATED
REPRESENTATION OF, BY
EMPLOYEE

Generally, 5:66

SMALL CLAIMS PROCEEDINGS
Generally, 14:16

SPECIAL RELATIONSHIP
Duty of care within, 9:26
Existence of, 13:28

SPECIFIC PERFORMANCE
Generally, 13:43

SPOUSE AND FAMILY
Loss of employment, damages, 6:62

STATUS, CHANGE IN
Generally, 4:23

STATUTE, IMPACT OF

Allowing reinstatement, 11:8

Cause of action estoppel, 11:14

Employment Insurance Act (Can.),
11:11

Employment Standards Act (Ont.),
11:9

Employment standards legislation,
11:9

Human rights legislation, 11:12

Issue estoppel, 11:9

Just cause under statutory remedy
and at common law, 11:3

Labour Codes, 11:10

Maternity leave, 11:7

Parental leave, 11:7

Proceedings under workers’
compensation legislation,
11:13

Statutory remedy and/or civil claim,
11:4
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STATUTE, IMPACT OF—Cont’d
Unemployment insurance benefits,
11:15

STATUTE OF FRAUDS
Generally, 11:19, 13:50

STATUTE OF LABOURERS (1562)
Generally, 1:1

STATUTORY REMEDY
And/or civil claim, 11:4
Just cause under, and at common
law, relationship between, 11:3

STRIKE

Doctrine of frustration, application
of, 5:109

STRUCTURAL DEMOTION
Generally, 4:23

STRUCTURED SETTLEMENTS
Generally, 12:44

STUDENT

See Employee, student vs.
employee

SUBSIDIARY

Employees of, and parent company,
14:3, 14:5

SUBSIDIZED MORTGAGE
Generally, 6:57

SUCCESS IN POSITION
Damages, 6:26

SUMMARY DISMISSAL
See Just cause

SUPERINTENDENT

Coverage under Canada Labour
Code, 10:8

SUPERVISOR

Whether manager for Canada
Labour Code purposes, 10:7

TAX
Counselling services, 12:10

INDEX

TAX—Cont’d

Deferral of taxation for pre-1996
employment, 12:13

Disability payments, 12:36

Employer’s position, 12:30

Goods and services, 12:32

Interest, 12:6

Legal expenses, deductibility of,
12:20

Non-resident recipients, 12:26

Payments to employee, taxation of,
12:2

Retiring allowance, 12:2

RRSP

“other transfers,” prescribed
form for, 12:19
rollover into, 12:13

Withholding at source, 12:24

Workers’ compensation top-up
amount, 12:41

TERMINATION
See also Dismissal
Agreement on, 13:49
At will, 13:28
By employer within employee’s
period of notice, 4:14

Canada Labour Code, cause upheld,
10:47

Culminating incident, 10:66
Distributorship, 2:2
Employment contract
bankruptcy, 14:2
death of partner, 14:2
employment standards, 13:13.50
not on amalgamation, 14:3
sale of business, 14:1
severability, 13:13.50
termination of business, 14:2
Employment standards, 13:13.50
Fiduciary obligations owed by
management on, 9:5
Forms of, 4:1
Franchise agreement, 9:15
Notice of, see Notice of termination
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WRroNGFUL DIsMISSAL

TERMINATION—Cont’d
Private vs. public duty, 14:9
Probationary employee, 5:93

Salary at date of, damages based on,
6:41
Sales agency, 2:2

THEATRICAL CASES
Employment in public, 1:1, 7:2

THEFT
See under Employee, dishonesty
Time period
Loss of bonus, damages, 6:45

TORT
Bad faith discharge, 9:36
Contract and, actions, 9:19
Defamation, 9:29
Discrimination, 9:27
Employer’s counterclaim, 9:38
Exemption clauses, 9:26
Harassment, 9:42

Intentional infliction of nervous
shock, 9:30

Intimidation, 9:28

Intrusion upon seclusion, 9:41

Invasion of privacy, 9:41

Negligence, 9:20

Negligent misrepresentation, 9:24

Per quod servitium amisit actions,
9:39

Retaliatory discharge, 9:37

Unjust enrichment, 9:40

TRANSFERS
Damages, moving expenses, 6:29
Geographic, 4:34
Lateral, 4:23

TRAVELLING EXPENSES
Generally, 6:50

UNDUE BURDEN
Relocation and, 5:92

UNEMPLOYMENT

Impact of, on notice of termination,
6:40

UNEMPLOYMENT INSURANCE
ACT
See Employment Insurance Act

UNEMPLOYMENT INSURANCE
BENEFITS
Impact on benefits at common law,
11:15
Statutory obligation to repay, 11:15
Termination payment and, 11:15

UNILATERAL CHANGE
In job function, 4:15, 4:23
Under Canada Labour Code
employment, 10:4

UNION, DAMAGES FROM
See also Collective agreement
Generally, 9:9

UNITED STATES
Notice of termination in, 1:1

UNJUST DISMISSAL

Cause rejected, 10:62

Cause upheld, 10:48
absenteeism and lateness, 10:58
dishonesty, 10:41, 10:50
disobedience, 10:49
disruptive behaviour, 10:58
incompetence, 10:56
insolence, insubordination, 10:54
intoxication, 10:57
miscellaneous, 10:59
prior misconduct, 10:60

Decision of adjudicator, 10:40

Disabled employee and, 10:61

Limitation period, 10:14

Mitigating factors, 10:52 and

10:53, 10:55
Mitigation, 10:68, 10:72
Personal appearance or habits,
10:62
Progressive discipline and, 10:41
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UNJUST DISMISSAL—Cont’d
Reinstatement, 10:71
Remedies under Canada Labour
Code, 10:67
interplay with Charter remedies,
10:77
interplay with common law
actions, 10:76
Safety issues, 10:56
Vs. wrongful dismissal, 10:2

UNJUST ENRICHMENT
Generally, 9:40

VACATION PAY
Generally, 6:53
Directors’ personal liability, 14:9
Statutory remedy vs. civil claim,
11:4
VOLUNTARY RESIGNATION
Canada Labour Code, 10:5

VOLUNTEER
See Employee, volunteer vs.
employee
WAGES
“Temporary inability” to pay,
constructive dismissal, 4:1
Unpaid, director’s liability, 14:9
WARNING RE INCOMPETENCE
Generally, 5:68

WILFUL DISOBEDIENCE
Generally, 5:9

WINDING-UP
Termination of contract on, 14:2

INDEX

WITHHOLDING TAX
At source, 12:24
Non-resident recipient, 12:26

WORKERS’ COMPENSATION
Application for, by Minister, 2:22
Damages, 5:44, 6:60
Taxation of, 12:41
Top-up amount, 12:41

Wrongful dismissed claims and,
9:46

WORKERS’ COMPENSATION
ACT (ONT.)

See Workplace Safety and Insur-
ance Act, 1997 (Ont.)

WORKING HOURS, CONDUCT
OUTSIDE

Generally, 5:84

WRONGFUL DISMISSAL
See also Dismissal

Action tried by judge and jury,
14:15

Common law remedy, 9:27, 9:50

Employer’s tax position, 12:30

History of action, 1:1

Human rights proceedings and,
11:14

Legal expenses, deductibility of,
12:20

Limitation period, 14:11

Separate companies considered as
common employer, 14:4

Settlement negotiations, 14:10

Unjust vs., 10:2
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