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CONVEYANCE AND COMPLETION 
—Cont’d 

Form of conveyance or transfer—Cont’d 
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conventional line, 14:113 
falsa demonstratio non nocet, 14:105 
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purchaser’s failure to tender deed and 

effect on vendor’s obligation to 
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COVENANTS—Cont’d 
Effect of purchaser’s covenant to grow 
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Express covenants as to fixtures in build-

ings, 2:4 
Independent covenants, 14:9 
Personal covenant, see also COMPLE-

TION 
deficiency judgment, 14:51 
statutory restrictions of action on 

personal covenant, 14:50 
Preparation and tender of conveyance, 

14:99 
Purchaser entitled to vendor’s covenants, 
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payment 
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Restrictive covenants, see RESTRICTIVE 
COVENANTS 
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Acceleration clause and crop payment 

agreement, 14:58 
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In general, see LANDS AND 

INTERESTS THEREIN 
Specific performance and crop payment 

agreements, 16:58 
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theft and breach of trust, 17:75 

DAMAGES 
See RECOVERY OF DAMAGES BY 

PURCHASER; RECOVERY OF 
DAMAGES BY VENDOR 

DEEDS 
Acceptance of title and production of title 

deeds, 9:71 
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not signed by grantee, 12:40 
Covenant limiting production of title 
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Deed of infant, 3:65 
Delivery of deed, 14:150 

DEEDS—Cont’d 
Notice 

person claiming under void deed, 13:63 
quit-claim deed, 13:61 

Preparation and tender of conveyance 
implied obligation to prepare deed, 

14:89 
purchaser’s failure to tender deed and 

effect on vendor’s obligation to 
show title, 14:92 

vendor’s failure to discharge duty to 
prepare deed, 14:90 

Purchaser entitled to deed executed by 
grantor and not by attorney, 14:147 

Tax sale deed, 16:31 
Undelivered deed or draft, 4:21 

DEFECTS 
Defect of title as affecting remedy, 16:54 
Defect of title created by purchaser, 9:12 
Effect of purchaser’s notice of defect in 

title, 9:86 
Extra-judicial determination of contract 

and defective notice, 17:81 
Fraudulent misrepresentation of patent 

and latent defects as to quality, 7:13 
Purchaser denied rescission for defect of 

title, 9:87 
Vendor entitled to specific performance 

where defect trifling or problemati-
cal, 9:43 

Want or defect of title 
defect of title, 9:55 
indemnity, 9:51 
in general, 9:48 
objections held not to be defects of 

title, 9:56 
obligation to convey, 9:52 
vendor’s obligation to make good title, 

9:53 
what constitutes in case of 

encumbrance, 9:49 
what constitutes where vendor’s title 

rests upon agreement wherein he 
is purchaser, 9:54 

DEFINITIONS 
Agreement for sale, 1:3 
Agreement to sell, 1:4 
Conditional sale, 1:5 
Contract for sale of land, 1:6 
Contract to sell, 1:4 
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DEFINITIONS—Cont’d 
In general, 1:1 
Open contract, 1:7 
Purchaser, 1:2 
Sale and agreement of sale, 1:3 
Vendor, 1:2 

DEPOSIT 
Claim for relief from forfeiture of deposit 

- when recoverable by purchaser, 
17:25 

Deposit by tenant as security for perfor-
mance, 13:56 

Deposit to be taken into account in fixing 
damages, 17:96 

Deposit versus purchase money, 16:39 
Non-performance etc. as bar to remedy 

(purchaser’s non-performance) 
where recovery of deposit by purchaser 

allowed, 16:27 
where recovery of deposit by purchaser 

denied, 16:26 
Purchaser’s liens 

effect of payment of deposit to auction-
eer as stakeholder, 18:13 

payment of deposit to stakeholder does 
not give purchaser lien on land, 
18:12 

DISCLOSURE 
Disclosure by agent, 20:21 
Disclosure by purchaser, 7:15 
Disclosure by vendor, 7:16 
Fraud 

express agreement as affecting 
disclosure, 7:43 

non-disclosure, 7:42 
Non-disclosure by vendor of hidden ease-

ments, 14:144 

DOWER LEGISLATION 
See also PARTIES 
Bar of dower, 9:38 
Divorce, 3:86 
Effect of wife joining in instrument, 3:85 
Inability to secure bar of dower, 3:83 
Infants, 3:68 
Nature of right, 3:82 
Notice, 13:59 
Power of appointment to uses, 3:84 

EASEMENTS 
See also COMPLETION 

EASEMENTS—Cont’d 
Abandonment of easement, 14:143 
Alteration in mode of use, 14:125 
Ambit of dominant tenement, 14:120 
Creation in equity, 14:138 
Dominant and servient tenements need 

not be contiguous, 14:121 
Duration of easement, 14:118 
Easement arising by prescription, 14:139 
Easement in gross, 14:123 
Easement versus licence, 14:122 
Enforcement, 14:135 
Essentials, 14:117 
Extinguishment of easement, 14:142 
Extinguishment of easement by unity of 

ownership of tenements, 14:140 
Form of grant of easement, 14:127 
Locus of easement, 14:132 
Meaning of ‘‘usual rights-of-way,’’ 

14:128 
No easement ensuring total privacy or 

view, 14:137 
No exclusive use, 14:126 
Non-disclosure by vendor of hidden ease-

ments, 14:144 
Notice, 13:58 
Nuisance as easement, 14:129 
Obligation to repair, 14:131 
Parol evidence to identify dominant tene-

ment, 14:124 
Prescription under Land Titles Acts, 

14:134 
Reservation of easement and implied 

grants, 14:116 
Reservation requiring execution of 

conveyance by grantee, 14:136 
Rule Against Perpetuities, 14:130 
Scope of easement, 14:119 
Statutory abrogation of rule, 14:141 
Termination of easement, 14:142 
When exclusive rights conferred, 14:133 

ELECTIONS 
Abatement of purchase price not allowed 

and purchaser’s election ‘‘to take all 
he can get,’’ 9:45 

Election of remedies, see REMEDIES 
FOR DEFAULT; REMEDIES OF 
PURCHASER 

Election to affirm contract, 7:34 
Election to repudiate, 7:36 
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ELECTIONS—Cont’d 
Election to repudiate or abandon contract 

must be clear and unequivocal, 10:4 
Misrepresentations and election to repudi-

ate, 7:36 

ENCUMBRANCES 
Covenants for quiet enjoyment and 

freedom from encumbrances, 15:8 
Deduction and investigation of title, see 

TITLE, DEDUCTION AND 
INVESTIGATION OF 

Juridical nature of contract for sale of 
land, 1:16 

Torrens system, 9:19 
What constitutes want or defect of title in 

case of encumbrance, 9:49 

ESTOPPEL 
See also REPUDIATION OR 

ABANDONMENT OF CONTRACT 
Agent’s obstensible authority and estop-

pel of principal, 3:9 
Application to contract for sale of land, 

11:2 
Doctrine of estoppel, 10:6 
Estoppel by record - by judgment of court 

of record, 10:7 
In general, 11:1 
Leases, 11:3 
Promissory estoppel, 10:8 
Waiver of contractual condition, 10:9 
Where subsequent acquisition ‘‘feeds the 

estoppel,’’ 14:154 

EXCEPTIONS AND RESERVATIONS 
See also CONTRACTS 
In general, 12:48 
Life estate, 12:52 
Mines and minerals, 12:49 
Right of way, 12:51 
Sand and gravel, 12:50 
Standing timber, 12:53 

FIXTURES 
In general, see LANDS AND 

INTERESTS THEREIN 
Tenant’s right to remove agricultural 

fixtures, 13:78 
FORFEITURE 

Claim for relief from forfeiture of 
purchase monies or deposit 

deposit - when recoverable by 
purchaser, 17:25 

FORFEITURE—Cont’d 
Claim for relief from forfeiture of 

purchase monies or deposit—Cont’d 
limit on liquidated damages, 17:26 
purchase moneys, 17:24 

Equitable relief against forfeiture by 
vendor - jurisdiction, 16:37 

Equitable relief from forfeiture of 
purchase money, 17:85 

FRAUD 
Agent as purchaser in fraud of vendor-

principal, 7:46 
Disinterested friend as purchaser in fraud 

of vendor, 7:47 
Exchange of lands, 7:45 
Express agreement as affecting 

disclosure, 7:43 
Fraud of purchaser, 7:49 
Fraudulent misrepresentation, see 

FRAUDULENT 
MISREPRESENTATIONS 

Inadequacy of consideration, 7:50 
In general, 7:40 
Judgment refusing specific performance 

obtained by fraud of other party, 
16:52 

Non-disclosure, 7:42 
Remedies of purchaser, 18:3 
Rights of purchaser defrauded by 

vendor’s agent, 7:48 
Statute of Frauds, see STATUTE OF 

FRAUDS 
Subsequent discovery of oil, 7:44 
Vendor alleging agency to escape 

personal liability, 7:41 

FRAUDULENT 
MISREPRESENTATIONS 

See also MISREPRESENTATIONS 
Agents 

co-agent, 7:26 
developer, 7:24 
in general, 7:21 
liability of agent for damages, 7:22 
stranger, 7:27 
sub-agent, 7:25 
third party as agent, 7:23 
trustee, 7:28 

Clause excluding representations dehors 
contract, 7:12 

Completely constructed house, 7:17 
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FRAUDULENT 
MISREPRESENTATIONS—Cont’d 

Damages, 7:37 
Disclosure by purchaser, 7:15 
Disclosure by vendor, 7:16 
Distinguished from contract, 7:2 
Erroneous opinion as to legal effect of 

term in contract, 7:9 
Immaterial misrepresentations, further 

examples of, 7:11 
Inducement, 7:4 
In general, 7:1 
Materiality, 7:3 
Material misrepresentations, further 

examples of, 7:10 
Misrepresentation as to quality of build-

ings, 7:6 
Misrepresentation as to quality of land, 

7:6 
Misrepresentation as to state of title, 7:7 
Misrepresentation as to value of build-

ings, 7:8 
Misrepresentation as to value of land, 7:8 
Negligent misrepresentation, 7:20 
Patent and latent defects as to quality, 

7:13 
Promise, distinguished from, 7:2 
Purchase ‘‘as is’’ or ‘‘with all faults,’’ 7:14 
Relevant inquiries as to truth of represen-

tation, 7:5 
Sale of uncompleted house, 7:18 
Tort liability of builder-vendor, 7:19 

HOMESTEAD LEGISLATION 
See also PARTIES 
British Columbia, 3:81 
Destruction by fire of homestead, 3:79 
Dispensing with consent, 3:77 
Failure of spouse to consent to sale of 

homestead only, 9:34 
Failure of spouse to consent to sale of 

land (including homestead), 9:33 
Object of legislation, 3:76 
Parties not ad idem, 5:29 
Sale of homestead, 18:30 
Specific performance with abatement of 

price, 3:78 
Veterans’ Land Act, 3:80 

HUSBAND AND WIFE 
See MARRIED PERSONS 

ILLEGALITY 
Defence of unenforceability, 8:15 
Ex turpi causa non oritur actio, 8:16 
In general, 8:14 
Planning Act (Ont.), 8:19 
Purchase for illegal purpose, 8:17 
Railway companies, 8:18 

INEQUALITY OF BARGAINING 
POWER 

See UNDUE INFLUENCE 

INFANTS 
See also PARTIES 
Agent, infant as, 3:67 
Appointment by infant of agent, 3:18 
Bankruptcy of infant, 3:66 
Deed of infant, 3:65 
Dower, 3:68 
Equity requires restitution, 3:63 
Infants’ Relief Act, 3:62, 1874 
Recovery by infant, 3:64 
When contracts void or voidable, 3:61 

INJUNCTIONS 
Breach of restrictive covenant, 12:34 
Effect of foreign injunction, 18:6 
Jurisdiction of court, 16:14 
Purchaser’s right to injunction, 13:70 

INSURANCE 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
Fire insurance 

alteration or change material to risk, 
13:95 

assignment of policy, 13:96 
both vendor and purchaser have insur-

able interest, 13:89 
contract of indemnity, 13:83 
covenant to insure in agreement of sale 

constitutes equitable assignment, 
13:86 

insurable interest, 13:85 
insurance moneys as security for 

mechanics’ liens, 13:97 
misrepresentation by agent, 13:87 
nature of contract, 13:81 
negligence of agent, 13:87 
optionee, 13:93 
personal contract, 13:84 
possession, 13:90 
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INSURANCE—Cont’d 
Fire insurance—Cont’d 

proof of loss, 13:88 
reinstatement of premises, 13:94 
uberrimae fidei, 13:82 
vendor under no obligation to insure, 

13:91 
Title insurance, 13:98 

INTEREST VERSUS POSSESSION 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
In general, 13:16 
Purchaser’s contractual obligation, 13:19 
Subpurchaser, 13:17 
Vendor remaining in possession pending 

completion, 13:18 
Vendors and Purchasers Acts, 13:20 

INTEREST VERSUS RENTS AND 
PROFITS 

See also COMPLETION 
Appropriation as preventing running of 

interest, 14:27 
Canada Interest Act, 14:31 
Compound interest clause, 14:34 
Distinction between interest and damages, 

14:30 
Improperly withholding money, 14:33 
In general, 14:25 
Pleadings, 14:35 
Provincial interest legislation, 14:32 
When contract governs payment of inter-

est, 14:26 
When interest payable pendente lite, 

14:29 
Wilful default of vendor, 14:28 

JUDGMENTS 
Against vendor, 13:25, 14:10 
By third persons against purchasers 

bankrupt debtor, 1:28 
in general, 1:27 

Deficiency judgment, 14:51 
For specific performance with 

consequential relief, 17:31 
Jurisdiction of court 

enforcement of personal judgment in 
foreign jurisdiction, 16:3 

judgment of foreign court, 16:5 
No judgment for two inconsistent reme-

dies, 16:18 

JUDGMENTS—Cont’d 
Refusing specific performance obtained 

by fraud of other party, 16:52 
Vendor’s action for purchase money and 

effect of personal judgment, 17:51 

JUDICIAL SALE 
In general, 17:36 
Jurisdiction, 17:35 
Purchaser in judicial sale of mortgaged 

land, 17:71 
Vendor purchasing at judicial sale to 

recover deficiency, 17:70 

LAND AND PRICE 
See also STATUTE OF FRAUDS 
Essential terms, 4:35 
Implied obligation of vendor to apply for 

subdivision approval, 4:33 
In general, 4:31 
Land, 4:32 
Oral evidence, 4:36 
Price, 4:34 

LANDLORDS 
Notional landlord and tenant relationship, 

17:103 
Summary landlord-and-tenant proceed-

ings 
in general, 13:14, 17:45 
purpose of legislation, 17:46 

LANDS AND INTERESTS THEREIN 
Crops 

fructus industriales, 2:6 
fructus naturales, 2:7 
intervening third party rights, 2:8 

Fixtures 
affixing by purchaser, 2:3 
chattel or fixture test, 2:2 
express covenants as to buildings, 2:4 
Personal Property Security Acts, 2:5 

Gravel, 2:11 
Legal signification, 2:1 
Timber 

in general, 2:9 
profit 023901911/2 prendre, 2:10 

LAND TITLES ACTS 
Easements and prescription under Land 

Titles Acts, 14:134 
Mechanics’ liens, 13:100 
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LEASE 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
By purchaser 

effect of purchaser’s covenant to grow 
crops, 13:77 

in general, 13:76 
tenant’s right to remove agricultural 

fixtures, 13:78 
By vendor 

in general, 13:72 
status of lessee after completion, 

CITE13:75 
vacant possession, 13:73 
where purchaser sitting-tenant, 13:74 

Estoppel, 11:3 
Juridical nature of contract for sale of 

land, 1:10 

LIABILITY 
Assignee’s liability for use and occupa-

tion, 13:42 
Conveyance or transfer of land subject to 

mortgage and personal liability of 
purchaser, 15:17 

Fraud and vendor alleging agency to 
escape personal liability, 7:41 

Fraudulent misrepresentations and 
liability of agent for damages, 7:22 

Liability of agent contracting in own 
name, 3:15 

Liability of agent under Hedley Byrne 
Doctrine, 20:23 

Liability of subpurchaser after quit claim 
by subvendor to head vendor, 13:47 

Mechanics’ liens and general principle as 
to liability, 13:102 

Negligence of solicitor 
concurrent liability in contract and in 

tort, 19:13 
liability to person other than client, 

19:21 
Purchaser’s liability for use and occupa-

tion, 13:4 
Tort liability of builder-vendor, 7:19 

LIENS 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
Mechanics’ liens, see MECHANICS’ 

LIENS 

LIENS—Cont’d 
Purchaser’s lien, see PURCHASER’S 

LIEN 
Seed grain liens, 13:125 
Vendor’s lien, see VENDOR’S LIEN 

LIMITATIONS 
Negligence of solicitor and limitation 

period, 19:15 
Prescription and limitation, 13:60 
Statute of Limitations 

completion, 14:67 
possession, 13:15 

LIS PENDENS 
See CERTIFICATE OF PENDING LITI-

GATION 

MARRIED PERSONS 
See also PARTIES 
Constructive trust, 3:73 
Constructive trust and ‘‘common law’’ 

relationships, 3:74 
Dower legislation and effect of wife join-

ing in instrument, 3:85 
Presumption of advancement, 3:71 
Purchase of property in name of one 

person only, 3:75 
Relationship as affecting capacity to 

contract, 3:69 
Resulting trust, 3:72 
Severance of joint tenancy, 3:70 

MECHANICS’ LIENS 
See also LIENS; POSITION OF PAR-

TIES PENDING COMPLETION 
Bona fide purchaser for value without 

actual notice, 13:118 
Cancellation of claim of lien on payment 

of security, 13:123 
Crown, 13:122 
Fire insurance moneys as security for 

mechanics’ liens, 13:97 
Foreclosure proceedings, 13:119 
General principle as to liability, 13:102 
Land Titles Acts and Registry Acts, 

13:100 
Legislation and statutes in pari materia, 

13:99 
Lienable interests, 13:117 
Lien claimant as purchaser pro tanto, 

13:116 
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MECHANICS’ LIENS—Cont’d 
Lis pendens as affecting claim of mechan-

ics’ lien, 13:109 
Loss or discharge of lien, 13:124 
Mining companies, 13:108 
Money paid into court pursuant to statute, 

13:113 
Preferential payment, 13:114 
Purchaser and vendor equated with 

mortgagor and mortgagee, 13:101 
Purchaser’s lien versus claim of mechan-

ics’ lien, 13:105 
Revenue Canada’s requirement to pay 

versus claim of mechanics’ liens, 
13:106 

Subrogation and assignment of claim of 
lien, 13:115 

Trustee in bankruptcy versus claim of 
mechanics’ lien, 13:107 

Validity of lien, 13:103 
Vendor not entitled to invoke no-assign-

ment clause, 13:111 
Vendor not entitled to judgment for 

purchase money, 13:110 
Vendors and Purchasers Acts, 13:121 
Vendor’s lien versus claim of mechanics’ 

lien, 13:104 
Veterans’ Land Act as affecting claim of 

mechanics’ lien, 13:112 
Wrongful removal of building, 13:120 

MEMORANDUM, FORM OF 
See also STATUTE OF FRAUDS 
Identity of parties and memorandum 

under seal, 4:29 
In general, 4:20 
Memorandum made after contract and 

necessity for writing, 4:10 
Purported repudiation, 4:22 
Stipulation for more formal document, 

4:23 
Undelivered deed or draft, 4:21 

MENTALLY INCOMPETENT 
PERSONS 

See also PARTIES 
Capacity to contract, 3:87 
Drunkards, 3:89 
Power of attorney, 3:88 
Testator, 1:25 

MISREPRESENTATIONS 
Damages 

action for deceit, 7:38 
fraudulent misrepresentation, 7:37 
innocent misrepresentation, 7:39 

Election to affirm contract, 7:34 
Election to repudiate, 7:36 
Fire insurance and misrepresentation by 

agent, 13:87 
Fraudulent misrepresentation, see 

FRAUDULENT 
MISREPRESENTATIONS 

Innocent misrepresentation and rescission 
abatement, 7:33 
compensation, 7:33, 9:46 
effect of contract ceasing to be execu-

tory, 7:32 
innocent misrepresentation, 7:29 
when rescission denied, 7:30 
when rescission granted, 7:31 

Negligent misrepresentation, 7:20 
Single or interrelated misrepresentations, 

7:35 

MISTAKE 
Bona fide purchaser for value, 8:13 
Completion by conveyance as affecting 

remedy, 8:7 
Damages, 8:12 
In general, 8:2 
Mistake of law, 8:9 
Mutual mistake and specific performance, 

8:3 
Prefatory, 8:1 
Recovery of monies paid by mistake, 8:10 
Rectification, 8:8 
Rescission, 8:5 
Specific performance, 8:11 
Unilateral mistake and specific perfor-

mance, 8:4 
When rescission barred, 8:6 

MORTGAGES 
Acceptance of title 

vendor’s statutory declaration as to 
mortgage balance, 9:74 

when production of discharge of 
mortgage essential, 9:75 

Assignment of contract by vendor 
mortgage by vendor subsequent to 

contract, 13:28 
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MORTGAGES—Cont’d 
Assignment of contract by vendor 

—Cont’d 
statutory recognition of vendor’s right 

to assign by way of mortgage, 
13:30 

Balance-due-on-sale clause, 14:62 
Conveyance or transfer of land subject to 

mortgage, see CONVEYANCE 
AFTER COMPLETION 

Deduction and investigation of title 
effect of release by submortgagee, 9:13 
erroneous mortgage discharge state-

ment, 9:24 
forged mortgage discharge statement, 

9:23 
right of purchaser to keep mortgage 

alive, 9:22 
Juridical nature of contract for sale of 

land 
agreement for sale disguised as 

mortgage, 1:20 
mortgage, 1:19 

Mechanics’ lien - purchaser and vendor 
equated with mortgagor and 
mortgagee, 13:101 

Mortgage investments by trustee, 3:40 
Options 

absolute conveyance intended as 
mortgage, 6:8 

agreement of sale intended as 
mortgage, 6:8 

in favour of mortgagor or lessee, 6:7 
mortgage of land by optioner, 6:14 
transfer intended as mortgage, 6:8 

Payment made to mortgagees, 14:16 
Preparation and tender of conveyance 

agreement of sale characterized as 
mortgage transaction, 14:97 

conveyance in absolute form when in 
fact mortgage, 14:96 

conveyance subject to mortgage, 14:95 
vendor’s obligation to discharge 

mortgage, 14:98 
Purchaser in judicial sale of mortgaged 

land, 17:71 
Purchaser’s right to mortgage, 13:49 
Set-off as against purchase-money 

mortgage, 14:74 
When purchaser entitled on closing to 

registered or registrable discharge of 
mortgage, 14:146 

NEGLIGENCE OF SOLICITOR AND 
STANDARD OF CARE 

Advice, 19:3 
Breaches of undertaking, 19:22 
Concurrent liability in contract and in tort, 

19:13 
Damages, 19:14 
Disproving undue influence, 19:19 
Duty as to choice of remedy, 19:5 
Duty as to zoning by-laws, 19:10 
Explaining implications of legal docu-

ments and statutes, 19:6 
Fees, 19:24 
Fiduciary relationship, 19:16 
Financial dealings with client, 19:18 
Gift from client to solicitor, 19:17 
Investigation of title, 19:7 
Knowledge of solicitor imputed to client, 

19:4 
Legislation as affecting solicitor’s 

negligence, 19:12 
Liability to person other than client, 19:21 
Limitation period, 19:15 
Negligent conduct, further examples of, 

19:8 
Non-negligent conduct, further examples 

of, 19:9 
Prefatory, 19:1 
Registration of documents, 19:11 
Seizure of files from lawyer’s office, 

19:23 
Solicitor acting for both clients in same 

transaction, 19:20 
Standard of care, 19:2 

NEGOTIATIONS 
Continuing negotiations, 12:69 
Rights of parties after failure of negotia-

tions, 5:28 

NOTICE 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
Certificate of pending litigation (lis 

pendens), 13:65 
Covenant or option for renewal of term, 

13:57 
Deposit by tenant as security for perfor-

mance, 13:56 
Dower, 13:59 
Easements, 13:58 
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NOTICE—Cont’d 
Effect of purchaser’s notice of defect in 

title, 9:86 
Extra-judicial determination of contract 

defective notice, 17:81 
effect of notice, 17:80 
essentials of valid notice, 17:78 
statement of claim as notice, 17:79 

In general, 13:50 
Necessity for valuable consideration, 

13:52 
Notice in chain of title of unpaid note, 

14:11 
Notice in pursuance of acceleration 

clause, 14:57 
Notice of fraud, 14:6 
Notice of trust, 9:9 
Notice under Torrens system, 13:64 
Personal property, 13:68 
Person claiming through bona fide 

purchaser for value without notice, 
13:62 

Person claiming under void deed, 13:63 
Possession as notice, 13:54 
Possession by vendor’s tenant, 13:55 
Prescription and limitation, 13:60 
Purchaser in good faith - Registry Acts, 

13:51 
Quit-claim deed, 13:61 
Registry Acts for benefit of subsequent 

purchasers, 13:53 
Time is of the essence 

notice making time of the essence, 
12:65 

when vendor not bound to give notice 
to determine contract, 12:57 

Vacating or cancellation of certificate of 
lis pendens, 13:66 

Wrongful filing of certificate of lis 
pendens, 13:67 

OFFER 
Absence of formal documents, 5:12 
Acceptance and conformity to offer, 5:15 
Assignment of, 5:11 
Consensus 

conditional offer, 5:4 
counter-offer, 5:3 
necessity for mutual assent, 5:1 
offer by letter, 5:2 

OFFER—Cont’d 
Lapse 

bankruptcy of offeror, 5:10 
in general, 5:9 

Repudiation as offer to rescind, 10:2 
Repudiation by principal precluding 

subsequent offer of performance, 
3:13 

Withdrawal of offer 
‘‘escape clause,’’ 5:8 
evasion by offeror of acceptance, 5:7 
when offer made without valuable 

consideration, 5:5 
withdrawal to be communicated, 5:6 

OPEN CONTRACT 
Definition, 1:7 
Presumption as to fee simple, 9:63 

OPTIONS 
Absolute conveyance intended as 

mortgage, 6:8 
Agreement of sale intended as mortgage, 

6:8 
Assignment by optionee of, 6:13 
Conditions precedent to exercise of, 6:12 
Consideration, 6:9 
Definition, 6:1 
Duration of, 6:11 
Effect of option not to perform contract, 

6:6 
Exercise of, 6:4 
Extension of time, 6:10 
Extension of waiver, 6:10 
For renewal of term, 13:57 
In favour of mortgagor or lessee, 6:7 
Money paid by optionee on account of 

price, 6:5 
Mortgage of land by optioner, 6:14 
Right of first refusal, 6:3 
Right of pre-emption, 6:3 
Rule Against Perpetuities, as affected by, 

6:2 
To purchase, 1:11, 16:41 
Transfer intended as mortgage, 6:8 
Transfer of land by optioner, 6:14 

PARTIES 
Agents, see AGENTS 
Aliens, 3:21 
Companies, see COMPANIES 
Convicts, 3:90 
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PARTIES—Cont’d 
Co-owners, 3:29 
Dower legislation, see DOWER 

LEGISLATION 
Homestead legislation, see 

HOMESTEAD LEGISLATION 
Husband and wife, see MARRIED 

PERSONS 
Identity of, see also STATUTE OF 

FRAUDS 
contracting party as agent, 4:30 
in general, 4:26 
memorandum under seal, 4:29 
sufficient identification, 4:27 
transfer in blank, 4:28 

Indians, 3:92 
Infants, see INFANTS 
In general, 3:1 
Mentally incompetent persons, see 

MENTALLY INCOMPETENT 
PERSONS 

Municipal corporations, 3:91 
Not ad idem, see ACCEPTANCE 
Partners, see PARTNERS 
Personal representatives, see PERSONAL 

REPRESENTATIVES 
Vendor as co-purchaser, 3:93 
Where vendor seeks remedy, see REME-

DIES OF VENDOR 

PARTNERS 
See also PARTIES 
Contract not executed by all partners, 

3:28 
Evidence of partnership, 3:26 
In general, 3:22 
Limited partnership, 3:24 
Sale by partner of firm’s land, 3:25 
Statutory provisions, 3:23 
Trustee relationship, 3:27 

PART PERFORMANCE 
See also STATUTE OF FRAUDS 
Damages, 4:18 
Doctrine, 4:12 
Lack of corporate seal, 4:17 
Marshalling of evidence, 4:13 
Other acts, 4:15 
Payment of money, 4:16 
Taking possession, 4:14 

PAYMENT AND COMPLETION 
See also COMPLETION 
Acceptance of title, 14:5 
Conditions precedent, 14:4 
Delivery of abstract, 14:7 
Dependent covenants, 14:9 
Independent covenants, 14:9 
Judgment against vendor, 14:10 
Notice in chain of title of unpaid note, 

14:11 
Notice of fraud, 14:6 
Payment other than in cash 

alleged payment possessing no 
substance, 14:46 

failure to convey other land, 14:44 
implied representation that assignor has 

equity, 14:45 
in general, 14:43 

Preparation of conveyance or transfer, 
14:8 

Tender of payment, see TENDER 
To whom payment is made 

agents, 14:13 
bank, 14:17 
in general, 14:12 
mortgagees, 14:16 
payment with notice of encumbrance, 

14:19 
receipt, 14:18 
receiver, 14:14 
trustee, 14:15 

PERSONAL REPRESENTATIVES 
See also PARTIES 
Administrator becoming trustee, 3:37 
Approbation of court, 3:35 
Cessation of statutory power of sale for 

administration purposes, 3:46 
Commorientes legislation, 3:49 
Conveyance or transfer ‘‘in trust,’’ 3:42 
Death of deceased caused by next of kin, 

3:47 
Devolution to personal representative, 

3:44 
Effect of beneficiaries consenting, 3:34 
Foreign administrators and executors, 

3:48 
Limits on non-statutory power of sale, 

3:33 
Mortgage investments by trustee, 3:40 
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PERSONAL REPRESENTATIVES 
—Cont’d 

Personal representative becoming trustee, 
3:45 

Personal representative selling to self, 
3:36 

Purchase of land as investment by trustee, 
3:39 

Real estate agent as executor, 3:38 
Statutory provisions, 3:30 
Trustees, 3:32 
Trustee under absolute conveyance or 

transfer, 3:41 
Trust for sale, 3:31 
Vendors and Purchasers Act, 3:43 

PLACE OF PERFORMANCE 
See also COMPLETION 
Bank exchange and gold clauses, 14:21 
In general, 14:20 
Prepayment of rent, 14:23 
Rent, 14:22 

POSITION OF PARTIES AFTER 
COMPLETION 

See also COMPLETION; POSITION OF 
PARTIES PENDING COMPLE-
TION 

Conveyance or transfer of land subject to 
mortgage, see CONVEYANCE 
AFTER COMPLETION 

Covenants for title, see COVENANTS 
Merger of contract in conveyance, 15:20 
Remedies, see REMEDIES AFTER 

COMPLETION 

POSITION OF PARTIES PENDING 
COMPLETION 

See also COMPLETION; POSITION OF 
PARTIES AFTER COMPLETION 

Assignment of contract 
by purchaser, see ASSIGNMENT OF 

CONTRACT 
by vendor, see ASSIGNMENT OF 

CONTRACT 
Condominiums, 13:79 
Cy-pres execution of contract, 13:48 
Expropriation, 13:126 
Fire insurance, see INSURANCE 
Interest versus possession, see INTER-

EST VERSUS POSSESSION 
Lease 

by purchaser, see LEASE 

POSITION OF PARTIES PENDING 
COMPLETION—Cont’d 

Lease—Cont’d 
by vendor, see LEASE 

Mechanics’ liens, see MECHANICS’ 
LIENS 

Notice, see NOTICE 
Possession, see POSSESSION 
Purchaser’s right to injunction, 13:70 
Purchaser’s right to mortgage, 13:49 
Purchaser’s right to rescission or dam-

ages, 13:71 
Seed grain liens, see LIENS 
Slander of title, 13:69 
Subdivision by vendor of land sold under 

agreement of sale, 13:80 
Subpurchasers, see SUBPURCHASERS 
Taxes, 13:21 
Title insurance, see INSURANCE 
Vendors and Purchasers Acts, see 

VENDORS AND PURCHASERS 
ACTS 

POSSESSION 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
Common law rules that property at risk of 

purchaser, 13:6 
Effect of inability of vendor to give pos-

session, 13:5 
Effect of surrender of possession, 13:9 
Final inspection of property on day of 

closing, 13:2 
Fire insurance and possession, 13:90 
In general, 13:1 
Interest versus possession, see INTER-

EST VERSUS POSSESSION 
Lease by vendor and vacant possession, 

13:73 
Notice 

possession as notice, 13:54 
possession by vendor’s tenant, 13:55 

Obligation of vendor to maintain property, 
13:7 

Part performance and taking possession, 
4:14 

Possessory title 
adverse possession as foundation for 

possessory title, 9:57 
Crown, 9:58 
in general, 9:56 
proof of possession, 9:59 

INDEX 

Index-17 © 2021 Thomson Reuters, Rel. 4, 4/2021 



POSSESSION—Cont’d 
Possessory title—Cont’d 

Quieting of Titles Act, 9:60 
Purchaser may maintain trespass against 

third parties, 13:8 
Purchaser’s liability for use and occupa-

tion, 13:4 
Recovery by vendor of possession pend-

ing judgment, 13:12 
Re-taking of possession by vendor not 

necessarily termination of contract, 
13:11 

Statute of Limitations, 13:15 
Summary landlord-and-tenant proceed-

ings, 13:14 
Taking possession as acceptance of title, 

13:3 
Unauthorized possession by purchaser, 

9:7 
Vendor retaking possession, 10:3 
Vendor’s right to maintenance of security, 

13:13 
Vendor’s right to order for possession, 

13:10 
Waiver of objections implied from 

purchaser’s acts 
possession precludes rescission, 9:80 
purchaser taking possession, 9:78 

PRICE 
See LAND AND PRICE 

PURCHASER 
Definition, 1:2 
Liens, see PURCHASER’S LIEN 
Remedies, see REMEDIES OF 

PURCHASER 
Subpurchasers, see SUBPURCHASERS 

PURCHASER’S LIEN 
See also REMEDIES OF PURCHASER 
Effect of payment of deposit to auctioneer 

as stakeholder, 18:13 
In general, 18:9 
Loss of lien, 18:15 
Nature of lien, 18:10 
No lien for damages, 18:14 
Payment of deposit to stakeholder does 

not give purchaser lien on land, 
18:12 

Torrens system, 18:17 
Transfer of lien, 18:16 
When lien arises, 18:11 

REAL ESTATE AGENTS 
Commissions, see RECOVERY OF 

COMMISSION BY REAL ESTATE 
AGENT OR BROKER 

Ordinary authority given to real estate 
agent, 3:7 

Real estate agent as executor, 3:38 

RECEIVER 
Appointment of, 17:39 
To whom payment is made, 14:14 

RECOVERY OF COMMISSION BY 
REAL ESTATE AGENT OR 
BROKER 

Action by agent against purchaser, 20:29 
Action by purchaser against agent, 20:30 
Action by vendor against agent, 20:28 
Agent as fiduciary cannot serve two 

masters, 20:26 
Agent as stakeholder, 20:13 
Agent’s car exempt from execution, 20:27 
Agent’s duty as to title, 20:15 
Bankruptcy of broker, 20:11 
Conditional commission agreement, 20:5 
Disclosure by agent, 20:21 
In general, 20:2 
Liability of agent under Hedley Byrne 

Doctrine, 20:23 
Listing agreement, 20:20 
Loss referable to general law, 20:22 
Loss referable to non-compliance with 

statute, 20:19 
Principal’s duties, 20:8 
Priorities vis-023901911/2-vis other 

charge holders, 20:4 
Quantum meruit, 20:12 
Ready, able and willing to purchase, 

20:16 
Real estate agent or broker as fiduciary, 

20:25 
Real estate licensing legislation, 20:17 
Relationship between agent and salesman 

is not that of master and servant, 
20:7 

Relationship of agent or broker with 
principal, 20:1 

Solicitor acting for agent suing for com-
mission, 20:18 

Unconditional commission agreement, 
20:6 
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RECOVERY OF COMMISSION BY 
REAL ESTATE AGENT OR 
BROKER—Cont’d 

Use of appraisal report by agent or broker, 
20:24 

Waiver of commission, 20:3 
When principal liable to pay commission 

twice, 20:10 
Whether stakeholder is trustee and liable 

for interest on deposit, 20:14 
Who pays commission, 20:9 

RECOVERY OF DAMAGES BY 
PURCHASER 

See also REMEDIES OF PURCHASER 
Action for restitution of purchase monies, 

18:29 
Appeal on quantum, 18:31 
Circumstances in which damages denied 

purchaser, 18:28 
Circumstances in which damages 

recovered by purchaser, 18:27 
Difficulty in fixing amount of damages, 

18:23 
In general, 18:18 
Law relating to loss of chance, 18:24 
Measure of damages in contract, 18:22 
Prepaid rent, 18:25 
Resale as affecting measure of damages, 

18:26 
Rule in Bain v. Fothergill, 18:19 

judicial disinclination to follow Rule, 
18:20 

Sale of homestead, 18:30 
Torrens system, 18:21 

RECOVERY OF DAMAGES BY 
VENDOR 

See also REMEDIES OF VENDOR 
Appeal on quantum, 17:101 
Chancery Amendment Act, 1858, as 

affecting pleadings, 17:95 
Compatibility of damages with determina-

tion or discharge, 17:98 
Deposit to be taken into account in fixing 

damages, 17:96 
Difficulty in fixing amount of damages, 

17:90 
Disclosure by agent, 20:21 
Failure to register under New Homes 

Warranty Plan as bar to recovery, 
17:93 

RECOVERY OF DAMAGES BY 
VENDOR—Cont’d 

Improvements to be taken into account in 
fixing damages, 17:97 

In general, 17:86 
Market price, 17:88 
Measure of damages, 17:87 
Pleadings in vendor’s action for damages, 

17:94 
Quantum meruit, 20:12 
Real estate agent or broker as fiduciary, 

20:25 
Rule against double satisfaction, 17:92 
Some situations in which damages denied 

vendor, 17:100 
Some situations in which damages 

recovered by vendor, 17:99 
Time of assessment of damages, 17:89 
Vendor’s obligation to make reasonable 

attempt to mitigate damages, 17:91 

RECTIFICATION 
See also STATUTE OF FRAUDS 
Evidence required, 4:43 
Jurisdiction, 4:42 
Prefatory, 4:41 
Recission of contract, 4:45 
Specific performance and, 4:44 
Variation of contract, 4:45 

REGISTRY ACTS 
Abstract, 9:5 
For benefit of subsequent purchasers, 

13:53 
Mechanics’ liens, 13:100 
Purchaser in good faith, 13:51 

REMEDIES 
After completion, see REMEDIES 

AFTER COMPLETION 
For default, see REMEDIES FOR 

DEFAULT 
Of purchaser, see REMEDIES OF 

PURCHASER 
Of vendor, see REMEDIES OF VENDOR 

REMEDIES AFTER COMPLETION 
See also POSITION OF PARTIES 

AFTER COMPLETION 
After conveyance, 15:5 
After registration of conveyance, 15:5 
In general, 15:1 
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REMEDIES AFTER COMPLETION 
—Cont’d 

Operation under Torrens system of rule 
giving finality to executed contracts, 
15:4 

Other effects of contract ceasing to be 
executory, 15:3 

Terms may be imposed, 15:2 

REMEDIES FOR DEFAULT 
Action for specific performance precludes 

contractual determination, 16:36 
Act of one party rendering performance 

impossible by other 
extraordinary occurrence rendering 

agreement void, 16:33 
in general, 16:32 

Bankruptcy, 16:30 
Deposit versus purchase money, 16:39 
Election of remedies 

contractual determination affects 
obligations of both vendor and 
purchaser, 16:23 

effect of vendor electing specific per-
formance in lieu of contractual 
determination, 16:21 

election to determine contract precludes 
recovery of price, 16:20 

in general, 16:15 
innocent party treating contract as 

ended versus rescission ab initio, 
16:17 

no judgment for two inconsistent reme-
dies, 16:18 

plaintiff must elect, 16:19 
pleading inconsistent remedies, 16:16 
specific performance denied purchaser 

who has claimed return of 
purchase money, 16:24 

vendor electing cancellation and 
purchaser alleging rescission, 
16:22 

Equitable relief against forfeiture by 
vendor - jurisdiction, 16:37 

Jurisdiction of court 
enforcement of personal judgment in 

foreign jurisdiction, 16:3 
equitable rescission, 16:13 
evidence of foreign law, 16:4 
Farm Debt Review Act (Canada), 16:12 
injunction, 16:14 
judgment of foreign court, 16:5 

REMEDIES FOR DEFAULT—Cont’d 
Jurisdiction of court—Cont’d 

jurisdiction in specific performance and 
damages, 16:6 

jurisdiction of court as to foreign land, 
16:2 

restrictions on action on covenant for 
payment 

ab"Alberta, 16:8 
ab"prefatory, 16:7 
ab"Saskatchewan, 16:10 

stay of execution - Alberta, 16:9 
Torrens system, 16:1 
vendor’s actions requiring leave of 

court - Saskatchewan, 16:11 
Meaning of ‘‘satisfactory’’ to purchaser, 

16:34 
Non-performance etc. as bar to remedy 

(purchaser’s non-performance) 
defaulting purchaser buying at tax sale, 

16:29 
effect of abandonment by purchaser, 

16:28 
where recovery of deposit by purchaser 

allowed, 16:27 
where recovery of deposit by purchaser 

denied, 16:26 
Non-performance etc. as bar to remedy 

(vendor’s non-performance), 16:25 
Purchaser’s lien, 16:38 
Rescission by one party recognized by 

other, 16:35 
Specific performance, see SPECIFIC 

PERFORMANCE AS REMEDY 
FOR DEFAULT 

Tax sale deed, 16:31 

REMEDIES OF PURCHASER 
Election of remedy 

fraud, 18:3 
in general, 18:2 

New Home Warranties, 18:36 
Purchaser’s lien, see PURCHASER’S 

LIEN 
Recovery of damages by purchaser, see 

RECOVERY OF DAMAGES BY 
PURCHASER 

Recovery of purchase monies, when ques-
tion arises as to, 18:35 

Rescission by purchaser 
purchaser’s rights arising from lawful 

rescission, 18:34 
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REMEDIES OF PURCHASER—Cont’d 
Rescission by purchaser—Cont’d 

rescission ab initio by purchaser, 18:32 
rescission by purchaser after comple-

tion, 18:33 
Specific performance, see SPECIFIC 

PERFORMANCE AS REMEDY OF 
PURCHASER 

Summary of remedies of purchaser, 18:1 

REMEDIES OF VENDOR 
Adjournment, 17:27 
Appointment of receiver, 17:39 
Cancellation 

final order of ‘‘foreclosure,’’ 17:40 
opening up final order of ‘‘foreclosure’’ 

ab"in general, 17:41 
ab"statutory modification rule, 17:42 

purchaser as trespasser after final order, 
17:43 

Claim for relief from forfeiture of 
purchase monies or deposit 

deposit - when recoverable by 
purchaser, 17:25 

limit on liquidated damages, 17:26 
purchase moneys, 17:24 

Costs 
in general, 17:29 
no costs against purchaser personally, 

17:30 
Effect of order nisi in cancellation action, 

17:32 
Ejectment, 17:102 
Equitable relief from forfeiture of 

purchase money, 17:85 
Extra-judicial determination of contract 

defective notice, 17:81 
effect of notice, 17:80 
essentials of valid notice, 17:78 
in general, 17:76 
judicial declaration of valid determina-

tion, 17:84 
results flowing from contractual deter-

mination, 17:82 
statement of claim as notice, 17:79 
statutory restrictions on exercise of 

right, 17:77 
waiver of right, 17:83 

Judgment for specific performance with 
consequential relief, 17:31 

REMEDIES OF VENDOR—Cont’d 
Judicial sale 

in general, 17:36 
jurisdiction, 17:35 

Notional landlord and tenant relationship, 
17:103 

Parties 
agents, 17:20 
Alberta, 17:13 
Conditional Sales Act, 17:17 
Crown, 17:14 
death of parties, 17:23 
execution or judgment creditors, 17:11 
in general, 17:8 
joint purchasers, 17:18 
joint vendors, 17:19 
mechanics’ lien claimant, 17:15 
mortgagees, 17:21 
Saskatchewan, 17:12 
stakeholder, 17:22 
stranger to contract, 17:9 
subpurchaser joining in head vendor, 

17:10 
substituting plaintiff, 17:16 

Payment of purchase price, 17:38 
Power of vendor to resell 

where contract is not registered, 17:56 
where contract is registered, 17:57 
where contract provides in express 

terms that vendor may resell, 
17:55 

where vendor has not reserved power to 
resell, 17:54 

Proof as to amount owing, 17:28 
Purchaser in judicial sale of mortgaged 

land, 17:71 
Purported ‘‘rescission’’ by vendor 

effect, 17:49 
in general, 17:48 
rescission versus termination, 17:47 

Recovery by vendor of damages, see 
RECOVERY OF DAMAGES BY 
VENDOR 

‘‘Redemption period’’ for purchaser, 
17:37 

Repudiation after judgment 
in general, 17:33 
refusal of purchaser to obey order for 

specific performance, 17:34 
Specific performance - equated with 

action for balance of purchase 
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REMEDIES OF VENDOR—Cont’d 
money, see SPECIFIC PERFOR-
MANCE AS REMEDY OF 
VENDOR 

Summary landlord-and-tenant proceed-
ings 

in general, 17:45 
purpose of legislation, 17:46 

Summary of remedies of vendor, 17:1 
Summary proceedings, 17:44 
Vendor’s action for purchase money 

effect of personal judgment, 17:51 
garnishment, 17:52 
in general, 17:50 
Statute of Limitations, 17:53 

Vendor’s lien, see VENDOR’S LIEN 
Vendor’s statutory quasi-lien on crops 

damages, 17:73 
in general, 17:72 
statutory forms, 17:74 
theft and breach of trust, 17:75 

REPRESENTATIONS 
Clause excluding representations dehors 

contract, 7:12 
Misrepresentations, see 

MISREPRESENTATIONS 
Payment other than in cash and implied 

representation that assignor has 
equity, 14:45 

Relevant inquiries as to truth of represen-
tation, 7:5 

REPUDIATION 
By principal precluding subsequent offer 

of performance, 3:13 
By purchaser as affecting vendor’s 

obligation to make title, 17:7 
Form of memorandum and purported 

repudiation, 4:22 
Misrepresentations and election to repudi-

ate, 7:36 
Of contract, see REPUDIATION OR 

ABANDONMENT OF CONTRACT 
Purchaser’s repudiation for want of title 

commencement of action as repudia-
tion, 9:91 

repudiation after decree for specific 
performance, 9:92 

repudiation must be prompt, 9:88 
repudiation on ground other than want 

of title, 9:90 

REPUDIATION—Cont’d 
Purchaser’s repudiation for want of title 

—Cont’d 
rescission and restitution in integrum, 

9:93 
right to repudiate - when lost, 9:89 

Repudiation after judgment 
in general, 17:33 
refusal of purchaser to obey order for 

specific performance, 17:34 

REPUDIATION OR ABANDONMENT 
OF CONTRACT 

See also ESTOPPEL 
Consequences of repudiation or abandon-

ment, 10:5 
Election must be clear and unequivocal, 

10:4 
In general, 10:1 
Repudiation as offer to rescind, 10:2 
Vendor retaking possession, 10:3 

REQUISITIONS 
Acceptance of title 

rescission clause - vendor’s inability to 
answer requisition, 9:73 

vendor bound to answer requisitions, 
9:72 

RESCISSION 
Acceptance of title and rescission clause -

vendor’s inability to answer requisi-
tion, 9:73 

Equitable rescission, 16:13 
Innocent misrepresentation 

abatement, 7:33 
compensation, 7:33, 9:46 
effect of contract ceasing to be execu-

tory, 7:32 
innocent misrepresentation, 7:29 
when rescission denied, 7:30 
when rescission granted, 7:31 

Innocent party treating contract as ended 
versus rescission ab initio, 16:17 

Mistake, 8:5, 8:6 
Possession precluding rescission, 9:80 
Purchaser denied rescission for defect of 

title, 9:87 
Purchaser’s right to compensation in lieu 

of rescission, 9:68 
Purported ‘‘rescission’’ by vendor 

effect, 17:49 
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RESCISSION—Cont’d 
Purported ‘‘rescission’’ by vendor 

—Cont’d 
in general, 17:48 
rescission versus termination, 17:47 

Rescission and restitution in integrum, 
9:93 

Rescission by one party recognized by 
other, 16:35 

Rescission by purchaser 
purchaser’s rights arising from lawful 

rescission, 18:34 
rescission ab initio by purchaser, 18:32 
rescission by purchaser after comple-

tion, 18:33 
Vendor electing cancellation and 

purchaser alleging rescission, 16:22 

RESERVATIONS 
See EXCEPTIONS AND RESERVA-

TIONS 

RESTRICTIONS 
See also RESTRICTIVE COVENANTS 
Restrictions on action on covenant for 

payment 
Alberta, 16:8 
prefatory, 16:7 
Saskatchewan, 16:10 

Statutory building restrictions, 12:15 
Statutory restrictions of action on 

personal covenant, 14:50 
Statutory restrictions on exercise of right 

to extra-judicial determination of 
contract, 17:77 

RESTRICTIVE COVENANTS 
See also CONTRACTS 
Absence of benefited land, 12:17 
Breach of restrictive covenants 

conflict between conveyance and 
contract, 12:41 

damages, 12:35 
evidence as to identity of benefited 

land, 12:42 
expiry of restrictive covenant, 12:38 
extinguishment by unity of ownership, 

12:37 
injunction, 12:34 
material alteration in character of estate 

comprising building scheme, 
12:45 

RESTRICTIVE COVENANTS—Cont’d 
Breach of restrictive covenants—Cont’d 

Rules Against Perpetuities as affecting 
restrictive covenant, 12:39 

trustee creating building scheme, 12:44 
vendor’s power to vary building 

scheme, 12:43 
where covenant personal or positive, 

12:36 
where deed not signed by grantee, 

12:40 
Characteristics, 12:14 
Co-existence of dominant and servient 

tenements at date of action, 12:18 
Effect of conveyance superseding agree-

ment, 12:19 
Interpretation, 12:16 
Judicial modification, 12:23 
Modification, 12:26 
Positive covenants, 12:20 
Presumption that sale is free from, 12:13 
Registration, 12:22 
Restraint on alienation, 12:21 
Statutory building restrictions, 12:15 
Waiver, 12:25 

RULE AGAINST PERPETUITIES 
Contract, 1:22 
Easements, 14:130 
Estates upon condition and determinable 

fees, 14:100 
Options, 6:2 
Restrictive covenant, 12:39 
Right of re-entry and possibility of 

reverter, 14:101 

SALE AND AGREEMENT OF SALE 
See also AGREEMENT FOR SALE 
Definition, 1:3 

SET-OFF AND OTHER DEFENCES 
See also COMPLETION 
Against private debt of agent, 14:70 
Appropriation of purchase monies, 14:77 
Bankruptcy and law of set-off, 14:76 
Collateral securities, 14:72 
Damages, 14:71 
Equitable set-off, 14:69 
Gratuitous payment by vendor of lien, 

14:75 
Prefatory, 14:68 
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SET-OFF AND OTHER DEFENCES 
—Cont’d 

Set-off as against purchase-money 
mortgage, 14:74 

Specific performance, 14:73 
Vendor taking additional security for pay-

ment of purchase monies, 14:78 

SIGNATURE 
See also STATUTE OF FRAUDS 
Agents, 4:38 
Agent’s clerk, 4:39 
Auctioneer, 4:40 
Must authenticate whole writing, 4:37 

SOLICITORS 
See NEGLIGENCE OF SOLICITOR 

AND STANDARD OF CARE 

SPECIFIC PERFORMANCE 
Abatement of purchase price 

nature of decree for specific perfor-
mance with compensation, 9:42 

vendor entitled to specific performance 
where defect trifling or 
problematical, 9:43 

Action by agent for, 3:14 
Action for specific performance precludes 

contractual determination, 16:36 
Effect of vendor electing specific perfor-

mance in lieu of contractual determi-
nation, 16:21 

Improvidence as defence to specific per-
formance, 7:53 

Judgment refusing specific performance 
obtained by fraud of other party, 
16:52 

Judgments for specific performance with 
consequential relief, 17:31 

Jurisdiction in specific performance and 
damages, 16:6 

Mistake, 8:11 
Mutual mistake, 8:3 
Rectification, 4:44 
Refusal of purchaser to obey order for 

specific performance, 17:34 
Remedy for default, see SPECIFIC PER-

FORMANCE AS REMEDY FOR 
DEFAULT 

Remedy of purchaser, see SPECIFIC 
PERFORMANCE AS REMEDY OF 
PURCHASER 

SPECIFIC PERFORMANCE—Cont’d 
Remedy of vendor, see SPECIFIC PER-

FORMANCE AS REMEDY OF 
VENDOR 

Repudiation after decree for specific per-
formance, 9:92 

Set-off, 14:73 
Specific performance denied purchaser 

who has claimed return of purchase 
money, 16:24 

Subpurchasers, 13:45 
Unilateral mistake, 8:4 
With abatement of price, 3:78 

SPECIFIC PERFORMANCE AS 
REMEDY FOR DEFAULT 

See also REMEDIES FOR DEFAULT 
Chattels sold on land, 16:61 
Condition precedent as affected by stat-

ute, 16:48 
Contractual penalty as affecting penalty, 

16:55 
Crop payment agreements, 16:58 
Defect of title as affecting remedy, 16:54 
Denied to purchaser who has claimed 

return of purchase money, 16:24 
Foreign courts, 16:60 
Foreign lands, 16:59 
General grounds for refusing remedy of 

specific performance, 16:45 
Impecunious defendant and specific per-

formance, 16:42 
Judgment refusing specific performance 

obtained by fraud of other party, 
16:52 

Nature of, 16:40 
Non-performance of condition precedent 

as bar to specific performance, 16:47 
Option to purchase, 16:41 
Real estate contracts, 16:49 
Rectification and specific performance, 

16:44 
Specific grounds for refusing remedy of 

specific performance, 16:46 
Specific performance against Crown, 

16:57 
Specific performance granted, examples 

where, 16:43 
Unsuitability of property as affecting rem-

edy, 16:53 
Where condition precedent prevents 

formation of contract, 16:50 
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SPECIFIC PERFORMANCE AS 
REMEDY FOR DEFAULT—Cont’d 

Where condition precedent suspends 
formation of contract, 16:51 

Where contract signed by vendor only, 
16:56 

SPECIFIC PERFORMANCE AS 
REMEDY OF PURCHASER 

See also REMEDIES OF PURCHASER 
Conditions to be met by purchaser, 18:5 
Denied to purchaser who has claimed 

return of purchase money, 16:24 
Effect of foreign injunction, 18:6 
In general, 18:4 
Interference with contractual relations, 

18:8 
Wife of homestead-vendor as party, 18:7 

SPECIFIC PERFORMANCE AS 
REMEDY OF VENDOR 

See also REMEDIES OF VENDOR 
Allegations as to readiness, willingness 

and ability to perform, 17:5 
Executed conveyance necessary to sup-

port claim for purchase money, 17:2 
Judicial versus contractual remedies, 17:6 
Repudiation by purchaser as affecting 

vendor’s obligation to make title, 
17:7 

Statement of claim, 17:4 
Where contract executory, 17:3 

STANDARD OF CARE OF SOLICITOR 
See NEGLIGENCE OF SOLICITOR 

AND STANDARD OF CARE 

STATUTE OF FRAUDS 
Connected documents, 4:24 
Identity of parties, see PARTIES 
Land and price, see LAND AND PRICE 
Memorandum, form of, see MEMORAN-

DUM, FORM OF 
Oral explanatory evidence, 4:25 
Part performance, see PART PERFOR-

MANCE 
Recovery of money paid on oral sale, 

4:19 
Rectification, see RECTIFICATION 
Signature, see SIGNATURE 
Writing, necessity for, see WRITING, 

NECESSITY FOR 

SUBDIVISION 
Implied obligation of vendor to apply for 

subdivision approval, 4:33 
Subdivision by vendor of land sold under 

agreement of sale, 13:80 

SUBPURCHASERS 
See also POSITION OF PARTIES PEND-

ING COMPLETION 
Building schemes, 12:29 
Cancellation by head vendor, 13:46 
In general, 13:44 
Interest versus possession, 13:17 
Liability of subpurchaser after quit claim 

by subvendor to head vendor, 13:47 
Specific performance, 13:45 
Subpurchaser joining in head vendor, 

17:10 

TAXES 
In general, 13:21 
Land transfer tax, 14:156 
Property purchase tax, 14:156 

TENANTS 
Deposit by tenant as security for perfor-

mance, 13:56 
Lease by purchaser and tenant’s right to 

remove agricultural fixtures, 13:78 
Lease by vendor where purchaser sitting-

tenant, 13:74 
Notional landlord and tenant relationship, 

17:103 
Possession by vendor’s tenant, 13:55 
Summary landlord-and-tenant proceed-

ings 
in general, 13:14, 17:45 
purpose of legislation, 17:46 

TENDER 
See also COMPLETION 
Tender of conveyance 

purchaser’s failure to tender deed and 
effect on vendor’s obligation to 
show title, 14:92 

waiver of tender of conveyance, 14:91 
Tender of payment 

interest on funds by condominium 
purchasers, 14:42 

maintaining tender of payment, 14:40 
successful plea of, 14:37 
tender of payment must be in coin of 

nation, 14:41 
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TENDER—Cont’d 
Tender of payment—Cont’d 

waiver by vendor of tender of purchase 
money, 14:39 

when actual production of money 
required, 14:38 

Tender of performance, 14:36 

TERMINATION 
Conditions justifying termination of 

contract, 12:3 
Purchaser’s termination of contract due to 

vendor’s failure to convey or perfect 
title, 9:25 

Rescission versus termination, 17:47 
Re-taking of possession by vendor not 

necessarily termination of contract, 
13:11 

Termination of easement, 14:142 

TIMBER 
Exceptions and reservations - standing 

timber, 12:53 
In general, 2:9 
Profit 023901911/2 prendre, 2:10 

TIME 
Completion and, see also COMPLETION 

extension 
ab"ambiguity in covenant for pay-

ment, 14:63 
ab"oral extension, 14:65 
ab"setting aside agreement for exten-

sion of time, 14:64 
modification, 14:2 
registration, 14:3 

Is of the essence, see TIME IS OF THE 
ESSENCE 

TIME IS OF THE ESSENCE 
See also CONTRACTS 
Rules as to essentiality of time 

attornment clause, 12:59 
caveat or caution, 12:60 
default renders contract voidable, not 

void, 12:58 
jurisdiction of court, 12:54 
results flowing from time being of the 

essence, 12:56 
time for payment and delivery of 

conveyance, 12:55 
when vendor not bound to give notice 

to determine contract, 12:57 

TIME IS OF THE ESSENCE—Cont’d 
When time is of the essence 

in general, 12:61 
nature of property, 12:62 
notice making time of the essence, 

12:65 
prima facie cases, 12:64 
when surrounding circumstances 

considered, 12:63 

TITLE 
Completion and title, see also COMPLE-

TION 
where title is encumbered 

ab"payment into court, 14:48 
ab"vendor must show good title, 

14:47 
Deduction and investigation of title, see 

TITLE, DEDUCTION AND 
INVESTIGATION OF 

TITLE, DEDUCTION AND 
INVESTIGATION OF 

Abatement of purchase price allowed 
annulment clause - vendor reserving 

right to rescind, 9:36 
bar of dower, 9:38 
damages, 9:39 
failure of spouse to consent to sale of 

homestead only, 9:34 
failure of spouse to consent to sale of 

land (including homestead), 9:33 
failure of vendor in maintenance of 

property, 9:40 
failure of vendor to implement war-

ranty, 9:40 
in general, 9:32 
matter of conveyance, 9:37 
nature of decree for specific perfor-

mance with compensation, 9:42 
principle on which compensation 

calculated by court, 9:41 
tenancy by entireties, 9:35 
vendor entitled to specific performance 

or damages where defect trifling 
or problematical, 9:43 

Abatement of purchase price not allowed 
in general, 9:44 
innocent misrepresentation and 

compensation, 9:46 
purchaser’s election ‘‘to take all he can 

get,’’ 9:45 
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TITLE, DEDUCTION AND 
INVESTIGATION OF—Cont’d 

Abstract 
commencement, 9:4 
in general, 9:1 
purpose of abstract, 9:2 
Registry Acts, 9:5 
sufficiency of abstract, 9:3 
Torrens system, 9:6 

Acceptance of title 
in general, 9:69 
production of title deeds, 9:71 
provision for accepting or objecting to 

title, 9:70 
rescission clause - vendor’s inability to 

answer requisition, 9:73 
vendor bound to answer requisitions, 

9:72 
vendor’s statutory declaration as to 

mortgage balance, 9:74 
when production of discharge of 

mortgage essential, 9:75 
Covenant limiting production of title 

deeds, 9:11 
Damages for delay in conveyancing, 9:27 
Date of completion, 9:85 
Defect of title created by purchaser, 9:12 
Doubtful title, 9:61 
Duty of vendor to remove ‘‘clouds’’ on 

title, 9:17 
Effect of purchaser’s notice of defect in 

title, 9:86 
Effect of release by submortgagee, 9:13 
Encumbrances 

amount to be deducted from purchase 
price, 9:21 

as defined in Torrens Acts, 9:19 
caveats, 9:20 
meaning of ‘‘encumbrance,’’ 9:18 

Evidence of ancient documents, 9:10 
Knowledge of vendor’s title precluding 

objections, 9:8 
Marital status and sufficiency of statutory 

declarations, 9:14 
Marketable title, 9:47 
Mortgage 

erroneous mortgage discharge state-
ment, 9:24 

forged mortgage discharge statement, 
9:23 

TITLE, DEDUCTION AND 
INVESTIGATION OF—Cont’d 

Mortgage—Cont’d 
right of purchaser to keep mortgage 

alive, 9:22 
Notice of trust, 9:9 
Possessory title 

adverse possession as foundation for 
possessory title, 9:57 

Crown, 9:58 
in general, 9:56 
proof of possession, 9:59 
Quieting of Titles Act, 9:60 

Presumption as to fee simple 
in general, 9:62 
open contract, 9:63 

Purchaser denied rescission for defect of 
title, 9:87 

Purchaser’s disappointment in availability 
of land use, 9:15 

Purchaser’s entitlement to good title 
notwithstanding exercise of pre-pay-
ment privilege, 9:16 

Purchaser’s recovery for by-law infrac-
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Proceedings to enforce vendor’s lien 

—Cont’d 
vendor purchasing at judicial sale to 

recover deficiency, 17:70 
Subrogation of third party to vendor’s 

position under lien, 17:65 
Vendor’s lien versus bona fide purchasers 

for value, 17:67 
Waiver of vendor’s lien 

when not waived, 17:64 
when waived, 17:63 

Where title is in third party, 17:59 

WAIVER 
See also CONTRACTS 
Acceptance of purchase money, 12:68 
Commission, 20:3 
Consequence of time not being of the 

essence, 12:71 
Continuing negotiations, 12:69 
Contractual condition, 10:9 
Express extension, 12:67 
In general, 12:66 
Objections implied from purchaser’s acts 

acceptance of keys, 9:79 
evidence as to waiver of objections, 

9:81 
in general, 9:76 
possession precludes rescission, 9:80 
purchaser taking possession, 9:78 
vendor may lose right to rely upon 
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