
Index

ABATEMENT
Generally, § 12:32 to § 12:46

ACCOUNTS
See Estate Accounts
Releases vs. judgments, § 11:4 to

§ 11:8

ADEMPTION
Generally, § 12:32 to § 12:46,

§ 25:6 to § 25:20

ADVERTISING FOR CREDITORS
Generally, APP 15A § 15A:1,

§ 15:1, § 15:13 to § 15:25

AGREEMENTS FOR
COMPENSATION

See Compensation, instrument fixed
by

APPEALS
See Passing of Accounts

APPLICATION FOR
DIRECTIONS

Generally, § 13:12, § 15:13 to
§ 15:25, § 19:1

Application for directions, APP
19A § 19A:1 to APP 19A
§ 19A:3

Costs of, § 19:2, § 22:2 to § 22:8,
§ 22:16 to § 22:24

Evidence in, § 21:7
Partition and sale, Application for,

§ 19:10
Practice and procedure, § 19:5

judgment for directions, APP
19A § 19A:3

Proper questions for consideration,
§ 19:4

APPLICATION FOR
DIRECTIONS—Cont’d

Statutory authority to commence
Application, § 19:3

APPOINTMENT OF ESTATE
TRUSTEES

See also Removal of Personal
Representatives and Estate
Trustees

Generally, § 20:4
Appointment of estate trustees

without will, § 20:2
Certificate of Appointment, with

will, limited to assets referred
to in will, APP 12A § 12A:1

Initial letter, APP 11A § 11A:1

ATTORNEYS AND GUARDIANS,
GENERALLY

Chart format, APP 6A § 6A:2
Compensation

See Compensation
Duties and powers, See Duties and

Powers of Guardians and
Attorneys

BENEFICIARY DESIGNATIONS
Designations pursuant to Part III of

the Succession Law Reform
Act, § 12:32 to § 12:46

Revocation by will, § 12:32 to
§ 12:46

BREACH OF TRUST AND
RELIEF FROM LIABILITY

See also Attorneys and Guardians,
Generally, protection from
liability

Compensation and breach of trust,
§ 13:10, § 13:11
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BREACH OF TRUST AND
RELIEF FROM LIABILITY
—Cont’d

Exculpatory clauses, § 13:13 to
§ 13:15

Relief of trustees
generally, § 13:1 to § 13:4
liability coverage, § 13:13 to

§ 13:15
relief of trustees under section 35

of the Trustee Act, § 13:7 to
§ 13:9

relief under section 60 of the
Trustee Act, § 13:12, § 19:3

Standard of care, basic, § 13:7 to
§ 13:9

Standard of care, for investment,
§ 13:7 to § 13:9, § 14:6 to
§ 14:14

When relief is denied, § 13:10,
§ 13:11

BRITISH COLUMBIA
Dependant’s relief, § 17:14 to

§ 17:17
Trusts

Fraudulent Conveyance Act,
§ 17:16 to § 17:17

Wills Variation Act, § 17:15 to
§ 17:17

CALCULATION OF
COMPENSATION

See also Compensation, Duties and
Powers of Guardians and
Attorneys, Passing of Accounts

‘‘Five factors,’’ development of,
§ 1:4, § 2:7 to § 2:11

General principles, § 2:30, § 6:1 to
§ 6:4

Historical perspective, § 1:1
Interests of capital versus income/

revenue beneficiaries, § 4:22
to § 4:31

Loans by beneficiaries, § 4:21
Management fee

basis for calculation, § 2:16 to
§ 2:20

CALCULATION OF
COMPENSATION—Cont’d

Management fee—Cont’d
current status in awarding

management fee, § 2:16 to
§ 2:20

general principles, § 1:6
reduction in management fee,

§ 2:16 to § 2:20
‘‘special circumstances,’’ § 2:16

to § 2:20
Percentages guidelines

capital and revenue, Application
to, § 2:1 to § 2:6, § 2:16 to
§ 2:20

current status of, § 2:7 to § 2:11
development of, § 1:3 to § 1:7
increased percentages, § 2:21 to

§ 2:29
landmark cases, § 2:7 to § 2:11
management fee, Application to,

§ 2:1 to § 2:6
modification of specific transac-

tions
See Percentage Guidelines,

modification of specific
transactions in estate
accounts

Special fee
generally, § 1:7, § 2:12 to § 2:15,

§ 2:21 to § 2:29
complexity of estate, § 2:21 to

§ 2:29
conduct of personal representa-

tive, § 2:21 to § 2:29
management of a business,

§ 2:21 to § 2:29
Statutory basis in other Canadian

jurisdictions, APP 1A § 1A:1,
§ 1:8

CARE AND MANAGEMENT FEE
See Calculation of Compensation,

management fee
CHILDREN’S LAWYER

Generally, § 6:1 to § 6:4, § 6:10 to
§ 6:16

COMPENSATION & DUTIES OF ESTATE TRUSTEES
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CLAIMS AGAINST ESTATES
See Duties to Third Parties

COMPENSATION
See also Calculation of Compensa-

tion, Passing of Accounts
Generally, § 26:1 to § 26:5
Agreements between testators and

corporate trustees, § 3:11 to
§ 3:14

Bequests as, § 3:6
Client options, § 26:1 to § 26:5
Co-trustees and sharing compensa-

tion, APP 11A § 11A:1 to APP
11A § 11A:4

Estate trustees during litigation,
§ 2:30

Executor attesting as witness, § 3:7
to § 3:10

Historical context, § 1:1
Instrument, fixed by

generally, § 3:1
agreement, § 3:11 to § 3:14
benefit of, § 3:13
corporate trustees, § 3:12B,

§ 3:15
inter vivos trusts, APP 3A,

§ 3:18
power of attorney, § 3:19
successor trustees, Application to,

§ 3:5
will, § 3:2 to § 3:10

Jurisdiction of court
attorneys and guardians of prop-

erty, § 6:5 to § 6:9, § 6:30,
§ 6:31, § 26:6 to § 26:9

attorneys and guardians of the
person, § 26:18 to § 26:25

estate trustees, § 6:1 to § 6:4
trustees pursuant to inter vivos

trusts, § 6:5 to § 6:9
Legacies as compensation

See Legacies in Lieu of
Compensation

COMPENSATION—Cont’d
Misconduct, effect of

See Conduct, Impact on
Compensation

Personal care compensation
agreements, § 26:17, § 26:18
case law, § 26:18 to § 26:25
categories of personal care,

§ 26:1 to § 26:5
children, payment to, § 26:1 to

§ 26:5, § 26:18 to § 26:25
cost consequence of compensa-

tion claims, § 26:18 to
§ 26:25

joint accounts, compensation
paid from, § 26:18 to
§ 26:25

judge’s discretion to reduce,
§ 26:18 to § 26:25

Procedure on a passing of accounts
See Passing of Accounts

Property compensation
attorney misconduct, impact of,

§ 26:6 to § 26:9, § 26:15,
§ 26:16

case law, § 26:15, § 26:16
correspondence outlining, APP

25A § 25A:2
duty to account and pass

accounts, § 26:10 to § 26:14
judge’s discretion, § 26:6 to

§ 26:9
prior Approval requirement,

§ 26:1 to § 26:5
Public Guardian and Trustee’s

role re passing of accounts,
§ 26:10 to § 26:14

statutory tariffs, § 26:6 to § 26:9

CONDUCT, IMPACT ON
COMPENSATION

Attorney misconduct, § 25:1 to
§ 25:5.50, § 26:6 to § 26:9,
§ 26:15, § 26:16

Categories of misconduct
generally, § 9:3

INDEX
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CONDUCT, IMPACT ON
COMPENSATION—Cont’d

Categories of misconduct, generally
breach of trust, § 9:4, § 13:10,

§ 13:11
conflict of interest, § 9:11
egregious conduct, § 9:15
executor’s year, paying interest

on legacies, § 9:9
failure or delay to file tax returns,

§ 9:5
failure to generally discharge

duties, § 9:16
failure to keep proper records,

§ 9:12
failure to obtain Appropriate

values upon sale of assets,
§ 9:6

failure to pay legacy in timely
fashion, § 9:13

failure to treat beneficiaries with
an even hand, § 9:7

improper payments, § 9:10
improvident settlement of a

claim, § 9:14
loss of interest, § 9:8
pre-taking compensation

See Pre-taking Compensation
Jurisdiction of court to consider,

§ 9:1
Relief from misconduct, § 9:2

See also Breach of Trust and
Relief from Liability

Special fee, § 2:12 to § 2:15, § 2:21
to § 2:29

Standard of care Applicable to
attorneys and guardians of
property, § 9:17

CONFLICT OF INTEREST
See Duties of Estate Trustees Gen-

erally, conflict of interest

CONSTRUCTIVE TRUSTS
See Trusts, constructive trusts

CORPORATE TRUSTEES
Appointment of, as estate trustee

during litigation, § 3:16,
§ 3:17

Compensation fixed by agreement,
§ 3:11 to § 3:15

Investment in mutual funds, § 14:6
to § 14:14

CORROBORATION
See Evidence, corroboration

COSTS
Assessment of solicitors accounts

for ‘‘executor’s work,’’ § 5:4
Attorney, paid by, § 8:11 to § 8:19
Beneficiary, paid by, § 8:11 to

§ 8:19
Blended options, § 8:2 to § 8:10,

§ 21:19
Costs payable out of estate,

principle re, § 8:2 to § 8:10
Denied to estate trustee, § 22:2 to

§ 22:8
Discretionary factors rule, § 22:9 to

§ 22:15
Guardianship Applications,

contested, § 22:16 to § 22:24
Indemnification, concept of, § 8:2

to § 8:10, § 22:9 to § 22:15
Legal fees

assessment of, § 10:18
challenge of, § 10:14, § 10:15,

§ 10:18
dependant’s, interim order for,

§ 17:20
inter vivos transactions, § 10:14,

§ 10:15
reasonableness of, incurred by

Trustees, § 10:16 to § 10:18
trustee payment of, from estate,

§ 10:10
See also Pre-Taking

Compensation
Loser pay principles, trends in,

§ 8:2 to § 8:10

COMPENSATION & DUTIES OF ESTATE TRUSTEES
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COSTS—Cont’d
Personal representative, paid by,

§ 8:2 to § 8:19
Public policy considerations, § 8:2

to § 8:10
Rules and procedures on, § 22:9 to

§ 22:15
Scale of, § 8:2 to § 8:10

COSTS AND OFFERS TO
SETTLE

Application for opinion, advice or
direction, § 19:2 to § 19:5,
§ 22:2 to § 22:8, § 22:16 to
§ 22:24

Dependent relief proceedings,
§ 22:16 to § 22:24

Guardianship Applications,
contested, costs, § 22:16 to
§ 22:24

Offers to settle
generally, § 11:16 to § 11:21,

§ 22:16 to § 22:24
Rule 49, § 8:11 to § 8:19, § 22:9

to § 22:15
will challenges, § 22:16 to

§ 22:24
Passing of accounts, § 22:16 to

§ 22:24
contested matters, § 6:17
offer to settle, APP 22A § 22A:2
uncontested matters, § 6:26 to

§ 6:29
Proportionality, concept of, § 8:11

to § 8:19, § 22:2 to § 22:15
Public policy considerations, § 22:1
Recent developments in the law

generally, § 22:2 to § 22:8
Removal of estate trustees, § 22:16

to § 22:24
Statutory provisions in the, Courts

of Justice Act, Rules of Civil
Procedure and the Trustee Act,
APP 22A § 22A:1, § 17:31

Traditional view on costs, generally,
§ 22:1

Will challenges, § 22:16 to § 22:24

COURT APPLICATIONS
Generally, § 19:1
Application for

administration of estate, § 15:4 to
§ 15:11, § 15:13 to § 15:25

opinion, advice or direction, See
Application for Directions

Appointment of new trustees
See Removal of Personal

Representatives and Estate
Trustees

Contestation of claims, § 19:8,
§ 19:9

Discharge of trustees
See Removal of Personal

Representatives and Estate
Trustees

Passing of accounts
See Passing of Accounts

Removal of trustees
See Removal of Personal

Representatives and Estate
Trustees

Summary judgment Applications
generally, § 21:8 to § 21:14
case law, Ontario Court of

Appeal, § 21:11
Hryniak, cultural shift in, § 21:9
post-Hryniak estate cases,

§ 21:13
post-Hryniak summary judgment

considerations, § 21:14
pre-Hryniak Approach in

Combined Air, § 21:10
pre-Hryniak estate cases, § 21:12

Variation and termination of trusts,
§ 19:7

CY-PRES DOCTRINE
Generally, § 12:32 to § 12:46

DEPENDANT SUPPORT
PROCEEDINGS

See Statutory Estate Remedies
under the Family Law Act and
Succession Law Reform Act
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DISCHARGE OF ESTATE
TRUSTEES

See Removal of Personal
Representatives and Estate
Trustees

DISCRETION, EXERCISE OF
See Duties of Estate Trustees Gen-

erally, exercise of discretion

DUTIES AND POWERS OF
GUARDIANS AND
ATTORNEYS

Management of property
generally, § 25:1 to § 25:5.50
ademption, § 25:6 to § 25:20
breach of duty, case law re,

§ 25:21 to § 25:24
capacity to give power of

attorney, § 25:6 to § 25:20
compensation, APP 25A § 25A:2

calculation of compensation,
§ 2:12 to § 2:15, § 6:1 to
§ 6:4, § 6:17

completing other transactions,
§ 25:6 to § 25:20

conditional/delayed powers,
§ 25:6 to § 25:20

do-it-yourself powers of attorney,
§ 25:1 to § 25:5.50

duties generally, APP 25A
§ 25A:1, § 25:6 to § 25:20

duty to account, APP 24A
§ 24A:6 to APP 24A
§ 24A:8, APP 25A § 25A:3,
§ 25:6 to § 25:20

duty to consult, § 25:6 to § 25:20
expenditures, § 25:6 to § 25:20
financial abuse, § 25:1 to

§ 25:5.50
incapacity, test for, § 25:21 to

§ 25:24
investment by, § 14:17
joint attorneys, § 25:1 to

§ 25:5.50
passing of accounts, not required,

§ 25:6 to § 25:20

DUTIES AND POWERS OF
GUARDIANS AND
ATTORNEYS—Cont’d

Management of property—Cont’d
powers of attorney for property,

defined, § 25:1 to § 25:5.50
prohibition against making a will,

§ 25:6 to § 25:20
removal of attorney/guardian,

§ 25:6 to § 25:20
standard of care and liability,

§ 25:6 to § 25:20
statutory obligations, § 25:6 to

§ 25:20
validity and date of effectiveness

for, § 25:6 to § 25:20
void power, § 25:6 to § 25:20
wills/testamentary gifts, duties

with, § 25:6 to § 25:20
Personal care

duties generally, § 25:28 to
§ 25:33

liability, protection from, § 25:28
to § 25:33

records and reports, duties re,
§ 25:28 to § 25:33

special statutory powers, § 25:28
to § 25:33

test for incapacity, § 25:25 to
§ 25:27

treatment decisions, § 25:28 to
§ 25:33

validity and date of effectiveness
for, § 25:25 to § 25:27

DUTIES OF ESTATE TRUSTEES,
GENERALLY

Duties
accounting, § 12:6 to § 12:31
acting personally, § 12:6 to

§ 12:31
avoiding conflict of interest,

§ 12:6 to § 12:31
grounds for removal of estate

trustee, § 20:12 to
§ 20:14

COMPENSATION & DUTIES OF ESTATE TRUSTEES
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DUTIES OF ESTATE TRUSTEES,
GENERALLY—Cont’d

Duties—Cont’d
disclosing information, § 12:6 to

§ 12:31
distribution, § 12:32 to § 12:46
introduction to, § 12:1 to § 12:5
maintaining an even hand, § 12:6

to § 12:31
record keeping

digital assets, § 15:50 to
§ 15:53

memorandum, § 15:50 to
§ 15:53

using discretion, § 12:6 to
§ 12:31

DUTIES TO THIRD PARTIES
See also Protection of Trustees,

Statutory Estate Remedies
under the Family Law Act and
Succession Law Reform Act

Generally, § 15:1
Advertising for creditors, APP 15A

§ 15A:1, APP 15A § 15A:2,
§ 15:13 to § 15:25

Applications to court
directions under the Trustee Act,

§ 13:12, § 15:13 to § 15:25,
§ 19:1, § 19:2 to § 19:5

passing of accounts, § 15:13 to
§ 15:25

Rule 65 of the Rules of Civil Pro-
cedure, § 15:13 to § 15:25

Claims against Registered Retire-
ment Savings Plans, § 15:1,
§ 15:12

by creditors pursuant to the
Estates Act, § 15:13 to
§ 15:25

Common law actions
compensation for services,

§ 18:27
constructive trusts, See Trusts,

constructive trusts
resulting trusts, See Trusts,

resulting trusts

DUTIES TO THIRD PARTIES
—Cont’d

Contestation of claims, § 19:8,
§ 19:9

Corroboration of claims, require-
ment for, § 15:13 to § 15:25,
§ 21:5

Deficiency of assets to pay
liabilities, § 15:4 to § 15:11

bankruptcy of the estate, § 15:4
to § 15:11, § 15:13 to
§ 15:25

distribution under the Trustee
Act, § 15:4 to § 15:11

in specie devises, § 15:4 to
§ 15:11

pleas of Plene Administravit and
Plene Administravit Praeter,
§ 15:13 to § 15:25

Duty to pay debts and liabilities
authority of estate trustee to settle

debts, § 15:2, § 15:3
nature of duty to pay debts,

§ 15:2, § 15:3
Estate administration tax, § 15:26

to § 15:41
Limitations of actions, § 15:13 to

§ 15:25
Statute of Frauds, § 15:13 to

§ 15:25
Statutory claims

See Statutory Estate Remedies
under the Family Law Act
and Succession Law Reform
Act

Testamentary expenses, § 15:1

EQUITABLE ESTOPPEL IN WILL
CHALLENGES

Generally, § 21:18, § 21:19

EQUITABLE REMEDIES
INVOLVING ESTATES

Generally, § 18:26
Mutual wills, doctrine of, § 18:30
Proprietary estoppel, § 18:29
Purchase money trusts, § 18:31

INDEX
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EQUITABLE REMEDIES
INVOLVING ESTATES
—Cont’d

Quantum meruit, § 18:27
Secret trusts, § 18:28

ESTATE ACCOUNTS
Analysis of, generally, § 4:22 to

§ 4:31
Application of percentage

guidelines, § 4:1
Contents of, § 4:2 to § 4:8
Modification of specific transactions

See Percentage Guidelines,
modification of specific
transactions in estate
accounts

Overview of documents, § 4:22 to
§ 4:31

Review of trust documentation,
§ 4:22 to § 4:31

Sample accounts, APP 4A § 4A:1
to § 4A:4

estate that is immediately
distributable, APP 4A
§ 4A:2

estate that is not immediately
distributable, APP 4A
§ 4A:3

Statement of Estate Trustee’s
Compensation, § 4:2 to § 4:8,
§ 4:22 to § 4:31

Statement of Investment Account,
§ 4:2 to § 4:8, § 4:22 to § 4:31

Statement of Liabilities, § 4:2 to
§ 4:8, § 4:22 to § 4:31

Statement of Original Assets, § 4:2
to § 4:8, § 4:22 to § 4:31

Statement of Original Assets with
Money and Assets at Period
End, § 4:2 to § 4:8

Statements of Capital Receipts and
Capital Disbursement, § 4:2 to
§ 4:8

Statements of Revenue Receipts
and Revenue Disbursements,
§ 4:2 to § 4:8, § 4:22 to § 4:31

ESTATE ACCOUNTS—Cont’d
Summary, § 4:22 to § 4:31
Unusual transactions, § 4:21

loans made to an estate trustee by
a beneficiary, § 4:21

ESTATE TRUSTEE
See Personal Representative

ESTATE TRUSTEE DURING
LITIGATION

Generally, § 16:11
Appointment of, § 16:12, § 16:14
Compensation for, § 2:30
Corporate trustee as estate trustee

during litigation, § 3:16,
§ 3:17

Duties of, § 16:13
Service agreement, APP 16A

§ 16A:9
Unopposed judgment, setting aside,

§ 6:18 to § 6:25

EVEN HAND BETWEEN
BENEFICIARIES

See Duties of Estate Trustees Gen-
erally, duties, to maintain an
even hand between beneficia-
ries

EVIDENCE
Client confidentiality, rules of

professional conduct, § 21:4
Corroboration, requirement, s. 13 of

Evidence Act, § 21:5
Dependant’s relief claims, Succes-

sion Law Reform Act, § 21:7
Diagnosis as opinion evidence,

§ 21:6
Document examiners, § 21:6
Litigation privilege protected,

§ 21:6
Procedure, and

generally, § 21:8 to § 21:14
Combined Air, Ontario’s pre-

Hryniak Approach, § 21:10
full Appreciation test, § 21:10
Hryniak, cultural shift in, § 21:9

COMPENSATION & DUTIES OF ESTATE TRUSTEES
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EVIDENCE—Cont’d
Procedure, and—Cont’d

no genuine issue requiring trial,
§ 21:10

Ontario Court of Appeal deci-
sions, Rule 20, § 21:11

oral evidence, judges’ discretion,
§ 21:10

post-Hryniak judgments, § 21:13,
§ 21:14

pre-Hryniak judgments, § 21:10,
§ 21:12

summary judgment, § 21:8,
§ 21:11 to § 21:13

testamentary capacity, § 21:12
undue influence, § 21:12, § 21:13

Settlement privilege, § 21:3
Solicitor-client privileged com-

munications, § 21:3
Wills

challenges, in, § 21:6
interpretation, in, § 21:7

EXPERTS
Acknowledgement of duty, APP

21A § 21A:2
After acquired evidence, and,

§ 21:6
Compensation, § 11:22 to § 11:27
Dependant relief claims, § 21:7
Forensic evidence and document

examiners, § 21:6
Investment advisors, § 14:6 to

§ 14:14, § 15:2, § 15:3
Lawyers’ duties with, § 21:6
Legal vs. non-legal services,

§ 11:22 to § 11:27
Payment out of estate

See Payments to Third Parties
Practical questions, § 21:6
Procedures, § 21:6
Report checklist, § 21:6
Will challenges, § 21:6

FAILURE OF ESTATE TRUSTEE
TO SUPERVISE

See Duties of Estate Trustees Gen-
erally, delegation of duties and

FAILURE OF ESTATE TRUSTEE
TO SUPERVISE—Cont’d

failure to supervise

FAMILY LAW ACT
PROCEEDINGS

See Statutory Estate Remedies
under the Family Law Act and
Succession Law Reform Act

GIFTS AS COMPENSATION
See Legacies in Lieu of Compensa-

tion

GISBORNE V. GISBORNE, RULE
IN

Generally, § 12:6 to § 12:31

GUARDIAN OF PROPERTY
See Guardianship

GUARDIAN OF THE PERSON
See Guardianship

GUARDIANSHIP
Generally, § 24:1 to § 24:6
Ademption, Application of, § 25:6

to § 25:20
Application for Appointment, APP

24A § 24A:2, APP 24A
§ 24A:3, APP 24A § 24A:5

Capacity assessment, APP 24A
§ 24A:1, § 24:1 to § 24:13,
§ 24:25

Case law re procedure, § 24:26 to
§ 24:32

capacity assessment, § 24:26 to
§ 24:32

evidentiary requirements, § 24:26
to § 24:32

Certificate of incapacity, § 24:7 to
§ 24:13

Consent of Applicant, APP 24A
§ 24A:4

Contested guardianship Applica-
tions, § 24:1 to § 24:6

Court Application for, § 24:14 to
§ 24:17

guardian of property, criteria,
§ 24:14 to § 24:17
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GUARDIANSHIP—Cont’d
Court Application for, § 24:14 to

§ 24:17—Cont’d
guardian of the person, criteria,

§ 24:14 to § 24:17
procedure, § 24:14 to § 24:17
prohibited guardians, § 24:14 to

§ 24:17
Guardianship of property, judicial

hearing, § 24:18 to § 24:22
bond/security requirements,

§ 24:18 to § 24:22
directions/variation of order,

Application for, § 24:18 to
§ 24:22

documentary requirements,
§ 24:18 to § 24:22

parties, § 24:18 to § 24:22
service of Application, § 24:18 to

§ 24:22
Guardianship of the person, gener-

ally, § 24:1 to § 24:6
Guardianship of the person, judicial

hearing, § 24:23, § 24:24
documentary requirements,

§ 24:23, § 24:24
service of Application, § 24:23,

§ 24:24
Motion for directions and variation

of order, APP 24A § 24A:9 to
APP 24A § 24A:11, § 24:18 to
§ 24:22

Prohibitions, § 24:25
Public Guardian and Trustee, § 24:1

to § 24:6
certificates of incapacity, § 24:7

to § 24:13
guardianship for property, § 24:1

to § 24:6
Mental Health Act patients,

§ 24:7 to § 24:13
private replacement Application,

§ 24:7 to § 24:13
temporary guardianship, § 24:7

to § 24:13

GUARDIANSHIP—Cont’d
Public Guardian and Trustee, § 24:1

to § 24:6—Cont’d
termination of guardianship,

§ 24:7 to § 24:13
Statutory guardianship

See Public Guardian and Trustee
Substitute Decisions Act, 1992

procedure, § 24:1 to § 24:6
reform calls, § 24:1 to § 24:6

Summary disposition, § 24:25

INTER VIVOS TRUSTS
See also Compensation, instrument

fixed by
Passing of accounts, § 6:5 to § 6:9

INVESTMENTS BY TRUSTEES
Amendments to Trustee Act gener-

ally, § 14:1 to § 14:3, § 14:6 to
§ 14:14

retroactivity of amendments,
§ 14:6 to § 14:14

Delegation to agent, § 14:6 to
§ 14:14

Diversification, § 14:6 to § 14:14
History of change, § 14:4, § 14:5
Investments by guardians and

attorneys, § 14:17
‘‘Legal list’’ of investments, repeal

of, § 14:4, § 14:5
Liability and assessment of dam-

ages, § 14:15, § 14:16
Mutual funds, § 14:6 to § 14:14
Practical considerations to lay

trustee, § 14:15, § 14:16
Standard of care, § 13:7 to § 13:9,

§ 14:4 to § 14:14
Trust instrument, effect of, § 14:6

to § 14:14

JOINT FAMILY VENTURES
Generally, § 17:1, § 17:2, § 17:13,

§ 17:14, § 18:14, § 18:16,
§ 18:17, § 18:21, § 18:22 to
§ 18:25

COMPENSATION & DUTIES OF ESTATE TRUSTEES

Index-10



LAPSE
Generally, § 12:32 to § 12:46

LEGACIES IN LIEU OF
COMPENSATION

Generally, § 3:2 to § 3:10
Extrinsic circumstances,

consideration of, § 3:7 to
§ 3:10

Presumption as compensation,
§ 8:1, § 8:2 to § 8:10

Rebutting the presumption, § 8:2 to
§ 8:10

LEGAL AND MORAL CLAIMS
AGAINST AN ESTATE

Dependant support claims
generally, § 17:19, § 17:23
case law, § 17:21, § 17:22
conflicted trustee, § 17:24
estate creditors, priority of,

§ 17:29
Ontario, interpretation of Cum-

mings in, § 17:24

LIMITATION PERIODS
Basic scheme of the Limitations

Act, 1992, APP 21A § 21A:6,
§ 21:15

Breach of trust, § 13:5, § 13:6
Case law, § 21:16
Constructive trust, case law, § 21:16
Contesting wills

generally, § 21:17
equitable estoppel dismissed as

defence, § 21:18, § 21:19
powers of court, Rule 75, § 21:19

Lawyers’ actions and possible
extension of, § 21:20

Powers of court in will contests,
Rule 75, § 21:19

Promissory notes, case law, § 21:16
Recovery of land, case law, § 21:16
Unjust enrichment, case law,

§ 21:16

MALADMINISTRATION
See Conduct, Impact on Compensa-

tion

MEDICAL ASSISTANCE IN
DYING (MAID)

See Substitute Decisions

MISCONDUCT
See Conduct, Impact on Compensa-

tion

MORAL CLAIMS AGAINST AN
ESTATE

See Legal and Moral Claims against
an Estate

OFFERS TO SETTLE
See Costs and Offers to Settle

PASSING OF ACCOUNTS
See also Duties of Estate Trustees

Generally, duties, to account
Amount of compensation

See Calculation of Compensation
Attorneys and guardians, duty re,

§ 26:10 to § 26:14
Choice of jurisdiction to pass

accounts, § 6:5 to § 6:9
Contested matters, § 8:11 to § 8:19
Costs and offers to settle

generally, § 22:16 to § 22:24
contested matters, § 6:17
uncontested matters, § 6:26 to

§ 6:29
Mediation, § 6:32, § 6:33
Practice and procedure, Estate

Trustees
generally, § 6:1 to § 6:4
affidavit, APP 6A § 6A:10, APP

6A § 6A:11
Appeals, § 6:5 to § 6:9
chart format, APP 6A § 6A:1,

APP 6A § 6A:16
correspondence to beneficiaries,

APP 6A § 6A:3, APP 6A
§ 6A:4, APP 6A § 6A:6,
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PASSING OF ACCOUNTS
—Cont’d

Practice and procedure, Estate
Trustees—Cont’d

APP 6A § 6A:15, APP 11A
§ 11A:5

costs, outline, APP 6A § 6A:19
costs, request for increased, APP

6A § 6A:17, APP 6A
§ 6A:18

co-trustees, division of
compensation between, APP
11A § 11A:3, § 11:28 to
§ 11:30

judgment, contested passing,
APP 6A § 6A:14

judgment, unopposed, setting
aside, § 6:18 to § 6:25

judgment, unopposed passing,
APP 6A § 6A:12

jurisdiction, § 6:5 to § 6:9,
§ 12:6 to § 12:31

notice of Application, APP 6A
§ 6A:9, § 6:18 to § 6:25

notice of objection, APP 6A
§ 6A:13

offer to settle, § 11:16 to § 11:21
order, APP 6A § 6A:7, § 11:4 to

§ 11:8
powers of the court on a passing

of accounts, § 6:18 to
§ 6:25, § 6:30, § 6:31

Rules 74.17 and 74.18 of the
Rules of Civil Procedure,
Application of, APP 6A
§ 6A:8, § 6:1 to § 6:4,
§ 6:10 to § 6:16

Practice and procedure, Guardians
and Attorneys

chart format, APP 6A § 6A:2
powers of the court on a passing

of accounts, § 6:18 to
§ 6:25, § 6:30, § 6:31

Recent case law, § 8:11 to § 8:19
Reimbursement for disbursements,

§ 5:9

PASSING OF ACCOUNTS
—Cont’d

Releases, § 11:4 to § 11:8
Standard of care, § 8:17
Uncontested matters, § 8:11 to

§ 8:19
When not required, § 25:6 to

§ 25:20
When required, § 6:1 to § 6:4

PAYMENTS TO THIRD PARTIES
Generally, § 5:1
Accounting fees preparation of

accounts, § 5:6
Contestation of claims, § 19:8,

§ 19:9
Decision to hire experts, § 11:22 to

§ 11:27
Impact on compensation, § 5:1
Income tax returns, preparation of,

§ 5:7
Investment advice, § 5:5
Legal services, § 5:2
Reimbursement for disbursements,

§ 5:9

PERCENTAGE GUIDELINES
See also Calculation of Compensa-

tion
Current status of, § 2:7 to § 2:11
Development of percentage

guidelines, § 1:5
Modification of specific transactions

in estate accounts
generally, § 4:9 to § 4:19
care and management fee, § 4:9

to § 4:19
distributions to trust, § 4:9 to

§ 4:19
encumbrances on land, § 4:9 to

§ 4:19
in specie transfers, § 4:9 to

§ 4:19
large single or simple transac-

tions, § 4:9 to § 4:19
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PERCENTAGE GUIDELINES
—Cont’d

Modification of specific transactions
in estate accounts—Cont’d

payment by estate to personal
representative, § 4:9 to
§ 4:19

payment by estate to personal
representative/solicitor,
§ 4:9 to § 4:19

profit/loss on investments, § 4:9
to § 4:19

refunds of overpayment, § 4:9 to
§ 4:19

transfers between capital and
income accounts/ bookkeep-
ing entries, § 4:9 to § 4:19

PERCENTAGES
See Calculation of Compensation,

percentage guidelines, Percent-
age Guidelines

PERSONAL REPRESENTATIVE
See also Calculation of Compensa-

tion, Passing of Accounts
Compensation fixed by agreement,

See Compensation, instrument
fixed by

Contestation of claims, § 19:8,
§ 19:9

Costs, personal liability for, § 8:2 to
§ 8:19

Co-trustees and sharing compensa-
tion, § 11:28 to § 11:30

Indemnity, right of, § 8:2 to § 8:10
Payments to agents, See Payments

to Third Parties
Personal interests of, § 8:2 to

§ 8:10
Pre-taking compensation, See Pre-

Taking Compensation
Production of records, § 22:16 to

§ 22:24
Time docketing and record keeping,

§ 11:9 to § 11:15

PRE-TAKING COMPENSATION
Generally, § 10:1, § 10:2, § 11:22

to § 11:27
Historical prohibition, § 10:1,

§ 10:2
Knoch, (Re)

Application of, § 10:4
post Knoch (Re), § 10:5
relief from prohibition, § 10:8

Legal costs, paid from estate,
§ 10:1, § 10:2, § 10:10

assessment of, § 10:18
executor, impecunious, § 10:11

to § 10:13
indemnity, trustee, § 10:18
prior Approval from court,

§ 10:11 to § 10:13
reasonableness of, § 10:18
repayment ordered by court,

§ 10:14, § 10:15
Where permitted

by agreement, § 10:3, § 11:22 to
§ 11:27

by the trust, § 10:3
pursuant to Substitute Decisions

Act, 1992, § 10:9
pursuant to Trustee Act, 2009,

§ 10:10

PRIVILEGE
See Solicitors, communications

between solicitor and client

PROCEDURE
See Evidence, Passing of Accounts,

Attorneys and Guardians, Gen-
erally

PROPRIETARY ESTOPPEL
Generally, § 18:29

PROTECTION OF TRUSTEES
See also Duties to Third Parties,

Breach of Trust and Relief
from Liability

Advertising for creditors, APP 15A
§ 15A:1, § 15:13 to § 15:25
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PROTECTION OF TRUSTEES
—Cont’d

Applications to court
directions, § 13:12, § 15:13 to

§ 15:25, § 19:1, § 19:2 to
§ 19:5

passing of accounts, § 15:13 to
§ 15:25

Rule 65 of the Rules of Civil Pro-
cedure, § 15:13 to § 15:25

Contestation of claims, § 19:8,
§ 19:9

Exculpatory clauses, § 13:13 to
§ 13:15

Indemnification to estate trustee,
§ 15:13 to § 15:25

Liability coverage, § 13:13 to
§ 13:15

Partition and sale, Application for,
§ 19:10

Pleas of plene administravit and
plene administravit praeter,
§ 15:13 to § 15:25

Release and indemnity, APP 6A
§ 6A:5, APP 11A § 11A:6,
§ 6:1 to § 6:4, § 10:11 to
§ 10:13, § 15:4 to § 15:11

PUBLIC GUARDIAN AND
TRUSTEE

Generally, § 6:10 to § 6:25, § 26:10
to § 26:14

PURCHASE MONEY TRUSTS
Generally, § 18:31

QUANTUM MERUIT CLAIMS
See also Duties to Third Parties,

compensation for services
Generally, § 18:27

RECORD KEEPING
Generally as a factor, § 2:12 to

§ 2:15
Attorneys and Guardians of Prop-

erty, APP 25A § 25A:3
Duty to produce to beneficiaries,

§ 11:9 to § 11:15

RECORD KEEPING—Cont’d
Special fee, § 2:21 to § 2:29

RELEASE BY BENEFICIARY,
EFFECT OF

Generally, § 6:1 to § 6:4, § 11:4 to
§ 11:8

RELIEF FROM LIABILITY
See Breach of Trust and Relief from

Liability

REMOVAL OF PERSONAL
REPRESENTATIVES AND
ESTATE TRUSTEES

Generally, § 20:1
At the instance of the Trustees,

§ 20:6
Compensation, § 20:21
Costs of, § 22:16 to § 22:24
Discharge by

court order
affidavit in support of removal,

APP 20A § 20A:4
Application for removal, APP

20A § 20A:3
jurisdiction under Trustee Act,

§ 20:5
order for removal, APP 20A

§ 20A:5
procedure, § 20:20
recent case law, § 20:16

own volition
Appointment of new trustees,

§ 20:4
deed of retirement, APP 20A

§ 20A:2
renunciation, APP 20A

§ 20A:1
retirement by deed, § 20:3

Executor de son tort, § 20:19
Grounds for discharge

generally, § 20:5
conflict of interest, § 20:12
endangerment, evidence of,

§ 20:17
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REMOVAL OF PERSONAL
REPRESENTATIVES AND
ESTATE TRUSTEES—Cont’d

Grounds for discharge—Cont’d
failure to maintain an even hand,

§ 20:14
friction and hostility, § 20:11,

§ 20:18
misconduct, § 20:13

Passing over executor, § 20:9
deadlock avoidance strategy,

§ 20:10
Person interested in estate, § 20:7
Renunciation order, deemed,

§ 20:19
Trustee de son tort, § 20:19

RESULTING TRUSTS
See Trusts, resulting trusts

RULES OF PROFESSIONAL
CONDUCT

Testamentary instruments and gifts,
§ 7:5

SAUNDERS V. VAUTIER, RULE
IN

Generally, § 12:32 to § 12:46

SECRET TRUSTS
Generally, § 18:28

SHARES
Preferential shares, intestate,

§ 17:11

SOLICITORS
See also Payments to Third Parties,

impact on compensation
Advising personal representative,

§ 11:1 to § 11:3, § 11:16 to
§ 11:21

Basis for compensation, § 7:1
Communications between solicitor

and client
non-binding clauses directing

retention of lawyer, § 7:5
Compensation clauses, requirement

for, § 7:4

SOLICITORS—Cont’d
Distinction, solicitor and personal

representative, APP 11A
§ 11A:1, APP 15A § 15A:3,
§ 11:1 to § 11:3

Liability coverage for solicitor act-
ing as estate trustee, § 7:8

Solicitor as personal representative
‘‘executor’s work’’ v. legal ser-

vices, § 5:2, § 7:3, § 7:6 to
§ 7:8

quality of services, § 7:7
Solicitor-client privileged com-

municatons, § 21:3

SPECIAL FEE
See Calculation of Compensation,

special fee

STANDARD OF CARE
See Breach of Trust and Relief from

Liability, Attorneys and Guard-
ians, generally, protection from
liability

STATUTES
Statutory basis for compensation in

other Canadian jurisdictions,
APP 1A

STATUTORY ESTATE
REMEDIES UNDER THE
FAMILY LAW ACT AND
SUCCESSION LAW REFORM
ACT

Generally, § 17:1, § 17:2
Domestic contracts — impact on

statutory rights
general releases, dangers of,

§ 17:34
setting aside, case law, § 17:33

Family Law Act, Part I — equaliza-
tion of property

generally, § 17:3
credits against spouse’s elective

entitlement, § 17:10
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STATUTORY ESTATE
REMEDIES UNDER THE
FAMILY LAW ACT AND
SUCCESSION LAW REFORM
ACT—Cont’d

Family Law Act, Part I — equaliza-
tion of property—Cont’d

distribution of estate, personal
representatives’ liability for,
§ 17:7

elections, time for filing, § 17:5
elections and pensions, § 17:12
extend time for Family Law Act

election, application, APP
17A:1, § 17A:1

extend time for Family Law Act
election, draft order, APP
17A:2, § 17A:2

Family Statute Law Amendment
Act, 2009, § 17:8

general releases, dangers of,
§ 17:4, § 17:34

net family property, exclusions,
§ 17:9

personal representatives’ liability
for distribution of estate,
§ 17:7

support claims, § 17:13
unequal division, courts’ discre-

tion to award, § 17:6
Family Statute Law Amendment

Act, 2009, § 17:8
Limitation periods under each stat-

ute, § 17:1, § 17:2
Societal standards for dependant’s

relief
contemporary case law, § 17:27
contemporary case law, Ontario,

§ 17:28
priority of dependant’s relief over

estate creditors, § 17:29
self-sufficient adult children, no

support for, § 17:30
Succession Law Reform Act, Part V

— dependant’s relief claims
generally, § 17:14

STATUTORY ESTATE
REMEDIES UNDER THE
FAMILY LAW ACT AND
SUCCESSION LAW REFORM
ACT—Cont’d

Succession Law Reform Act, Part V
— dependant’s relief claims
—Cont’d

costs, § 17:31
extend time for claim, applica-

tion, APP 17A:1, § 17A:1
extend time for claim, draft order,

APP 17A:2, § 17A:2
moral claims

background, § 17:23
Cummings v. Cummings,

§ 17:22, § 17:24
post-Cummings — limited

estates, § 17:25
post-Cummings — ‘‘valuable’’

estates, § 17:26
trusts

used to avoid statutory obliga-
tions, § 17:15

used to circumvent protection
for matrimonial homes
under Family Law Act
(Ont.), § 17:18

Wills Variation Act (B.C.),
and, § 17:16, § 17:17

Tataryn v. Tataryn Estate, § 17:17,
§ 17:22 to § 17:24, § 17:26

Trusts, use of
avoiding statutory obligations,

§ 17:15
Wills Variation Act (B.C.), § 17:17

SUBSTITUTE DECISIONS
See also Duties and Powers of

Guardian of Property, Guardian
of the Person

Guardians and Attorneys
Capacity

assessors, capacity, § 23:3,
§ 23:19

experts, § 23:5
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SUBSTITUTE DECISIONS
—Cont’d

Capacity—Cont’d
introduction, § 23:1
legal costs, § 23:4

Health Care Consent Act, 1996,
§ 23:12

applications to consent and
capacity board, § 23:12

capacity test, two-part, § 23:13
consent for treatment, § 23:12

principles for giving or refus-
ing consent, § 23:12

end-of-life decisions, no power of
attorney, § 23:15

feeding not treatment in B.C.,
§ 23:16

overview, § 23:12
personal care document conflicts

with religious belief,
§ 23:13

power of attorney for personal
care, § 23:10

prior capable wishes, § 23:13
religious beliefs, § 23:13
substitute decision-makers,

§ 23:12
restrictions, § 23:12

Medical Assistance in Dying
(MAiD), § 23:18

introduction, § 23:18
Powers of attorney

lawyers, duties, § 23:7
contracts, § 23:14
language, § 23:17
none, § 23:15
notes, § 23:9
personal care, § 23:11
property and real estate, § 23:8

Rasouli (Litigation Guardian) v.
Sunnybrook Health Sciences
Centre, § 23:15, § 23:17

Real estate transactions
solicitors’ obligations, § 23:8

SUBSTITUTE DECISIONS
—Cont’d

Substitute Decisions Act, 1992
capacity assessors, § 23:3
case law

assessments, release of, § 23:4
history of, § 23:1
personal care, § 23:10

case law, § 23:11
introduction, § 23:10

structure of
section 3 counsel, § 23:6

SUMMARY JUDGMENT
See Evidence, procedure

TARIFF GUIDELINES
See Percentage Guidelines

TAXES
Estate administration tax, § 15:26

to § 15:41
amount payable, § 15:26 to

§ 15:41
overpayment, § 15:26 to § 15:41
property, subsequently

discovered, § 15:26 to
§ 15:41

recovery of estate tax, § 15:26 to
§ 15:41

transition period, § 15:26 to
§ 15:41

when tax is payable, § 15:26 to
§ 15:41

Harmonized Sales Tax, § 4:20

TIME DOCKETING
See Record Keeping

TRUST COMPANIES
See Corporate Trustees

TRUSTEE ACT INVESTMENTS
See Investments by Trustees

TRUSTS
Generally, § 18:1 to § 18:3
Common law equitable remedies,

generally, § 18:1 to § 18:3
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TRUSTS—Cont’d
Constructive trusts

generally, § 18:3, § 18:14
benefits on death, § 18:19
evolution of unjust enrichment

for domestic partners,
§ 18:15

joint family ventures, § 18:22 to
§ 18:25

generally, § 18:22
case law finding, § 18:25
case law not finding, § 18:24
elements, § 18:23

Kerr v. Baranow, § 18:16,
§ 18:17

case law after Kerr, § 18:20
limitation periods for unjust

enrichment claims, § 18:21
unjust enrichment, three required

elements, § 18:18
Vanasse v. Seguin, § 18:16,

§ 18:22 to § 18:25
Equitable trust claims estate litiga-

tion, § 18:2
Evidentiary considerations, corrob-

oration, § 21:5
Joint assets, § 18:4 to § 18:9
Joint family ventures, § 18:22 to

§ 18:25
Kerr v. Baranow, § 18:14, § 18:16

to § 18:18
Matrimonial homes, protection of,

§ 17:18
Pecore v. Pecore, § 18:4 to § 18:6
Purchase money trusts, § 18:31
Resulting trusts

generally, § 18:3
claims, § 17:15 to § 17:17
joint assets, § 18:4 to § 18:9

Pecore v. Pecore
Ontario Court of Appeal

considers case, § 18:6
Supreme Court analysis,

§ 18:5

TRUSTS—Cont’d
Resulting trusts—Cont’d

joint assets, § 18:4 to § 18:9
—Cont’d

presumption of gift or
advancement, § 18:9

presumption of resulting trust,
§ 18:4

presumption of undue influ-
ence in inter vivos gifts,
§ 18:8

Sawdon Estate, blended costs
orders indemnity estate
trustees, § 18:7

severance, § 18:10 to § 18:13
jointly owned property,

§ 18:10
matrimonial homes, conduct

to sever, § 18:11
severance found, case law,

§ 18:13
severance not found, case

law, § 18:12
Sawdon Estate, § 18:4, § 18:6,

§ 18:7
Secret trusts, § 18:28
Statutory obligations, use of trusts

to avoid, § 17:15, § 17:32
Trust claims, generally, § 18:1 to

§ 18:13
Vanasse v. Seguin, § 18:14, § 18:16,

§ 18:17, § 18:22 to § 18:25

TRUSTS, VARIATION AND
TERMINATION OF

See Court Applications

WILLS
See Compensation, instrument,

fixed by, Wills, Challenges to,
Trusts

WILLS, CHALLENGES TO
Generally, § 16:1
Collateral issues

generally, § 16:16 to § 16:20
affidavit evidence, § 16:20
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WILLS, CHALLENGES TO
—Cont’d

Collateral issues—Cont’d
destroyed will, § 16:17
estoppel, § 16:18
limitation period, § 16:18
lost will, § 16:17
order for production of docu-

ments, § 16:19
request for notice of commence-

ment, APP 16A § 16A:8,
§ 16:16

Confidentiality, § 16:5
Cost consequences, § 16:6
Costs of, See Costs and Offers to

Settle
Court powers, § 21:19
Cultural shift, § 16:7
Dependant’s relief claims, § 21:7
Duties and liability of drafting

lawyer, § 16:9, § 16:10
Equitable estoppel defence,

§ 21:18, § 21:19
Estate trustee during litigation,

§ 16:11
Appointment of, § 16:12
duties of, § 16:13
procedure, § 16:14
service agreement, APP 16A

§ 16A:9
Evidence in, See Evidence

expert evidence, § 21:6, § 21:7
practical questions, § 21:6
report checklist, § 21:6

forensic evidence, § 21:6
Grounds

generally, § 16:21 to § 16:31
capacity, lack of, § 16:26 to

§ 16:28
formal validity, § 16:21 to

§ 16:24
fraud, § 16:29
knowledge and Approval,

§ 16:25

WILLS, CHALLENGES TO
—Cont’d

Grounds—Cont’d
suspicious circumstances, § 16:8,

§ 16:30, § 16:31
undue influence, § 16:29

Interpretation, § 21:7
Limitation period, § 21:17
Mediation, § 16:44 to § 16:46
Notice of

Appearance, APP 16A § 16A:4
objection, APP 16A § 16A:2

filed, APP 16A § 16A:3
Onus, § 16:4
Order for assistance, § 16:15
Practice and procedure

generally, § 16:32 to § 16:43
direction concerning list in the

Toronto region, APP 16A
§ 16A:1

directions, motion for, APP 21A
§ 21A:7, § 21A:8

order giving directions where
pleadings directed, APP 16A

§ 16A:6
trial of issues directed, APP

16A § 16A:7
submission of rights, APP 16A

§ 16A:5
Principles, § 16:3
Privilege, § 16:5
Rule 74, § 16:15
Rule 75, § 16:32 to § 16:43
Rules 75.1 and 75.2, § 16:44 to

§ 16:46
Summary judgment Applications

generally, § 21:8 to § 21:14
case law, Ontario Court of

Appeal, § 21:11
Hryniak, cultural shift in, § 21:9
post-Hryniak estate cases,

§ 21:13
post-Hryniak summary judgment

considerations, § 21:14
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WILLS, CHALLENGES TO
—Cont’d

Summary judgment Applications
—Cont’d

pre-Hryniak Approach in
Combined Air, § 21:10

pre-Hryniak estate cases, § 21:12
Testamentary Capacity Test, § 16:4

WILLS, CHALLENGES TO
—Cont’d

Worldwide impact, § 16:2

WILLS, DOCTRINE OF MUTUAL
WILLS

Generally, § 18:30
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