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Highlights

Quantum Table — Construction Law — Deficiencies — The defendants
itemized their claim for correcting the deficiencies in updated versions of the
Scott Schedules. The updated Scott Schedules showed that the defendants
claimed $105,599.74 for correcting deficiencies concerning 699 and 701,
$129,524.36 for correcting deficiencies concerning 703, and $82,330.56 for cor-
recting deficiencies concerning 705. The total of those three figures was
$317,454.66. There was no evidence from Save On challenging the reasonable-
ness of the defendants’ efforts at mitigating their deficiency correction costs.
The Associate Justice observed that Courts generally give the innocent owner
considerable latitude in completing the work of a defaulting contractor, given
the exigent circumstances the owner is typically put in. The project was
substantially delayed, and the defendants were under significant financial pres-
sure to complete the work quickly. The Associate Justice concluded that the fact
that the owners did not hire a general completion contractor or obtain compet-
ing bids should not, therefore, detract from their claim. The costs were reason-
ably incurred by the defendants. Save On was liable to pay the defendants
$317,454.66 to correct its deficiencies: 1917196 Ontario Ltd. v. Kazmi, 2023
ONSC 384, 2023 CarswellOnt 529 (Ont. S.C.J.), additional reasons 2023 ONSC
7284, 2023 CarswellOnt 20398 (Ont. S.C.J.).

Quantum Table — Construction Law — Payment — 140 and Twister
agreed to explore the construction of two buildings. Construction commenced,
progress was made, and invoices were paid until July 6, 2016, when 140 noti-
fied Twister, before the buildings were completed, that it was terminating the
relationship. The issue was whether Twister had been completely paid for its
work on the project or whether 140 overpaid Twister such that Twister must re-
imburse 140 any overpayment, and/or damages for lost rental revenue or to
rectify deficiencies. Justice Burns concluded that the parties’ relationship was
governed by their conduct. They agreed to a budget to construct the two build-
ings and subsequently agreed to the payment of invoices. The fixed price agree-
ment was meant to fulfil the requirements of the Bank to obtain financing, it
did not reflect the relationship of the parties and how they agreed to build the
project. The parties both changed the agreement by their conduct. While the
contract did contemplate progress payments based on the percentage of work
actually completed, that was not the arrangement 140 proposed or the parties
accepted post signing of the fixed price agreements. T&T was never asked by
140 to confirm the percentage completed before invoices were paid. T&T only
certified that what was claimed was reflective of the work completed by Twister.
Twister submitted invoices for work done on a monthly basis and they were
provided to T&T. All the invoices submitted were included in the T&T Reports
and approved by T&T. All invoices had been paid except the last ones. Justice
Burns concluded that Twister should be paid for all of the work that T&T certi-
fied, specifically the $173,012.08 which Twister submitted was due and
outstanding: Twister Developments Ltd v. 1406676 Alberta Ltd, 2023 ABKB 535,
2023 CarswellAlta 2452 (Alta. K.B.).

ProView Developments

Your ProView edition of this product now has a new, modified layout:
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E The opening page is now the title page of the book as you would see in
the print work

E As with the print product, the front matter is in a different order than
previously displayed

E The Table of Cases and Index are now in PDF with no searching and
linking

E The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

E Images are generally greyscale and size is now adjustable
E Footnote text only appears in ProView-generated PDFs of entire sec-

tions and pages
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