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9:129
Dispute resolution, 9:147
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FORMS OF

See also INTERNATIONAL
FRANCHISING

Development agreement, 9:107
Direct franchising, 9:103
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See also PROVINCIAL REGULATION

OF BUSINESS PRACTICES

CANADIAN FRANCHISE GUIDE

Index-8



INTERNET SALES LEGISLATION
—Cont’d

Cancellation rights, 15:44
Consequences of cancellation, 15:45
Contract content requirements, 15:43
Delivery requirement, 15:42
Disclosure requirements, 15:40
Fines and penalties, 15:46
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Disclosure obligations and rescission,

16:189 et seq.
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FRANCHISING
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Conclusion, 12:7
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Protecting trade-marks and other intel-

lectual property, 12:4
Sales and development, 12:3
Structural, 12:2
Tax considerations, 12:4
Technology transfer laws, 12:4
Termination, 12:3
Working with local counsel, 12:6

LEGISLATIVE HISTORY
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Uniform Law Conference of Canada, 1:12
Unsuccessful attempts to amend Ontario

Act, 1:9

LIABILITY
Foreign franchisors in Canada, 9:22
Leading decisions, 16:241 et seq.
Misleading representations, 14:19
United States, 10:16

LIMITATION PERIODS
Guarantees and, 22:4
Leading decisions, 16:287 et seq.

MANUALS
Conclusion, 33:28
Converting small business to franchise,

30:9
Effective manuals, 33:19 et seq.
Operations manual, 33:20
Operations manual contents, 33:21
Project manager, 33:23
Resources needed, 33:22
Revising operations manual, 33:26
Using manuals, 33:25
Who owns manuals, 33:27
Writer, 33:24

MARKETING
Converting small business to franchise,

30:12
Deceptive telemarketing, 14:9
Do not call legislation and telemarketing,

15:57 et seq.
Foreign franchisors in Canada, 9:26
Marketing fund, 9:139
Telemarketing, 9:27

MARKETING STRATEGIES FOR
FRANCHISEES

Approaching business, 40:6
Blogs, 40:9
Cross promotion, 40:7
Customers, 40:14
Facebook, 40:10
Implementation of, 40:5
LinkedIn, 40:12
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MARKETING STRATEGIES FOR
FRANCHISEES—Cont’d

Local store marketing program, 40:2
Marketing for success, 40:1
Marketing goals, 40:3
Social media best practices, 40:8
Successful program, 40:4
Summary, 40:13
Twitter, 40:11

MARKETING TO PROSPECTIVE
FRANCHISEES

Advertising budgets, 37:18
Conclusion, 37:14, 37:17
Construction and training, 37:12
Defining target market, 37:3
Deposits and execution of franchise

agreements, 37:10
Discovery day, 37:9
Franchise resources, 37:15
Franchise sales materials, 37:5
Franchise selling process, 37:6 et seq.
Integrating franchise marketing and sales,

37:15 et seq.
Introduction, 37:1, 37:6
Methods of prospecting and selling

franchises, 37:16
Opening day, 37:13
Personal interview and franchise docu-

ments, 37:8
Pre-sales, 37:1 et seq.
Profile of franchisee, 37:2
Receipt of confidential application form,

37:7
Site selection, 37:11
Summary, 37:19
Territory, 37:4

MASTER FRANCHISE AGREEMENTS
See also MASTER FRANCHISING
Expiration, 5:26
Fees, 5:24
Franchisor control of franchise relation-

ship, 5:20
Introduction, 5:19
Obligations of master franchisee, 5:22
Obligations of master franchisee to own

and operate units, 5:21
Rights of franchisor, 5:23
Termination, 5:25

MASTER FRANCHISING
Introduction, 5:1

MERGERS AND ACQUISITIONS OF
FRANCHISE COMPANIES

Due diligence, 6:7 et seq., 6:19
asset-based transaction, 6:8
franchisee resale, 6:10
share-based transaction, 6:9

Due diligence checklist, 6:16
Franchise agreements summary sheet,

6:16
Independent legal advice, 6:12 et seq.

challenges and risks, 6:14, 6:20
considerations, 6:13

Lease review summary sheet, 6:16
Practical approach to, 6:17
Purchase agreement, 6:11
Regulatory environment, Ontario, 6:2
Resale of a franchise unit, 6:1 et seq.
Role of the franchisor, 6:3 et seq.

consent, 6:3
franchise disclosure document, 6:4

MISLEADING ADVERTISING AND
REPRESENTATIONS

See also COMPETITION MATTERS
Bait and switch selling, 14:26
Bargain prices, 14:26
Disclaimers and qualifications, 14:21
Double ticketing, 14:23
Fines and other penalties, 14:22
Key elements, 14:18
Liability for misleading representations,

14:19
Ordinary price claims, 14:25
Performance claims, 14:20
Tests and testimonials, 14:24

MISREPRESENTATION
Consequences, 2:18
Leading decisions, 16:92 et seq.

MULTI-UNIT AREA FRANCHISING
See also MASTER FRANCHISING
Assignment or transfer of development

rights, 5:15
Confidential information, 5:14
Development obligations, 5:10
Development rights, 5:6
Dispute resolution, 5:17
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MULTI-UNIT AREA FRANCHISING
—Cont’d

Failure to comply with development
requirements, 5:11

Fees, 5:5
Guarantees, 5:18
Individual grants of unit franchises, 5:7
Obligations of developer/franchisee, 5:12
Ownership of unit franchises, 5:8
Procedures for development of franchise

units, 5:13
Renewal, 5:4
Termination of multi-unit agreement, 5:16
Terms of agreement, 5:3
Territory, 5:2
Unit franchise agreement defaults and

transferability, 5:9

ONTARIO, FRANCHISING IN
See also PROVINCIAL REGULATION

OF BUSINESS PRACTICES
Accessibility for Ontarians with Dis-

abilities Act, 15:84
Consumer Protection Act, 15:38
Healthy Menu Choices Act, 15:1
Waste diversion legislation, 15:2

see WASTE DIVERSION LEGISLA-
TION

OPERATING SYSTEMS
Basic franchise agreement terms, 33:16
Building trust and rapport, 33:32
Business planning process, 33:31
Challenges in leading franchise organiza-

tion, 33:10
Changes, 36
Changing nature of competitive

advantage, 33:6
Changing nature of customer, 33:6
Compliance program, 33:36
Components of successful franchise

system, 33:5
Conclusion, 33:28, 33:40
Dealing with change and resistance, 33:37
Disclosure document language, 33:18
Documentation, 33:38
Document disclosure/license agreement

considerations, 33:17
Effective manuals, 33:19 et seq.
Field consultant and necessary consulting

skills, 33:33
Field consultants, 33:30 et seq.

OPERATING SYSTEMS—Cont’d
Finance and financial plan, 33:13
Franchises vs. independent businesses,

33:3
Franchisor/franchisee relations, 33:29
Leader versus manager, 33:12
Mutual decision making process, 33:14
Operations manual, 33:20
Operations manual contents, 33:21
Preopening process, 33:39
Problem-solving with franchisees, 33:35
Professional management, 33:4
Project manager, 33:23
Resources needed, 33:22
Revising operations manual, 33:26
Selection process, 33:15
Stages in customer experience, 33:8
Stages of competitive advantage, 33:7
Summary, 33:1
Using manuals, 33:25
What is business, 33:2
What is leader, 33:9
When franchise leaders are at their best,

33:11
Who owns manuals, 33:27
Writer, 33:24

PLANNING IN FRANCHISE
ENVIRONMENT

Conclusion, 38:15
Controls, 38:14
Definitions, 38:3
Getting help in planning, 38:12
How franchisee can plan, 38:11
How strategic planning is done, 38:8
Importance of strategic planning, 38:4
Issues franchisor should examine strategi-

cally, 38:10
Mission statement, 38:6
Overview, 38:1
Plan, 38:5
Planning, 38:2
Planning checklist for franchisee, 38:13
Planning checklist for franchisor, 38:13
Recognizing need for planning, 38:9
Who should be involved in strategic plan-

ning, 38:7

PREMISES
Bankruptcy of franchisee, 19:10
Bankruptcy of franchisor, 19:9
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PREMISES—Cont’d
Conclusion, 19:11
Construction of premises, 36:8
Effect of bankruptcy on premises, 19:8 et

seq.
GST/HST and premises, 27:44
Lease of franchisee premises, 36:7
Opening premises, 3:8
Premises, 3:6
Relocating premises, 3:8

PRIVATE SECTOR PRIVACY
LEGISLATION

Application, 15:94
Behavioural advertising online, 15:97
Breach notification, Alberta, 15:100
Breach notification, Federal, 15:99
Enforcement, 15:101
Fair information principles, 15:96
Overview, 15:95

PROGRAMS
Approved supplier agreements, 35:6
Canada Small Business Financing

Program, 23:12
Canadian bank franchise programs, 23:2
Compliance program and field

consultants, 33:36
Elements of franchisor’s approved sup-

plier programs, 35:3
Franchise agreement provisions relating

to supplier programs, 35:4
Franchise Program, 23:7
Implementation of, 40:5
Introduction, 35:1
Legal considerations, 35:7
Local store marketing program, 40:2
Marketing goals, 40:3
Performance standards, 35:5
Practical questions regarding, 35:8
Self-employed program, 9:71
Successful program, 40:4
Supplier approval, 35:5
Types of products subject to supply

programs, 35:2
Waste diversion program, 15:2 et seq.

see WASTE DIVERSION LEGISLA-
TION

PROVINCIAL REGULATION OF
BUSINESS PRACTICES

Prince Edward Island, Draft Franchise
Legislation, D:8, 2001

QUEBEC, FRANCHISING IN
See also FRENCH LANGUAGE

REQUIREMENTS; PROVINCIAL
REGULATION OF BUSINESS
PRACTICES

Abusive clauses, 13:12, 28:20
Canadian Franchise Association, 13:43
Conseil Quebecois de la Franchise, 13:44
Consumer market and tastes, 13:4
Consumer protection, 13:46
Contracts of adhesion, 13:8
Disclosure requirements, 13:14, 28:20
Employment, 13:21
Errors, mere, 13:15
Errors due to fraud, 13:16
External clauses, 13:9
Fitness, 13:49
Franchise agreement, 13:7
Geography, 13:2
Health, 13:49
Hospitality, 13:51
Illegible and incomprehensible clauses,

13:10
Judicial trends, 13:17
Key franchises operating in Quebec, 13:5
Leases, 13:25
Medical, 13:49
Office Quebecois de la langue française,

13:45
Planning entry to the Quebec market,

13:6
Population, 13:2
Privacy, 13:26
Quick service restaurants, 13:47
Real estate, 13:50
Retail, 13:48
Safeguard orders, 13:27
Security (hypothec), 13:23
Tax, 13:22
Third party guarantees, 13:24
U.S. business presence, 13:3
Waste diversion legislation, 15:10 et seq.

see WASTE DIVERSION LEGISLA-
TION

REAL ESTATE
Bankruptcy of franchisee, 19:10
Bankruptcy of franchisor, 19:9
Bankruptcy on franchised premises, effect

of, 19:8 et seq.
Case law, 19:12 et seq.
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REAL ESTATE—Cont’d
Conclusion, 19:11
Franchisor real estate control options,

19:1
Legislation, 19:12 et seq.
Lien considerations, 19:6
Property development, 19:2
Real Estate Council of Ontario (RECO),

19:13
Remedies available to franchisor upon

default by franchisee, 19:5
Restrictive covenants and use clauses,

19:7
Sublease vs. assignment of lease, 19:4
Written lease requirements, 19:3

REGISTRABLE TRADEMARKS
See also TRADEMARKS
Confusing trademarks, 7:10
Descriptiveness, 7:9
Former registered user system, 7:12
Introduction, 7:7 et seq.
Licensing, 7:12 et seq.
Licensing provisions under current

Trademarks Act, 7:13
Marking and trademark notices, 7:15
Names or surnames of individuals, 7:8
Need for control, 7:14
Prohibited trademarks, 7:11

RESTRICTIVE COVENANTS
Corporate sloppiness, 18:7
Enforcement against non-signatories, 18:3
Injunctions, 18:5
In-term non-compete clauses, 18:8
Introduction, 18:1
Legal principles governing enforceability,

18:2
Practice tips, 18:9
Recent themes and trends, 18:4 et seq.
‘‘Sufficiently similar,’’ 18:6

RESTRUCTURING
Acceptance of proposal, 24:25
Classes of creditors, 24:22
Commencing process, 24:17
Contents of proposal, 24:21
Creditors’ meeting, 24:24
Duration of stay period, 24:20
Duties of trustee, 24:18
Franchisee restructurings, 24:15 et seq.
General, 24:8

RESTRUCTURING—Cont’d
Overview, 24:16
Secured creditors, 24:23
Stay of proceedings, 24:9, 24:19

REVENUE SOURCES AND PROFIT
CENTRES

Advertising fund, 36:12
Construction of premises, 36:8
Franchise application deposits, 36:2
Initial franchise fees, 36:3
Intellectual property license fees, 36:15
Interest payments, 36:13
Introduction, 36:1
Lease of franchisee premises, 36:7
Periodic fees, 36:16
Rebates and allowances from suppliers,

36:10
Royalties, 36:11
Sale of inventory, 36:9
Sale or lease of equipment, 36:6
Security deposits on equipment, 36:4
Sign leases, 36:5
Specified services, 36:14
Summary, 36:18
Termination, 36:17

REVIEWABLE TRADE PRACTICES
See also COMPETITION MATTERS
Abuse of dominant position, 14:16
Exclusive dealing, 14:14
Introduction and procedure, 14:11
Market restrictions, 14:14
Mergers, 14:15
Price maintenance, 14:13
Refusal to deal, 14:12
Tied selling, 14:14

REWARDS POINTS LEGISLATION
Definition of reward points, 15:87
Expiration, 15:88
Non-compliance, 15:92
Prohibition on expiration, 15:89
Quebec, additional obligations, 15:91
Summary, 15:86
Termination of agreement, 15:90

ROYALTIES
General, 27:14, 36:11
GST/HST and continuing royalties, 27:40
Periodic royalty payments, 27:24
Supervision fees and royalties, 27:8
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SALE OF FRANCHISE
GST/HST, 27:48
Purchase and sale conditions in franchise

agreement, 26:20

SECURITY IN ASSETS, TAKING
See also FINANCING
Conclusion, 22:29
Creation of valid hypothec, 22:26
Demand notice, 22:22
Effect of Bankruptcy and Insolvency Act,

22:24
Enforcement of security interest, 22:21 et

seq.
Fixtures, 22:20
General, 22:25
Introduction, 22:11, 22:14
Perfecting security interest, 22:16
Publication and rank, 22:27
Purchase money security interest, 22:19
Registering financing statement, 22:17
Rights and remedies upon default, 22:28
Rules of priority, 22:18
Security agreements, 22:15
Security on personal property, 22:13
Statutory and contractual remedies, 22:23
Types of security, 22:12

STRATEGIC THINKING AND
PLANNING

Best practices in managing execution of
strategy, 39:6

Corporate strategy, 39:3
Planning process, 39:4
Strategic planning, 39:2
Strategic themes, 39:5
Strategy process, 39:7
Summary, 39:1

SUPPLIER PROGRAMS
Approved supplier agreements, 35:6
Elements of franchisor’s approved sup-

plier programs, 35:3
Franchise agreement provisions relating

to supplier programs, 35:4
Introduction, 35:1
Legal considerations, 35:7
Performance standards, 35:5
Practical questions regarding, 35:8
Supplier approval, 35:5
Types of products subject to supply

programs, 35:2

SYSTEM TECHNOLOGY CHANGE
Clear contractual language, 41:4
Communication and consultation, 41:13

business case, 41:14
franchise advisory councils, 41:16
incentives, 41:17
strategic communication, 41:15

Course of dealing, 41:7
Disclosure obligations, 41:8
Franchise agreement issues, 41:2 et seq.,

41:3
General, 41:1, 41:22
General drafting recommendations, 41:9
Glitches, 41:21
Holdouts, 41:20
Material changes, 41:6
Non-simultaneous implementation, 41:19
Operational issues, 41:10 et seq.
Operations manual, 41:11
Reservation of rights clauses, 41:5
Roll-out issues, 41:18 et seq.
Timing of change, 41:12

TAX MATTERS
Customs, 27:33
Franchises as tax shelters, 27:50
Introduction, 27:1
Sales/commodities tax, 27:27 et seq.
Target country taxes, 9:101
Tax laws in home country, 9:100

TAX MATTERS—FRANCHISEE
RESIDENT IN CANADA

See also TAX MATTERS
Deductible business expenses, 27:17
Initial lump sum franchise fee, 27:13
Payments to non-resident franchisor,

27:16
Royalties, 27:14
Small business deduction, 27:18
Supervision fees, 27:15

TAX MATTERS—FRANCHISOR
RESIDENT IN CANADA

See also TAX MATTERS
Depreciable property, 27:5
Expenses currently deductible, 27:3, 27:4
Fixturing allowances, 27:10
Initial lump sum franchise fee, 27:7
Other expenditures, 27:6
Sale of supplies and inventories, 27:9
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TAX MATTERS—FRANCHISOR
RESIDENT IN CANADA—Cont’d

Start-up costs, 27:2
Supervision fees and royalties, 27:8
Termination of franchisee, 27:12
Timing of recognition of income, 27:11

TAX MATTERS—NON-RESIDENT
FRANCHISOR

See also TAX MATTERS
Effect of U.S. Treaty, 27:21
Initial lump sum franchise fee, 27:23
Meaning of ‘‘carrying of business,’’ 27:19
Ordinary income tax and branch tax,

27:20
Payments for supplies and inventories,

27:26
Periodic royalty payments, 27:24
Supervision fees, 27:25
Withholding tax, 27:22

TECHNOLOGY PROCUREMENT
Franchisee considerations, 8:4
Key considerations, 8:3
Planning, 8:2
Requests for proposals (RFPs), 8:2
Terms of agreement, 8:3

TRADEMARK DISPUTES
General, 7:16 et seq.
Goodwill, depreciation of value of, 7:18
Infringement, 7:17
Passing off, 7:20
Use, prerequisite to liability, 7:19

TRADEMARKS
Canadianizing foreign trade-marks, 9:42
Certification marks, 7:4
Common law trademarks, 7:1
Corporate name, 7:27
Distinguishing guises, 7:5
Foreign franchisors in Canada and trade-

marks, 9:11
Franchise agreements, 3:13
Franchise disclosure document, 4:17
French language requirements, 13:33
General, 9:92
Goodwill, 7:25
GST/HST and trade-marks, 27:41
International franchise agreements, 9:143
Licensing, 7:23
Maintenance of trade-marks, 9:94

TRADEMARKS—Cont’d
Most commonly asked questions, 9:99
Non-traditional trademarks, 7:6
Notice, 7:28
Ordinary trademarks, 7:5
Ownership, 7:22
Protecting trade-marks, 12:4
Quality control, 7:24
Registration of trademarks, 7:2, 9:93
Sign, definition of, 7:6
Specific trade-mark provisions in

franchise agreements, 7:21 et seq.
Termination, 7:29
Validity of trademarks, 7:26

UNITED KINGDOM, FRANCHISING
IN

Compliance and regulation, 11:7
Dispute resolution mechanisms, 11:3
Franchisor-franchisee relationship, 11:2
IP protection, 11:4
Legal regime, 11:1
Supply chain, competition, product

liability, 11:5
Termination and post-termination, 11:6

UNITED STATES, FRANCHISING IN
See also INTERNATIONAL

FRANCHISING
Anti-trust and trade regulation laws,

problems under, 10:7
Business opportunity laws, 10:4
Channel conflicts and encroachment,

10:15
Conclusion, 10:18
Control of product purchases and sales,

10:12
Disclosure laws, 10:3
Exclusive franchises and refusals to deal,

10:8
Federal Trade Commission franchising

Rule, 10:2
Horizontal restraints/dual distribution,

10:10
Introduction, 10:1
Joint employer, 10:17
Resale price control and price manage-

ment, 10:11
Securities laws, 10:5
State franchise registration, 10:3
Termination and non-renewal of

franchises, 10:6
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UNITED STATES, FRANCHISING IN
—Cont’d

Territorial confinement and customer
restrictions, 10:9

Tying arrangements, 10:13
Vendor rebates and other payments, 10:14
Vicarious liability, 10:16

VALUATION
Asset based valuation methodologies,

26:8
Cancellation, 26:18
Capitalized cash flow methodology,

26:10, 26:24
Cash flow based valuation methodologies,

26:9 et seq.
Commercial and non-commercial value,

26:5
Comparable company approach, 26:13
Components of fair market value, 26:6
Conclusion, 26:24
Discounted cash flow methodology,

26:11, 26:24
Due diligence, 6:19
Fair market value, 26:3
Franchisee/franchisor relationship, 26:16
Introduction, 26:1
Liquidity considerations, 26:5
Market based valuation methodologies,

26:12 et seq.
Minority interest versus controlling inter-

est, 26:5
Net tangible assets, 26:5
Payments to franchisor, 26:22
Precedent transactions approach, 26:14
Principles of valuation, 26:5
Purchase and sale conditions in franchise

agreement, 26:20
Rate of return, 26:5
Rules of thumb, 26:15
Sourcing of product, 26:21

VALUATION—Cont’d
Term of franchise agreement, 26:17
Territory, 26:19
Valuation date, 26:5
Valuation process, 26:23
Value, 26:2
Value is prospective, 26:5
Value versus price, 26:4
Viability of underlying business, 26:7

WASTE DIVERSION LEGISLATION
See also PROVINCIAL REGULATION

OF BUSINESS PRACTICES
British Columbia, 15:17 et seq.
Compliance, 15:6, 15:13, 15:20, 15:27,

15:34
Determining obligations, 15:5, 15:26,

15:33
Éco Entreprises Québec (ÉEQ), 15:36
Federal, 15:37.50
Fees, 15:7, 15:14, 15:21, 15:28, 15:35
Manitoba, 15:10 et seq.
Multi-Material British Columbia, 15:22
Multi-Material Stewardship Manitoba,

15:15
Multi-Material Stewardship Western,

15:29
Ontario, 15:2
Plastics ban, federal, 15:37.50
Quebec, 15:31 et seq.
Recycle BC, 15:22
Relevant waste, 15:4, 15:11, 15:18,

15:25, 15:32
Saskatchewan, 15:24 et seq.
Steward, definition, 15:5, 15:12, 15:19,

15:26
Stewardship Ontario, 15:8
Where to find more information, 15:9,

15:16, 15:23, 15:30, 15:37
Who is responsible, 15:33
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