Index

ABUSE OF PROCESS
Autrefois pleas, relationship to, 18:13
Crown disclosure and, 12:11
Defined, 12:11
Prosecutorial discretion, and
establishing, 16:11
procedure for advancing abuse argu-
ments, 16:13
standing, 16:13.50
timing, 16:12
Residual category of abuse of process,
12:11

Trial delay, based upon, 19:1

ADJOURNMENTS
Generally, 10:10
Following “‘not guilty” plea, 18:2

ADJUDICATIVE FAIRNESS
Two requirements, 7:5

ADVERSARY SYSTEM
As part of criminal procedure, 2:9

AGENT OF STATE
Contextual approach, 8:5
Defined, 8:5

Evidence in hands of, Crown obligation to

disclose, 12:5
Private citizens as, 5:4; 8:5
Public officials amounting to, 5:4; 8:5
Search and seizure by, 8:6
Sexual assault centre which received
government funding, as, 12:10

AMENDMENTS
Bail Reform Act, 11:13
Informations and indictments, 17:5

AMICUS CURIAE
Unrepresented accused and, 21:11.50

APPEALS
Ancillary powers of court of appeal
generally, 24:18 to 24:22
bail pending, 11:10; 24:20
fresh evidence on appeal, 24:19
miscellaneous powers, 24:22
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APPEALS—Cont’d
Ancillary powers of court of appeal
—Cont’d
re-election of mode of trial, 24:34
“As of right,” 24:1
Bail pending, 11:10
from conviction, 11:10
summary conviction matters, 11:10
Court jurisdiction, 3:14 to 3:17
Decision regarding exclusion of evidence
under Charter, 4:21
Defined, 24:1
Extraordinary remedies, 15:12; 24:36
Indictable appeals
generally, 24:2 to 24:29
appeal court, 24:3
Crown, by, 24:5
acquittal, 24:6
jurisdictional rulings, quashing
indictments and stays, 24:8
powers of court, 24:9
question of law alone, 24:7
defence, by, 24:11
other sufficient ground, 24:14
powers of court, 24:15

question of fact or mixed fact and
law, 24:13

question of law alone, 24:12
jurisdiction, 3:16
mental disorder verdicts, 24:16
Supreme Court of Canada, to
generally, 3:16; 24:23 to 24:29

by accused in relation to verdict,
24:24

by Crown in relation to verdict,
24:25

Minister of Justice, powers, 24:29

powers of court, 24:28

procedure, 24:28

section 40 appeals, 24:27

sentence, 24:26

summary conviction appeals, 24:34

trial verdicts, from, 24:4 to 24:16

Leave to, 24:1
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APPEALS—Cont’d
Noteworthy features, 24:38
Overview, 24:1
Prerogative writ applications, 15:12;
24:36
Principles governing, 24:1
Sentencing, 24:17
Summary conviction appeals
generally, 3:15; 24:30 to 24:34
agreed statement of facts, 3:15; 24:32
Court of Appeal, to, 24:33
stated case appeal, 3:15
transcript appeal, 3:15; 24:31, 24:32
trial de novo appeals, 3:15
Supplementary reading, APP 24A
Third parties, by, 24:37
Unreasonable delay at appellate stage,
19:24
Youth Criminal Justice Act, under, 3:17;
24:35

APPEARANCE BY ACCUSED
Compelling
generally, 9:1
appearance notice, by, 9:4
arrest warrant, issuance of, 9:9
arrest without warrant, 9:2
organizations, of, 9:11
promise to appear, by, 9:5
recognizance, by, 9:5
summons, issuance of, 9:9
unconditional release, by, 9:6
undertaking, by, 9:5
young persons, of, 9:12
Confirming police-generated processes
for appearance, 9:8
Defects in issuance and confirmation
processes, effect, 9:8
Goal of reducing arrest and pre-trial
detention, 9:13
How accused may appear
generally, 10:4
indictable matters, 10:5
organizations, 10:8
summary conviction matters, 10:6
young persons, 10:7

APPEARANCE NOTICE
As alternative to arrest, 9:4

ARBITRARY DETENTION
See also Detention
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ARBITRARY DETENTION—Cont’d
Generally, 6:7
“Arbitrary” defined, 6:2
Arrests
generally, 6:4
lawful arrests being arbitrary, 6:4
restrictions upon police powers, 6:4
whether unlawful conduct necessarily
arbitrary, 6:4
Dangerous offender proceedings, 6:5
Fingerprinting, 6:4
Imprisonment, 6:5
Pedestrian stops, 6:3
Remedies for, 6:6
Sentencing provisions, 6:5
Source of right against, 6:1
Supplementary reading, APP 6A
Vehicle stops, 6:3
articulable cause and, 6:3
racial profiling in, 6:3
reasonable limitation under Charter, 6:3
United States jurisprudence, 6:3

ARRAIGNMENT
Definition, 10:1; 10:2
Process, 10:2
Steps following, 10:3

ARREST

Arbitrary detention, as, 6:4
see also Arbitrary Detention

Arrest warrants
generally, 5:14
assisting peace officer with, 5:14
compelling appearance, 9:9
failure to appear in court, 5:14
features applicable to, 5:14
major Code provisions, 5:14

reasonable grounds for believing
person committed offence, 5:14

Bail, obligations of arresting officer, 11:1

Defined, 5:2

Distinguished from detention, 5:3

Duties of person arresting, 5:12; 5:15;
11:1

Form of detention, as, 5:2

Goal of reducing arrest and pre-trial
detention, 9:13

Powers generally, 5:11
citizen arrest, 5:12; 9:2
duties of person arresting, 5:12; 5:15
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ARREST—Cont’d
Powers generally, 5:11—Cont’d
citizen arrest, 5:12; 9:2—Cont’d
sources of power, 5:12
stopping breach of peace, 5:12
peace officer arrest
defined, 5:13
duties following arrest, 9:10
false arrest or assault, 5:15
reasonable and probable grounds,
5:13
restrictions upon power, 5:13
warrantless, 5:13; 9:2
Right to be informed of reasons, 5:15
Right to be informed of right to counsel,
5:15
Search as incident of, 8:43
Warrantless
generally, 5:13, 9:2
alternatives to, 9:3
appearance notice, 9:4
promise to appear, 9:5
recognizance, 9:5
unconditional release, 9:6
undertaking, 9:5

ARTICULABLE CAUSE DOCTRINE
Generally, 5:18

AUTREFOIS ACQUIT
Abuse of process, relationship to, 18:13
Charter entrenchment of plea in s. 11(h),
18:14
Criteria for determining
identity between charges, 18:11
previous jeopardy of conviction, 18:12
Procedure, 18:10

AUTREFOIS CONVICT
Abuse of process, relationship to, 18:13

Charter entrenchment of plea in s. 11(h),
18:14

Criteria for determining
identity between charges, 18:11
previous jeopardy of conviction, 18:12
Procedure, 18:10

BAIL
Burden of proof, 11:5
Crown onus, 11:5
reverse onus situations, 11:5, 11:6
young persons, 11:5
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BAIL—Cont’d
Charter impact upon, 11:6
Courts, 11:5
Criteria governing
flight risk, 11:3, 11:6
public confidence in administration of
justice, 11:3
public safety, 11:3
tightening of criteria generally, 11:13
Denial of, 11:6; 11:13
Ladder approach, 11:4
Pending appeal, 11:10
from conviction, 11:10
summary conviction matters, 11:10
Police duty to bring before justice, 11:1
Promise to pay, forfeiture of, 11:12
Reasonable bail, 11:6
Reviews, 11:9
Supplementary reading, 11:14
Surety, 11:12
Youth Criminal Justice Act, under, 11:11

BAIL HEARINGS
Evidence, 11:7
Procedure, 11:8

BAIL REFORM ACT

Amendments tightening criteria for bail,
11:13
Rationale behind, 11:2

BLOOD SAMPLES
Evidence to be disclosed by Crown, 12:7
Seizure by warrant, 8:24
Warrantless seizure of, 8:41

BURDEN OF PROOF
Bail hearings, 11:5
Confessions, onus on Crown, 7:4
Right to be tried within reasonable time,
19:4; 19:1
Trial, 21:14
CANADIAN SECURITY
INTELLIGENCE SERVICE
Role of, 2:4

“CASE TO MEET” CONCEPT
Generally, 1:2; 2:9

“CASE TO MEETDQC CONCEPT
Component of adversarial system, as, 7:1
Crown disclosure obligation, and, 12:1
Defined, 7:1; 12:1
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“CASE TO MEETDQC CONCEPT
—Cont’d
Not guilty plea, recognition in, 18:2
Prosecutorial discretion, and, 16:14
Self-incrimination, as corollary to, 7:1
Trial as essential element of, 21:19

CERTIORARI
See Extraordinary Remedies

CHARGES
Laying, 9:7

CHARTER OF RIGHTS AND

FREEDOMS

Application
extraterritorial, 4:2
governmental actions, limited to, 4:2
supreme law of Canada, as, 4:2

Contrast to United States constitutional

rights, 2:9
Impact upon criminal law and procedure,

Informations and indictments, impact
upon, 17:7
Interpretation generally, 4:4; 4:33
case to meet concept, 4:33
equality as paramount value, 4:4
hierarchical approach to rights rejected,

Justification under section 1, 4:5
minimal intrusion test, 4:5
proportionality test, 4:5

Legal rights
deterrence to police misconduct, as,

4:33
interpretation, 4:3
overview, 4:3
privacy, protection of, 4:4; 4:7

Procedure

declaring law of no force and effect,
4:29

evidence, 4:26

exclusion of evidence applications,
4:27

just and appropriate remedies, 4:29

miscellaneous remedies, 4:30

notice by defence to Crown, 4:25

Remedies
costs, 4:11
court of competent jurisdiction, 4:10
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CHARTER OF RIGHTS AND
FREEDOMS—Cont’d
Remedies—Cont’d
exclusion of evidence, 4:12
see also Exclusion of Evidence
disrepute to administration of justice,
4:14
evidence obtained in course of
Charter violation, 4:13
factors considered, 4:15
three things to be proven, 4:12
judicial stay, 4:11
just and appropriate remedies, 4:11
law of no force and effect, 4:8
reduced sentence, 4:30
standing to seek, 4:7
“Rule of law,” strengthening, 2:9
s. 1—justification for violation of rights,
minimal intrusion test, 4:5
proportionality test, 4:5
s. 7—right to remain silent
see also Self-Incrimination
application of right, 7:13
consciousness of guilt, interpretation
as, 7:13
nature of right generally, 7:13
police tricks and, 7:13
test for, 7:13
s. 7-14—overview of legal rights, 4:3
s. 8—unreasonable search and seizure
see also Search and Seizure
analysis, approach, 8:55
analytical framework, 8:2 to 8:8
factors triggering right, 8:3, 8:4
legal standing to claim protection, 8:7
person, of, 8:3
premises, of, 8:3
principles relevant to, 8:3
privacy expectation, 8:3
hierarchy of expectations, 8:8
level of expectation, 8:8
reasonableness of expectation, 8:7
relationship to other Charter rights,
8:47
remedies under, 8:48 to 8:54
waiver not applicable to, 7:13
when not applicable, 8:7
s. 10—rights upon detention and arrest,

see also Arbitrary Detention; Arrest;
Detention
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CHARTER OF RIGHTS AND
FREEDOMS—Cont’d
s. 10(a)—right to prompt explanation, 7:7
failure to comply, 7:7
limited attention paid to right, 7:7
purposes of right, 7:7
s. 10(b)—right to counsel, 7:8; 7:9
implementational rights
breath samples, 7:9
change in jeopardy, right to
re-instruction, 7:9
change of mind by accused, 7:9
“holding off” period, 7:9
privacy, 7:9
reasonable opportunity to consult
counsel, 7:9
responsibilities of accused, 7:10
waiver of, 7:10
informational rights, 7:9
understandable explanation, 7:9
limitations upon, 7:12
purpose of rights, 7:8
s. 11(b)—right to be tried within reason-
able time, 19:1
burden of proof, 19:4
purpose of right, 19:6
stay of proceedings as remedy, 19:5
s. 11(c)—right not to testify against
oneself, 7:23
s. 11(e)—right to reasonable bail, 11:6
s. 13—immunity from use of testimony in
subsequent proceedings, 7:23
Sentencing, impact upon, 23:53
Supplementary reading, APP 4A
Third party challenges, 4:31
Waiver of rights by citizen, 4:32

CITIZEN ARREST
Generally, 1:2

COMMISSION EVIDENCE
Generally, 21:14

CONFESSIONS

Compelled statements by accused
under regulatory scheme, 7:18
under statute, 7:17

“Mr Big” technique, 7:14

Onus on Crown, 7:4

Procedure, 7:20

Reid technique, 7:14

© 2024 Thomson Reuters, Rel. 3, 8/2024

CONFESSIONS—Cont’d
Self-incrimination Charter protection
contrast with, 7:5
link to, 7:5
Voluntary confession rule
defined, 7:3
detention not necessary, 7:3
inculpatory and exculpatory statements
distinguished, 7:3
“person in authority,” 7:3
“Voluntary” defined
absence of oppression, 7:4
absence of threats, promises, 7:4
absence of trickery, 7:4
operating mind test, 7:4

CONSENT
Attorney General to prosecute offences,
3:23; 6:5
Compliance, distinguished from, 5:2
Detention, distinguished from, 5:2
Police authority, to, 5:2

CORRECTIONS
Jurisdiction over, 2:7

COURTS
Appeal courts
see also Appeals
ancillary powers
bail pending appeal, 11:10; 24:20
fresh evidence on appeal, 24:19
miscellaneous powers, 24:22
re-election of mode of trial, 24:21
jurisdiction, 3:14 to 3:17
Bail hearings, 11:5
Canadian system generally, 3:3 to 3:6
Constitutional jurisdiction assigned to
criminal courts, 2:3
Federal system, impact upon, 3:1
Provincial court, 3:5
Structure, 2:10; 3:1; 3:3 to 3:6
Supreme Court of Canada
appeals to
by accused in relation to verdict,
24:24
by Crown in relation to verdict,
24:25

Minister of Justice, powers, 24:29
powers of court, 24:28

procedure, 24:28

section 40 appeals, 24:27
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COURTS—Cont’d
Supreme Court of Canada—Cont’d
appeals to—Cont’d
sentence, 24:26
summary conviction appeals, 24:34
Trial court
appellate jurisdiction, distinguished
from, 3:1
parameters of, 3:1
superior trial court, 3:6
temporal limitations, 3:1
types of offences tried in, 3:7 to 3:13
Youth justice court, 3:3 to 3:6; 3:13

CRIMINAL CODE
Crown disclosure, as basis for, 12:2

Framework for sentencing, 23:17 to
23:44
see also Sentencing and Dispositions
Incoherence of procedural provisions, 2:9
Permissible pleas under, 18:1

CRIMINAL PROCEDURE
Adversary system, 2:9
Arbitrariness, prevention of, 2:9
British common law, features inherited
from, 2:9
“Case to meet” concept, 1:2; 2:9
Complicated court structure and, 2:10
Constitutional considerations, 2:1
Contrast to United States, 2:9
generally, 2:1; 2:10
division of powers, 2:2
jurisdiction assigned to criminal courts,

policing, jurisdiction over, 2:4
Defined, 2:1; 2:8
Elements included in, 2:8
Equality ethic, 2:9
“Rule of law” principle, 2:9
Supplementary reading, APP 2A
“Traditional” criminal procedure, 2:1

CRIMINAL PROCESS

Flow chart, 1:5

Four stages, 1:1
investigative stage, 1:2
post-trial stage, 1:5
pre-trial stage, 1:3
trial stage, 1:4

Sequence of steps generally, 1:1 to 1:8
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CROWN DISCLOSURE
See Disclosure

CUSTOMS OFFICIALS
Detention by, 5:6
Warrantless searches by, 8:40

DANGEROUS OFFENDER
PROCEEDINGS
Generally, 6:5, 23:41

DEFENCE COUNSEL
Amicus curiae, 21:11.50
Role of, 21:10, 21:11
responsibilities
ethical responsibilities, 21:11
to client, 21:11
to court, 21:11

DETENTION
See also Arbitrary Detention
Arbitrary, 5:8
Arrest
as form of, 5:2
distinguished from, 5:3
Consent, distinguished from, 5:2
Customs officials, by, 5:6
Defined, 5:2, 5:3
Factors relevant to determination, 5:7
Imprisonment as form of, 5:3
Investigatory detentions, 5:7, 5:8
search as incident of, 8:44
Legal authority for, 5:6
Legal significance, 5:3
Pre-trial detention
see Bail
Psychological restraint, 5:3; 5:7
Questioning suspects, 5:7; 5:9
Stopping of motor vehicles, 5:6, 5:8

DISCLOSURE
Advantages to both parties, 12:2
After Stinchcombe
Crown obligation to preserve evidence,
12:5; 12:10
defence, burden to show potential
relevance, 12:8
entrenchment as constitutional right,
12:2;12:3
form and extent of, 12:8
lost or destroyed evidence, 12:10
non-disclosure, basis for
informant protection, 12:3
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DISCLOSURE—Cont’d
After Stinchcombe—Cont’d
non-disclosure, basis for—Cont’d
legal privilege, 12:3; 12:8
protect persons from injury or
harassment, 12:3
other branches of government, 12:5
principle of fundamental justice under
s. 7 of Charter, 12:3
principles applicable to, 12:3
summary conviction matters, applica-
tion to, 12:3; 12:6
types of evidence to be disclosed
generally, 12:3, 12:5; 12:7
all relevant evidence, 12:7
blood samples in relation to drinking
and driving, 12:7
breathalyzer context, 12:7
legal advice in relation to reverse
sting operation, 12:7
Apart from Stinchcombe
limitations of, 12:2
preliminary inquiry, 12:2
Applications for review of, 12:9
Basis for, 12:2
Charter, 12:2
Criminal Code, 12:2
Crown obligation generally, 12:1
Defence
burden to show potential relevance of
Crown evidence, 12:8
limited disclosure requirements, 12:14
exceptions, 12:14
Failure to disclose
rights and remedies, 12:11
Fundamental differences between Crown
and defence roles, 11:3 to 11:8
Procedure, 12:13
Rationale for, 12:1
Remedies, 12:11; 12:13
Supplementary reading, APP 12A
Third parties, by
balancing rights of complainant and
accused, 12:12
legislative regime for, 12:12; 12:15
nature of, 12:12
principles governing, 12:12

DISCRIMINATORY LAW
ENFORCEMENT

Generally, 5:18; 6:3
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DOUBLE JEOPARDY RULE
Generally, 18:1; 18:18; 22:13

DUAL OR HYBRID OFFENCES
Generally, 3:2; 3:12

ELECTIONS
Crown, by, 13:3
Defence, by, 13:4
Language, choice of, 13:8
Matters of choice in criminal proceedings,
13:1
Overview, 13:1; 13:9
Re-elections
defence, by, 13:6, 13:7
following appeals, 13:7
prior to trial, 13:6
Supplementary reading, APP 13A
Types of offences and who may elect,
13:2
Youth Criminal Justice Act, under, 13:5

ENTRY OF PREMISES—POLICE

POWERS

Generally, 5:17

Arrest of person in premises, warrant for,

5:17

Search warrant, 5:17
exceptions to, 5:17
telewarrant, 5:17

Without warrant, 5:17
in hot pursuit of suspect, 5:17
prevention of harm to person, 5:17

EVIDENCE
Bail hearings, 11:7
Crown obligation to preserve evidence,
12:5; 12:10
Exclusion under Charter
see Exclusion of Evidence
Lost or destroyed evidence, 12:10
Preliminary inquiry, 14:5
Rules, jurisdiction over, 2:6
Witnesses
see Witnesses

EXCLUSION OF EVIDENCE
Charter violation, for, factors
appellate review, 4:22
guidance on application, 4:19
impact on accused, 4:17

mandated exclusion if disrepute found,
4:20
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EXCLUSION OF EVIDENCE—Cont’d
Charter violation, for, factors—Cont’d
seriousness of violation, 4:16
societal interest in adjudication on
merits, 4:18
test generally, 8:53
use of excluded evidence, 4:21
Procedure under s. 24(2) of Charter, 8:54

EXTRAORDINARY REMEDIES
Appeals, 15:12; 24:36
Certiorari, 15:3 to 15:8
availability, 15:4
additional contexts for use of, 15:8
preliminary inquiry decisions, 14:11;

publication bans, 15:7
search warrants, 15:6
subpoenas, 15:7
third party records, 15:7
general requirements, 15:3
procedure, 15:3
Devices for review of decisions, as, 15:1
Habeas corpus, 15:2
Jurisdictional issues generally, 15:1
Limited role in criminal process, 15:13
Mandamus, 15:10
bars to, 15:10
defined, 15:10
where no alternative remedy available,
15:10
Procedendo, 15:11
Prohibition, 15:9
Supplementary reading, APP 15A
Use in criminal process, 15:1

FINGERPRINTING
Arbitrary detention, and, 6:4
Warrantless search and seizure, 8:41

GUILTY PLEA
Acceptance of, criteria for, 18:5
Different territorial jurisdiction, in, 18:7
Expunging, 18:5
Legal effect of, 18:4
Lesser included offence, 18:6
Proceedings after, 18:8
Validity of, 18:5
Young persons, 18:5

GUILTY VERDICT
Generally, 22:7
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HABEAS CORPUS
Generally, 5:3; 15:2

INDICTABLE OFFENCES

Appeals, 24:2 to 24:29
see also Appeals
appeal court, 24:3
Crown, by, 24:5
defence, by, 24:11
Supreme Court of Canada, to, 3:16;

24:23 to 24:29
Appearance by accused, 10:5
Where tried, 3:8

INDIGENOUS
Disproportionate incarceration rate, 23:1

INFORMATIONS AND INDICTMENTS
Amendment, 17:5
Charging more than one offence, 17:1
Charter effect upon, 17:7
Contrast between information and indict-
ment, 17:1
Disclosing no offence known to law, 17:1
Duplicity, 17:4
Forms of, 17:1
General principles, 17:9
Historical evolution, 17:1
Joinder, 17:6
common law prohibition against, 17:6
counts in single indictment, 17:6
indictable and summary conviction
charges, 17:6
Youth Criminal Justice Act, 17:6
joint trials, 17:6
Notice as central requirement, 17:1
Procedure, 17:8
Severance, 17:6
counts, 17:6
joint trials of accused, 17:6
single criterion for, 17:6
timing, 17:6
Sufficiency
legal and factual, 17:2
additional requirement for murder,
treason, 17:2
arising out of single transaction, 17:2
averments, 17:2
drafting of charges, 17:2
summary conviction offences, differ-
ences, 17:2
unnecessary details, 17:2
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INFORMATIONS AND INDICTMENTS | JURISDICTION

—Cont’d Corrections, over, 2:7
Sufficiency—Cont’d Courts, defined in relation to, 3:1
particulars, 17:3 Extraterritorial, 3:19
test for, 17:3 Interprovincial, 3:20
Supplementary reading, APP 17A Intraprovincial, 3:21
INVESTIGATIVE DETENTION Policing, over, 2:4; 2:8
Generally, 5:7, 5:8 PI‘OSG.‘,CL.IUOI‘I.S,. over, 2:5
Search as incident of, 8:44 Public inquiries, over, 2:6
Sentencing, over, 2:7
INVESTIGATIVE STAGE Supplementary reading, APP 3A
Charter, impact of, 1:2 Territorial jurisdiction, 3:18 to 3:22
Citizen arrest, 1:2 challenging, procedure for, 3:22
Overview, 1:2 Trial and appellate, distinguished, 3:1
Parties involved in, 1:2 Venue, change of, 3:21

Self-incrimination
see Self-Incrimination
Voluntary confessions rule
see Confessions

JURY
Assembling panel, 20:2
Challenge to the array, 20:1, 20:2
Common law tradition, as, 20:1

ISSUE ESTOPPEL Conduct of jury trial
Plea of, 18:17 see Trial, Conduct of
JOINDER Discharging jurors during trial, 20:10

Functus officio after verdict, 22:21
Historical overview, 20:1
Rationale for, 20:1

Common law prohibition against, 17:6
Counts in single indictment, 17:6
Indictable and summary conviction

charges, 17:6 Selection, 20:4
Joint trials, 17:6 challenges for cause, 20:7
Youth charges, 17:6 jurors blinded by prejudice or
stereotypes, 20:7

JUDGES partiality or bias of juror, 20:7

Amicus curiae, 21:11.50 pre-trial publicity, 20:7

Doctrine of seizure, 10:10 procedure, 20:7

Jurisdiction, 10:10 future of, 20:9

Role of, 21:10, 21:11 peremptory challenges, 20:5
JUDICIAL INTERIM RELEASE stand by jurors, 20:6

talesmen, resort to, 20:8

See also Bail
ce &80 Za Supplementary reading, APP 20A

Burden of proof

Crown onus, 11:5 JUSTICES OF THE PEACE
reverse onus situations, 11:5 Jurisdiction, 3:4
young persons, 11:5 Powers, 3:4
Criteria governing LADDER APPROACH
flight risk, 11:3 See Bail
public confidence in administration of
justice, 11:3 LESSER INCLUDED OFFENCE
public safety, 11:3 Pleading guilty to, 18:6
tightening of criteria generally, 11:13 Verdicts
Denial of, 11:6; 11:13 attempts, 22:11
Forum, 11:5 described in enactment, 22:9
Ladder approach, 11:4 included by wording of charge, 22:10
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LESSER INCLUDED OFFENCE
—Cont’d
Verdicts—Cont’d
statutory included offences, 22:12

MANDAMUS
See Extraordinary Remedies

MENTAL DISORDER
Appeal of verdict, 24:16
Fitness to stand trial, 22:3
Sentencing, effect upon, 23:52
Verdict, 22:4

MISTRIALS
Generally, 20:13

OFFENCES
Absolute jurisdiction offences, 3:10
Consent of Attorney General, when
required, 3:23

Dual or hybrid offences, 3:2; 3:12

Indictable offences, 3:2; 3:8
accused electing trial court, 3:11

Presumptive jury trial offences, 3:9

Summary conviction offences, 3:2

Types generally, 3:2

OPERATING MIND TEST
See Confessions

ORGANIZATIONS
Appearance by, 9:11; 10:8
Sentencing of, 23:45

PARDONS
Generally, 23:40

PAROLE
Eligibility
day parole, 23:37
first degree murder, 23:36
leaves, 23:37
power to delay, 23:35
second degree murder, 23:34

PLEAS
Autrefois acquit/autrefois convict
abuse of process, relationship to, 18:13
Charter, entrenchment of pleas in s.
11(h), 18:14

criteria for determining, 18:10
identity between charges, 18:11
previous jeopardy of conviction,
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PLEAS—Cont’d
Defined, 18:1
Double jeopardy, rule against, 18:1;
18:18

Guilty, 18:3
acceptance of, criteria for, 18:5
different territorial jurisdiction, in, 18:7
expunging, 18:5
legal effect of, 18:4
lesser included offence, 18:6
proceedings after, 18:8
validity, 18:5
young persons, 18:5

Issue estoppel, 18:17

Justification, 18:16

Not guilty, 18:2
adjournment of matter for trial, 18:2
legal effect of, 18:2
res judicata and, 18:2

Pardon, 18:15

Permissible pleas under Code, 18:1

Supplementary reading, APP 18A

POLICE DUTIES
Arrest, following, 9:10
Bail obligations, 11:1
bring arrested person before justice,
9:10; 11:1
Implementational duties under s. 10(b) of
Charter, 7:9
breath samples, 7:9
change in jeopardy, obligation to re-
instruct, 7:9
change of mind by accused, 7:9
continuing obligations, 7:11
“holding off” period, 7:9
limitations upon questioning, 7:11
not denigrate relationship with counsel,
7:11
plea bargain, offering, 7:11
privacy, 7:9
reasonable opportunity, 7:9

Informational duties under s. 10(b) of
Charter, 7:9

explain in understandable terms, 7:9

POLICE MISCONDUCT
Charter rights as deterrent to, 4:33

POLICE POWERS
Generally, 5:22
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POLICE POWERS—Cont’d
Arrest
see also Arrest
defined, 5:2
form of detention as, 5:2
Articulable cause doctrine, 5:18
Common law powers, 5:18
Consent to police authority, 5:2
compliance, distinguished from, 5:2
Detention
see also Detention
arrest
as form of, 5:2
consent, distinguished from, 5:2
defined, 5:2; 5:3
evolution of concept, 5:2
habeus corpus to test validity of, 5:3
imprisonment as form of, 5:3
legal significance, 5:3
physical or psychological restraint, 5:3
Discriminatory law enforcement, 5:18
Judicial interpretation, 5:1
Legal restraint, forms of, 5:2
Legal source of, 5:1
Racial profiling, 5:18
Search and seizure, 5:20
see also Search and Seizure
Supplementary reading, APP SA
Use of force, 5:19
Weapons searches, 5:18

POLICING
Discriminatory law enforcement, 5:18;
6:3
Jurisdiction over, 2:4; 2:8
Racial profiling, 5:18; 6:3
Systemic discrimination in, 6:3
Undercover operations, 5:21

POST-TRIAL STAGE
Overview, 1:5

PRE-TRIAL CONFERENCE
Generally, 21:2

PRE-TRIAL STAGE
Overview, 1:3

PRELIMINARY INQUIRY
Committal vs. discharge, 14:6 to 14:8
additional charges, 14:8
combination of charges, on, 14:8
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PRELIMINARY INQUIRY—Cont’d
Committal vs. discharge, 14:6 to 14:8
—Cont’d
test for committal, 14:7
Conduct of
appearances by accused, 14:4
evidence, 14:5
powers of judge, 14:1; 14:3
procedure, 14:5
timing, 14:2
Future of, 14:12
Purpose of, 14:1
Remedies of Crown, 14:11
certiorari, 14:11
choices generally, 14:11
Remedies of defence, 14:10
prerogative writs, 14:10
Supplementary reading, APP 14A

PREROGATIVE WRITS
See Extraordinary Remedies

PRIVACY

Feature of right to counsel, as, 7:9

Legal rights as protection of, 4:4; 4:7

Search and seizure

privacy expectation

hierarchy of expectations, 8:8
level of expectation, 8:8
reasonableness of expectation, 8:7

Vehicle spot checks as threat to, 6:3

PRIVATE CITIZENS
Agent of state, as, 5:4; 8:5
Arrests by, 5:12; 9:2
duties of person arresting, 5:12; 5:15
sources of arrest power, 5:12
stopping breach of peace, 5:12

Assisting peace officer with arrest war-
rant, 5:14
Waiver of rights under Charter, 4:32

PRIVILEGE
As basis for Crown non-disclosure, 12:3;
12:8
Solicitor-client, documents protected by
search and seizure of, 8:20

PROBATION
Generally, 23:27

PROCEDENDO
Generally, 15:11
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PROHIBITION
Generally, 15:9

PROMISE TO APPEAR
As alternative to arrest, 9:5

PROSECUTION
Consent of Attorney General, when
required, 3:23
Jurisdiction over, 2:5

PROSECUTOR
Actions causing delay of trial, 19:14
Role of
advocate for prosecution, 21:9
public function, 21:9
timely disclosure, 21:9

PROSECUTORIAL POWERS
Abuse of process
establishing, 16:11
procedure, 16:13
timing, 16:12
“Case to meet” concept, and, 16:14
Constraints upon, 16:1; 16:14
Crown elections, 16:3
Decision to charge, 16:2
Discretion generally, 16:1
Indictments
direct indictments, 16:9
preferring, 16:9
Jury trials, power to require, 16:10
Private prosecutions, supervisory powers
over, 16:8
Stay of proceedings, 16:6
Supplementary reading, APP 16A
Withdrawal of charges, 16:5

PROVINCIAL COURT JUDGES
Defined, 3:5
Powers, 3:5

PSYCHOLOGICAL RESTRAINT
As form of detention, 5:3; 5:7

PUBLIC INQUIRIES
Jurisdiction over, 2:6

RACIAL PROFILING
Generally, 5:18; 6:3

RCMP
Jurisdiction over, 2:4
Role of, 2:4
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REASONABLENESS
Arrest warrant
reasonable grounds to believe offence
committed, 5:14
Collins test for, 8:35
Privacy expectation, of, 8:7
Reasonable bail, 11:6
Search and seizure, of, 8:4; 8:35
Trial within reasonable time, 19:1
Unreasonable delay
appellate stage, 19:24
trial stage, 19:1
Warrants, reasonable and probable
grounds for issuance, 8:13

RECOGNIZANCE
As alternative to arrest, 9:5
Defined, 11:12
Forfeiture, 11:12
Keeping the peace, 23:53
Surety, responsibility of, 11:12

RESTITUTION
Generally, 23:4; 23:28

RULE OF LAW
Charter of Rights and Freedoms
strengthening, 2:9
Factors detracting from, 2:9
Feature of criminal procedure, as, 2:9

SEARCH AND SEIZURE
Administrative inspections, 8:7
Bank records, 8:7
Biological core of personal information,
8:7
Defined, 8:6
Documents protected by solicitor-client
privilege, 8:20
Electrical consumption records, 8:7
Imaging technology, 8:7
Incident of lawful arrest, as, 8:43
Infrared heat detection technology, 8:7
Overview, 8:1
Reasonableness standard, 8:1
reasonable expectation of privacy, 8:7
Regulatory schemes, under, 8:7
Remedies and procedure
challenging through civil procedure,
8:49
exclusion of evidence under Charter
procedure, 8:54
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SEARCH AND SEIZURE—Cont’d
Remedies and procedure—Cont’d
exclusion of evidence under Charter
—Cont’d
test for, 8:53
quashing warrant by certiorari, 8:50
return of seized items, 8:51
Standard for exercise of, 5:20
Statutory source of powers, 5:20
Supplementary reading, APP 8A
Warrantless
generally, 8:35
blood samples under Code, 8:41
border crossings, 8:40
breath samples, 8:41
customs, 8:40
exigent circumstances, 8:36
fingerprinting, 8:41
incident of investigative detention, as,
8:44
incident of lawful arrest, as, 8:43
manner of search, 8:46
miscellaneous powers, 8:45
plain view doctrine, 8:41
prisons, 8:39
reasonable and probable grounds, when
not required, 8:42
regulatory or administrative context,
8:37
schools, 8:38
Warrants, with
ammunitions, explosives, 8:22
blood samples, 8:24
bodily impressions, 8:31
DNA, 8:28
drugs, 8:23
firearms, weapons, 8:22
investigative warrants, 8:25
issued under s. 487 of Code
authorization neutral and impartial,
8:12
“building, receptacle or place”
defined, 8:10
constitutional issues, 8:11 to 8:20
lawyers’ offices, 8:20
manner of search, 8:16
particularity requirement, 8:14
procedure, 8:10
public access to, 8:18
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SEARCH AND SEIZURE—Cont’d
Warrants, with—Cont’d
issued under s. 487 of Code—Cont’d
reasonable and probable grounds,
8:13
seized articles, disposition, 8:17
telewarrants, 8:19
timing of search, conditions on, 8:15
miscellaneous Criminal Code provi-
sions, 8:32
number recorder warrants, 8:27
principles, 8:9 to 8:33
proceeds of crime, 8:29
tracking device warrants, 8:26
transmission data recorder warrants,
8:27
wiretaps, 8:7; 8:30

SELF-INCRIMINATION
Charter implications for, 7:1
Overview, 7:1, 7:25
Pre-trial
investigative stage, 7:15
American position, contrasting with,
7:16
bodily samples taken without
accused’s consent, 7:16
dental impressions, 7:16
DNA warrants, 7:16
fingerprinting, 7:16
“Mr Big” technique, 7:14
overlap with unreasonable search
and seizure, 7:16
police lineup, refusal to participate
in, 7:16
Reid technique, 7:14
statements compelled by statute,
7:17
statements made pursuant to regula-
tory scheme, 7:18
remedies for violation, 7:21
voluntary confession rule, 7:3 to 7:5
see also Confessions
Procedure
investigative stage, 7:20
Rationale behind right against, 7:1
Supplementary reading, APP 7A
Testimonial, 7:22
challenging, procedure for, 7:24
Crown re-opening case, 7:22
failure of accused to testify, 7:22
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SELF-INCRIMINATION—Cont’d
Testimonial, 7:22—Cont’d
immunity from use of testimony in
subsequent proceedings, 7:23
previous sexual history of sexual
assault complainant, 7:22
right not to testify, 7:23
solicitor-client privilege of witness,
7:22
testifying against separately charged
co-accused, 7:22
United states, contrast with, 7:23
Young persons

Youth Criminal Justice Act, additional
rights under, 7:20

SENTENCING AND DISPOSITIONS
Alternative measures, 23:2
Appeals from, 23:58; 24:17
Canada’s high incarceration rate, 23:1
Charter, impact upon, 23:54 to 23:57
generally, 23:54 to 23:57
section 7, 23:57
section 9, 23:57
section 11(f), 23:56
section 11(h), 23:56
section 11(i), 23:56
section 12, 23:55, 23:57
Criminal Code framework for

absolute and conditional discharges,
23:26

conditional sentences, 23:23
costs against accused, 23:39
dangerous offenders, 23:42
fines, 23:24
general principles, 23:18
imprisonment, 23:19 to 23:22
arbitrary detention, as, 6:5
consecutive and concurrent sen-
tences, 23:21
intermittent sentences, 23:22
maximum and minimum sentences,
23:19
place of imprisonment, 23:20

presumption in favour of, 23:17 to
23:44

ineligibility to vote, 23:38
long-term offenders, 23:43

options available to judges, 23:17 to
23:44
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SENTENCING AND DISPOSITIONS
—Cont’d
Criminal Code framework for—Cont’d
orders and forfeitures, 23:29
forfeitures, 23:31
prohibition orders, 23:30
pardons and remissions, 23:40
parole eligibility, 23:33
day parole, 23:37
first degree murder, 23:36
leaves, 23:37
power to delay, 23:35
second degree murder, 23:34
probation, 23:27
restitution, 23:28
suspended sentences, 23:25
vacating or ineligibility for public
office, 23:38
victim surcharges, 23:24
Hearings, 23:9 to 23:16
circumstances of offence, determining,
23:10
criminal record and increased penalty,
proof of, 23:11
factors permitted consideration, 23:15
imposition of sentence, 23:16
other relevant evidence, 23:14
pre-sentence reports, 23:12
victim impact statements, 23:13
Indigenous disproportionate incarceration
rate, 23:1
Jurisdiction over, 2:7
Mental disorders, effect upon, 23:52
Organizations, sentencing of, 23:45
Overview, 23:59
Principles governing, 23:3 to 23:8
common law principles, 23:6
factors that may be taken into
account, 23:7
factors that may not be taken into
account, 23:8
statutory principles, 23:5
Provisions amounting to arbitrary deten-
tion, 6:5
Purposes, 23:3 to 23:8
denunciation, 23:4
deterrence, 23:4
incapacitation, 23:4
punishment, 23:4
rehabilitation, 23:4
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SENTENCING AND DISPOSITIONS
—Cont’d
Purposes, 23:3 to 23:8—Cont’d
restitution, 23:4
Reduced sentence as Charter remedy,
4:30
Supplementary reading, APP 23A
Youth
see Young Persons; Youth Criminal
Justice Act

STAY OF PROCEEDINGS
As Charter remedy generally, 4:11
right to be tried within reasonable time,
19:5
Prosecutorial power, as, 16:6

SUMMARY CONVICTION OFFENCES
Appeals
agreed statement of facts, 3:15; 24:32
Court of Appeal, to, 24:33
stated case appeal, 3:15
Supreme Court of Canada, to, 24:34
transcript appeal, (b), 3:15; 24:31
trial de novo appeals, 3:15
Bail pending appeal from, 11:10
Crown disclosure and, 12:3; 12:6
Informations, sufficiency of, 17:2
Provincial court, tried in, 3:7

SUPERIOR COURT JUDGES
Jurisdiction, 3:6
Powers, 3:6

TESTIMONIAL
SELF-INCRIMINATION

See Self-incrimination

THIRD PARTY
Disclosure by, 12:12; 12:15

TRIAL, CONDUCT OF
Amicus curiae, 21:11.50
Case for defence, 21:16

“Case to meet”’ system, as essential part
of, 21:19

Closing addresses, 21:18
Crown'’s case, 21:14

alternatives to testifying in person,
21:14

burden of proof, 21:14

commission, taking evidence upon,
21:14
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TRIAL, CONDUCT OF—Cont’d

Crown'’s case, 21:14—Cont’d
complainant who is minor, 21:14
exhibits, types of, 21:14

Crown’s opening address, 21:13

Crown’s rebuttal or reply evidence, 21:17

Directed verdict, 21:15

Jury selection
see Jury

Jury trials
closing addresses, 20:14
differences from non-jury trials, 20:12
directions to jury, 20:15
disclosure of deliberations, 20:18
jury functus officio after verdict, 22:21
mistrials, 20:13
presence of accused, right to, 20:11
sequestration of jury, 20:16
unanimity requirement, 20:17
uncommon in Canada compared to

other jurisdictions, 20:19
Non-suit motions, 21:15
Pre-trial conference, 21:2
Pre-trial motions, 21:6
Preliminary applications, 21:6
Re-opening case, 21:17
Role of defence counsel, 21:10, 21:11
responsibilities
ethical responsibilities, 21:11
to client, 21:11
to court, 21:11

right to counsel at trial, 21:10

Role of prosecutor, 21:9
advocate for prosecution, 21:9
public function, 21:9
timely disclosure, 21:9

Role of trial judge, 21:8
amicus curiae, 21:11.50
calling witnesses on own initiative,

21:8
neutral referee, 21:8
questioning witnesses, 21:8
unrepresented accused, 21:8

Stages of, 21:1

Supplementary reading, APP 21A

Unrepresented accused, 21:11.50

Witnesses
compelling attendance, 21:3 to 21:5

production orders, 21:4
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TRIAL, CONDUCT OF—Cont’d
Witnesses—Cont’d
compelling attendance, 21:3 to 21:5
—Cont’d
subpoenas, 21:4
quashing, 21:5

warrants for absconding witness,
21:4

TRIAL DELAY, UNREASONABLE
Abuse of process based on, 19:1
American constitutional similarities, 19:1

Assessment factors generally, 19:7 to
19:21

American approach, 19:7

Canadian position, 19:9
length of delay, 19:10
prejudice to accused, 19:17
R. v. Jordan, impact of

dissenting viewpoint of s.C.C.,
19:21

majority of s.C.C., 19:18

transitional provisions, 19:20

reasons for delay, 19:12

actions of defence and prosecu-
tion, 19:14

delay caused by state, 19:16

inherent time requirements of
case, 19:13

limits on institutional resources,
19:15

waiver of, 19:11
Lamer, C.J. position, 19:8
Issues related to, 19:1
Overview, 19:25
Pre-charge delay, 19:22
“clearest of cases” standard, 19:22
Purpose of right, 19:6
Remedies and procedure
burden of proof, 19:4
jurisdiction of court, 19:3
stay of proceedings as remedy, 19:5
when person charged with offence,
19:2
Supplementary reading, APP 19A

TRIAL STAGE
Overview, 1:4
Testimonial self-incrimination
see Self-incrimination

Index-16

QUIGLEY’S CRIMINAL PROCEDURE IN CANADA

UNCONDITIONAL RELEASE
As alternative to arrest, 9:6

UNDERCOVER OPERATIONS
Police illegal conduct, 5:21

Police tricks and right to remain silent,
7:13

UNDERTAKING
As alternative to arrest, 9:5

VEHICLE STOPS
Legislation permitting, 6:3
Racial profiling in, 6:3
Reasonable limitation under Charter, 6:3
Spot checks constituting arbitrary deten-
tion, 6:3
Threat to privacy, as, 6:3
United States jurisprudence, 6:3

VENUE
Change of, 3:21

VERDICTS
Directed verdict, 21:15
Fitness to stand trial, 22:3
Guilty, 22:7
Inconsistent verdicts

different counts at different trials,
22:19

different counts at same trial, 22:18

inconsistent verdicts between co-ac-
cuseds, 22:20

Jury functus officio, 22:21

Lesser and included offences, 22:8
attempts, 22:11
described in enactment, 22:9
included by wording of charge, 22:10
statutory included offences, 22:12

Mental disorder, 22:4

Not guilty, 22:6

Overview, 22:1

Process of rendering, 22:2

Rule against multiple convictions, 22:13
factual and legal nexus required, 22:15
Kienapple rule, 22:14
procedural considerations, 22:16

three ways legal proximity may occur,
22:15

Special, 22:5
Supplementary reading, APP 22A
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VOLUNTARY CONFESSIONS
See Confessions

VOTING
Ineligibility as element of sentence, 23:38

WAIVER
Citizen waiver of Charter rights, 4:32
Confessions, not applicable to, 7:5
Right to counsel, 7:10
Right to remain silent, not applicable to,
7:13
Unreasonable trial delay, 19:11

WARRANTS
See also Search and Seizure
Arrest of person in premises, for, 5:17
Arrest warrant
see Arrest
Investigative, 8:25
Preservation demands, 8:32
Production orders, 8:32
Search warrant, 5:17
Telewarrant, 5:17; 8:19
Tracking device warrant, 8:26
Warrantless
arrest, 5:13; 9:2
entry of premises, 5:17
hot pursuit of suspect, 5:17
search and seizure
see Search and Seizure
Wiretaps, for, 8:7; 8:30

WEAPONS SEARCHES
Generally, 5:18
Warrants, with, 8:25
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WITNESSES
Compelling attendance
subpoenas, 21:4
quashing, 21:5
warrants for absconding witness, 21:4

YOUNG PERSONS
Appearance by, 9:12
Bail rights, 11:5; 11:11
Compelling appearance of, 9:12
Guilty pleas, acceptance of, 18:5
Self-incrimination rights, 7:19

YOUTH CRIMINAL JUSTICE ACT
Appeals under, 3:17; 24:35
Bail under, 11:11
Court jurisdiction, 3:3 to 3:6; 3:13
Elections under, 13:5
Joinder of indictable and summary
conviction charges in same informa-
tion, 17:6
Offences under, 3:13
Self-incrimination rights under, 7:19
Sentencing, 23:46 to 23:51
Charter challenges to, 23:51
extra-judicial measures, 23:48
presumption of adult sentencing for
serious violent offences, 23:51
principle and purpose of, 23:47
lack of deterrence as issue, 23:51
sentencing options
adult sentence provisions, 23:50
youth sentencing options, 23:49

YOUTH JUSTICE COURT
Generally, 3:3 to 3:6; 3:13
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