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This release features updates to the case law and commentary in Chapters
6 Originating Process, Pleadings and Defences, 7 Judgments, Taking Accounts
and References, 10 Taking Accounts on the Reference, 20 Costs, 30 Right to
Redeem, 31 Restrictions on the Mortgagee’s Proceedings, 32 Injunctive and
Other Relief, 33 Sale Proceedings, 39 Mortgagee’s Costs, 42 Priorities—Gener-
ally, 44 Interest, and Appendix A Mortgage Statutes in Ontario and Mortgages
Act (annotated).

HIGHLIGHTS
E RESTRICTIONS ON THE MORTGAGEE’S PROCEEDINGS —

RESTRICTIONS ON CONCURRENT PROCEEDINGS — MORT-
GAGES ACT, s. 42 — In Flexpark Inc. v. Ercolani, 2025 CarswellOnt
2732 (Ont. S.C.J.), the mortgagee issued and served a Statement of
Claim within the notice period under s. 42 of the Mortgages Act. The
mortgagor argued that this step during the notice period should be a
nullity. However, the court held that s. 42 of the Mortgages Act allows a
nunc pro tunc order to permit the Statement of Claim to be issued dur-
ing the notice period. As there was no prejudice to the mortgagor, the
court held that the service and issuance of the Claim during the notice
period was an irregularity not a nullity and made an order permitting
the issuance and service of the Statement of Claim during the notice
period.

E INJUNCTIVE AND OTHER RELIEF — CRITERIA AND TESTS —
TESTS — In Condoman Developments v. Cannect International Mort-
gage 2025 CarswellOnt 3495 (Ont. S.C.J.), the plaintiff developers and
investors owed over $46,000,000 to the defendants who were seeking
mortgage enforcement. The plaintiffs sought an injunction preventing
the sale of properties pending a full adjudication of their claims that the
mortgages at issue were unenforceable. In denying the plaintiffs’ request
for an injunction, the court responded to their submissions on the issue
of irreparable harm and balance of convenience in the following terms:

…[N]either the irreparable harm test nor the balance of convenience test
is meant be a bar to enforcing debts validly entered into or loans due and
owing. The fact is that [the plaintiffs] entered into loan agreements which
he agreed to secure against his properties. It is not harmful, or inconve-
nient, for his lenders to realize on security that he knowingly and
consensually granted. The loss of those properties would only amount to
irreparable harm, or would only tip the balance of convenience in [the
plaintiffs’] favour, if there were a serious issue to be tried with respect to
whether the loans were really loans and whether the mortgages are really
enforceable. But there is not.
… The balance of convenience test is not a contest of personal attributes at
large. It therefore does not ask which party is taller and which is shorter,
or which side of a dispute is the wealthier side. The relative convenience of
the parties has to be with specific reference to the transaction in issue —
is it the borrower (regardless of who or what he otherwise is) or the lender
(regardless of who or what he otherwise is) who, in the context of these
mortgage loans, will be more inconvenienced by an injunction? … A well
capitalized lender needs to be repaid just like an under capitalized lender
needs to be repaid.

E INTEREST — RELIEF AGAINST HARSH AND UNCONSCIONA-
BLE TRANSACTIONS — The remedies against a mortgage that is
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found to be unconscionable are limited. In McKenzie-Barnswell v. Xpert
Credit Control Solutions Inc. 2025 CarswellOnt 4780 (Ont. C.A.), the
Court of Appeal ruled that the trial judge had erred in law by invalidat-
ing the entire mortgage debt on the basis of unconscionability. Specifi-
cally, there were monies paid for a construction contract rolled into the
mortgage. The construction contract was found to be invalid for reasons
of fraud, and some aspects of the mortgage itself were void for fraud as
well, but the Court of Appeal clarified the need to allow judgment for
the aspects of the debt that were enforceable. The Court was not pre-
pared to uphold a remedy that provided the mortgagor with a “windfall
benefit” that eradicating parts of the debt which were otherwise valid
and enforceable. The Court ultimately ruled any amounts which were
enforceable were to be severed and judgment for that amount would be
awarded. However, the total amount severed was reduced by damages
against the mortgagee for the mortgagee’s negligence.
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