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This release features updates to the case law and commentary in Chapters
1 Preliminary Considerations, 2 Available Remedies, 20 Costs, 25 Exercising
the Power of Sale, 26 Notice of Sale, 27 Persons to be Served with the Notice of
Sale, 36 Transfer Documentation, 42 Priorities—Generally, 44 Interest, 46 Pos-
session, Distress and Attornment, 48 Residential Rental Premises and 60 Farm
Debt Mediation Act.

HIGHLIGHTS

iv

FORECLOSURE — AVAILABLE REMEDIES — CLAIM FOR
FORECLOSURE — Where the terms of the mortgage provide for same,
it can be a default under the mortgage for a homeowner to permit a
subsequent encumbrance to be registered on title without the consent of
the prior mortgagee. (Home Equity Mortgage Corporation v. Hirji, 2025
CarswellBC 2078 (B.C. S.C.)).

FORECLOSURE — AVAILABLE REMEDIES — EQUITABLE
MORTGAGES — It has been held (in, for example, Mohammed v.
Makhlouta, 2020 CarswellOnt 18066 (Ont. S.C.J.) that alleging that an
oral agreement for a mortgage gave rise to an equitable mortgage was
not a means of avoiding the requirements of the Statute of Frauds. But
see Jawanda v. Ismail, 2025 CarswellBC 1622 (B.C.S.C) where the
court was prepared to permit an amendment to a statement of claim to
advance a claim for an equitable mortgage based on an oral agreement,
or a combination of oral exchanges and text messages. While considered
novel, the court was not prepared to find, without evidence, that an eq-
uitable mortgage could not exist in such circumstances.

SPECIFIC LAWS — FARM DEBT MEDIATION ACT — DEFINI-
TIONS — In Reliable Mortgages Investment Corp. v. Bancommier, 2025
CarswellBC 1023 (B.C. S.C.), the debtor sought a declaration that she
was a “farmer” as defined in the Farm Debt Mediation Act, which the
mortgagee opposed. The court held that in order to determine whether a
mortgagor is a farmer for the purposes of the Act, the evidence which
proves and disproves whether a mortgagor is engaged in farming for
commercial purposes must be weighed. In ultimately finding that the
mortgagor was not engaged in farming for commercial purposes and
therefore not able to rely on the FDMA, the court weighed all evidence
in detail, then concluded that two things were of significant importance.
Given her statements that she was personally involved in farming,
there should be evidence that: (i) she lived on the farm on an almost
permanent basis; and (ii) she must be in the business of raising and
selling horses. The court found on the balance of probabilities that she
had not established either proposition.





