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Highlights

Solicitor-client Privilege — In General- Does Solicitor —
Intention to Maintain Confidentiality — In Axion Ventures Inc. v.
Bonner, the court considered a series of applications brought by the
defendant in relation to an ongoing “corporate battle for control of
the plaintiff Axion Ventures Inc., its assets and its confidential
information”. In particular, the applications related to assertions of
privilege by the defendant, Mr. Bonner (the former CEO and Director
of the plaintiff company) over various email threads and
communications. Considering the Solosky test, the plaintiffs argued
that there was no expectation of confidentiality regarding the
communications. Mr. Bonner swore an affidavit outlining that he
believed his Axion emails would be confidential. The plaintiffs argued
that the mere fact that a client considered particular information to
be confidential “will not suffice for it to be protected by solicitor-client
privilege.” They asserted that the Court was required to “look behind”
the defendant’s statement and apply an objective element to the test.
In considering these arguments, the Court applied a test “similar to
the test for police officers to conduct an arrest without warrant”. The
Court articulated and applied the test. Applying the test to the facts
of this case, the Court was satisfied that it was clear the defendant
intended the communications at issue to be confidential. He assessed
the content of the potentially privileged documents and concluded
that as disclosure of the content of the communications would have
damaged the defendant’s position, “it would be incongruous to find
that there was no intent for those communications to be confidential”.
The Court further noted “the emails may have been handled fool-
ishly, but foolish clients still need the protection of solicitor-client
privilege”. Where no such intention to maintain confidentiality is evi-
denced, the privilege claim will fail.

Solicitor-client Privilege — Does Solicitor-Client Privilege
Protect Communications and Documents in the Context of Ac-
cess to Information Requests? — The Right of a Commissioner
or Auditor-General to View Documents Over Which Privilege
Has Been Claimed — In the appeal of British Columbia (Children
and Family Development) v. British Columbia (Information and
Privacy Commissioner), the British Columbia Court of Appeal
concluded that the Adjudicator erred in concluding that s. 25 of FIPPA
“unambiguously ‘overrides’ solicitor-client privilege in that it compels
public bodies to disclose information subject to solicitor-client
privilege”. Consequently, the Adjudicator’s decision ought to have
been set aside on judicial review. The Court of Appeal consequently
made an order quashing the portion of the Commissioner’s order that
addressed s. 25 and 44 of FIPPA: British Columbia (Children and
Family Development) v. British Columbia (Information and Privacy
Commissioner), 2024 BCCA 190, 2024 CarswellBC 1382 (B.C. C.A.).
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