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ASSESSMENTS—Cont’d
Order—Cont’d
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contravention of, 2:24
duration of assessment, 2:22
form, 2:16
in-custody, 2:18
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out-of-custody, 2:18
variation of, 2:23
Refusal to submit to Crown requested
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Report, 2:25
Review board assessments
payment of costs, 2:11
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assessor, 2:42
Criminal Code provisions, applicability
of, 2:37
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timing, 2:38

AUTOMATISM
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leaving with jury, 5:8
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Definition, 5:3 to 5:13
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General, 5:1, 5:2
Jury instructions, 5:12, 5:13

CONDITIONAL DISCHARGES
Effective date, 7:44
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CULTURAL FACTORS
Consideration of under s. 672.54, 9:12
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Adjournment of, 7:20
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Charter remedies, 7:32
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documentary
generally, 8:24 to 8:34
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hospital report, 8:24
risk appraisals, 8:25
unproven criminal allegations, 8:28
victim impact statements, 8:29
duty to gather further, 10:32
general principles, 8:23
notice of, 7:13
viva voce, 8:35
Parties to, 7:10
Procedural irregularities, 7:22
Procedure, 7:6
Publication bans, 7:15
Public hearing, 7:14
Reasons, 7:21
Time limits, non-compliance with, 7:22
Venue, 8:3

DISPOSITION INFORMATION
Access to
by
parties, 7:18
third parties, 7:19
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DISPOSITIONS
Appeal
from, 10:9 to 10:14
to Supreme Court of Canada, from,
10:22
Effective date of, 7:45
Failure to comply with order, 7:22
General principles, 8:23
High-risk accused, see HIGH-RISK
ACCUSED
Indeterminate detention, 9:3
Charter and, 9:3
risk of, 9:3
“Necessary and appropriate,”” determin-
ing
generally, 9:9 to 9:21
accused’s mental condition, 9:11
general principles, 9:9
other needs of accused, 9:12
public safety, 9:10
reintegration of accused into society,
9:12
statutory factors of consideration, 9:10
to 9:12
Review of
discretionary hearings, 8:20 to 8:22
dual status offenders, 8:18
mandatory hearings, 8:2 to 8:19
Terms of disposition order
generally, 9:14, 9:15
anticipatory conditions, 9:20
binding others, 9:16
common terms, 9:15
delegation of authority, 9:18
interim privileges pending transfer,
9:19
medical treatment, 9:17
non-communication conditions, 9:21

EVIDENCE
Disposition hearing, evidence at, 8:23 to
8:35

Duty to gather, 8:3

Expert evidence
need for to support NCR defence, 4:35
refusal of accused to see Crown psychi-

atrist, 2:36

relevance to disposition, 6:8.70 to 6:13
reliance on hearsay, 4:36, 6:3.50

Fitness hearing, nature of, 3:26

Fresh evidence, on appeal, 10:41
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EVIDENCE—Cont’d
Hospital report, 8:24
NCR defence, evidence in support of
accused’s testimony, 4:34
burden of proof, 4:33
expert evidence, 4:35
post-offence conduct, 4:39
rebuttal expert evidence of Crown, 4:38
Non-NCR mental disorder
psychiatric evidence, relation to dispo-
sition, 6:8.70 to 6:13
Types
generally, 8:24 to 8:34
clinical record, 8:26
documentary, 8:24 to 8:34
hospital report, 8:24
index offence, evidence of, 8:27
risk appraisals, 8:25
unproven allegations, 8:28
victim impact statements, 8:29
viva voce, at disposition hearing, 8:35

FITNESS
Annual review hearing, 8:6
Appeal
finding of
fitness
no right to appeal, 10:7
unfit by
accused, 10:3, 10:4
Crown, 10:5, 10:6
stay of proceedings granted
permanently unfit, 10:16
process, 3:43
Supreme Court of Canada, to, 10:21
Assessment to determine, 2:4
Disposition following finding, 9:2, 9:3
Evidence, in support of, 3:26
Extradition process, relevance to, 3:42
Finding
fit, accused found, 3:28
unfit, accused found, 3:29 to 3:40
administration of justice, best
interests of, 3:37
change in fitness status, 3:32 to 3:34
crown discretion, 3:38
disposition hearing, 3:31
permanently unfit, 3:35 to 3:39
statutory scheme, 3:35

stays for non-mental disorder issues,
3:39
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Finding—Cont’d
unfit, accused found, 3:29 to 3:40
—Cont’d
threat to public safety, significant,
3:36
treatment orders, 3:30
General, 3:2
Hearing
bail, 3:21
burden of proof, 3:18
during trial, 3:23
nature of evidence, 3:26
pre-trial, 3:22
removal of accused, 3:27
representation for accused, 3:19
timing, 3:20
Permanently unfit, 3:35 to 3:39
administration of justice, best interests
of, 3:37
crown discretion, 3:38
statutory scheme, 3:35
stays for non-mental disorder issues,
3:39
threat to public safety, significant, 3:36
Raising issue, 3:9 to 3:16
s. 672.54 disposition, 9:2, 9:3
Sentencing hearing, 3:41
Test, 3:4 to 3:8
Treatment orders, 3:30
Young persons, 3:41

HIGH-RISK ACCUSED
Generally, 8:36 to 8:46
Appeal process, 8:45, 10:11
Assessments, 2:5, 2:15
Hearing
age requirement, 8:38.30
application, 8:37
brutal nature, acts of a, 8:38.60
disposition, 8:40
elements, requisite, 8:38 to 8:38.60
evidence considered, 8:39

offence, serious personal injury,
8:38.40

violence, substantial likelihood of,
8:38.50

NCR verdict, effect of, 4:47
Reform, need for, 8:46
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HIGH-RISK ACCUSED—Cont’d
Review Board process
annual review, 8:42
extended, 8:10
dispositions, available, 8:41
Revocation process
assessments, 2:5
court, 8:44
Review Board, 9:3, 9:4
Tulikorpi decision, 9:14
Role of Review Board re, 7:13
Test, under s. 672.54, 9:4 to 9:8
significant threat to public safety, 9:5
factors of consideration, 9:6
standard of proof, 9:7
Winko test, 9:4
Types of s. 672.54 dispositions, 9:2, 9:3
absolute discharge, 9:4 to 9:8
conditional discharge, 9:13
hospital detention order, 9:13
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capping, 1:8
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protected statements, 1:8
Bill C-32, 1:24
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Act, 1:23
Standing Committee’s 14th Report,
1:14
‘Winko decision, 1:13
Mental health courts, 1:22
Police initiatives, 1:25
Bill C-10
permanently unfit accused, 1:17
police powers, 1:20
repeal of unproclaimed provisions,
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review board powers, 1:16
victims, 1:19
future issues, 1:21
Pre-1992 amendments
overview, 1:1
reform movement, 1:2
Swain decision, 1:3
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HOSPITAL
Ability to increase restrictions on accused,
8:11 to 8:17
Delegation of authority to, 9:18
Detention order, 9:13
terms of, 9:14, 9:15
List of Canadian psychiatric hospitals,
APPF
Remand to correctional facility pending
assessment, 2:21
Report of
admission at disposition hearing, 8:24
Treatment, not authorized, 2:12

JURY INSTRUCTIONS

Automatism, 5:12, 5:13
model jury instructions, 5:13

NCR defence, 4:27 to 4:31
adverse inference, drawing of, re, 4:29
consequences of NCR verdict, re, 4:30
standard instructions, 4:31
W. (D.) instruction, 4:28

NCR DEFENCE

““Appreciating” the nature and quality of
the act or omission, 4:15
Capacity, effect of mental disorder on,
4:14 to 4:18
capacity to
appreciate nature and quality of act
or omission, 4:15
know wrongfulness 2f act or omis-
sion, 4:16 to 4:18
Common law origin of defence, 4:1
Disease of the mind, 4:4 to 4:13
definition, 4:5
establishing, 4:6 to 4:11
legally, 4:7
holistic approach
generally, 4:8
continuing dangerf theory, 4:10
internal casue theory, 4:9
medically, 4:6
policy factors, 4:11
irresistible impulse, 4:12
question of law, 4:4
self-induced psychiatric states, 4:13
Effect of NCR verdict
generally, 4:40 to 4:47

consideration in unrelated proceedings,
4:42
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NCR DEFENCE—Cont’d
Effect of NCR verdict—Cont’d
DNA databank orders, 4:45
high-risk accused designation, 4:47
regulatory offences, 4:44
sex offender registry, 4:46
statutory provisions, 4:41
summary conviction offences and,
4:43,9:3
Evidentiary issues
accused, need for testimony from, 4:34
burden of proof, 4:33
expert evidence, need for, 4:35
adduced by accused, 4:37
rebuttal, whether Crown must call,
4:38
reliance on hearsay evidence, 4:36,
6:3.50
post-offence conduct, 4:39
High-risk accused, see HIGH-RISK
ACCUSED
Knowing act is wrong, 4:16 to 4:18
Procedural issues
flow chart, 4:32
jury instructions
generally, 4:27 to 4:31
adverse inference, drawing of, re,
4:29
consequences of NCR verdict, re,
4:30
standard instructions, 4:31
W. (D.) instruction, 4:28
raising criminal responsibility
consent NCR findings, 4:26
court, 4:25
Crown, 4:23
defence, 4:20

NON-NCR MENTAL DISORDER
Automatism, 5:1 et seq.
Bail, relevance to, 6.1.50
Guilty plea, 6:7
Infanticide
generally, 6:14 to 6:21
defence, as
generally, 6:19 to 6:21
burden of proof, 6:20
instructions to jury, 6:21
substantive offene, as
burden of proof, 6:17
“disturbed mind”’ requirement, 6:18
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NON-NCR MENTAL DISORDER
—Cont’d
Infanticide—Cont’d
substantive offene, as—Cont’d
elements, 6:15
mens rea requirement, 6:16
Intensive rehabilitative custody and
supervision orders, 6:32
Intent, relevance to, 6:8
Mental illness, reliability of hearsay state-
ments, 6:5.50
Provocation, relevance to, 6:8.50
Psychiatric evidence, relation to disposi-
tion
of
generally, 6:8.70
accused, 6:9
perpetrator, 6:9
third party, 6:12
reply evidence, 6:13
Right to counsel, 6:5
Right to effective representation, 6:6
Right to silence, 6:4
Sentencing
generally, 6:22 to 6:27
court-ordered treatment
generally, 6:28 to 6:32
conditional sentence, 6:29
intensive rehabilitative custody and
supervision, 6:32
long-term supervision, 6:31
probation, 6:30
fetal alcohol spectrum disorder, 6:27
impact of mental illness, parole ineligi-
bility, 6:26
mental illness, aggravating factor, 6:25
mental illness mitigating factor
due to reduced moral blameworthi-
ness, 6:23
negative impact of imprisonment,
6:24
psychiatric assessments
generally, 6:33 to 6:38
Criminal Code sentencing powers,
6:36
earlier assessment, using, 6:34
opinion evidence, admissibility of,
6:38
provincial legislation, relying on,
6:35
YCIA, 6:37
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NON-NCR MENTAL DISORDER
—Cont’d
Voluntariness of statements, 6:3

NOT CRIMINALLY RESPONSIBLE
DEFENCE
See NCR DEFENCE

PROCEDURE
Assessment order, application process,
2:1to 2:3
Automatism
jury
instructions to, 5:12, 5:13
leaving with, 5:8
raising as defence, 5:5 to 5:11
Disposition hearings
accessing record, 7:17
adjournment, 7:20
Charter remedies, 7:32
duty to keep record, 7:16
irregularities, 7:22
notice of, 7:13
parties to, 7:10
publication bans, 7:15
public hearings, 7:14
Quebec, APPJ
reasons, 7:21
time limits, non-compliance with, 7:22
Fitness
hearing, 3:17 to 3:27
raising the issue, 3:9 to 3:16
High-risk accused, see HIGH-RISK
ACCUSED
NCR defence
jury instructions
generally, 4:27 to 4:31
adverse inference, drawing of, re,
4:29
consequences of NCR verdict, re,
4:30
standard instructions, 4:31
W. (D.) instruction, 4:28
procedural flow chart, 4:32
raising criminal responsibility, 4:19 to
4:26
summary conviction offences, 4:42
Review of dispositions
attendance of accused, compelling,
7:45
nature of review, 7:5 to 7:9
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PROCEDURE—Cont’d
Rules of Procedure of the Ontario Review
Board, APPH

PROTECTED STATEMENTS
Admission of, 2:29 to 2:32
Definition, 2:28
General principles, 2:26
Limiting use for collateral purposes, 2:33
Scope of statutory protection, 2:27
Voluntariness of, 2:34
Weight of, 2:35
Young Offenders, statements of, 2:43

PUBLICATION BANS
Generally, 7:15

REVIEW BOARDS
Assessment orders of, 2:10
in-custody, 2:20
out of custody, 2:20
Composition of, 7:2 to 7:4
chairperson, 7:3
majority vote, 7:4
quorum, 7:4
Dispositions
mandatory review of, 8:2 to 8:5
venue of hearing, 8:3
Duty to gather evidence, 8:23
Extraterritorial transfers, recommendation
for, 11:9
Hearings, types of, 7:5 to 7:9
alternative hearing procedures, 7:7
ordered by appellate court, 7:25
High-risk accused, 2:15, 8:36 to 8:46
see also HIGH-RISK ACCUSED
History of, 7:1
creation of specialized system, 7:1
nature of proceedings, 7:5 to 7:9
procedural fairness, 7:8
role in respect of high-risk accused,
8:41, 8:42
Interprovincial transfers, recommendation
for, 11:3
Jurisdiction
generally, 7:33
Charter applications, determining, 7:32
Conway decision, 7:34
forum, appropriate, 7:42
remedies available, 7:34
Mandatory establishment of, 7:2 to 7:4
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REVIEW BOARDS—Cont’d
Powers of

generally, 7:23 to 7:51

adjourn proceedings, 7:20

appoint counsel for unrepresented
accused, 7:12

authority, delegating, 7:31

compel accused’s appearance, 7:11

delay effective date of disposition
order, 7:17

delegate authority, 7:16

following verdict of unfit to stand trial,
7:12, 8:2 to 8:5

gather evidence, 7:26

order assessment, 7:27

orders binding persons other than
accused, 7:29

prevent breaches of order where
accused in community, 7:45

rule making, 7:25

Provincial Review Boards, list of, APP G

Review board assessments, payment of
costs, 2:11

Rules of Procedure of the Nova Scotia
Review Board, APP K

Rules of Procedure of the Ontario Review
Board, APPH

Status quo pending hearing, 8:5

Transmittal of material to, 8:4

REVIEW OF DISPOSITIONS
Discretionary
arrest for breach of disposition hearing,
8:22
following verdict of unfit to stand trial,
8:2 to 8:5
request of accused or other party, 8:21
Dual status offenders
generally, 8:47 to 8:56
concurrent supervision, 8:56
defined, 8:47
placement decisions
generally, 8:49 to 8:56
notice, 8:52
review, 8:55
standing, 8:50
test, 8:53
time requirements, 8:54
timing, 8:51
precedence of recent committal, 8:48
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REVIEW OF DISPOSITIONS—Cont’d
High-risk accused, 8:36 to 8:46
see also HIGH-RISK ACCUSED
Mandatory
annual review hearing, NCR and unfit
accused, 8:6
extended review hearing, 8:7 to 8:10
hospital request, 8:12
initial hearing, 8:2 to 8:5
ordered by an appellate court
generally, 8:19
consent, on, 8:8
high-risk accused, 8:10
serious personal violence offences,
8:9
significant increase in liberty restric-
tions, 8:13
SENTENCING
Assessment orders for sentencing
purposes
generally, 2:6
mental illness, relevance of
probation, 6:28 to 6:32
protected statements, admission of,
2:30
DNA databank orders, 4:45
Intensive rehabilitative custody and
supervision orders, 6:32
Mental illness, relevance of, 6:22 to 6:27
Sex offender registry, 4:46
SEX OFFENDER REGISTRY
Generally, 4:46

TRANSFERS
Extraterritorial
consent
of Attorney General, 11:10
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TRANSFERS—Cont’d
Extraterritorial—Cont’d
consent—Cont’d
requirements, 11:8
jurisprudence, 11:13
review board, recommendations, 11:9
transfer
into Canada, 11:11
out of Canada, 11:12
International Transfer of Offenders Act,
App E
Interprovincial
board recommendations, 11:3
consent of Attorneys General, 11:4
other transfer agreements, 11:6
transfer documents, 11:5

TRAVEL
Generally, 11:1

TREATMENT ORDERS
Suspension of, 10:18
Unfit, accused found, 3:30

UNFIT
See FITNESS

VICTIM IMPACT STATEMENTS
Admission of at disposition hearing, 8:29

YOUNG PERSONS
Assessment orders
assessment report, 2:41
assessor, 2:42
Criminal Code, applicability of, 2:37
custody, presumption against, 2:40
purposes, 2:39
statements made during assessment,
2:43
timing, 2:38
Fitness, 3:41



