
Index

ACCOUNTANTS
See also AUDITORS
Generally, § 8:1
Class proceedings, § App 11B
Covid-19 and professional responsibility,

§ 8:2
Damages

contributory, § 8:16
damages assessment, § 8:17
nominal damages, § 8:17.50

Duty of care owed by, § 8:8 to § 8:13
Duty of good faith, § 8:9
Fiduciary duties, § 8:18
Limitation periods, § 8:15.30 to § 8:15.60

Delay in commencement of, § 8:15.45
Limits on liability of, § 8:9
Standards and designations, § 8:5

ARCHITECTS AND ENGINEERS
Contracts and

generally, § 6:12 to § 6:15
implied terms, § 6:15
standard form (architects), § 6:13
standard form (engineers), § 6:14

Duties to non-contractual parties.
design consultant to contractor or

builder, § 6:17
design consultant to other third parties,

§ 6:18
exclusionary clauses and, § 6:19
subconsultant to owner, § 6:16

Equitable causes of action, § 6:35
Functions and roles of, § 6:3
Legislative scheme

Architects Act, § 6:5
Construction Act

generally, § 6:7
mandatory dispute resolution, § 6:9
other changes, § 6:10
prompt payment regime, § 6:8

Liability of Architects and Professional
Engineers in Other Provinces,
§ 6:11

Professional Engineers Act, § 6:6
Limitations periods, § 6:6, § 6:13

ARCHITECTS AND ENGINEERS
—Cont’d

Negligence and negligent misrepresenta-
tion

See also ARCHITECTS AND
ENGINEERS, STANDARD OF
CARE EXPECTED OF

building inspections for prospective
purchasers, § 6:31

inadequate examination and testing,
§ 6:26

inadequate supervision and inspection,
§ 6:28

incorrect certificates, § 6:29
incorrect or dangerous building

products, § 6:30
misleading cost estimates, § 6:25
negligent proposals, designs, plans and

specifications, § 6:27
non-contractual parties and

See ARCHITECTS AND
ENGINEERS, DUTIES TO
NON-CONTRACTUAL PAR-
TIES

other examples of negligence, § 6:32
remedies, § 6:33

Standard of care expected of
See also ARCHITECTS AND

ENGINEERS, NEGLIGENCE
AND NEGLIGENT MISREPRE-
SENTATION

common practice in profession, § 6:22
limits on, § 6:21
reasonable skill, care and diligence,

§ 6:20
reliance on subconsultants, § 6:23

AUDITORS
See also ACCOUNTANTS
Generally, § 8:13
Audit function, § 8:3
Causation, § 8:15
Clients

generally, § 8:8, § 8:9
company, to, § 8:10
determining if exists, § 8:8
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AUDITORS—Cont’d
Clients—Cont’d

investors, to, § 8:11
lenders, to, § 8:12
shareholders, to, § 8:11

Duty of care owed by, § 8:8 to § 8:13
Duty of good faith, § 8:9
Fiduciary duty, § 8:18
Limitation periods, § 8:15.30 to § 8:15.60

Delay in commencement of, § 8:14.45
Limits on liability of, § 8:1, § 8:9
Negligence

See also AUDITORS, DUTY OF
CARE OWED BY

Caparo Letter third party, to, § 8:13
contributory negligence, § 8:16
damages assessment, § 8:17

See also DAMAGES
damages, nominal, § 8:17.50

See also DAMAGES
negligent misrepresentation, § 8:6,

§ 8:7
standard of care, § 8:14

Reliance, § 8:15
Role of auditor, § 8:4

CLASS PROCEEDINGS
Generally, § 11:1 to § 11:5
Accountants, § App 11B
Actuaries, § App 11C
Appraisers, § App 11D
Architecture, § App 11E
Causes of action

Breach of contract, § 11:22
Common law misrepresentation,

§ 11:23
Competition Act misrepresentation,

§ 11:27
Fiduciary claims, § 11:32
Fraudulent misrepresentation, § 11:25
Medical claims in negligence, § 11:31
Misrepresentation

Generally, § 11:23, § 11:29
Competition Act, § 11:27
Fraud on the market theory, § 11:28
Proof of reliance and fraud on the

market theory, § 11:28
Securities Act, § 11:26

Misrepresentation, common law,
§ 11:24

Misrepresentation, fraudulent, § 11:25

CLASS PROCEEDINGS—Cont’d
Causes of action—Cont’d

Negligence
Generally, § 11:30
Medical claims, § 11:31

Securities Act misrepresentation,
§ 11:26

Certification
Generally, § 11:7, § 11:13
Cause of action, § 11:9, § 11:22 to

§ 11:32
Common issues, § 11:11
General principles, § 11:13
Identifiable class, § 11:10
Preferable procedure, § 11:12
Standard of proof, § 11:8

Damages
Pure economic loss, § 11:33

Engineering, § App 11E
Financial professionals, § App 11F
Glossary of terms, § 11:4
Lawyers, § App 11G
Legislation, § 11:6
Medical professionals, § App 11H
Pilots, § App 11H
Post-Certification issues

Abandonment, § 11:19
Aggregate assessment of liability and

distribution of award, § 11:17
Appeals, § 11:20
Control over proceedings, § 11:14
Costs, counsel fees and funding,

§ 11:21
Counsel fees, § 11:21
Decertification, § 11:14
Discontinuance, § 11:19
Discovery, § 11:16
Dismissal, § 11:19
Distribution of award, § 11:17
Funding, § 11:21
Notice provisions, § 11:15
Registration of proceedings, § 11:18
Settlement, discontinuance, abandon-

ment and dismissal, § 11:19
Professionals, various, § App 11J
Public nature of, § 11:5
Pure economic loss, § 11:33
Purpose of, § 11:3
Structural consultancy, § App 11E
Terms, glossary of, § 11:4
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CLASS PROCEEDINGS—Cont’d
Various professionals, § App 11J

CONCURRENT LIABILITY
Generally, § 2:1
Central Trust v. Rafuse, § 2:2
Concurrent liability of employees, § 2:4
Discoverability, § 2:6, § 8:15.4
Lawyers, § 7:1, § 7:19, § 7:54
Liability of third parties in tort, § 2:5
Practical consequences, discoverability

rule, § 2:6
Summary of concurrent liability, § 2:7
Supreme Court of Canada decisions,

§ 2:3, § 2:6

CONTRACTS
Generally, § 3:2 to § 3:9
Breach thereof

generally, § 3:8
financial advisors by, § 10:21
lawyers, § 7:1, § 7:11, § 7:12, § 7:16 to

§ 7:18, § 7:24, § 7:33, § 7:34,
§ 7:43, § 7:50, § 7:54

medical professionals, by, § 9:13 to
§ 9:15

remedies for, § 4:2
Classification of contractual terms, § 3:6
Contributory negligence, § 3:9
Duty of good faith, § 8:9
Exclusionary clauses and fundamental

breach, § 3:7, § 10:22
Limitation of liability provisions, § 8:9
Privity and, § 3:4
Statute of Frauds, § 3:3
Terms thereof, § 3:5

DAMAGES
Generally, § 4:6 to § 4:32
Limiting principles

betterment, § 4:16
contractual limitations of liability, § 8:9
foreseeability and remoteness, § 4:12
mitigation, § 4:15
reasonable foreseeability, § 4:14
remoteness in contract, § 4:13

Measure of
breach of fiduciary duties by financial

advisors, § 10:21
improper construction or design, § 4:20
missed limitation period, § 4:22
nominal, § 8:17.50

DAMAGES—Cont’d
Measure of—Cont’d

personal injury, § 4:21
title and other defects, § 4:19

Nominal, § 8:17.50
Pure economic loss in negligence actions

case law principles, § 4:31, § 11:33
categories of economic loss cases,

§ 4:25
duty to warn and, § 4:28
negligent misstatement or misrepresen-

tation, § 4:27
negligent supply of goods or services,

§ 4:30
personal or physical damage and,

§ 4:26
public authority liability to owners and

occupiers, § 4:29
restrictive rule, § 4:24

Return or loss of professional fees, § 4:32
Types

aggravated, § 4:9
exemplary, § 4:10
general, § 4:7
nominal, § 4:11, § 8:17.50
punitive, § 4:10
special, § 4:7

DENTISTS
See also MEDICAL PROFESSIONALS
Civil liability of, § 9:49, § 9:50

EDUCATORS
Generally, § 12:1
Burden of proof, § 12:14
Contractual liability, § 12:27
Duty of care, § 12:7
Duty of good faith, § 12:26
Educational malpractice, § 12:26
Fiduciary duties

general duty, § 12:8
limits on, § 12:9

Parents, § 12:12
Principals

role of
generally, § 12:5
disciplinary decisions, § 12:6
school boards, § 12:3
teachers, § 12:4

Standard of care
generally, § 12:7, § 12:10
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EDUCATORS—Cont’d
Standard of care—Cont’d

aspects of, § 12:11 to § 12:25
careful and prudent parent standard,

§ 12:12
custom or general practice, § 12:13
modified, § 12:10
Supervision

activity, nature of, § 12:17
physical, § 12:16

Teachers, § 12:4
Tortious liability, § 12:27

EMPLOYEES
Negligence in course of employment

liability to non-employer, § 2:4, § 3:4

ENGINEERS
See ARCHITECTS AND ENGINEERS

EQUITABLE LIABILITY
See also REMEDIES, EQUITABLE

REMEDIES
Generally, § 3:34 to § 3:40
Breach of confidence, § 3:39
Causes of action in, § 3:35
Fiduciary duties and obligations, § 3:38,

§ 8:18
Fiduciary relationships, categories of,

§ 3:37
Fiduciary relationships, definition of,

§ 3:36
Unjust enrichment, § 3:40

FINANCIAL ADVISORS
Banks, special obligations of, § 10:8 to

§ 10:11
Common law duties, § 10:4
Concurrent liability, § 10:4
Contract, § 10:21
Conversion, § 10:23
Exclusion clauses, § 10:22
Fiduciary duty

advisor, duties of, § 10:14
agent, duties of, § 10:13
damages for breach of, § 10:24
general principles, § 10:12 to § 10:14
knowing assistance, doctrine of,

§ 10:11
knowing receipt, doctrine of, § 10:11
satisfaction of, § 10:16
scope of, § 10:14

FINANCIAL ADVISORS—Cont’d
Negligence

exclusion clauses, § 10:22
knowing assistance, doctrine of,

§ 10:11
knowing receipt, doctrine of, § 10:11
negligent misrepresentation, § 10:19

exclusion clauses, § 10:22
negligent performance of duty, § 10:18

Standard of care, § 10:4
specific investments, § 10:4

Stockbrokers
See STOCKBROKERS

LAND SURVEYORS
Contract, § 6:51
Legislative scheme

Surveyors Act, § 6:49
Surveys Act, § 6:50

Negligence and negligent misrepresenta-
tion, § 6:53, § 6:54

Professional misconduct, examples of,
§ 6:55

Standard of care, § 6:52

LAWYERS
Generally, § 7:1
Arbitrators, § 7:62
Barrister or Litigation Lawyers’ Liability

Generally, § 7:48
Conduct at trial, § 7:50
Costs, personal liability for, § 7:51
Drafting pleadings, § 7:49
Limitation period, impact of, § 7:52
Personal liability for costs, § 7:51
Pleadings, drafting, § 7:49
Submissions, § 7:51
Trial, conduct at, § 7:50

Barristers’ Liability (See Barrister or Liti-
gation Lawyers’ Liability)

Breach of trust, § 7:57
Concurrent liability, § 7:1, § 7:19, § 7:54
Conduct unbecoming, § 7:8
Conflict of interest

Confidential information, potential mis-
use of, § 7:46

Lawyer as witness, § 7:47
Contract

Capacity issues, § 7:15
Implied terms, § 7:18
Interpretive principles, § 7:13

PROFESSIONAL LIABILITY IN CANADA
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LAWYERS—Cont’d
Contract—Cont’d

Retainer
Generally, § 7:12
Capacity issues, § 7:15
Implied terms, § 7:18
Interpretive principles, § 7:13
Scope of, § 7:14
Termination of, § 7:17
Unwritten retainers, § 7:16

Costs, personal liability for, § 7:52
Disqualification of lawyers

Confidential information, potential mis-
use of, § 7:46

Lawyer as witness, § 7:47
Duty of Care

Generally, § 7:19
Agents/Principals, § 7:22
Clients, § 7:20
Former clients, § 7:20
Third parties, § 7:21

Duty of loyalty, § 7:56
Equitable causes of action

Breach of trust, § 7:57
Business transactions with clients,

§ 7:55
Clients, business transactions with,

§ 7:55
Duty of loyalty, § 7:56
Fiduciary relationships, § 7:54
Loyalty, duty of, § 7:56
Trust, breach of, § 7:57

Fiduciary relationships, § 7:54
Good character requirement, § 7:3
Immigration consultants, § 7:62
Legislative scheme

Generally, § 7:2
Conduct unbecoming, § 7:8
Fair and reasonable arrangements,

assessments of, § 7:10
Fee arrangements, § 7:9
Good character requirement, § 7:3
Law societies, role of, § 7:2
Privilege issues, § 7:4
Regulatory framework, § 7:2
Role of law societies, § 7:2
Rules of Professional Conduct, § 7:6
Solicitors Act, § 7:9
Third parties, considerations of, § 7:11

LAWYERS—Cont’d
Legislative scheme—Cont’d

Unauthorized practice, courts’ regula-
tion of, § 7:5

Limitation periods, § 7:42, § 7:52
Litigation

Delay in prosecuting action, § 7:43
Limitation periods, § 7:42
Opinion liability, § 7:45
Prosecuting action, delay in, § 7:43
Settlement, § 7:44

Litigation Lawyers’ Liability (See Bar-
risters or Litigation Lawyers’
Liability)

Mediators, § 7:62
Negligence

Causation, § 7:32
Damages, § 7:34
Duty of Care

Generally, § 7:19
Agents/Principals, § 7:22
Clients, § 7:20
Former clients, § 7:20
Third parties, § 7:21

Negligent Conduct, examples of
Conflict of interest

Confidential information, potential
misuse of, § 7:46

Lawyer as witness, § 7:47
Disqualification of lawyers

Confidential information, potential
misuse of, § 7:46

Lawyer as witness, § 7:47
Litigation

Delay in prosecuting action,
§ 7:43

Limitation periods, § 7:42
Opinion liability, § 7:45
Prosecuting action, delay in,

§ 7:43
Settlement, § 7:44

Real estate and commercial transac-
tions

Generally, § 7:36
Acting for more than one party,

§ 7:40
Commercial agreements, drafting,

§ 7:39
Drafting commercial agreements,

§ 7:39
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LAWYERS—Cont’d
Negligence—Cont’d

Negligent Conduct, examples of
—Cont’d

Real estate and commercial transac-
tions—Cont’d

Failing to properly advise client,
§ 7:38

More than one party, acting for,
§ 7:40

Properly advise client, failing to,
§ 7:38

Searching title and related matters,
§ 7:37

Surveys, § 7:38
Wills, § 7:35

Remoteness, § 7:33
Standard of Care

Generally, § 7:23
Advise of errors and omissions, duty

to, § 7:30
Custom or prevailing practice, § 7:27
Duty to advise of errors and omis-

sions, § 7:30
Duty to cooperate with investigation

by regulator, § 7:31
Duty to warn, § 7:29
Errors and omissions, duty to advise

of, § 7:30
Errors in judgement, § 7:28
Expert evidence, role of, § 7:24
Generalist vs. specialist, § 7:25
Investigation by regulator, duty to

cooperate with, § 7:31
Judgement, errors in, § 7:28
Knowledge of the law, § 7:26
Prevailing practice, § 7:27
Specialist vs. generalist, § 7:25
Warn, duty to, § 7:29

Notaries public, § 7:60
Other professionals who represent clients

or mediate
Generally, § 7:58
Arbitrators, § 7:62
Immigration consultants, § 7:61
Mediators, § 7:62
Notaries public, § 7:60
Paralegals, § 7:59

Paralegals, § 7:59
Real estate and commercial transactions

Generally, § 7:36

LAWYERS—Cont’d
Real estate and commercial transactions

—Cont’d
Acting for more than one party, § 7:40
Commercial agreements, drafting,

§ 7:39
Drafting commercial agreements,

§ 7:39
Failing to properly advise client, § 7:38
More than one party, acting for, § 7:40
Properly advise client, failing to, § 7:38
Searching title and related matters,

§ 7:37
Surveys, § 7:38

Remoteness, § 7:33
Retainer

Generally, § 7:12
Capacity issues, § 7:15
Implied terms, § 7:18
Interpretive principles, § 7:13
Scope of, § 7:14
Termination of, § 7:17
Unwritten retainers, § 7:16

Standard of Care
Generally, § 7:23
Advise of errors and omissions, duty to,

§ 7:30
Custom or prevailing practice, § 7:27
Duty to advise of errors and omissions,

§ 7:30
Duty to cooperate with investigation by

regulator, § 7:31
Duty to warn, § 7:29
Errors and omissions, duty to advise of,

§ 7:30
Errors in judgement, § 7:28
Expert evidence, role of, § 7:24
Generalist vs. specialist, § 7:25
Investigation by regulator, duty to

cooperate with, § 7:31
Judgement, errors in, § 7:28
Knowledge of the law, § 7:26
Prevailing practice, § 7:27
Specialist vs. generalist, § 7:25
Warn, duty to, § 7:29

Wills, § 7:35

MEDICAL PROFESSIONALS
See also DENTISTS
Generally, § 9:1
Assistants, § 9:30 to § 9:35
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MEDICAL PROFESSIONALS—Cont’d
Battery

generally, § 9:16 to § 9:18
limits to patient’s autonomy, § 9:17
medical assistance in dying legislation,

§ 9:17
Physician-assisted suicide, § 9:17

Consent
See also MEDICAL PROFESSION-

ALS, INFORMED CONSENT
Health Care Consent Act, 1996 -

Ontario, § 9:22
language barrier, § 9:17
minors and, § 9:23
power dependency, § 9:17
withdrawal of, § 9:21

Contract
biological health care products, § 9:14
implied terms, § 9:13
manufactured health care products,

§ 9:15
Covid-19 and professional responsibility,

§ 9:2
Emergency situations

duty to disclose, § 9:18
treatment absent consent, § 9:18
unconsciousness, § 9:18

Expert evidence, § 9:30 to § 9:35
Fiduciary duties

avoidance of conflict of duty and self-
interest, § 9:48

disclosure of information, § 9:47
duty of confidentiality, § 9:46
good faith and loyalty, § 9:45

Fiduciary relationship, § 9:43
Informed consent

See also MEDICAL PROFESSION-
ALS, CONSENT

generally, § 9:24 to § 9:26
burden of proof, § 9:25
causation, § 9:26
standard of disclosure, § 9:25

Legislative scheme
Mental Health Act, § 9:11, § 9:12
Public Hospitals Act and Regulations,

§ 9:10
Regulated Health Professions Act,

§ 9:3 to § 9:6
Liability

‘‘but for’’ test, § 9:36

MEDICAL PROFESSIONALS—Cont’d
Liability—Cont’d

causation, § 9:36
duty of care, § 9:28, § 9:29
duty of care, to patients, § 9:28
duty of care, to third parties, § 9:29
failure to properly diagnose, § 9:38
failure to refer or consult a specialist,

§ 9:39
negligent treatment in connection with

birth control, prenatal care or
delivery, § 9:40

non-operative care, § 9:42
Limitation period, § 9:3 to § 9:6
Negligent treatment

See also MEDICAL PROFESSION-
ALS, STANDARD OF CARE

Sexual activity, § 9:3 to § 9:6
Standard of care

See also MEDICAL PROFESSION-
ALS, NEGLIGENT TREAT-
MENT

at time of alleged negligence, § 9:32
breach of hospital policies, § 9:34
custom or prevailing practice, § 9:33
errors in judgment, § 9:31
nurses, § 9:30 to § 9:35
res ipsa loquitur, § 9:35

PROFESSIONALS GENERALLY
Civil liability

generally, § 1:3
multiple causes of actions being avail-

able, § 2:1
remedies for

See DAMAGES; REMEDIES
standard of care expected, § 1:4

Definition of, § 1:1
Regulation of, § 1:2

PUBLIC AUTHORITIES’ LIABILITY
FOR CONSTRUCTION PROJECTS

Case law examples
negligent inspection of construction,

§ 6:45
negligent inspection of plans and issu-

ance of building permit, § 6:44
Civil liability

Anns v. Merton London Borough
Council, § 6:39

British limitations upon, § 6:43
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PUBLIC AUTHORITIES’ LIABILITY
FOR CONSTRUCTION PROJECTS
—Cont’d

Civil liability—Cont’d
Kamloops (City) v. Neilson and other

decisions dealing with municipal
negligence, § 6:40

negligent inspections, § 6:42
refinement of policy/operational

distinction, § 6:41
Legislative scheme, § 6:37
Policy decisions by municipalities, § 6:46

REAL ESTATE APPRAISERS
Causation, § 5:35
Class proceedings, § App 11C
Negligent misrepresentation, § 5:34
Scope of retainer, § 5:32
Standard of care, § 5:33

REAL ESTATE BROKERS AND
SALESPERSONS, AGENCY AND
FIDUCIARY DUTIES

See REAL ESTATE BROKERS AND
SALESPERSONS, FIDUCIARY
RELATIONSHIP, AND REAL
ESTATE BROKERS AND
SALESPERSONS, AGENT’S
DUTY TO PRINCIPAL

Agent’s duty to principal
generally, § 5:2 to § 5:30
duration of duty of disclosure, § 5:22
duty of disclosure, § 5:21
duty of loyalty, § 5:24
duty to avoid conflict of interests,

§ 5:20
duty to carry out instructions or duty of

obedience, § 5:19
misuse of confidential information,

§ 5:23
Commission, entitlement to

completion of transaction, § 5:10
contract, § 5:13
other legislative requirements, § 5:8
registration requirements, § 5:7
type of commission or renumeration

allowed, § 5:9
Contract, § 5:13
Fiduciary relationship

listing agent, § 5:17
selling agent, § 5:16

REAL ESTATE BROKERS AND
SALESPERSONS, AGENCY AND
FIDUCIARY DUTIES—Cont’d

Legislation and case law
brokers and salespersons, statutory

definitions of, § 5:4
commission

See REAL ESTATE BROKERS
AND SALESPERSONS, COM-
MISSION, ENTITLEMENT
TO

disclosure where agent is purchaser,
§ 5:11

offers to purchase, record-keeping,
§ 5:12

overview, § 5:3
Negligence and negligent misrepresenta-

tion
duty to use reasonable care and skill,

§ 5:26
examples, § 5:28
negligent misstatements or

misrepresentations, § 5:27
Straw buyer, § 5:3

REMEDIES
Generally, § 4:1
Damages

See DAMAGES
Equitable remedies

accounting of profits, § 4:35
compensation, § 4:33
constructive trust, § 4:34
discretion to deny, § 4:36
limitation periods, § 4:37

Guiding principles
concurrent liability in contract and tort,

§ 4:4
contract, § 4:2, § 8:9
equity, § 4:5
tort - negligence and negligent misrep-

resentation, § 4:3

STATUTE OF FRAUDS
Application to professional contracts,

§ 3:3

STATUTORY BREACH
Not constituting a cause of action in own

right, § 3:16

PROFESSIONAL LIABILITY IN CANADA
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STOCKBROKERS
Liability of

See FINANCIAL ADVISORS
codes of conduct, § 10:5
common law duties, § 10:4
concurrent liability, § 10:4
sanctions for misconduct, § 10:6

Special position of, § 10:2
Standard of care, § 10:4

specific investments, § 10:4

SURVEYORS
See LAND SURVEYORS

TORTS
Battery, § 3:24
Consent, § 3:31
Contributory fault by plaintiff, § 3:32
Contributory negligence, § 3:21
Custom in profession, § 3:15
Damages are reasonably foreseeable or

not too remote, § 3:19
Damages have been caused by the

defendant’s conduct, § 3:18

TORTS—Cont’d
Defences to intentional torts, § 3:30
Defences to negligence: plaintiff’s

conduct, § 3:20
Definition of, § 3:10 to § 3:33
Duty of care, § 3:12
Ex turpi causa, § 3:33
False imprisonment, § 3:25
Intentional, § 3:24 to § 3:33
Invasion of privacy, § 3:27
Malicious prosecution, § 3:26
Misappropriation of personality, § 3:29
Misfeasance in public office, § 3:28
Negligence, § 3:11 to § 3:23
Negligent misrepresentation or misstate-

ment, § 3:23
Remedies

See REMEDIES; DAMAGES
Specialization, § 3:14
Standard of care, § 3:13
Statutory standards, § 3:16
Voluntary assumption of risk, § 3:22

UNJUST ENRICHMENT
Requisite elements, § 3:40
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